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Uhle  et  al.  v.  Burnham  rf>I.    '  *    :  >     r ',;  ':    : 
FiscHL  et  ol.  V.  Same. 

(CircuU  Court,  S.  D.  New  York.    April  14, 1890.) 

Removal  of  CAUSES--CinzBNSHip. 

Under  the  act  of  March  8, 1887,  an  action  pending:  in  a  state  court  maybe  removed 
bj  defendant  to  the  federal  conrt,  althougn  neither  party  is  a  resident  of  the  dis- 
trict. Following  Kansas  City  A  T.  R,  Co.  ▼.  Interstate  Lumber  Co.,  87  Fed. 
Rep.  8. 

At  Law.     On  motion  to  remand. 

The  plaintiffs  in  both  actions  are  aliens,  and  the  defendants  are  resi- 
dents of  the  state  of  Missouri.  Both  actions  were  commenced  by  the 
service  of  a  summons  in  the  supreme  court  of  New  York.  Within  the 
20  days  allowed  by  the  law  of  New  York  for  defendants  to  answer  or 
plead,  they  removed  the  cases  into  this  court.  Plaintiffs  move  to  re- 
mand. 

Chas.  Putxd^  for  plaintiffs,  cited:  Denton  v.  International  Cb.,  36  Fed. 
Rep.  1;  Oalvin  v,  Boutwelly  9  Blatchf.  470;  Meyer  v.  Herrera,  ante,  65; 
Haktead  v.  Manning,  34  Fed.  Rep.  565;  Harold  v.  Mining  Co.,  33  Fed. 
Rep.  529. 

David  A,  SvMvan,  {Don  M,  Dickinson,  of  counsel,)  for  defendants,  cited : 
Kansas  City,  etc.,  Ry.  Co.  v.  Interstate  Lumber  Co^,  37  Fed.  Rep.  5;  Burck 
V.  Taylor,  39  Fed.  Rep.' 681;  Cooley  v.  McArthur,  35  Fed.  Rep.  372; 
JRrst  Nat.  Bank  v.  Merchants^  Bank,  37  Fed.  Rep.  657;  Gaines  v.  Puentes, 
92  U.  S.  10;  In  re  SchoUeriberger,  96  U.  S.  369;  Sayles  v.  Insurance.  Co., 
2  Curt.  212;  Barney  v.  Bank,  5  Blatchf.  107;  BuskneU  v.  Kennedy,  9  Wall. 
387;  Green  v.  Custard,  23  How.  484;  Wilson  v.  Telegraph  Co.,  34  Fed. 
Rep.  561;  Loomis  v.  Coal  Co.,  33  Fed.  Rep.  353;  Fales  v.  Railroad  Co.^ 
32  Fed.  Rep.  673. 

Laoombe,  J.     It  seems  unnecessary  to  add  anything  to  the  full  dis- 
cussion of  the  questions  raised  on  this  motion  which  will  be  found  in 
v.42F.no.l — 1 


Digitized  by 


Google 


2  FEDERAL  REPOBTEB ,  vol.  42. 

Kansas  OUy^  etc.^  Ry.  Co.  v.  Interstate  Lumber  Co.,  37  Fed.  Rep.  8,  (by 
Judge  Breweb,)  and  Burck  v.  Taylor.  39  Fed.  Rep.  581,  (by  Judge 
Maxey.)  The  motion  to  remand  is  denied.  See,  dso,  First  Nat.  Bank 
V.  Merchants'  Bank,  37  Fed.  Rep.  657. 


Barhorst  et  ux.  v.  Armstrong  et  al. 

iCirQuU  Court,  S.  D.  Ohio,  W.  D.    March  39, 1890.) 

•.  .•;:•;•  : 

f  C  l4(^TTT-*-tfAR8H\£ll^  ASSETS— JUDGMENT. 

Od  injuppti^on.to«refti^iD  the  enforcemeDt  of  a  judgment  on  a  note,  against  the 
;  :  •^alB3r,*t^  ^pl^eai^ieif  JCh%t  ^e  payee,  before  maturity,  transferred  it  to  a  bank  as  col- 
>  •  ;**]^£^^;*that*tbeikiaRet',  in  ignorance  of  the  fact,  paid  it  to  the  pavee,  without  re- 
ceiving the  note,  upon  his  representation  that  he  had  forgotten  to  bring  It.    After 
maturity,  the  bank,  pursuant  to  an  agreement  with  a  person  who  knew  that  it 
was  up  as  coUateral,  obtained  judgment  on  it,  and  assigned  the  judgment  and 
all  other  collateral  paper  to  him,  on  his  paying  the  principal  debt.    Among  the  col- 
laterals were  notes,  on  which  this  person  was  a  surety,  for  a  greater  amount  than 
the  principal  debt.    Held,  that  equity  required  the  bank  to  resort  first  to  the 
other  collaterals  which  it  held,  and  this  equity  was  not  changed  by  reducing  the 
note  to  judgment,  and  that  the  assignee  got  no  greater  rights  than  the  bank  had, 
and  therefore  could  not  collect  the  judgment,  whether  the  transaction  be  consid- 
ered as  a  purchase  by  him,  or  as  a  part  payment  of  his  own  obligation. 
2.  Injunction— Neglect  op  Attorney. 

The  fact  that  an  attorney  engaged  to  defend  a  suit  neglects  to  do  so  is  no  ground 
for  enjoining  the  enforcement  of  the  judgment;  the  only  remedy  of  the  judgment 
debtor,  if  ho  was  damaged,  is  against  the  attorney. 

In  Equity. 

Bill  for  an  injunction  filed  by  Harmon  Barhorst  and  Mary  Barhorst, 
his  wife,  against  David  Armstrong,  receiver  of  the  Fidelity  National  Bank 
of  Cincinnati,  Moses  F.  Brown,  L.  F.  Brown,  and  Alfred  Hill. 

C.  H.  Blackburn^  for  complainants. 

HiU  (k  Strieker  and  Paxton  &  Warrington ,  for  defendants. 

Sage,  J.  This  suit  is  upon  an  ancillary  bill  filed  by  complainants  to 
restrain  further  proceedings  upon  a  judgment  for  $500,  recovered  in  this 
court  by  David  Armstrong,  receiver  of  the  Fidelity  National  Bank,  against 
the  complainants,  upon  their  promissory  note  dated  June  9,  1887,  and 
payable  10  months  after  date  to  the  order  of  Moses  F.  Brown.  The  com- 
plainants set  forth  that  they  fully  paid  said  note  before  its  maturity  to 
Moses  F.  Brown,  and  that  Brown,  with  intent  to  defraud,  failed  to  de- 
liver it  to  them  upon  its  payment,  and  transferred  it  to  David  Armstrong, 
as  receiver  of  the  Fidelity  National  Bank,  as  collateral  security;  that 
Armstrong,  with  knowledge  that  the  note  had  been  paid  before  maturity, 
after  it  had  become  due  entered  into  an  agreement  with  L.  F.  Brown, 
who  had  notice  of  the  payment  of  the  note,  whereby  he  was  to  assume 
and  pay  the  indebtedness  of  Moses  F.  Brown  to  the  Fidelity  National 
Bank  for  the  payment  of  which  the  note  above  referred  to  and  other  notes 
ivere  held  by  Armstrong  as  collateral;  that  it  was  further  agreed  that  said 
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receiver  was  to  recover  judgment  against  complainants  on  said  $500  note, 
and  assign  the  same  to  L.  F.  Brown,  and  that  the  suit  was  accordingly 
brought  in  this  court  by  the  receiver  against  the  complainants  and  Moses 
F.  Brown;  and  that  the  complainants  had  a  complete  defenBe,  of  which 
the  receiver  and  said  Brown  had  due  notice.  The  complainants  further 
nver  that  they  employed  Edwin  J.  Franks,  an  attorney  at  law,  to  present 
their  defense,  and  relied  and  depended  upon  him  to  represent  them  in 
the  case;  that  they  had  no  knowledge  that  they  were  in  default,  or  that 
the  judgment  was  rendered  against  them,  until  after  the  term  at  which 
it  was  rendered,  and  after  their  property  had  been  seized  in  execution; 
that  after  the  rendition  of  the  judgment,  and  the  issuance  of  the  execu- 
tion thereon,  to-wit,  about  the  8th  day  of  October,  1888,  Armstrong  as- 
signed said  judgment  to  Alfred  Hill  as  attorney  for  L.  F.  Brown;  that 
said  L.  F.  Brown  is  a  brother  of  said  Moses  Brown,  and  in  his  action 
herein  was  in  concert  with  said  Moses  Brown  with  intent  to  cheat  and 
defraud  the  complainants,  and  that  said  Alfred  Hill,  attorney,  had  full 
and  complete  notice  of  the  equities  of  complainants  in  the  bill  set  forth. 
The  complainants  further  aver  that,  unless  prevented,  said  Hill  will  sell 
their  property  seized  in  execution  as  aforesaid,  which  is  all  the  property 
owned  by  them,  and  if  thus  taken  will  leave  them  destitute;  also,  that 
said  L.  F.  Brown  and  Moses  F.  Brown  are  insolvent  and  pecuniarily  irre- 
sponsible. Wherefore  complainants  pray  that  the  defendants  be  enjoined 
from  further  proceedings  upon  said  judgment,  and  from  selling  said  prop- 
erty; that  the  judgment  be  declared  and  held  to  be  null  and  void  as  to 
complainants,  and  their  property  be  released  from  said  execution.  The 
answer  of  the  defencJimts  denies  payment  of  the  $500  note,  or  notice 
thereof  to  L.  F.  Brown  or  Alfred  Hill,  or  that  the  complainants  had  a 
defense  to  the  action  brought  thereupon  by  Armstrong,  or  that  they  were 
acting  with  Moses  F.  Brown  in  any  attempt  to  cheat  or  defraud  com- 
plainants. It  further  avers  that  the  complainants  were  notified  by  de- 
fendants, before  said  note  was  due,  that  the  same  was  held  by  David 
Armstrong,  receiver;  and  that  before  the  maturity  of  said  note  L.  F. 
Brown  agreed  with  said  receiver  to  purchase  the  collateral  and  principal 
notes  held  by  him  as  receiver,  and  pay  the  indebtedness  of  Moses  F. 
Brown  upon  the  principal  notes,  said  Armstrong  agreeing  to  recover 
judgment  upon  said  $500  note,  and  assign  said  judgment  to  Ti.  F. 
Brown.  They  further  answer  that  on  the  8th  day  of  October,  1888,  L. 
F.  Brown  purchased  the  judgment  upon  said  $500  note  from  Armstrong, 
receiver,  and  they  deny  that  L.  F.  Brown  is  insolvent,  and- aver  that 
he  is  reasonably 'Worth  the  sum  of  $30,000,  over  and  above  his  debts 
and  liabilities. 

Upon  the  hearing  it  appeared  from  the  record  that,  when  Armstrong 
assumed  the  duties  of  receiver  of  the  Fidelity  National  Bank,  Moses  F. 
Brown  was  indebted  to  the  bank  upon  his  discounted  notes  in  the  sum 
of  $3,000;  that  in  September,  1887,  in  response  to  the  demand  of  the 
receiver,  Moses  F.  Brown  hypothecated  as  additional  security  for  the 
payment  of  his  indebtedness  to  the  bank,  the  $500  note  made  to  him  by 
the  complainants,  with  other  promissory  notes.     From  time  to  time,  by 
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the  sale  of  collflteral  notes  and  by  payment  on  the  original  discounted 
notes,  the  indebtedness  was  reduced  to  about  $1,400,  in  April,  1888;  at 
which  time  Hill,  as  attorney  for  L.  F.  Brown,  agreed  with  Armstrong 
to  purchase  all  the  discounted  notes  and  collaterals,  and  pay  the  indebt- 
edness of  $1,400,  Armstrong  agreeing,  in  consideration  therefor,  to  put 
the  Barhorst  note  for  $500  into  judgment,  and  assign  the  judgment  to 
Hill  as  attorney  for  L.  P.  Brown.  This  agreement  was  carried  into  effect. 
The  judgment  was  rendered  upon  the  note  in  August,  1888,  which  was 
in  the  April  term  of  the  court.  On  the  8th  da}^  of  October,  1888,  Alfred 
Hill,  for  L,  F.  Brown,  paid  to  Armstrong  the  sum  of  $987,  the  balance 
then  due  from  Moses  F.  Brown  to  the  Fidelity  National  Bank,  includ- 
ing the  costs  in  the  action  upon  the  Barhorst  note,  and  on  the  same  day 
the  receiver  assigned  said  judgment  to  Alfred  Hill,  as  attorney  for  L.  F. 
Brown.  It  further  appeared  that  while  the  $500  note  was  in  the  hands 
of  Armstrong,  as  collateral  security,  it  was  paid  by  Barhorst  and  wife  to 
Moses  F.  Brown,  as  is  evidenced  by  his  receipts.  When  the  last  install- 
ment of  the  payment  was  made,  Mrs.  Barhorst,  who  conducted  the  trans- 
action for  herself  and  husband,  demanded  the  note,  and  was  answered 
by  Moses  F.  Brown  that  he  had  forgotten  it,  and  left  it  in  the  city,  but 
would  bring  it  out  to  her  the  next  day,  whereupon  she  paid  him  the 
balance  due.  The  next  day  he  informed  her  that  the  note  was  in  the 
hands  of  Armstrong  as  collateral,  which  was  the  first  intimation  which 
she  or  her  husband  had  of  that  fact.  Shortly  afterwards  Barhorst  and 
wife  learned  that  another  note,  purporting  to  be  signed  by  them,  for  the 
sum  of  $207.50,  was  in  the  hands  of  Armstrong,  also  as  coUateral  for  the 
notes  upon  which  Brown  was  indebted.  That  note  was  forged.  Brown 
was  charged  with  its  forgery  and  arrested.  The  forged  note  was  indorsed 
by  Moses  F.  Brown  and  by  L.  F.  Brown,  and  was  turned  over  to  Hill  as 
attorney  for  L.  F.  Brown,  by  Armstrong,  in  pursuance  of  the  arrange- 
ment between  them.  Among  the  collaterals  held  by  Armstrong  was  also 
a  note  for  $750,  made  by  L.  F.  Brown  to  the  order  of  Moses  F.  Brown, 
and  indorsed  by  him.  This  note  bore  interest,  and  at  the  time  of  the 
payment  of  the  $987,  by  L.  F.  Brown  to  Armstrong,  as  above  set  forth, 
about  15  months'  interest,  at  6  per  cent.,  had  accrued  upon  it. 

With  reference  to  the  employment  of  Franks  as  attorney  for  Barhorst 
and  wife,  to  defend  the  action  upon  their  $500  note,  the  evidence  is  not 
satisfactory.  The  complainants  themselves  did  not  testify  positively  to 
such  employment.  But  it  does  appear  that  Franks  looked  into  the  case, 
and  came  to  the  conclusion  that  there  was  no  defense,  and  therefore  did 
not  undertake  to  make  any  answer.  It  is  clear  that  Franks  was  right 
in  his  view  of  the  case.  There  was  no  defense  to  the  action.  It  is 
true  that  the  amount  due  upon  the  note  had  been  paid  to  Moses  F. 
Brown.  That  was  a  full  acquittance  as  between  Barhorst  and  wife  and 
Moses  F.  Brown,  but  it  did  not  affect  the  rights  of  Armstrong,  to  whom 
the  note  had  been  transferred,  and,  as  Barhorst  and  wife  paid  the  note 
without  having  it  delivered  up  to  them,  they  did  so  at  the  risk  of  hav- 
ing to  pay  it  over  again  to  Armstrong.  Whether  or  not  Franks  attempted 
a  defense  to  the  action  upon  the  note  is  wholly  immaterial.     The  judg- 
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ment  upon  the  note  could  not  have  been  prevented  by  any  defense. 
Barhorst  and  wife  might,  by  bill  in  equity,  have  compelled  Armstrong 
to  exhaust  all  the  other  collaterals  he  held  before  resorting  to  the  $500 
note,  which  they  had  in  good  faith  paid  to  Moses  F.  Brown.  But,  even 
if  the  failure  of  Franks  to  make  any  defense  had  deprived  Barhorst 
and  wife  of  the  opportunity  to  prevent  a  judgment  against  them,  that 
fact  would  not  avail  them  at  law  or  in  equity  against  Annstrong.  Their 
only  remedy  would  have  been  against  Franks,  if  he  was  in  fact  their 
attorney,  for  damages.  If  they  did  not  employ  him,  and  by  reason  of 
their  own  neglect  allowed  judgment  to  be  taken  by  default,  they  would 
have  to  suffer  the  consequences.  The  averments  that  Armstrong  had  no- 
tice of  .the  payment  of  the  $500  note  are  negatived  by  the  testimony. 
That  note  was  transferred  to  him  as  collateral  before  its  maturity,  and 
before  the  first  installment  of  the  payment  was  made  to  Moses  P.  Brown, 
and  be  had  no  notice,  at  any  time  before  the  note  was  reduced  to  judg- 
ment, of  its  payment.  The  charges  of  the  bill  that  L.  F.  Brown  was  a 
party  to  any  fraud  upon  Barhorst  and  wife,  or  that  he  had  knowledge 
or  notice  of  the  payment  of  the  $500  note  to  Moses  F.  Brown,  or  that 
his  attorney,  Hill,  had  any  such  notice,  are  wholly  unsustained  by  the 
evidence  in  the  case.  On  the  contrary,  it  appears  that  L.  F.  Brown  and 
his  brother,  Moses  F.  Brown  had  quarreled,  and  were  not  on  speaking 
terms  at  the  time  of  the  purchase  and  transfer  of  the  judgment  and 
notes  from  Armstrong.  The  charges  of  fraud  against  L.  F.  Brown  and 
Hill,  and  of  notice,  may  therefore  be  dismissed  without  further  consid- 
eration. 

This  cause  was  submitted  without  argument.  It  seemed  to  be  regarded 
by  counsel  as  depending  upon  proof  of  notice  and  of  fraud,  as  above 
referred  to.  But  let  us  examine  it  a  little  more  closely.  That  the  col- 
lection of  the  $500  note  by  Moses  F,  Brown  from  Barhorst  and  wife  was 
a  gross  fraud  is  not  open  to  doubt.  His  statement  when  he  received 
the  last  payment,  and  when  the  note  was  called  for,  that  he  had  forgot- 
ten it,  and  left  it  in  the  city,  was  a  false  pretense  as  to  an  existing  fact, 
which  made  the  obtaining  of  that  payment  not  only  fraudulent,  but 
criminal,  and  punishable  under  the  statutes  of  Ohio  by  imprisonment 
in  the  penitentiary.  As  has  been  already  stated,  the  payment  of  the 
note  created  an  equity  in  favor  of  Barhorst  and  wife,  which  entitled  them 
to  require  Armstrong  to  resort  first  to  the  other  collaterals  which  he  held. 
That  equity  was  not  destroyed  by  the  reduction  of  the  note  to  judgment. 
Armstrong's  interest  in  the  note  was  only  to  secure  the  principal  notes. 
He  had  the  right  to  take  judgment  upon  the  $500  note,  but  if  the  bal- 
ance  due  on  the  principal  note  was  paid  without  its  being  necessary  to 
apply  the  judgment  upon  the  $500  note,  in  whole  or  in  part,  the  judg- 
ment would  inure  to  the  benefit  of  Moses  F.  Brown,  for  whom  Arm- 
strong would  hold  it  in  trust,  and  as  against  Moses  F.  Brown  the  equit}^ 
of  Barhorst  and  wife  was  complete. 

Now,  what  was  the  transaction,  so  far  as  L.  F,  Brown  was  concerned? 
His  contention  is  that  he  purchased  the  claim  of  the  bank  against  Moses 
F.  Brown.     But  can  there  be  any  doubt  that  the  purchase  was  subject 
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to  all  equities  that  could  have  been  asserted  against  the  receiver? 
All  the  paper  was  past  due.  L.  F.  Brown  knew  that  the  collateral  notes 
were  held  as  such,  and  he  can  assert  no  claim  which  could  not  have 
been  asserted  by  Armstrong.  Let  us  go  a  step  further.  L.  F,  Brown  and 
his  brother,  Moses  F.  Brown,  were  indorsersof  the  forged  note  for  $207.- 
50,  which  was  among  the  collaterals,  and  they  thereby  guarantied  the 
genuineness  of  the  forged  signatures.  He  was  therefore  indebted  upon 
that  note.  His  own  note  for  $750,  with  15  months'  interest,  was  also 
among  the  collaterals.  His  entire  payment  to  Armstrong  was  $987,  be- 
ing less  than  the  amount  due  by  him  upon  the  two  notes  last  above  re- 
ferred to.  What  he  calls  a  purchase  was  therefore  secured  by  the  pay- 
ment of  less  than  the  amount  due  upon  collaterals  held  by  Armstrong  on 
which  he  was  personally  liable,  and  which  Armstrong  might  have  been 
compelled  by  Barhorst  and  wife  to  exhaust  before  resorting  to  the  $500 
note  which  they  had  paid  to  Moses  F.  Brown.  It  has  the  look  of  a  thrift}^ 
expedient  to  pay  off  his  own  indebtedness  at  less  than  its  face,  and  to  get 
in  addition  a  judgment  for  $500  against  Barhorst  and  wife,  secured  by  a 
levy  upon  all  their  property,  and  they  the  intended  victims  of  his  own 
brother's  most  outrageous  fraud,  proven  by  conclusive  and  uncontra- 
dicted evidence.  If  it  was  a  purchase  it  was  subject  to  equities.  If  the 
transaction  be  treated  as  nothing  more  than  a  payment,  in  part,  of  his 
own  obligations  which  were  held  by  Armstrong  as  collateral,  the  transfer 
of  the  judgment  placed  him  in  no  better  position  than  Armstrong  oc- 
cupied. In  either  view,  the  equity  of  the  complainants  against  his 
claim  upon  the  judgment  is  strong  enough  to  extinguish  it.  Conceding 
that  L.  F.  Brown  was  free  from  fraud  in  the  transaction,  it  results,  nev- 
ertheless, that  he  has  taken  nothing  against  Barhorst  and  wife  by  his 
purchase  of  the  judgment  against  them,  and  that,  so  far  as  they  are  con- 
cerned, the  judgment  must  be  canceled.  The  decree  will  find  th^  facts 
in  accordance  with  this  opinion,  and  will  direct  the  cancellation  of  the 
judgment  as  against  Barhorst  and  wife,  leaving  it  to  stand  against  Moses 
F.  Brown.  L.  F.  Brown  will  be  required  to  pay  all  the  costs  which  have 
been  incurred  upon  that  judgment  since  its  rendition,  as  well  as  the  costs 
of  this  proceeding. 


Farmers'  Loan  &  Trust  Co.  v.  Chicago  &  A.  Ry.  Co.  et  aU 

Bippus  V.  Same. 

{Circuit  Court,  D.  Indiana.    December  24, 1889.) 

fUiLROAD  Mortgage— Car-Trust  Lease— Priorities. 

An  Intervener  in  proceedings  to  foreclose  a  railroad  mortgage  was  the  owner  of 
cars  in  hands  of  the  company  under  a  car-trust  lease  which  reserved  to  it  a  right 
to  reclaim  its  property  upon  default  in  payment  of  rent.  Upon  the  appointment  oil 
a  receiver,  the  company  being  then  in  default,  it  petitioned  the  court,  and  demanded 
of  the  receiver  fhat  its  cars  be  returned  within  80  days.  They  were  not  returned, 
but  were  continuously  used  by  the  receiver,  without  objection  of  the  bondholders 
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or  truRtee,  and  payments  were  made  on  the  rental  by  the  application  thereto  of  the 
freight  earned  by  transportation  for  the  petitioner.  After  a  lapse  of  three  months, 
interveiior  filed  a  second  petition,  stating  the  facts,  and  asking  that  the  receiver  be 
directed  to  pay  the  amount  due  under  the  oar-trust  oontracti  and  that  the  same  be 
declared  a  prior  lien  upon  the  earnings,  as  well  as  on  the  property  embraced  in  the 
mortgages.  Held,  the  retention  and  use  of  the  cars  by  the  receiver,  and  the  non- 
action of  the  bondholders,  did  not  amount  to  a  couTersion ;  that  petitioner  was  not 
entitled  to  payment  of  the  rental  according  to  the  terms  of  the  car-trust  lease,  out 
of  the  oorpu8  of  the  estate,  but  only  to  a  return  of  the  cars  within  a  reasonable  time, 
if  so  demanded,  and  a  qwintum  meruU  for  the  use  thereoL 

In  Equity. 

James  L.  High^  for  petitioner. 

Baker  &  Daniels,  for  the  receiver. 

Gresham,  J.  This  is  an  application  by  the  United  States  Rolling 
Stock  Company  for  payment  of  the  amount  claimed  by  it  under  a  lease 
of  rolling  stock  executed  to  the  defendant  prior  to  the  appointment  of 
the  receiver.  On  April  11,  1883,  the  Rolling  Stock  Company  leased  to 
the  defendant  the  Chicago  &  Atlantic  Railway  Company  1,000  box  cars, 
400  gondola  cars,  and  100  stock  cars,  under  what  is  known  as  a  '^ car- 
trust  lease,"  in  the  usual  form  of  such  instruments.  The  agreed  rental 
was  $723,500,  of  which  $72,000  was  paid  in  cash  on  delivery  of  the 
cars.  For  the  remaining  sum,  of  $661,000,  car-trust  bonds  were  exe- 
cuted, drawing  interest  at  6  per  cent,  per  annum;  the  final  payment  of 
principal  maturing  July  1, 1889.  At  the  same  time  an  equipment  lease 
was  executed  between  the  parties,  in  the  usual  form.  By  this  lease  it 
was  provided,  among  other  things,  that  upon  payment  in  full  of  all  in- 
stallments of  "principal  and  interest,  and  upon  performance  of  all  other 
covenants  of  the  lessee,  the  legal  title  to  the  rolling  stock  should  vest  in  it 
upon  the  payment  of  a  nominal  consideration.  The  lease  also  provided 
that  upon  default  in  payment  of  principal  and  interest  as  it  matured  the 
lessor  should  have  the  right  to  reclaim  tlie  property,  and  the  lessee 
should  deliver  it  at  the  shops  of  the  lessor  in  Chicago,  or  at  such  other 
point  upon  the  line  as  the  lessor  might  direct.  The  cars  continued  in 
the  possession  and  use  of  the  company  until  the  receiver  was  appointed, 
since  which  time  they  have  been  in  his  possession  and  use. 

On  February  20,  1886,  the  Farmers'  Loan  &  Trust  Company  filed  its 
original  bill  of  foreclosure.  The  bill  averred  execution  of  the  first  mort- 
gage by  the  railway  company  on  June  13,  1881,  to  secure  6,500  bonds 
of  $1,000  each,  the  mortgage  containing  a  provision  that  upon  six 
months'  default  in  the  payment  of  coupons  representing  semi-annual  in- 
terest, after  demand  made  for  the  payment  of  the  same,  the  trustees, 
upon  the  request  of  a  majority  of  the  bondholders,  might  declare  the  en- 
tire principal  to  be  due,  take  possession  of  the  property,  and  institute 
proceedings  for  the  foreclosure  of  the  mortgage  and  the  appointment  of 
a  receiver.  The  bill  also  averred  that  the  coupons  representing  the 
semi-annual  interest,  due,  respecively,  November  1, 1884,  May  1, 1885, 
and  November  1,  1885,  were  in  default  and  unpaid,  demand  having 
been  made  for  the  payment  thereof;  that  the  company  was  insolvent; 
that  the  continued  operation  of  the  road  was  necessary  for  the  protection 
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of  the  bondholders;  and  that  a  receiver  should  be  appointed.  It  further 
averred  the  execution  of  a  second  mortgage  by  the  railway  company  on 
September  15,  1888,  upon  which  there  had  been  defaults  similar  to 
those  under  the  first  mortgage.  The  prayer  was  for  foreclosure  of  the 
mortgages  and  the  appointment  of  a  receiver.  To  this  bill  a  demurrer 
was  filed;  the  principal  ground  of  demurrer  being  that  the  bill  did  not 
show  any  request  by  a  majority  of  the  bondholders  for  the  trustees  to 
declare  the  principal  indebtedness  due,  and  to  institute  foreclosure  pro- 
ceedings. In  an  opinion,  filed  April  8,  1886,  (27  Fed.  Rep.  146,)  the 
court  overruled  the  demurrer,  holding,  in  effect,  that  any  bondholder 
was  entitled  to  foreclosure  for  unpaid  interest,  although  no  such  demand 
had  been  made  by  a  majority  of  the  bondholders  as  to  mature  the  prin- 
cipal indebtedness.  The  suit  was  brought  at  the  request  of  the  holders 
of  past-due  coupons,  but  against  the  wish  and  protest  of  a  majority  of 
holders  of  the  bonds,  who  in  open  court  moved  that  the  suit  be  dis- 
missed. The  court  declined  to  appoint  a  receiver  at  that  time.  On 
February  2,  1887,  the  complainant  filed  an  amended  and  supplemental 
bill.  This  bill  averred  that  a  meeting  of  the  first  mortgage  bondholders 
was  held  in  New  York  August  17,  1886,  at  which  a  majority  requested 
the  trustee,  in  writing,  to  declare  the  principal  due,  and  to  take  such 
steps  as  might  be  necessary  for  foreclosure  and  the  protection  of  their 
interests.  It  also  averred  the  insolvency  of  the  railway  company,  and 
that  if  the  operation  of  the  road  should  be  suspended  the  security  of  the 
bondholders  would  be  greatly  impaired;  and  it  contained  averments  sim- 
ilar to  the  averments  in  the  original  bill  as  to  action  taken  to  mature 
the  principal  indebtedness,  and  prayed  foreclosure  and  the  appointment 
of  a  receiver.  On  February  26,  1889,  a  decree  of  foreclosure  w,as  en- 
tered; the  amount  of  principal  and  interest  found  due  under  the  first 
mortgage  being  $8,874,000,  and  the  amount  of  principal  and  interest 
found  due  under  the  second  mortgage,  $6,500,000.  From  this  decree 
an  appeal  was  taken  in  behalf  of  the  second  mortgage  bondholders,  or 
a  portion  of  them,  and  a  supersedeas  bond  was  filed.  Pending  the  ap- 
peal, on  the  application  of  the  trustee  and  a  so-called  "purchasing  com- 
mittee," representing,  substantially,  all  the  first  mortgage  bonds  and  a 
large  amount  of  the  bonds  secured  by  the  second  mortgage,  Volney  T. 
Malott  was  appointed  receiver.  This  appointment  was  made  May  18, 
1889.  On  July  24,  1889,  the  rolling  stock  company  filed  its  petition 
of  intervention,  reciting  the  history  of  the  car  trust  as  above  set  forth, 
alleging  its  ownership  of  all  the  car  trust  bonds  and  coupons  described 
in  the  lease  and  remaiuing  unpaid,  default  in  the  payment  of  principal 
and  interest,  and  its  right,  under  the  terms  of  the  lease,  to  immediate 
possession  of  all  the  cars  in  question.  The  petition  prayed  that  the  re- 
ceiver be  directed  to  deliver  the  cars  to  the  petitioner,  within  30  days, 
at  Hegewich,  111.,  where  the  tracks  of  the  railway  company  connected 
with  the  petitioner's  yards.  Demand  was  also  made  upon  the  receiver 
for  the  cars.  On  the  day  previous  to  the  filing  of  this  petition  the  re- 
ceiver presented  to  the  court  a  report  in  which  he  stated  the  various 
claims  upon  the  property  in  his  possession,  the  history  of  the  car  trust, 
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substantially  as  above  set  forth,  default  of  the  railway  company  in  pay- 
ment of  rentals;  that  there  was  due  under  the  lease  in  May,  1889,  $423,- 
000;  that  after  such  default  the  rolling  stock  company  and  the  railway 
company  entered  into  an  agreement  collateral  to  the  car  trust,  in  which 
the  railway  company  was  to  do  all  the  freight  business  of  the  rolling 
stock  company  to  and  from  the  town  of  Hegewich,  and  the  freight  so 
earned  by  the  railway  company,  as  well  as  advance  charges  to  connect- 
ing lines  on  such  freights,  which  it  agreed  tn  pay,  should  all  be  cred- 
ited upon  the  amount  due  under  the  car-trust  agreement;  that  this  agree- 
ment was  kept  by  the  parties  prior  to  his  appointment,  and  afterwards 
by  him,  in  part,  and  that,  in  addition  to  the  cars  of  the  rolling  stock 
company  embraced  in  the  lease,  he  had  in  his  possession,  belonging  to 
the  railway  company,  less  than  500  freight^cars.  Upon  submission  of 
this  report  the  receiver  asked  the  instructions  of  the  court.  On  Novem- 
ber 4,  1889,  the  rolling  stock  company  filed  its  amended  and  supple- 
mental petition,  in  which  it  averred  that  no  part  of  the  equipment  had 
been  surrendered  to  it  under  the  demand  made  in  its  original  petition 
upon  the  court,  or  under  its  demand  upon  the  receiver;  that  after  de- 
fault in  the  payment  of  interest  on  the  first  and  second  mortgage  bonds, 
and  from  thence  to  the  date  of  the  appointment  of  the  receiver,  the  rail- 
way company  continued  to  make  payments  on  the  car-trust  bonds,  such 
payments  being  in  cash,  and  by  the  application  upon  the  indebtedness  of 
the  amounts  due  the  railway  company  from  month  to  month  for  freight 
earned  by  it  in  the  business  of  the  petitioner;  that,  since  the  appoint- 
ment of  the  receiver,  payments  had  been  made  from  time  to  time  by  ap- 
plying thereon  amounts  due  the  receiver  for  freight  transported  in  like 
manner  as  before  his  appointment;  that,  both  before  and  since  the  ap- 
pointment of  the  receiver,  such  payments  had  been  made,  and  the  cars 
embraced  in  the  lease  had  been  continuously  used,  without  objection 
from  any  of  the  bondholders  or  the  trustee  in  either  of  the  mortgages; 
and  that  there  was  due  the  petitioner  on  November  1,  1889,  including 
interest,  $414,289,74.  This  petition  prayed  that  an  order  be  entered 
directing  the  receiver  to  pay  to  the  petitioner  the  amount  due  it  on  the 
basis  of  the  car-trust  contract,  and  that  such  indebtedness  be  decreed  a 
prior  and  paramount  lien  or  charge  upon  the  earnings,  as  well  as  the 
property  embraced  in  the  mortgages. 

It  is  insisted  by  the  petitioner's  counsel  that  by  reason  of  the  matters 
above  stated  the  receiver,  as  well  as  the  holders  of  bonds  secured  by  the 
mortgages,  through  their  agent,  the  railway  company,  converted  the  cars 
to  their  own  use,  and  ratified  and  affirmed  the  car-trust  bonds  and 
leases,  and  thereby  became  liable  to  pay  the  petitioner  the  entire  amount 
remaining  due  and  unpaid.  In  the  first  petition  it  was  claimed  that 
the  cars  covered  by  the  car-trust  agreement  were  the  property  of  the  pe- 
titioner, and  on  that  ground  their  possession  was  demanded.  In  that 
petition  it  was  not  claimed  that,  by  reason  of  what  had  previously  oc- 
curred, the  equipment  had  been  converted  by  the  railway  company  as  the 
agent  of  the  bondholders;  The  petitioner  was  not  ignorant  of  the  action  of 
the  railway  company,  and  the  non-action  of  the  bondholders  and  their 
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trustees,  when  possession  of  its  cars  was  demanded.  When  the  receiver 
presented  his  report  to  the  court,  the  day  before  the  first  petition  of  in- 
tervention was  filed,  the  petitioner  was  present  by  counsel,  and  urged 
BO  objection  to  it.  The  title  asserted  by  the  petitioner  to  the  equip- 
ment has  never  been  disputed.  Neither  the  action  of  the  railway  com- 
pany, the  non-action  of  the  bondholders,  nor  the  action  of  the  receiver, 
amounted  to  a  conversion  of  the  property  embraced  in  the  car-trust 
agreement.  The  receiver  is  the  mere  officer  or  instrument  of  the  court 
in  the  preservation  and  operation  of  the  property,  and  any  acts  of  his 
not  within  the  scope  of  the  authority  conferred  by  the  order  appointing 
him,  and  not  otherwise  authorized  by  the  court,  do  not  bind  the  court. 
The  receiver  did  his  full  duty  in  connection  with  the  car-trust  property 
by  submitting  his  report  to  the  court  and  avSking  its  direction.  He  was 
placed  in  possession  of  property  by  the  court,  his  possession  was  the 
court's  possession,  and  he  could  not  have  surrendered  the  property  on 
demand  of  the  petitioner  without  the  court's  consent  or  authority.  It 
does  not  follow,  because  the  railway  company  was  permitted  to  con- 
tinue in  the  use  of  the  cars  after  default,  and  was  thus  enabled  to  main- 
tain its  business  and  earning  capacity,  that  if  the  petitioner  had  de- 
manded and  received  its  cars,  as  it  might  have  done,  the  railway  com- 
pany could  not  have  obtained  equipment  elsewhere;  nor  does  it  follow 
that,  because  the  bondholders  failed  to  exercise  their  right  at  an  earlier 
day  to  foreclose  for  the  principal  indebtedness,  and  in  that  connection 
ask  for  the  appointment  of  a  receiver,  they  thereby  constituted  the 
corporation  their  agent  for  all  purposes  in  the  operation  of  the  railway. 

The  supreme  court  has  never  gone  to  the  extent  contended  for  by  the 
petitioner.  Neither  before  nor  after  the  appointment  of  the  receiver 
was  the  petitioner  prevented  from  enforcing  its  undisputed  right  to  the 
equipment;  and  it  cannot  now  claim  that,  by  permitting  the  insolvent 
railway  company  to  continue  in  the  possession  and  operation  of  the 
property,  the  bondholders,  in  efiFect,  pledged  the  mortgaged  property  as 
security  for  the  car  rental  in  advance  of  the  mortgages.  Indeed,  there 
is  nothing  in  the  record  which  justifies  the  petitioner  in  saying  that  the 
bondholders  could  have  caused  a  receiver  to  be  appointed  at  an  earlier 
day.  Such  appointments  are  always  in  the  discretion  of  the  court,  and 
on  the  first  application  the  court  refused  to  appoint  a  receiver.  The 
claim  asserted  in  the  supplemental  petition  was  obviously  an  after- 
thought. 

In  Bumham  v.  B(ywen,  111  U.  S.  776,  4  Sup.  Ct.  Rep.  675,  the  re- 
ceiver diverted  earnings  from  the  payment  of  current  expenses;  and  a 
claim  for  coal  furnished  to  the  receiver  was  given  priority  over  the  first 
mortgage  bonds.  In  MUtenberger  v.  Railroad  Cb.,  106  U.  S.  286, 1  Sup. 
Ct.  Rep.  140,  a  receiver  was  appointed  in  a  suit  brought  to  foreclose 
the  second  mortgage.  The  holders  of  bonds  secured  by  the  first  mort- 
gage made  no  effoH  to  foreclose  that  mortgage  until  more  than  a  year  aft- 
erwards; and  the  receiver,  with  full  knowledge  of  the  last-named  per- 
sons, continued  to  operate  the  road,  including  a  leased  line.  The  cir- 
cuit court  directed  payment  in  full  of  the  rental  for  the  use  of  the  leased  line 
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by  the  receiver,  which  action  was  affirmed  by  the  supreme  court.  Neither 
of  these  cases  justify  the  contention  of  the  petitioner.  In  Union  Trust 
Go.  V.  lUinms  Midland  RciUway  Co.,  117  U.  S.  479,  6  Sup.  Ct.  Rep.  809, 
it  was  held  that  car  rentals  which  accrued  before  a  receiver  was  ap- 
pointed were  not  entitled  to  be  first  paid  out  of  the  corpus  of  the  prop- 
erty. 

The  equipment  embraced  in  the  car-trust  agreement  is  the  property  of 
the  petitioner,  and  on  its  demand  possession  will  be  surrendered  within 
a  reasonable  time;  and,  if  the  amount  which  the  receiver  has  thus  fer 
paid  for  his  use  of  the  equipment  is  not  a  fair  rental  on  a  quantum  mer- 
uU,  the  court  will  order  further  payment  on  proper  showing. 


Booth  et  al.  v.  Welles. 

{Circuit  Court,  N.  D.  Iowa,  E.  D.    April  16, 1890.) 

Banes  and  Banking — National  Banks— Insoltbnct. 

The  comptroller  having  notified  a  national  bank  that  Its  capital  was  impaired,  it 
was  ag^reed  that  it  might  continue  business  on  the  directors  putting  in  $100,000  in 
cash,  and  retiring  that  amount  of  objectionable  securities.  That  sum  was  contrib- 
uted ;  the  account  being  opened  with  trustees  appointed  by  the  directors  to  manage 
the  fund,  with  full  power,  as  far  as  the  bank  was  concerned,  and  to  account  there- 
for to  the  contributors  in  such  manner  as  to  protect  the  equities  of  each  individual 
and  the  bark,  in  relation  to  the  bank  and  its  legal  rights.  It  was  understood  be- 
tween the  trustees  and  the  examiner  that  the  securities  to  be  retired  were  to  be 
designated  by  the  comptroller  or  examiner,  but  there  was  no  such  understanding 
with  the  comptroller.  The  full  amount  of  objectionable  securities  had  not  been  se- 
lected and  given  to  the  trustees  when  the  bank  was  closed,  the  receiver  taking  and 
proceeding  to  collect  the  whole  assets.  Held,  that  the  receiver  was  not  required  to 
account  for  the  balance  of  the  $100,000  as  a  special  trust  fund,  but  merely  as  a  debt. 

In  Equity.  Bill  to  enforce  the  proper  application  of  an  alleged  trust 
fund. 

McCeney  &  O^DonneH,  Hendersan,  Hurd,  Daniels  <k  KUdd,  Fouke  &  Lyon^ 
/.  H.  Shields,  R.  W.  Stewart,  and  Adama  <Sc  Mathews^  for  complainants. 

TTm.  Graham^  for  defendant. 

Shiras,  J.  Upon  the  filing  of  the  opinion  of  this  court  in  the  case 
of  Wdles  V.  Stout,  reported  in  38  Fed.  Rep.  807,  the  present  bill  in  eq- 
uity was  filed,  in  accordance  with  the  suggestion  therein  made;  and  the 
question  left  undecided  in  that  case  is  now  presented  for  determination. 

The  evidence  in  this  cause  shows  that  the  complainants  herein  contrib- 
uted the  sum  of  $100,000  to  be  used  in  restoring  the  solvency  of  the 
Commercial  National  Bank,  which  was  placed  in  the  bank;  the  account 
being  opened  upon  the  books  in  the  names  of  J.  K.  Graves  and  John  R. 
Waller,  trustees.  When  the  bank  closed  its  doors,  in  March,  1888,  the 
account  showed  a  balance  in  favor  of  the  trustees  of  $35,811.41,  and  it 
is  claimed  on  behalf  of  complainants  that  this  balance  was  held  by  the 
bank  as  a  special  or  trust  fund;  that  it  did  not  form  part  of  the  assets  of 
the  bank;  that  the  receiver  is  chargeable  with  notice  of  the  nature  of  the 
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fund;  that,  when  the  receiver  was  placed  in  control  of  the  bank,  this 
balance  came  into  his  hands  impressed  with  the  trust  originally  pertain- 
ing thereto;  and  that  he  must  account  therefor  to  the  complainants. 

To  properly  determine  the  rights  of  the  parties,  it  must  be  ascertained 
for  what  purpose  and  under  what  circumstances  this  fund  of  $100,000 
was  contributed  by  the  complainants.  The  evidence  shows  that  in  1887 
the  comptroller  had  notified  the  bank  that  its  capital  was  impaired,  and 
on  the  1st  day  of  July,  1887,  he  addressed  a  letter  to  the  bank  setting 
forth  various  items  which  it  was  claimed  should  not  be  counted  in  the 
statement  of  assets,  and  further  notifying  the  bank  that  an  assessment 
of  45  per  cent,  upon  the  capital  stock  had  been  ordered  for  the  purpose 
of  making  good  the  losses  enumerated.  To  avoid  the  necessity  of  mak- 
ing this  assessment  upon  the  stockholders,  the  directors  assumed  the 
raising  of  the  sum  named,  the  larger  part  of  which  was  subsequently 
paid  in.  This  contribution,  however,  proved  insufficient  to  fully  restore 
the  impairment  of  the  capital  and  standing  of  the  bank;  and  on  the  3d 
day  of  January,  1888,  the  comptroller  again  wrote  to  the  bank,  calling 
attention  to  the  large  amount  of  overdue  and  uncollected  paper,  and 
stating  that — 

'*The  relation  between  your  bank  and  the  Graves  family  interests  are  such 
as  should  not  exist,  and  must  not  continue.  I  must  respectfully  insist  either 
that  the  mauHgenaent  of  your  bank  be  confined  to  the  law,  or  that  you 
give  up  the  benetits  and  privileges  of  the  nationai  banking  system.  These 
loans  are  nt)W  reported  to  amount  to  $267,149.  *  *  •  The  examiner  re- 
ports that  you  contemplate  putting  sBlOO,000  in  cash  into  the  bank  during 
this  month,  and  retiring  an  equal  amount  of  objectionable  securities.  On  this 
account,  he  recommends  that  you  be  granted  the  time  mentioned  in  which  to 
get  the  affairs  of  the  bank  in  proper  condition.  In  acting  upon  his  sugges- 
tion, you  are  respectfully  informed  that  I  cannot  allow  such  flagrant  violation 
of  law  to  continue,  and  you  will  l>e  expecte<1  to  use  your  best  efforts  to  place 
the  affairs  of  the  bank  in  proper  condition  within  that  time." 

To  this  letter  the  directors  replied,  under  date  of  January  25,  1888, 
as  follows: 

"In  reply  to  your  letter  of  3d  inst.,  we  would  respectfully  state  that,  of 
the  $45,000  contributed,  as  advised  you,  July  11,  '87,  tlie  sum  of  $30,000  has 
been  paid  in  cash.  The  directors  have,  since  the  receipt  of  your  letter,  con- 
tributed $100,000  in  cash,  and  as  good  paper  as  can  be  made  to  the  bank,  with 
which  to  retire  objectionable  securities;  Mr.  H.  L.  Stout  acting  for  his  son  F. 
D.  Stout  in  his  absence.  You  will  recall  that  it  was  our  own  suggestion, 
made  to  Examiner  Stone,  that  we  would  contribute  $100,000  to  put  the  bank 
in  sound  condition,  and  much  more  than  covers  possible  loss,     *    •    •** 

It  further  appears  that,  in  carrying  out  the  proposition  for  contribut- 
ing the  $100,000  for  the  purpose  named,  J.  K.  Graves  and  John  R. 
Waller  were  selected  to  act  as  trustees  in  connection  with  said  fund;  and 
on  the  24th  of  January,  1888,  the  following  resolution  was  adopted  by 
the  directors: 

"Resolved  that,  in  carrying  out  the  recommendations  of  the  comptroller  of 
the  currency  in  contributing  $100,000  to  take  up  objectionable  assets  of  this 
bank,  Messrs.  J.  R.  Waller  and  J.  K,  Graves  are  hereby  appointed,  jointly,  to 
act  as  trustees  in  the  handling  and  management  of  said  $100,000  fund,  with 
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full  power,  so  far  as  this  bank  is  concerned,  according  to  their  best  judgment, 
and  to  account  therefor  to  the  parties  contributing  said  fund  as  individuals  in 
such  manner  as  to  protect  the  equities  of  each  individual  and  the  bank,  in  re- 
lation to  the  bank  and  its  legal  rights,  and  without  other  responsibility  on 
their  part  than  to  act  as  their  judgment  dictates/' 

As  already  stated,  the  parties  named  deposited  the  $100,000  in  the 
hank,  and  an  account  was  opened  with  them  as  trustees.  From  the  tes- 
timony of  J.  R.  Waller  and  George  A.  Stone,  the  bank  examiner,  it  would 
appear  that,  while  there  was  no  express  agreement  to  that  effect,  it  was 
understood  that  the  objectionable  securities  to  be  retired  were  to  be  des- 
ignated by  the  comptroller,  or  by  the  examiner  in  his  stead.  It  thus 
appears  that,  as  between  the  comptroller  and  the  contributors  of  the 
fund,  the  understanding  was  that  if,  during  the  month  of  January,  1888, 
the  sum  of  $100,000  should  be  contributed  to  put  the  bank  in  sound 
condition,  there  being  retired,  in  place  thereof,  an  equal  amount  of  ob- 
jectionable securities,  the  comptroller  would  not  then  put  the  bank  into 
liquidation.  As  between  the  bank  and  the  contributors  to  the  fund,  the 
agreement  was  that  the  retired  securities  should  be  held  for  the  benefit  of 
the  contributors.  But,  as  part  of  the  objectionable  securities  was  paper  of 
some  of  the  contributors,  it  was  not  intended  that  the  retirement  thereof 
should  release  the  parties  liable  thereon;  and  hence,  in  the  resolution  of 
January  24th,  the  trustees  were  charged  with  the  duty  of  protecting  the 
equities  and  rights  of  the  bank,  and  of  the  individual  contributors.  The 
trustees  were  thus  charged  with  a  double  duty  in  regard  to  this  matter. 
Dn  the  one  hand,  they  were  to  appropriate  the  $100,000  to  the  purpose 
for  which  it  was  raised,  according  to  the  understanding  between  the 
comptroller  and  the  directors;  and,  on  the  other,  they  were  to  receive 
and  properly  manage  the  retired  paper  according  to  the  rights  and  equi- 
ties existing  between  the  bank  and  the  individual  contributors  to  the 
fund.  The  trustees,  in  fact,  placed  the  $100,000  in  the  bank,  and 
thereby  performed  their  duty  in  that  particular.  The  account  was 
opened  with  them  as  trustees,  but  the  mere  form  of  the  account  did  not 
affect  or  change  the  relation  of  the  parties  to  the  fund,  or  their  rights 
therein.  The  money  was  placed  in  the  bank  for  the  purpose  of  strength- 
ening it,  according  to  the  understanding  with  the  comptroller,  and  thereby 
a  further  lease  of  corporate  life  was  secured.  In  placing  the  money  in 
the  bank,  the  trustees  did  not  make  it  a  special  deposit,  nor  in  any  man- 
ner restrict  the  use  thereof  by  the  bank.  There  was  no  agreement  or  un- 
derstanding with  the  comptroller  that  he  was  to  select  out,  and  furnish  to 
the  contributors  for  their  protection,  any  of  the  objectionable  paper. 
The  rights  of  the  contributors  in  that  regard  grow  out  of  the  arrange- 
ment between  the  bank  and  the  contributors,  which  it  does  not  appear 
was  ever  made  known  to  the  comptroller.  .  There  is  nothing,  therefore, 
shown  in  the  evidence,  which  justifies  the  conclusion  that  the  fund  went 
into  the  bank  charged  with  any  condition  or  trust  whatever,  so  far  as 
the  comptroller  was  concerned,  other  than  that  it  was  a  fund  raised  to 
strengthen  the  bank.  As  between  the  bank  and  the  contributors,  the 
latter  had  the  right  to  demand  the  turning  over  to  the  trustees  of  the  ob- 
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jectionable  paper  that  was  to  be  retired,  to  be  by  them  managed  for  the 
protection  of  the  parties  contributing  the  fund. 

Primarily  the  fund  was  contributed  for  the  purpose  of  making  good 
the  impaired  condition  of  the  bank,  and  thereby  securing  the  opportu- 
nity of  continuing  the  business,  instead  of  being  forced  into  immediate 
liquidation.  The  payment  into  the  bank  would  secure  this  lease  of  life; 
and  when  this  payment  was  made,  and  the  lease  of  life  was  secured,  all 
control  over  the  fund  so  contributed  on  part  of  the  contributors  or  their 
trustees  was  at  an  end.  The  money  became  part  of  the  assets  of  the 
bank,  and  was  no  longer  subject  to  the  control  of  the  trustees.  The 
bank  did  not  receive  the  fund  to  be  held  in  trust,  but  received  it  just  as 
it  would  an  assessment  of  an  equal  amount  upon  the  stockholders;  that 
is,  as  money  paid  in  as  part  of  the  general  capital  of  the  bank.  By  the 
force,  however  of  the  agreement  between  the  bank  and  the  contributors^ 
the  latter  were  entitled  to  have  delivered  to  the  trustees  named  the  ob- 
jectionable paper  that  was  retired  to  offset  the  fund  contributed.  This 
is  a  right  and  equity  which  the  contributors  have  not  lost,  or  been  in 
any  way  deprived  of.  It  is  immaterial,  in  this  respect,  whether  it  was 
the  duty  of  the  bank  officials  or  of  the  comptroller  to  select  out  and  des- 
ignate the  particular  paper  to  be  retired.  It  appears  from  the  evidence 
that  some  $54,804  of  objectionable  paper  had  been  selected  out  and  de- 
livered to  the  trustees  before  the  final  closing  up  of  the  bank.  When 
the  bank  closed  its  doors  the  trustees  were  entitled  to  receive  some  $35,- 
000  in  the  objectionable  paper.  If,  before  tlie  bank  ceased  its  business, 
this  amount  in  objectionable  paper  had  been  delivered  to  the  trustees^ 
the  full  duty  of  the  bank  to  the  contributors  would  have  been  performed. 
Having  failed  to  deliver  over  this  paper,  the  bank  has  not  relieved  itself 
from  liability  to  account  for  the  $35,000  contributed  to  it.  The  receiver 
having  taken  entire  possession  of  the  assets  of  the  bank,  and  having  pro- 
ceeded with  the  collection  thereof,  it  is  now  impossible  to  carry  out  the 
agreement  with  the  contributors  by  delivering  the  full  amount  of  the  ob- 
jectionable paper.  This  leaves  the  bank  liable  for  the  balance  of  the 
fund  not  thus  accounted  for,  but  this  liability  is  in  the  nature  of  a  debt. 
It  cannot  be  construed  to  be  a  trust  which  reaches  the  fund  itself  as  orig- 
inally paid  in.  To  so  treat  it  would  defeat,  instead  of  effectuating,  the 
purpose  for  which  it  was  originally  contributed.  In  effect,  the  only 
trust  created  was  with  relation  to  the  objectionable  paper,  and  this  was 
not  of  such  a  nature  as  to  prevent  the  bank  from  using  the  fund  as  part 
of  the  assets  of  the  bank  as  soon  as  it  was  paid  in;  nor  does  it  now  en- 
title the  complainants  to  charge  the  proceeds  realized  from  the  assets  in 
the  hands  of  the  receiver  with  a  trust,  so  as  to  claim  a  preferential  right 
of  payment  therefrom  over  other  creditors.  It  follows  that  complain- 
ants' bill  must  be  dismissed,  and  it  is  so  ordered. 
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The  Edmondson  Island  Case. 

FuBGUsoN  V.  Hamlin. 

{Circuit  Court,  D,  Maryland.    Pebniary  4, 1390.) 

L  Riparian  Riohts— Improvements  in  Nayioable  Streams. 

The  United  States,  for  the  use  of  the  fish  commission,  rented  an  island  in  the 
Chesapeake  bay  from  the  plaintiff,  who  was  the  owner  by  mesne  conveyances  from 
the  grantees  under  a  patent  from  Maryland.  The  United  States  was  already  the 
owner  in  fee  by  deed  of  a  small  area  of  the  island,  on  which  it  maintained  a  light- 
house. During  the  tenancy  certain  extensions  and  improvements  were  constructed 
by  the  United  States  for  the  use  of  the  fish  commission,  extending  out  into  the 
water  on  the  north  and  west  of  the  island,  consisting  of  about  half  an  acre,  which 
was  solidly  filled  in,  and  of  certain  wharves,  crib- work,  and  inclosures.  Upon  the 
termination  of  the  lease  the  United  States  removed,  onto  this  nowly-made  land  and 
extensions,  all  the  buildings  which  it  had  erected  on  the  island  for  the  use  of  the 
fish  commission,  and  refused  to  give  up  possession  thereof,  claiming  title  thereto  as 
a  structure  built  in  the  navigable  water  of  the  Chesapeake  bay  to  protect  the  light- 
house, and  also  contended  tnat  the  plaintiff  had  no  title  on  which  he  could  recover 
in  ejectment,  because  of  the  restrictions  of  Act  Md.  I8d5,  c.  99,  limiting  the  extent 
to  which  the  island  might  be  extended.  Held,  that  by  the  Maryland  act  of  1862 
(article  54,  §§  44,  45,  Code  Md.)  the  patentee  of  an  island  in  navigable  waters  of  the 
state  has  a  right  to  improve  out  in  front  of  his  lands,  provided  the  improvements 
do  not  Interfere  with  navigation ;  that  improvements  and  extensions  made  by  such 
owner,  or  by  bis  tenants,  belong  to  him,  although  they  may  extend  further  than  the 
law  permits;  they  may  be  abated,  to  the  extent  that  they  are  unlawful,  by  proper 
proceedings,  but  the  ownership  cannot  be  wrested  from  him,  and  the  premises 
usurped  and  used  by  another:  that  the  same  rule  is  applicable  to  the  limitation  im- 
posed upon  the  extension  of  Edmondson's  island  by  the  Act  of  1835,  c.  99. 

8.  Same— Improvements  Made  por  Protection  op  Lioht-Housb— Title  to  the  Pee— 
Ejectmbxt. 

As  to  the  title  set  up  by  the  United  States  to  the  locvs  in  quo^  as  a  structure  made 
by  it  in  navigable  water  required  for  the  protection  of  the  light-house^  held  that, 
as  the  right  of  the  United  States  to  use  the  bed  of  a  navigable  water  without  com- 
pensation is  restricted  to  the  uses  of  commerce  and  navigation,  it  can  use  the  ex- 
tensions of  this  island  made  by  it  only  so  far  as  their  use  is  necessary  to  maintain 
the  light-house,  and  not  for  the  purpose  of  the  fish  commission ;  and  that,  as  it  ap- 
pears that  the  only  use  of  the  extensions  and  structures  in  question,  in  connection 
with  the  light-house,  is  to  defend  it  against  freshets  and  ice,  the  United  States  is 
entitled  to  maintain  them  for  that  purpose,  and  for  no  other;  and  that  the  plaintiff, 
as  the  owner  of  the  island,  is  entitled  to  such  reasonable  use  of  them  as  can  be 
made  without  interference  with  the  enjoyment  of  that  easement  bv  the  United 
States.  HeUL  that  the  plaintiff,  as  the  owner  of  the  fee  subject  to  this  easement 
in  the  United  States,  is  entitled  to  maintain  an  action  of  ejectment,  and  is  entitled 
to  a  verdict  in  his  favor  for  the  locus  in  quo,  subject  to  the  easement  in  the  United 
States. 

{Syllahua  by  ihe  CourU) 

Ejectment. 

Fisher^  Cabell  <k  Msher^  for  plaintiff. 

Thomas  O.  Hayes^  U.  S.  Dist.  Atty.,  for  defendant. 

Before  Bond  and  Morres,  JJ« 

Morris,  J.  This  is  an  action  of  ejectment  originally  instituted  in  the 
circuit  court  for  Harford  county,  Md.  The  defendant,  William  Ham- 
lin, is  the  agent  of  the  United  States,  and  upon  his  filing  a  petition  in 
that  court,  alleging  that  the  title  to  the  premises  was  in  the  United 
States,  and  that  he  was  in  possession  as  its  employe,  and  that  the  United 
States  claimed  by  a  paramount  title  under  the  constitution  and  l^ws  of 
the  United  States,  the  case  was  removed  to  this  court.     The  premises 
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now  in  dispute  are  a  portion  of  a  small  island  called  ''Shad  Battery"  or 
"Edmondson's  Island,"  situate  in  the  Chesapeake  bay,  near  the  mouth 
of  the  Susquehanna  river,  three  or  four  miles  from  Havre  de  Grace,  and 
a  little  to  the  eastward  of  the  channel  for  vessels.  In  1834  a  patent  was 
granted  by  the  state  of  Maryland  to  Donohue  &  Gale  for  this  island,  in 
which  it  was  described  as  containing  2  acres  2  roods  and  10  square 
perches  of  land,  although  from  the  testimony  it  would  appear  to  have 
then  been  merely  a  shoal  spot  in  the  river  or  bay,  upon  which  a  mound 
of  stones  had  been  deposited  to  make  it  useful  as  a  fishing  station.  In 
1885  it  was  represented  to  the  Maryland  legislature  that  the  island  might 
be  filled  up  and  improved  without  prejudice  to  the  navigation  of  the 
river  and  bay,  and,  there  being  then  no  general  law  permitting  riparian 
owners  to  improve  out  into  navigable  waters  of  the  state,  it  was  enacted 
(Laws  Md.  1835,  c.  99)  that  the  patentees  might  fill  up  and  improve 
the  islaind,  provided  they  should  not  exceed  the  limits  described  in  the 
patent;  and,  to  prevent  the  filling  up  from  being  extended  so  as  to  im- 
pede navigation,  it  was  enacted  that  certain  commissioners  should  lay 
down  and  mark  the  lines  and  bounds  to  which  the  island  might  be  filled 
up  without  impeding  navigation.  And  it  was  enacted  that  the  filling  up 
might  go  to  the  extent  fixed  by  the  commissioners,  and  no  further,  and 
the  commissioners  were  directed  to  return  their  proceedings  to  the  county 
court,  together  with  a  plat  of  the  lines  and  bounds  as  defined  by  them, 
to  be  recorded  among  the  land  records  of  said  county.  In  1836  the 
commissioners  made  their  return,  which  was  duly  recorded,  in  which 
they  gave  the  metes  and  bounds  and  a  plat  of  the  premises,  which  they 
had  determined  might  be  filled  up  without  impeding  navigation,  de- 
scribing a  rectangular  space  321  feet  long  by  154  feet  wide,  containing 
1  acre  and  18  square  perches  of  land,  which  they  certified  was  within 
the  limits  described  in  the  original  patent.  In  1853  a  small  portion  of 
the  area  laid  out  by  the  commissioners,  about  45  feet  square,  was  deeded 
by  the  then  owners  to  the  United  States  for  a  light-house  site;  the  deed 
stipulating  that  the  United  States  should  have  free  egress,  ingress,  and 
regress  through  and  over  the  residue  of  the  island,  to  and  from  the  part 
conveyed,  the  use  of  the  part  conve3'ed  to  interfere  as  little  as  practica- 
ble with  the  use  of  the  residue  as  a  fishery.  The  light-house  was  built, 
and  prior  to  1879  the  area  of  the  island  was  about  three-quarters  of  an 
acre,  which  had  been  inclosed  by  stone  riprapping,  with  openings  for 
the  passage  of  boats;  the  space  inclosed  by  the  riprapping  being  some  of 
it  bare  at  low  water,  but  overflowed  at  high  water. 

In  1879  the  plaintiflT,  Major  Ferguson,  had  purchased  the  island,  ex- 
cept the  portion  deeded  to  the  United  States.  He  was  then  assistant  to 
Prof.  Baird,  the  United  States  fish  commissioner.  It  was  thought  that 
the  place  was  a  desirable  one  for  the  propagation  of  fish,  and  it  began  to 
be  used,  with  Ferguson's  assent,  by  the  fish  commissioner  for  that  pur- 
pose. On  June  29,  1883,  a  formal  lease  of  the  island  was  executed  by 
Major  Ferguson  to  Commissioner  Baird,  as  the  agent  ef  the  United  States, 
at  one,  dollar  a  year,  renewable  from  year  to  year,  for  three  years,  for 
use  in  catching  and  propagating  fish.     The  lessee  agreed  not  to  use  or 
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permit  the  island  to  be  ased  for  gunning  or  duckinig,  and  not  to  sublet, 
and  it  was  stipulated  that  the  lessee  might,  during  the  term  or  within 
six  months  afterwards,  remove  all  buildings,  machinery,  or  materials 
placed  thereon  by  the  lessee.  This  lease  continued  in  force  until  termi- 
nated by  notice  from  Major  Ferguson,  in  1888.  During  this  period  the 
island  was  used  by  the  fish  commission,  and,  to  facilitate  its  opera- 
tions, considerable  changes  and  improvements  were  made  by  the  United 
States  with  the  sanction  of  Major  Ferguson.  The  northern  portion  of 
the  riprapping  was  removed,  and  about  one-third  of  the  island  excavated, 
and  a  fish  basin  inclosed  by  crib-work  was  constructed.  Additional 
crib-work  was  put  down  to  partly  inclose  two  other  fish-basins.  Crib- 
work  of  considerable  length  was  run  out  westerly  from  the  north  end  of 
tliese  constructions,  to  act  as  a  defense  and  protection  against  the  ice 
coming  down  the  river,  and  an  area  of  about  half  an  acre  was  filled  in 
solidly,  lying  to  the  north-west,  adjoining  and  connected  with  the  im- 
provements constructed  within  the  lines  fixed  by  the  commissioners  of 
1835,  but  lying  outside  of  those  lines,  to  the  west  and  north.  When 
by  the  notice  of  November  28,  1888,  the  lease  was  terminated,  the  fish 
commission  removed  all  the  buildings  it  had  erected  on  that  part  of 
the  island  inside  of  the  lines  designated  by  the  commissioners  of  1835, 
and  placed  them  upon  the  half  acre  made  by  filling  up  along-side  those- 
lines  to  the  north-west,  and  the  United  States  now  has  exclusive  posses- 
sion of  and  claims  title  to  that  made  land,  and  the  crib-work  surround- 
ing and  protecting  it.  The  United  States  disclaims  in  this  suit  any  title 
to  any  made  land  and  cribs,  except  that  which  lies  outside  of  the  lines 
of  the  commissioners  of  1835,  and  except  the  45  feet  square  light-house 
site  conveyed  to  it  by  deed.  By  written  stipulation,  a  jury  has  been 
waived,  and  the  issues  are  to  be  determined  by  the  court.  The  "parties 
have  contended  for  the  rulings  contained  in  the  following  propositions 
of  law  submitted  by  them: 

Plaintiff's  Prayers,  (1)  The  plaintiff's  first  prayer  asks  the  court  to  rule 
thut  if  the  land  declared  for,  and  not  embraced  within  the  disclaimer,  was 
made  by  the  United  States  for  the  use  of  the  fish  commissioner,  while  let  into 
possession  of  the  island  as  the  tenant  of  the  plaintiff,  then  the  plaintiff  is  en- 
titled to  recover.  (2)  The  plaintiff's  second  prayer  asks  the  court  to  exclude 
all  the  testimony  offered  by  the  defendant  (under  exception)  tending  in  any 
way  to  impeach  the  title  of  the  plaintiff  to  the  island. 

Defendant's  Prayers,  (1)  The  defendant's  first  prayer  asks  the  court  to 
rule  that  the  plaintiff  has  proved  no  title  to  the  locus  in  qtio  suflicient  to  en- 
title him  to  recover.  (2)  The  defendant's  second  prayer  asks  the  court  to 
rule  that  the  riparian  rights  granted  by  the  Maryland  Code  (article  54,  §§  44, 
45)  to  owners  of  land  bounding  on  navigable  waters  of  Maryland  give  the 
plaintiff  no  right  of  possession  or  title  to  the  locus  in  quo,  provided  it  is  found 
to  be  outside  the  lines  defined  by  the  commissioners  of  1835.  (3)  The  defend- 
dant's  third  prayer  asks  the  court  to  rule  that  the  Maryland  Code  (Id.  §§  44, 
45)  gives  no  title  or  right  of  possession  to  the  plaintiff,  provided  the  court 
finds  that  the  leased  premises  was  originally  an  artificial  island,  constructed 
by  the  deposit  of  stone  and  earth  on  a  shoal  in  the  waters  of  the  Chesapeake, 
and  provided  the  court  finds  the  locus  in  quo  was  constructed  by  the  United 
States  on  the  bottom  of  said  waters,  outside  of  ordinary  high- water  mark  of 
the  fast  land,  as  it  existed  at  the  date  of  the  lease.  (4)  The  defendant's  fourth 
v.42F.no.l — 2 
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prayer  asks  tbe.  court  to  rnle  that,  if  the  loeus  in  quo  was  bnilt  by  the  United 
States  at  the  bottom  of  the  waters  of  the  Chesapeake  outside  the  ordinary 
high- water  mark  of  the  fast  land  as  it  existed  at  the  date  of  the  lease,  and 
that  one  of  the  necessary  uses  of  said  land  and  structures  is  to  protect  the 
light-house  of  the  United  States  on  the  island  from  the  waters  and  ice  which 
at  certain  seasons  is  liable  to  overflow  the  island  and  light-house,  as  well  as 
to  protect  a  channel  leading  from  the  main  channel  to  the  island,  then  the 
plaintiff  cannot  recover. 

It  is  urged  by  counsel  for  the  United  States  that  the  fact  that  Edmon- 
son's island  was  originally  an  artificially  made  island  of  itself  materially 
affects  the  riparian  rights  of  the  plaintiff;  but,  in  our  opinion,  whatever 
naay  be  the  general  rule  with  respect  to  artificially  made  islands  in  nav- 
igable waters,  "after  the  state  by  its  patent  recognized  this  island  as  land, 
and  granted  it  to  the  patentees  as  so  much  land,  it  became,  except  as 
restricted  by  legislation,  like  any  other  Itod  or  natural  island  granted 
t)ut  by  the  state  to  private  owners.  Starting  with  this  proposition,  it 
may  be  convenient  to  consider,  first,  what  would  be  the  rights  of  the 
parties  if  the  title  of  the  plaintiff  was  not  affected  by  the  act  of  1835,  c. 
99,  and  the  return  of  the  commissioners  thereunder  limiting  the  area  to 
which  the  island  might  be  extended  to  less  than  the  area  of  the  original 
grant.  In  that  case,  being  a  riparian  owner  of  land  bounding  on  navi- 
gable water,  (independently  of  the  fact  that  his  patent  covered  adjacent 
land  covered  by  water,)  the  plaintiff  is  declared  by  the  Maryland  law 
first  enacted  in  1862,  and  now  article  54,  §§  44,  45,  Code,  to  be  entitled 
to  all  accretions  to  his  land  by  recession  of  the  water,  whether  made  by 
natural  causes  or  otherwise,  in  like  manner  and  to  like  extent  as  such 
right  might  be  claimed  by  the  proprietor  of  land  bounding  on  water  not 
navigable,  and  as  such  proprietor  he  is  also  declared  to  be  entitled  to  the 
exclusive  right  of  making  improvements  into  the  watiers  in  front  of  his 
land,  such  improvements  and  other  accretions  to  pass  to  successive 
owners  of  the  land  to  which  they  are  attached.  "But  no  such  improve- 
ment shall  be  so  made  as  to  interfere  with  the  navigation  of  the  stream 
of  water  into  which  the  said  improvement  is  made."  And  it  is  declared 
that  no  patent  thereafter  issued  shall  impair  or  affect  the  riparian  rights 
of  such  proprietors,  and  that  thereafter  no  patent  shall  issue  for  land 
covered  by  navigable  waters.  GoodaeU  v.  Lawstmj  42  Md.  371;  OariJtee 
v.  Mayor,  etc,,  53  Md.  432,  433. 

In  our  opinion,  therefore,  if  the  restrictive  act  of  1835  had  never  been 
enacted,  there  could  be  no  doubt  but  that  the  improvements  made  out 
into  the  water  from  the  island,  if  made  by  a  private  person,  would  be- 
long to  the  plaintiff,  and  the  defense  of  the  United  States  to  this  action 
would  have  to  rest  entirely  upon  its  being  able  to  establish  that  the  ex- 
clusive possession  of  the  premises  in  dispute  is  required  to  protect  and 
maintain  the  light-house.  It  does  appear  from  the  testimony  that  there 
is  at  times  a  considerable  flow  of  ice  from  the  Susquehanna  river  against 
the  north  side  of  the  island,  and  that  after  the  riprappingand  part  of  the 
island  on  that  side  had  been  removed  by  the  United  States,  and  the  fish- 
basin  constructed  where  the  riprapping  had  been,  the  fish-basins  and  in- 
closing cribs  did  suffer  from  the  ice  and  floods,  and  that  the  present 
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more  extended  cribbing  and  the  filling  in  of  the  new  solid  area  became 
a  proper  precaution  against  a  recurrence  of  the  damage.  These  struct- 
ures do  also  necessarily  protect  the  light-house,  which  needs  protection 
of  some  sort  from  the  same  dangers,  particularly  on  the  northernmost 
side. 

But  these  structures,  although  built  under  the  direction  of  the  en- 
gineers in  charge  of  the  improvement  of  the  navigable  channels  of  the 
Chesapeake,  and  of  the  officials  in  charge  of  the  maintenance  of  the  light* 
house,  were  constructed  primarily  to  facilitate  the  purposes  of  the  fish 
commission,  and  so  far  as  they  are  now  used,  in  the  sense  of  being  oc- 
cupied and  held  in  exclusive  possession,  they  are  used  solely  by  the  fish 
commission.  '  The  houses  removed  from  the  other  portions  of  the  island 
at  the  termination  of  the  lease,  and  re-erected  on  this  new-made  area,  have 
no  use  whatever  in  connection  with  the  light-house,  or  with  commerce 
or  navigation.  It  was  held  by  this  court  in  the  Hawkins  Point  I/ighir 
House  Qxse^  39  Fed.  Rep.  77,  that  the  United  States  might  erect  a  neces- 
sary light-house  in  a  navigable  stream  in  front  of  the  land  of  a  riparian 
proprietor  who  had  not  only  the  rights  which  the  Maryland  law  of  1862 
had  given  him  as  riparian  proprietor,  but  bad  also  a  patent  from  the 
state  for  the  submerged  land  itself,  without  making  him  any  compensa- 
tion. But  it  is  a  necessary  qualification  of  that  rule  that  the  United 
States  can  exclude  the  owner,  without  making  him  compensation,  to  no 
greater  extent  than  is  reasonably  necessary  for  the  maintenance  of  the 
light-house;  and  that  the  United  States  would  have  no  right  to  forbid 
such  an  owner  from  making  any  use  of  the  premises  which  did  not  in- 
terfere with  the  easement  asserted  by  it  for  tiie  public  use  of  commerce 
and  navigation. 

If,  for  example,  the  riparian  owner  had,  under  the  state  law,  an  ex- 
clusive right  to  plant  and  take  oysters  in  the  waters  surrounding  the 
light-house,  he  could  do  so,  unless  it  was  injurious  to  the  light-house 
structure,  or  interfered  with  navigation ;  but  the  United  States  could  not 
exclude  him  from  that  privilege  upon  the  ground  that  it  interfered  with 
the  light-house  or  navigation,  and  grant  the  same  privilege  to  the  fish 
commission.  So  in  this  case,  if  these  structures  are  such  that,  if  made 
by  any  private  person,  they  would  become  appurtenant  to  the  island, 
and  belong  to  the  owner  of  it,  if  the  United  States  justifies  the  construc- 
tion of  them  on  the  ground  that  they  are  aids  to  commerce  and  naviga- 
tion, it  can  only  exclude  the  owner  of  the  island  from  them  to  the  extent 
required  by  the  use  which  is  relied  upon  as  the  justification  of  their 
construction.  After  erecting  the  light-house  upon  the  parcel  45  feet 
square,  to  which  the  United  States  acquired  title  by  deed,  it  might  have 
discovered  that  the  safety  of  the  light-house  required  that  a  heavy  wall 
should  be  built  out  in  the  water  so  as  to  surround  the  island.  If  such 
a  wall  had  been  built,  could  it  be  contended  that  the  United  States 
might  say  to  the  owner  of  the  land,  "You  must  not  make  any  use  of  the 
wall  for  landing  or  drawing  seines  because  it  is  injurious  to  the  struct- 
ure,^' and  then  proceed  to  grant  that  privilege  to  the  fish  commission. 

It  seems  to  us  that,  if  this  was  a  case  of  ordinary  riparian  ownership', 
the  owner  of  the  island  would  be  entitled  to  the  additions  to  the  island 
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made  by  the  United  States,  subject  only  to  the  easement  vested  in  the 
United  States  for  the  aid  of  commerce  and  navigation.  But  in  this  case 
it  is  urged  by  counsel  for  the  United  States  that  by  the  act  of  1835,  c. 
99,  and  determination  of  the  commissioners  under  it,  the  plaintiff  is  de- 
barred from  acquiring  any  title  to  any  extension  of  the  island  beyond 
the  outlines  fixed  by  those  commissioners.  It  is  urged  that  with  regard 
to  this  island  the  special  law  of  1835,  restricting  its  limits,  controls  the 
general  law  of  1862,  which  allowed  riparian  owners  to  extend  their  lands 
into  the  water,  subject  only  to  the  restriction  that  they  shall  not  inter- 
fere with  navigation,  and  that  as  to  this  island  it  had  been  authoritatively 
determined  U>  what  extent  the  extension  might  be  made  without  inter- 
fering with  navigation.  But  if,  under  the  general  law,  an  extension 
should  be  made  in  such  manner  as  to  interfere  with  navigation,  the  ri- 
parian owner  would  be  none  the  less  the  owner  of  the  improvement. 
He  might  be  liable  to  indictment  for  maintaining  a  nuisance,  or  to  some 
appropriate  proceeding  instituted  by  the  state  to  have  the  unlawful 
structure  abated,  and  would  no  doubt  be  liable  to  private  actions  at  the 
instance  of  any  one  who  suffered  special  damage,  but  meanwhile  we  do 
not  think  he  could  be  ousted  by  a  stranger,  or  by  his  own  tenant,  but 
might  maintain  his  possession  against  unauthorized  intruders.  So  with 
regard  to  this  island,  it  appears  to  us  that,  although  the  owner  had  im- 
proved out  beyond  the  lines  fixed  by  the  commissioners,  and  had  ren- 
dered himself  liable  to  similar  proceedings  requiring  its  removal,  yet, 
while  the  improvement  or  extension  remained,  he  would  be  under  the 
general  law  the  owner,  and  could  maintain  his  possession  against  any 
private  person  who  attempted  to  turn  him  out.  Yates  v,  Mihvaukee,  10 
Wall.  497.  In  Browne  v.  Kennedy^  5  Har.  &  J.  206,  the  court  of  appeals 
of  Maryland  said: 

"All  islands,  relicted  lands,  and  other  increase  arising  in  navigable  rivers, 
belong,  in  England,  to  the  king,  here  to  the  state,  where  the  property  in  the 
soil  has  not  been  appropriated;  but  where  it  has  become  private  property,  ei- 
ther by  grant  or  prescription,  the  same  rules  do  or  should  apply  to  it  that  gov- 
ern other  private  property  of  the  same  nature.  It  is  subject  to  the  same  law  of 
descents,  and  liable  to  be  transferred  by  the  same  mode  and  form  of  convey- 
ance, and  is  subject  to  none  of  the  rules  applicable  to  lands  not  granted  or 
distributed  out." 

See,  also,  OiraudPa  Lessee  v.  Hughes,  1  Gill  &  J.  249. 

It  would  appear  that,  as  a  fact,  the  extensions  made  to  the  island  do 
not  interfere  with  navigation  as  they  have  been  constructed  by  those 
having  charge  of  the  improvement  of  navigation,  and,  although,  as 
Against  the  plaintiff,  they  might,  at  the  instance  of  the  state,  be  ad- 
judged unlawful,  because  of  the  restrictions  of  the  act  of  1835,  still  un- 
til that  is  done,  in  our  opinion,  tne  legal  title  is  in  the  plaintiff. 

With  such  a  l^al  title  to  the  locus  in  quo,  although  it  is  subject  to  an 
casement,  we  think  there  is  no  doubt  that  the  plaintiff  may  maintain 
this  action  of  ejectment.  In  Adams  v.  Emerson,  6  Pick.  67,  it  was  held 
that  the  owner  of  the  soil  over  which  a  turnpike  road  was  laid  out  might 
maintain  trespass  Pgainst  the  turnpike  corporation  for  taking  the  herb- 
age.    In  deciding  this  case,  the  Massachusetts  court  said: 
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"The  locus  in  quo,  although  a  part  of  a  turnpike  road,  is  the  soil  and  free- 
hold of  the  plaintiff.  He  has  the  exclusive  right  of  property  in  the  land,  sub- 
ject, however,  to  the  easement  or  rights  incident  to  a  public  highway,  such 
as  the  right  of  passage  over  it,  and  the  right  which  the  turnpike  company  has 
to  construct  a  convenient  pathway,  and  to  keep  it  always  in  good  repair.  To 
accomplish  these  purposes,  the  corporation  may  dig  and  remove,  from  place 
to  place,  within  the  limits  *  *  *  for  the  road,  any  earth,  sand,  and 
gravel,  and  may  dig  or  cut  up  sods  and  turf;  but  it  by  no  means  follows  that 
the  corporation  has  the  right  of  herbage  which  is  the  exclusive  property  of 
tlie  owner  of  the  soil,  as  well  as  all  trees,  mines,  etc.  The  corporation  has 
no. right  of  property  in  the  land,  but  only  a  servitude  or  easement,  and  tliis 
does  not  clash  with  the  plaintiff's  exclusive  right  of  property  in  the  laud. 
*  •  ♦  It  was  once  doubted  whether  ejectment  or  other  real  action  would 
lie  for  the  soil  of  a  road  or  highway,  because  it  was  said  full  seisin  could  not 
be  delivered,  and  a  dictum  of  Lord  Hardwicke  was  quoted  to  that  effect,  in 
the  case  of  Qoodtitle  v.  Alkei\  1  Burrows,  133;  but  that  doubt  was  removed 
by  the  decision  in  that  case,  and  very  clearly  it  had  no  foundation  in  princi- 
ple." 

The  same  doctrine  had  been  previously  held  by  the  same  court  in 
Bobbins  v.  Bormany  1  Pick.  122,  and  was  reaffirmed  in  Perley  v.  Chand- 
2fr,  6  Mass.  454,  in  which  the  court  said: 

*'The  soil  and  freehold  remain  in  the  owner,  although  Incumbered  with  a 
way;  and  every  use  to  which  the  land  can  be  applied,  and  all  the  profits  which 
may  be  derived  from  it  consistently  with  the  continuance  of  the  easement, 
the  owner  may  lawfully  claim.  He  may  maintain  ejectment  for  the  land  thus 
incumbered,  and,  if  the  way  be  discontinued,  he  shall  hold  the  land  free  of 
the  incumbrance.  *' 

In  our  judgment,  the  plaintiff  is  entitled  to  a  verdict  and  judgment 
for  the  premises  declared  for,  subject  to  the  easement  in  the  United  States 
to  make  such  use  thereof  as  is  necessary  for  the  protection  of  the  light- 
house. Having  reached  this  conclusion  without  reference  to  the  ques- 
tions growing  out  of  the  relation  of  landlord  and  tenant,  we  do  not  find 
it  necessary  to  rule  upon  the  prayers  in  which  the  contentions  of  the 
plaintiff  based  upon  that  aspect  of  the  case  are  stated,  but  it  is  evident 
that  the  familiar  rule  that  a  tenant  cannot  be  held  to  dispute  his  land- 
lord's title  must,  so  far  as  it  is  applicable,  strengthen  the  plaintifBs'  case, 
and  tend  to  support  the  conclusions  at  which  we  have  arrived. 

Bond,  J.,  concurs. 
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United  States  v,  Garretson. 
(Circuit  Court,  S.  D.  Aldbamcu    March  20, 1890.) 

1.  PuBT.10  Lands— Reservations— Land  Subject  to  Entry. 

The  geoeral  public  domain  is  open  to  private  entry,  and  lands  cannot  be  said  U> 
be  reserved  for  such  entry.  The  lands  reserved  are  those  severed  from  the  mass  of 
public  lands,  and  appropriated  for  governmental  purposes. 

2.  Same— Offenses  against  Land  Laws— Cutting  Timber— Indictment. 

The  last  clause  of  section  2461,  Rev.  St,  forbids  the  cutting  or  removal  of  timber 
from  lands  open  to  private  entrv  with  the  intent  to  use  it  for  any  ottier  than  Untted 
States  naval  purposes;  but  such  intent  must  be  alleged  in  the  informatiou  or  indict- 
ment. 
8.  Same— Construction  op  Statutes — General  and  Particular  Woids. 

It  is  a  general  rule  in  the  construction  of  statutes  that  general  wards  preceded  or 
followed  by  particular  words  in  the  same  or  another  clause  are  qualified  or  re- 
strained by  them. 

4.  Same — ^Cdttino  Timber — ^Turpentine  Boxing. 

Ilev.  St.  §  53S8,  makes  the  wanton  destruction  of  timber  on  lands  reserved  for 
public  uses  a  crime,  but  does  not  cover  turpentine  boxing  or  wanton  destruction  of 
timber  on  lands  open  for  pre-emption,  homestead,  and  cash  entries. 

5.  Statutes— Construction-Penal  Statutes. 

Penal  statutes  cannot  be  extended  beyond  the  obvious  meaning  of  their  terms  on 
any  plea  of  failure  of  justice;  arid,  If  there  is  a  fair  doubt  whether  the  act  charged 
is  embraced  in  a  criminal  prohibition,  that  doubt  is  to  be  resolved  in  favor  of  the 
accused. 

At  Law.     On  demurrer  to  crimimU  information.     The  opinion  covers 
points  made  on  original  hearing  and  rehearing. 
L,  H,  Faith,  for  demurrant. 
M,  D.  Wickersham,  Dist.  Atty.,  for  the  United  States. 

TouLMiN,  J.  The  first,  second,  and  third  counts  in  the  information 
charge  the  defendant  with  unlawfully  cutting,  and  procuring  to  be  cut, 
timber  on  lands  of  the  United  States,  which,  in  pursuance  of  law,  have 
been  reserved  for  pre-emption,  homestead,  and  cash  entries;  and  the 
fourth  and  fifth  counts  charge  him  with  wantonly  destroying,  and  pro- 
curing to  be  wantonly  destroyed,  timber  on  the  same  lands  ot  the  United 
States,  with  the  same  averment  that  they  were  lands  which,  in  pursu- 
ance of  law,  had  been  reserved  for  pre-emption,  homestead,  and  cash 
entries,  and  that  the  cutting  and  wanton  destruction  of  the  timber  wa& 
by  boxing  and  chipping  the  same  for  turpentine  purposes.  The  de- 
murrers are,  in  substance,  that  the  information  fails  to  aver  that  the 
timber  alleged  to  have  been  unlawfully  cut  and  to  have  been  wantonly 
destroyed  was  on  lands  of  the  United  States  which,  in  pursuance  of  law, 
had  been  reserved  or  purchased  for  the  use  of  the  navy  of  the  United 
States,  or  for  military  or  other  public  purposes,  and  that  it  fails  to  aver 
the  intent  with  which  the  alleged  cutting  was  done.  It  is  conceded  by 
the  district  attorney  that  the  information  is  not  good  under  section  2461, 
Kev.  St.,  under  the  latter  clause  of  which  it  is  necessary  to  aver  the  in- 
tent with  which  the  cutting  was  done.  But  the  coiltention  is  that  the 
information  is  good  under  section  5388,  Rev.  St.,  which  provides,  as- 

^Reported  by  F.  J.  Hamilton,  Esq.,  of  the  Mobile,  Ala.,  bar. 
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amended  by  act  of  June  4,  1888,  that  "every  person  who  unlawfully 
cuts  *  *  *  or  wantonly  destroys  *  *  *  any  timber  standing 
upon  the  land  of  the  United  States  which,  in  pursuance  of  law,  may  be 
reserved  or  purchased  for  military  or  other  purposes,  or  upon  any  In- 
dian reservation,  *  *  *  ghall  pay  a  fine  of"  etc.  **May  be  re- 
served" here  means  "have  been  or  shall  be  reserved,"  which  are  the 
words  used  in  the  original  act.     See  11  St.  at  Large,  408. 

Now,  can  tbe  information  be  maintained  under  this  section,  5388, 
Rev.  St.?  This  inquiry  suggests  two  questions:  Krst.  What  lands  of 
the  United  States  was  this  section  designed  to  protect?  All  the  lands, 
or  certain  lands,  of  the  United  States?  Secondly.  If  certain  lands,  viz., 
lands  reserved  for  particular  purposes,  do  they  include  lands  that  are 
subject  to  pre-emption,  homestead,  and  cash  entries?  It  is  a  general 
rule,  in  the  construction  of  statutes,  that  general  words  preceded  or  fol- 
lowed by  particular  words  in  the  same  or  a  subsequent  clause,  are  qual- 
ified and  restrained  by  the  particular  words.  Or,  to  state  it  somewhat 
differently,  "when  general  words  follow,  in  a  statute,  words  of  particu- 
lar and  special  meaning,  if  there  be  not  a  clear  manifestation  of  a  dif- 
ferent legislative  intent,  they  are  construed  as  applicable  to  persons  or 
things,  or  cases  of  like  kind,  as  are  designated  by  the  particular  words." 
Bish.  St.  Crimes,  §§  245,  246;  Dwar.  St.  69,  79;  Chafyrmn  v.  Forsyth, 
2  How.  202;  Woohey  v.  Cade,  54  Ala.  385;  Amos  v.  State,  73  Ala.  501. 
The  more  general  words  "or  other  purposes,"  following  the  more  spe- 
cific or  particular  words  "for  military,"  upon  a  settled  rule  of  construc- 
tion, larger  legislative  intention  not  being  clearly  expressed,  must  be  con- 
strued as  extending  only  to  purposes  ejvsdem  generis  with  military  pur- 
poses; that  is,  governmental  or  public  purposes.  A  military  purpose  is 
a  public  purpose.  Public  land  directed  by  the  president  to  be  reserved 
for  use  as  a  military  post  is  not  liable  to  entry  under  a  pre-emption 
claim  because  appropriated  for  a  public  purpose.  Wilcox  v.  Jackson,  13 
Pet.  496;  Leavenworth  Railroad  Cb.  v.  U.  S.,  92  U.  S.  742.  "Land 
lawfully  appropriated  to  any  purpose  becomes  thereafter  severed  from 
the  mass  of  public  lands."  Kansas  Pac.  Ry.  Co.  v.  Atchison  R.  Co.,  112 
U.  S.  414,  5  Sup.  Ct.  Rep.  208;  RaUroad  Co.  v.  Whitney,  132  U.  S.  357, 
10 Sup.  Ct.  Rep.  112;  U.S.  v.  Payne,  2  McCrary,  289-306,  8  Fed.  Rep. 
883.  That  is  to  say,  land  consigned  to  or  set  apart  for  any  particular  pur- 
pose, whether  by  reservation  or  purchase,  becomes  thereafter  severed 
from  the  mass  of  public  lands.  Lands  are  appropriated  by  reservation 
for  the  establishment  of  trading  houses,  for  fortifications  or  military 
posts,  for  light-houses,  for  cemeteries,  for  the  .use  of  schools,  and  the 
like;  and,  when  thus  appropriated,  they  become  thereafter  severed  from 
the  mass  of  public  lands.  See  authorities,  supra,  "Legislation  which 
reserved  it  [land}  for  any  purpose  excluded  it  from  disposal  as  the  pub- 
lic lands  are  usually  disposed  of."  Leavenworth  RaUroad  Co.  v.  U.  S., 
92  U.  S.  742,  748.  And  the  court  say  that  "every  tract  of  land  set 
apart  for  special  uses  is  reserved  to  the  government.  *  *  *  There 
IB  no  difference  ♦  *  *  whether  it  be  appropriated  for  Indian  or  for 
other  purposes." 
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Now,  if  congress  had  intended  by  this  section  (5388)  to  protect  the 
timber  on  all  lands  of  the  United  States,  and  to  provide  for  the  punish- 
ment of  depredators  thereon,  then  why  enumerate  specially  lands  re- 
served for  military  purposes,  Indian  reservations,  etc.?  I  think  it  is 
clear  that  congress  intended  by  this  provision  of  law  to  protect  the  tim- 
ber on  certain  lands  of  the  United  States, — elands  reserved  for  special 
purposes.  This,  however,  is  virtually  conceded  by  the  prosecution;  for 
it  is  averred  in  the  information  that  the  lands  on  which  the  alleged  dep- 
redation is  said  to  ]iave  been  committed  were  lands  reserved  for  pre- 
emption, homestead,  and  cash  entries.  Now,  do  the  reserved  lands  re- 
ferred to  in  section  5388  include  lands  subject  to  pre-emption,  home- 
stead, and  cash  entries?  Are  there  any  lands  of  the  United  States  re- 
served for  any  such  purposes?  Sections  2257  and  2258  of  the  Revised 
Statutes  provide  that  all  lands  belonging  to  the  United  States  are  subject 
to  the  right  of  pre-emption,  except  "lands  included  in  any  reservation, 
by  any  treaty,  law,  or' proclamation  of  the  president,  for  any  purpose;" 
and  section  2289,  Rev.  St.,  provides  that  lands  subject  to  homestead 
entries  are  such  "unappropriated  public  lands"  as  may  be  subject  to  pre- 
emption. In  the  case  of  Wilcox  v.  Jackson^  13  Pet.  498,  the  court  say 
that  "lands  which  may  have  been  appropriated' for  any  purpose  whatso- 
ever are  exempt  from  liability  to  the  right  of  pre-emption,"  and  that 
"all  lands  are  exempt  from  pre-emption  which  are  reserved  from  sale, 
pursuant  to  law,  for  any  purpose."  When  lands  reserved  to  the  United 
States  for  any  public  purpose  are  again  put  in  the  market  so  as  to  be- 
come subject  to  entry  at  private  sale,  they  lose  their  character  as  reserved 
lands,  and  become  subject  to  pre-emption.  Clements  v.  Warner,  24  How. 
394.  In  the  case  of  ClemenU  v.  Warner,  supray  the  court  say  that,  when- 
ever lands  "become  subject  to  entry  at  private  sale,  they  lose  their  char- 
acter as  reserved  lands,  and  will  then  be  subject  to  the  privileges  of  pre- 
emption in  favor  of  settlers."  In  Newhallv,  Sanger,  92  U.  S.  761,  the 
court  say  that  "the  words  'public  lands'  are  habitually  used  in  our  legis- 
lation to  describe  such  as  are  subject  to  sale  or  other  disposal  under  gen- 
eral laws.  *  *  *  To  them  alone  could  the  order  withdrawing  lands 
from  pre-emption,  private  entry,  and  sale  apply."  The  court  in  this 
case,  as  in  all  the  other  cases  cited  on  the  subject,  clearly  draw  a  distinc- 
tion between  lands  reserved  and  lands  to  which  a  pre-emption  or  home- 
stead claim  may  attach.  See,  also,  Aurrecoechea  v.  Bangs,  114  U.  S.  381, 
5  Sup.  Ct.  Rep.  892.  There  is  no  doubt  that  the  government  can  dis- 
pose of  the  public  land  by  grant  for  public  purposes,  or  reserve  it  from 
sale  for  such  purposes;  and,  from  the  time  this  is  done,  such  land  is  not 
subject  to  pre-emption  entry.  U.  S.  y.  Focter,  18  Fed.  Rep.  372;  (/.  S. 
V.  Brandestein,  32  Fed.  Rep.  738;  Atherton  v.  Fowler,  96  U.  S.  513;  RaU- 
road  Co.  v.  WliUney,  supra.  It  is  severed  from  the  mass  of  public  lands 
to  which  alone  a  pre-emption  or  homestead  claim  could  attach,  or  on 
which  such  entry  could  be  made.  From  the  authorities  referred  to,  and 
under  sections  2257-2289,  Rev,  St.,  it  seems  very  clear  to  me  that  lands 
subject  to  homestead,  pre-emption,  and  cash  entries  cannot  be  said  to 
be  lands  reserved  for  any  purpose.     Such  lands  comprise  the  general 
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public  domain, — ^unappropriated  lands, — lands  not  held  back  or  reserved 
for  any  special  governmental  or  public  purpose.  U.  S.  v.  Paynes  supra; 
Turner  v.  Union,  5  McLean,  344. 

But  the  district  attorney  contends  that  section  5388  should  be  liber- 
ally construed,  that  is  to  say,  so  construed  as  to  cover  the  unlawful  cut- 
ting and  wanton  destruction  of  timber  in  any  manner  on  all  the  lands  of 
the  United  States;  otherwise,  this  public  mischief  could  not  be  prevented. 
The  rule  is  that  the  evident  intention  of  the  legislature  ought  not  to  be 
defeated  by  a  forced  and  overstrict  construction,  but  it  Has  been  long 
and  well  settled  that  penal  statutes  must  be  construed  strictly;  that  the 
courts  will  not  extend  them  beyond  the  obvious  meaning  of  their  words. 
U.  S.  V.  Morris,  14  Pet.  464.  Penal  statutes  cannot  be  extended  beyond 
the  obvious  meaning  of  their  terms  on  any  plea  of  failure  of  justice. 
Sedg.  St.  &  Const.  Law,  279;  Remmingtm  v.  State,  1  Or.  281;  U..S.  v. 
Reese,  5  Dill.  405, 414.  If  there  is  a  fair  doubt  whether  the  act  charged 
in  the  indictment  is  embraced  in  a  criminal  prohibition,  that  doubt  is 
to  be  resolved  in  favor  of  the  accused.  U.  S.  v.  Reese,  supra;  U.  S.  v. 
WkiUier,  5  Dill.  35;  U.  S.  v.  Clayton,  2  Dill.  219;  U.  S.  v.  Shddm,  2 
Wheat.  119;  U.  S.  v.  WiWberger,  5  Wheat.  76.  And  I  think  we  have 
5een  that  the  obvious  meaning  of  the  words  "reserved  for  other  pur- 
poses" in  the  statute,  construed  in  connection  with  the  context,  is  re- 
served for  other  special  public  purposes.  That  this  "was  the  intention 
of  congress,  I  have  no  doubt;  and. it  is  still  clearer,  I  think,  that  land 
subject  to  pre-emption,  homestead,  and  cash  entries  are  the  "public 
lands"  of  the  United  States, — those  not  reserved  for  any  purpose.  But 
section  2461,  Rev.  St.,  was  designed  for  the  protection  and  preservation 
of  these  lands  as  a  part  of  the  public  domain,  and  prescribes  penalties 
for  the  cutting  or  removal  of  timber  on  or  from  the  same.  As  was  said 
by  the  court  in  the  case  of  U.  S,  v.  Schvler,  6  McLean,  28: 

"Section  2461  constitutes  part  of  the  land  law  of  the  United  States,  and 
was  designed  for  the  protection  and  the  preservation  of  •  •  ♦  the  na- 
tional  domain.  «  *  *  The  term  *  other  land  *  in  the  statute  has  reference 
to  its  surveyed  divisions,  and  contemplates  the  lands  known  and  described  in 
the  public  surveys  as  distinct  from  those  reserved  for  naval  purposes. " 

And  in  Leatherbury  v.  U.  S.,  32  Fed.  Rep.  780,  Judge  Pardee  says: 

"The  object  of  the  section  [2461  Rev.  St.,]  was  and  is  to  preserve  the  tim- 
ber on  all  the  public  lands,  where  the  lands  have  not  been  reserved,"  etc. 

And  he  says  that  "trespasses  other  than  the  cutting  or  removing  of  the 
trees  or  timber,  with  the  intent  to  export,  dispose  of,  etc.,  were  not  con- 
templated nor  provided  for."  Hence  the  contention  that,  unless  it  is 
held  that  the  cutting  of  timber  by  boxing  it  for  turpentine  purposes,  and 
the  wanton  destruction  of  timber,  on  all  public  lands,  can  be  prosecuted 
under  section  6388,  Rev.  St. ,  such  public  mischiefs  cannot  be  suppressed , 
and  there  would  be  a  failure  of  justice.  The  answer  is,  it  is  the  busi- 
ness of  the  courts  to  expound,  not  to  make,  the  law;  and,  if  congress  has 
not  thought  proper  to  make  the  cutting  of  timber  by  boxing  it  for  tur- 
pentine purposes,  and  the  wanton  destruction  of  timber  on  all  lands  of 
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the  United  States,  indictable,  I  have  no  discretion,  but  am  bound  to  de- 
clare the  law  as  I  understand  it,  let  the  consequences  be  what  they  may. 
In  my  opinion,  the  demurrers  to  the  information  are  well  taken,  and 
they  are  sustained. 


Emmons  v.  United  States. 

{Circuit  Court,  D.  Oregon.    April  18, 1890.) 

1.  Public  Laitos— Void  Entries— Action  to  Recoyer  Price. 

Actions  are  maintainable  In  thd  national  courts,  against  the  government  of  the 
United  States,  to  recover  the  purchase  price  paid  upon  void  entries  of  public  land, 
under  the  provisions  of  the  act  of  congress  of  March  8,  1887,  authorizing  suita 
against  the  United  States. 

2.  Same— Actions  bt  Assignees. 

Such  actions  cannot  be  maintained  by  assignees  of  the  parties  who  made  the 
void  entries ;  assignments  of  all  claims  against  the  government  being  declared  void 
by  section  8477,  Rev.  St.,  unless  made  with  prescribed  formalities,  after  issuance 
of  warrants  to  pay  the  claims. 
8.  Same— Pleading. 

A  petition  to  recover  the  purchase  money  paid  to  the  United  States  for  land,, 
which  shows  an  allowance  of  the  proposed  entry  by  the  register  and  receiver  of  the 

?iroper  district  land-office,,  and  the  issuance  of  a  certificate  to  the  entry  man,  and 
ails  to  allege  a  surrender  of  such  certificate,  or  to  account  therefor,  or  to  allege  a 
relinquishment  of  all  claims  to  the  land  under  sucn  entry,  is  insufficient 
{Syllabus  hy  tfia  Court.) 

At  Law. 

Zera  Snow^  for  plaintiff. 

U.  S.  Dist,  AUy.  May,  for  the  United  States. 

Hanford,  J.  This  cause  has  been  argued  and  submitted  upon  a  de- 
murrer to  the  petition,  based  upon  two  grounds,  appearing,  it  is  allied, 
upon  the  face  of  the  petition,  viz.,  insufficiency  of  the  facts  to  justify 
the  action,  and  want  of  jurisdiction  in  the  court  of  the  subject-matter  of 
the  action.  The  allegations  of  the  petition,  in  brief,  are  to  the  effect 
that  three  persons,  each  of  whom  was  entitled  to.  the  benefits  of  the  pro- 
visions of  the  act  of  congress  providing  for  the  sale  of  timber  lands  in  the 
states  of  California,  Nevada,  and  Oregon,  and  in  the  territory  of  Wash- 
ington, approved  June  3,  1878,  in  good  faith,  and  in  due  conformity  to 
the  requirements  of  said  act,  and  the  rules  and  regulations  of  the  depart- 
ment of  the  interior,  made  their  respective  applications  to  purchase  160 
acres  of  timber  land  in  Oregon,  and  made  the  required  payments  there- 
for, including  fees  amounting  to  the  aggregate  sum  in  each  of  the  three 
cases  of  $410;  that  the  said  applications  were  allowed  by  the  register  and 
receiver  of  the  proper  district  land-office,  and  final  certificates  of  pur- 
chase were  issued  by  the  receiver;  that  afterwards  the  commissioner  of 
the  general  land-office,  claiming  that  the  lands  were  not  timber  lands  sub- 
ject to  entry  under  said  act  arbitrarily  canceled  the  several  entries  so  made, 
and  directed  such  cancellation  to  be  entered  in  the  records  of  the  district 
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land-office,  which  directions  have  been  complied  with,  and  ever  since 
the  lands  have  been  listed  as  vacant  public  lands  subject  to  further  entry, 
and  in  consequence  the  said  entry  men  have  not  received,  and  cannot 
receive,  patents  for  the  land;  that  the  government  has  neojlected  and  re- 
fused, and  now  refuses,  to  refund  the  money  paid  for  the  land  by  the 
entry  men;  that  the  said  entry  men,  respectively,  before  the  signing  of 
the  petition,  sold,  assigned,  and  transferred  the  land  sought  to  be  entered, 
and  their  interests  therein,  and  their  several  claims  against  the  govern- 
ment, for  the  money  paid  as  aforesaid  to  the  plaintiff,  who  is  still  the 
holder  and  owner  thereof;  that  the  rights  upon  which  the  action  is  founded 
accrued  within  six  years  from  the  time  of  filing  the  petition,  and  that 
the  same  have  not  been  heretofore  adjudicated  by  any  court,  department, 
or  commission  authorized  by  law  to  hear  and  determine  the  same. 

The  plaintiff  seeks  in  this  single  action  to  recover  the  full  amount  of 
purchase  money  and  fees  paid  by  the  three  entry  men;  the  particular 
facts  of  each  of  the  three  assigned  claims  being  separately  set  forth  in  the 
petition.  The  plaintiff  assumes  that  the  right  to  maintain  this  action  in 
this  court  is  given  by  the  act  of  congress  of  March  3, 1887,  entitled  "An 
act  to  provide  for  the  bringing  of  suits  against  the  government  of  the 
United  States."  Section  1  of  this  act  enumerates  the  several  kinds  of 
claims  against  the  government  made  cognizable  in  the  courts,  as  follows: 

** First,  All  clHlras  founded  upon  the  constitutiou  of  the  United  States  or 
any  law  of  congress,  except  for  pensions,  or  upon  any  regulation  of  an  exec- 
utive department,  or  upon  any  contiact,  expressed  or  implied,  with  the  gov- 
ernment of  the  United  States,  or  for  damages,  liquidated  or  unliquidated,  in 
ciises  not  sounding  in  tort,  in  respect  of  which  claims  the  party  would  lie. en- 
titled to  redress  against  the  United  States  either  in  a  court  of  law,  equity,  or 
admiralty,  if  the  United  States  were  suable:  provided,  however,  that  noth- 
ing in  this  section  shall  be  construed  as  giving  to  either  of  the  courts  herein 
mentioned  jurisdiction  to  hear  and  determine  claims  growing  out  of  the  late 
civil  war,  and  commonly  known  as  *  war  claims,'  or  to  hear  and  determine 
other  claims  which  have  heretofore  been  rejected  or  reported  on  adversely  by 
any  court,  department,  or  commission  authorized  to  hear  and  determine  the 
same.  Second.  All  set-offs,  counter-claims,  claims  for  damages,  whether  liq- 
uidated or  unliquidated,  or  other  demands  whatsoever  on  the  part  of  the  gov- 
c^nment  of  the  United  States,  against  any  claimant  against  the  government 
in  said  court:  provided,  that  no  suit  against  the  government  of  the  United 
Stiites  shall  be  allowed  under  this  act  unless  the  same  shall  have  been  brought 
within  six  years  after  the  right  accrued  for  which  the  claim  is  made." 

By  the  second  section  of  the  act,  jurisdiction  concurrent  with  the  court 
■of  claims  of  suits  founded  upon  the  above  enumerated  matters  is  given 
to  the  district  courts  where  the  amountr  of  the  claim  does  not  exceed 
$1,000,  and  to  the  circuit  courts  where  the  amount  exceeds  $1,000 
and  does  not  exceed  $10,000.  In  the  argument  in  support  of  the 
demurrer,  counsel  for  the  government  contends  that  this  act,  author- 
izing the  prosecution  of  certain  classes  of  suits  against  the  government 
in  the  national  courts,  must  be  so  construed  as  to  not  include  a  suit 
or  action  upon  a  claim  for  repayment  of  the  price  of  land  erroneously 
sold  or  entered,  and  in  support  of  this  contention  cites  that  part  of  the 
opinion  of  the  supreme  court  of  the  United  States  in  the  case  of  U. 
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S.  V.  Jones,  131  U.  S.  1,  9  Sup.  Ct.  Rep.  669,  in  which  the  idea  is  sug- 
gested that  the  management  and  disposal  of  the  public  domain  has  al- 
ways been  regarded  as  more  appropriately  belonging  to  the  political  de- 
partment of  the  government  than  to  the  courts,  and  more  a  matter  of 
administration  than  judicature.  To  this  contention,  I  cannot  yield. 
The  positive  provisions  of  the  statute,  expressed  in  language  free  from 
all  ambiguity,  authorize  suits  to  be  brought  and  prosecuted  against  the 
government,  in  its  own  courts,  in  all  cases  founded  upon  claims  for  the 
mere  payment  of  money  other  than  those  particular  classes  of  claims 
which  are  by  the  act  specifically  excepted,  in  which  excepted  classes  the 
claims  set*  forth  in  the  petition  in  this  case  are  not  included.  In  the 
case  of  U.  S,  v.  Jones  the  supreme  court  decided  that  the  statute  author- 
izes suits  against  the  government  only  when  founded  upon  mere  money 
demands,  and  no  other  point  was  decided.  The  reasons  given  for  the 
decision  do  not  support  any  such  rule  of  construction  as  would,  in  ef- 
fect, so  limit  the  statute  as  to  add  other  classes  of  mere  money  demands 
to  those  which  the  statute  itself,  in  terms,  excepts  from  its  provisions. 
In  a  case  where  an  application  to  purchase  part  of  the  public  domain 
has  been  disallowed  after  payment  of  the  fixed  price  therefor  by  the  ap- 
plicant, a  demand  for  repayment  of  the  money,  if  not  a  matter  of  abso- 
lute right,  free  from  all  question,  can  only  involve  questions  proper  for 
judicial  determination,  and  which  cannot  be  regarded  as  being  in  any 
sense  political. 

It  is  further  urged  that  section  2362  of  the  Revised  Statutes  of  tho 
United  States,  and  the  act  of  June  16,  1880,  providing  for  the  repay- 
ment, of  certain  fees,  purchase  money,  and  commissions  paid  on  void  en- 
tries of  public  lands,  provide  an  adequate  remedy  for  all  cases  of  this 
character,  and  the  exclusive  remedy,  I  agree  that  the  statute  referred 
to  provides  a  method  of  procedure  to  obtain  repayment  of  the  purchase 
money  in  cases  like  the  one  at  bar,  and,  in  my  opinion,  the  conditions 
therein  prescribed  upon  which  repayment  can  be  made  are  just  and  rea- 
sonable, and  must  neoessarily  be  complied  with  before  any  repayment 
can  be  lawfully  made  or  adjudged.  But  I  do  not  agree  that  tiie  reme- 
dial provisions  of  the  act  of  1887  can  rightfully  be  so  abridged  by  con* 
struction  as  to  preclude  the  courts  from  taking  cognizance  of  any  case 
merely  because,  by  another  law,  an  officer  of  the  executive  branch  of 
the  government  is  authorized,  though  not  compellable,  to  satisfy  the 
claim  by  directing  payment  thereof.  To  so  hold  would  practically  nul- 
lify the  statute  in  its  entire  scope. 

This  act  contains  certain  exceptions  of  cases  which,  because  thus  ex- 
cepted, cannot  be  litigated  in  the  courts;  but  no  case  is  thus  excepted 
because  authority  is  given  by  some  other  law  to  the  executive  branch  of 
the  government  to  adjust  and  satisfy  the  claim.  I  do  not  understand 
the  proviso  attached  to  the  first  subdivision  of  the  first  section  of  the  act 
to  bar  an  action  upon  a  claim  by  reason  of  a  decision  of  a  department 
authorized  to  pass  upon  it  adverse  to  the  claim,  unless  such  adverse  de- 
cision was  rendered  prior  to  the  date  of  the  act,  although,  in  the  argu- 
ment, counsel  on  both  sides  seemed  to  assume  that  it  does,  and  tlie  pe- 
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tition  was  evidently  drawn  with  that  idea  in  mind.  The  word  "hereto- 
fore," as  it  is  used  in  this  proviso,  can  have  no  other  office  than  to  limit 
the  application  of  the  exception  to  cases  which  had  been  determined  and 
dosed  in  accordance  with  the  provisions  of  existing  laws  prior  to  the  en- 
actment of  this  law. 

The  next  proposition  advanced  in  support  of  the  demurrer  is  that  th& 
act  of  1887  does  not  authorize  suits  to  be  brought  against  the  govern- 
ment by  the  assignee  of  a  claim,  and  that  the  privilege  of  suing  the  gov- 
ernment is  personal  to  the  original  party  to  a  claim,  and  not  assignable. 
I  recognize  that  there  is  considerable  force  in  the  argument  on  this  point;. 
bat  I  should  hesitate  to  sustain  the  demurrer,  or  hold  that  an  assignee 
of  a  claim  cannot  sue  the  government,  on  these  grounds  alone.  How- 
ever, section  3477  of  the  Revised  Statutes  makes  all  transfers  and  assign- 
ments of  any  claim  upon  the  United  States,  whether  absolute  or  condi- 
tional, whatever  may  be  the  consideration  therefor,  and  all  powers  of 
attorney,  orders,  or  other  authority  for  receiving  payment,  absolutely 
null  and  void  unless  executed,  with  certain  prescribed  formalities,  after 
the  allowance  of  the  claim  and  the  issuance  of  a  warrant  for  the  pay- 
ment thereof.  By  this  statute  the  assignments  alleged  in  the  petition 
of  the  several  claims  sued  on  are  made  void,  and  therefore  the  plaintiff 
cannot  maintain  this  action.  If  he  can  collect  the  money  claimed  at 
all,  it  can  only  be  by  an  application  to  the  secretary  of  the  interior, 
made  in  conformity  to  the  requirements  of  the  statute  of  1880,  or  sec- 
tion 2362  of  the  Revised  Statutes,  which  authorizes  paymente  to  as- 
signees. These  statutes,  being  special,  providing  for  relief  in  particular 
cases,  to  be  obtained  in  a  prescribed  manner  and  upon  specified  condi- 
tions, can  be  invoked  only  for  the  benefit  of  him  who  observes  and  con- 
forms to  their  requirements. 

If  the  plaintiff  could  maintain  the  action,  I  should  still  feel  bound  to^ 
sustain  the  demurrer  for  the  reason  that  the  petition  does  not  show  that 
the  receiver's  certificates  issued  as  therein  alleged  have  been  surrendered 
or  accounted  for,  nor  that  there  has  been  any  relinquishment  of  claims 
to  the  land  by  the  original  entry  men  or  the  plaintiff.  There  can  be  no 
valid  daim  for  return  of  the  purchase  money  while  yet  the  land  itself 
is  claimed,  especially  as  in  this  case  it  is  not  shown  that  the  entries  wero 
invalid.  The  petition  alleges  that  the  commissioner  of  the  general  land- 
office,  in  making  the  orders  canceling  the  entries,  did  so  claiming  that 
the  lands  were  not  timber  lands  subject  to  entry  as  such  under  the  act 
of  congress  authorizing  tlie  sale  of  such  lands.  This  is  ambiguous.  It 
is  not  an  assertion  that  the  commissioner  ever  claimed  or  decided,  as  a 
matter  of  fact,  that  the  lands  are  not  timber  lands,  unfit  for  cultivation, 
and  chiefly  valuable  for  the  timber  thereon.  If,  in  fact,  the  commis- 
sioner did  find  all  the  facts  to  be  favorable  to  the  entry  men,  and  only 
disallowed  their  entries  in  consequence  of  an  error  in  a  matter  of  law, 
such  ruling  would  not  be  inconsistent  with  what  is  alleged  in  the  peti- 
tion; and  yet,  in  such  a  case,  the  plaintiffs'  vendors  would  not  neces- 
sarily lose  their  lands,  for,  upon  the  issuance  of  patents  to  the  lands  to- 
other parties,  the  lawful  claimants,  by  appealing  to  a  court  of  equity, 
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could  have  the  errors  coirected,  and  acquire  perfect  titles,  by  compelling 
conveyances  from  the  patentees.  It  is,  therefore,  necessary  that  all 
claim  and  controversy  under  the  entries  should  be  finally  terminated, 
and  that  the  fact  of  such  termination  be  evidenced  by  matter  of  record, 
or  acknowledged  by  the  'party  by  a  surrender  of  the  certificate  of  pur- 
chase and  a  relinquishment  of  the  land,  before  a  party  can  place  him- 
self in  a  position  to  maintain  an  action  for  the  purchase  money.  The 
petition  may  be  cured  of  its  imperfection  in  this  regard  by  an  amend- 
ment, if  the  facts  are  such  as  to  warrant  it;  and  this  is  my  reason  for 
calling  attention  to  a  defect  not  referred  to  in  the  argument.  An  order 
sustaining  the  demurrer  will  be  entered;  and,  unless  leave  to  amend  the 
petition  shall  be  asked,  a  judgment  will  be  given  for  the  defendant. 


Sawyer  et  al.  v.  Equitable  Accident  Ins.  Co.  op  Cincinnati. 

{Circuit  Coui%  E.  jD.  WUconHru    March  25, 1890.) 

LiFB  Insurance— Application— Axswer  by  Agent, 

Insured  was  not  asked  as  to  his  income,  hut  after  he  had  signed  his  appUcation, 
the  statements  in  which  were  warranted,  the  agent,  without  his  knowledge,  insert- 
ed a  statement  that  it  was  not  less  than  $100  a  week.  This  statement  was  in  a  dif- 
ferent handwriting  from  the  rest  of  the  application,  and  the  policy  was  issued  by 
the  home  office.  Held,  that  the  company  was  liable,  though  insured  was  practicaUy 
insolvent,  and  his  income  was  much  less  than  $100. 

At  Law.     On  motions  for  judgment  on  verdict  and  for  new  trial. 

Action  by  Edgar  P.  Saw^'er  and  John  N.  Kiel,  executors  of  the  will  of 
Julius  H.  Kiel,  against  the  Equitable  Accident  Insurance  Company  of 
Cincinnati,  upon  a  policy  of  insurance. 

Weiahrody  Thonipaon  (S:  Harshaw,  for  plaintiffs. 

Gai'y  &  Forward^  for  defendant. 

Jenkins,  J.  The  action  is  upon  an  accident  policy  of  insurance  is- 
sued by  the  defendant  upon  the  life  of  Julius  H.  Kiel,  the  plaintiffs' 
testator,  for  the  sum  of  $10,000.  One  of  the  defenses  to  the  action,  and 
the  only  one  necessary  to  consider  at  this  time,  is  that,  in  the  applica- 
tion upon  which  the  policy  was  based,  the  assured  stated  as  a  fact  which 
he  warranted  to  be  true,  but  which  was  in  fact  false,  that  his  weekly  in- 
come was  not  less  than  $100.  At  the  trial  the  jury  returned  a  general 
verdict  for  the  plaintiffs,  and,  in  answer  to  two  special  questions  sub- 
mitted, found  that  at  the  time  of  the  application,  and  for  a  year  prior 
thereto,  the  weekly  income  of  Julius  H.  Kiel  did  not  exceed  $50;  but 
that  the  statement  in  the  application  respecting  his  weekly  income  was 
not  contained  in  the  application  when  signed,  nor  inserted  therein  at 
any  time  with  the  knowledge  or  consent  of  the  assured.  Upon  this  ver- 
dict, both  parties  now  move  the  court  for  judgment;  the  defendant  coup- 
ling therewith  a  motion  for  a  new  trial. 
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The  faets  established  by  the  verdict,  so  far  as  they  are  essential  to  the 
proper  determination  of  the  question  involved,  may  be  thus  summarized: 
The  assured,  a  resident  of  Oshkosh,  on  the  18th  of  April,  1888,  at  Mil- 
waukee, applied  to  W.  H.  Craft,  the  Wisconsin  state  agent  of  the  defend- 
ant, for  accident  insurance  to  the  amount  of  $10,000.  He  was  a  stranger 
to  Craft,  who  required  references.  He  informed  Craft  that  he  was  presi- 
dent and  treasurer  of  the  Ingalls,  White  Rapids  <fe  Northern  Railroad,  a 
logging  railroad  in  the  northern  woods,  and  referred  Craft  to  the  office 
of  the  Wisconsin  Central  Railroad.  Craft  said  to  him  that  the  agency 
could  not  write  a  policy  in  excess  of  $5,000,  but  he  would  take  his  ap- 
plication, and,  if  the  references  proved  satisfactory,  would  forward  the 
application  to  the  company  with  a  recommendation  that  the  policy  is- 
sue. Thereupon  Craft's  son,  in  his  presence  and  in  the  presence  of  the 
assured,  propounded  the  questions  and  wrote  the  answers  in  the  blank 
application ,  so  far  as  the  blanks  were  filled  at  the  time.  The  application 
was  then  signed  by  Kiel,  who  left  with  Craft  his  check  for  $50,  the  re- 
quired premium,  with  the  understanding  that  the  policy  when  issued 
should  be  forwarded  to  him  at  Oshkosh,  or,  if  the  application  should  be 
rejected,  the  check  was  to  be  returned.  At  no  time  was  Kiel  interro- 
gated as  to  his  income,  nor  did  he  make  any  statement  respecting  it. 
Craft,  upon  inquiry,  satisfied  himself  respecting  the  desirability  of  the 
risk,  and,  in  the  absence  of  Kiel,  and  without  his  knowledge  or  consent, 
upon  the  margin  of  the  application,  added  to  the  occupation  stated  by 
Kiel  the  word  "capitalist,"  and  in  the  space  in  the  prescribed  blank, 
which  had  not  been  filled,  erased  the  printed  word  "  wages,"  and  inserted 
in  writing  "income  not  less  than  $100.00,"  so  that  the  statement  would 
read,  "my  weekly  income  not  less  than  $100.00,"  and  thereupon  for- 
warded the  application  to  the  defendant  with  a  letter  strongly  recom- 
mending the  acceptance  of  the  risk.  The  policy  was  issued  and  sent  to 
Craft,  who  in  turn  forwarded  it  to  Mr.  Kiel  by  mail,  and  used  the  check 
left  with  him  for  the  premium.  The  application  was  a  printed  blank 
furnished  by  the  defendant  company  to  its  agents,  and  contained  the 
usual  warranty  that  the  statement  of  facts  therein  contained,  and  upon 
which  the  policy  was  to  be  based,  was  true.  The  company  was  not 
informed  of  the  action  of  Craft  in  respect  to  his  alteration  of  the  signed 
application  until  the  last  trial  of  the  action,  when  it  timely  tendered 
and  paid  into  court,  to  the  use  of  the  plaintiffs,  the  amount  of  pre- 
mium, with  accrued  interest  to  the  date  of  such  tender  and  payment. 
The  alterations  were  manifestly  in  the  handwriting  of  Craft,  the  agent, 
with  which  the  company  must  be  assumed  to  have  been  familiar,  and 
exhibit  a  marked  contrast  to  the  handwriting  of  the  son  who  filled  the 
blank,  with  the  exceptions  stated.  The  printed  instructions  to  agents 
required  them,  in  case  of  application  for  insurance  in  excess  of  $5,000, 
to  apply  to  the  home  office,  giving  full  answers  to  each  question  in  the 
application,  and  stating  the  salary  or  weekly  wages  of  applicant.  Mr. 
Craft,  at  the  trial,  insisted  that,  in  insuring  professional  men,  merchants, 
and  those  having  no  fixed  income,  it  was  the  custom  to  ignore  that  quea- 


Digitized  by 


Google 


32  FEDERAL  REPOBTER,  vol.  42. 

tion,  or  to  insert  such  an  amount  as  the  agent  thought  reasonable;  hut  he 
could  not  say  that  any  of  the  general  officers  of  the  company  had  ever 
so  instructed  him.  The  rule  of  the  company  at  that  time  was  that  week- 
ly indemnity  from  all  sources  should  not  exceed  weekly  wages,  and  the 
amount  of  death  benefit,  when  coupled  with  weekly  benefit,  was  adjust- 
■ed  upon  the  basis  of  weekly  indemnity.  Mr.  Kiel  had  during  the  fall 
previous  invested  in  a  logging  railroad  and  logging  business  that  was 
largely  incumbered.  The  incorporation  owning  it  at  the  time  of  this 
application  was  insolvent,  and  on  the  verge  of  bankruptcy,  to  the  knowl- 
edge of  Mr.  Kid.  Within  a  few  weeks  thereafter  the  railroad  and  busi- 
ness passed  into  the  hands  of  a  receiver.  Mr.  Kiel  had  some  consider- 
able real  estate,  yielding  income,  but  was  indebted  to  an  amount  in  ex- 
cess of  all  his  property,  and  was  at  the  time  of  this  application,  to  his 
knowledge,  practically  insolvent,  although  still  in  receipt  of  rentals.  His 
death  occurred  soon  after,  as  found  by  the  jury,  from  accidental  drown- 
ing. The  policy  of  insurance  professes  to  be  issued  in  consideration  of 
the  representations,  agreements,  and  warranties  made  in  the  application, 
and  contains  an  agreement  by  the  assured  that  such  declarations  are 
warranted  to  be  true  in  all  respects;  and  said  application  is  referred  to 
and  made  part  of  the  contract,  although  no  copy  of  the  application  ac- 
companies the  policy.  It  is  also  conditioned  in  the  policy  that,  if  any 
statements  in  the  application  are  false,  the  policy  shall  be  void. 

The  question  presented  is  whether  the  company  is  bound  when  its 
agent  wronglully  changes  the  application  after  it  is  signed,  and  before 
its  transmission  to  his  principal;  the  insured  being  guiltless  of  participa- 
tion in  the  wrong.  It  was  held  in  Insurance  Go.  v.  WHJcinsoriy  13  Wall. 
222,  that  insurance  companies  acting  through  agents  at  a  distance  from 
the  home  office  were  bound  by  their  acts  within  the  general  scope  of  the 
business  intrusted  to  them,  and  that  parties  dealing  with  them  are  not 
bound  by  any  limitation  of  authority  not  brought  to  their  knowledge ; 
that,  when  such  agents  prepare  the  application,  and  insert  therein  an 
untrue  statement  not  given  by  the  applicant,  the  company  is  bound, 
although  the  application  be  signed  by  the  assured.  The  decision  of  that 
<inse  was  affirmed  in  Insurance  Co.  v.  MahonCy  21  Wall.  152,  where  it  was 
ruled  that  the  proposals  and  answers  prepared  by  the  company's  agent 
must  be  regarded  as  the  act  of  the  company,  which  they  cannot  be  per- 
mitted to  set  up  as  a  warranty  by  the  assured  when  truthful  answers 
were  given  to,  but  other  and  untruthful  answers  were  substituted  by,  the 
agent.  The  court  further  held  that  it  was  of  no  consequence  that  the 
answers  as  written  by  the  agent  were  read  to  and  signed  by  the  appli- 
cant; that,  having  answered  truly,  the  applicant  had  the  right  to  assume 
that  the  answers  he  did  make  were  accepted  as  meaning,  for  the  purpose 
of  obtaining  a  policy,  what  the  agent  stated  them  in  writing  to  be.  These 
oases  were  followed  and  approved  in  Inmrance  Co.  v.  Baker,  94  U.  S.  610. 
There  the  agent  of  the  company  undertook  to  construe  and  interpret  the 
answers  of  the  applicant,  and  inserted  in  the  application  his  construction 
and  interpretation  of  the  answers,  but  not  the  answers  themselves.     It 
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.was  held  that  the  statement,  although  signed  hy  the  applicant,  whs  one 
prepared  hy  the  company,  for  which  it  was  responsible,  and  could  not 
be  asserted  to  defeat  the  policy. 

The  counsd  for  the  defendant  strenuously  contests  the  correctness  of 
the  rule  thus  laid  down.  They  claim  it  to  be  in  antagonism  to  settled 
principles  of  law:  that  the  signer  is  conclusively  presumed  to  know  the 
contents  of  the  instrument  signed,  and  that,  by  signing  it,  he  adopts 
every  erroneous  statement  therein,  and  warrants  its  correctness.  They 
'further  insist  that  the  signer  of  an  erroneous  statement  going  to  the  basis 
of  a  contract  of  insurance  has  by  that  act  fraudulently  o!r  n^ligently 
colluded  with  the  agent,  and  become  the  active  participant  in  an  imposi- 
tion upon  the  company,  to  its  injury;  and  that  to  allow  him  thus  to 
escape  his  warranty  is  to  permit  him  to  take  advantage  of  his  own  wrong. 
They  further  insist  tliat'the  cases  cited  are  substantially  overruled  by 
the  case  of  Insurance  Co.  v.  Fletcher,  117  U.  S.  619,  6  Sup.  a.  Rep.  837, 
and  that  the  latter  case  presents  the  only  logical  principle  by  which  such 
cases  should  be  ruled,  and  is  authoritative  here  to  effectuate  the  defense 
and  avoid  the  policy.  Since  some  of  the  language  of  Mr.  Justice  Field 
in  the  latter  case  is  said  to  antagonize  the  reasoning  upon  which  the  pre- 
vious cases  are  based,  the  facts  of  the  latter  case  should  be  carefully 
looked  to,  to  ascertain  the  precise  situation  to  which  the  argument  is  ad- 
dressed. The  printed  application  contained  the  usual  warranty  with  re- 
spect to  the  answers,  and  the  further  agreement — wanting  in  the  previous 
cases — that,  "as  only  the  oflBcers  at  the  home  ofBce  had  authority  to  de- 
termine whether  or  not  a  policy  should  issue  on  any  application,  and  as 
they  relied  only  on  the  written  statements  and  representations  referred  to, 
no  statements  or  representations  made  or  information  given  to  the  persons 
soliciting  or  taking  the  application  for  the  policy  should  be  binding  on 
the  company,  or  in  any  manner  affect  its  rights,  unless  they  were  reduced 
to  writing,  and  presented  at  the  home  office  in  the  application."  To  the 
poUcy  was  attached  a  copy  of  the  application,  with  notice  to  the  assured 
that,  if  corrections  were  desired  respecting  any  unintentional  errors  or 
omissions  in  the  application,  when  satisfactory  to  the  company,  a  certifi- 
cate to  that  effect  would  be  issued  by  the  proper  officers.  The  agent 
falsely  stated  in  the  application  the  answers  of  the  applicant  signing  the 
application,  there  being  no  evidence,  as  the  court  ^states,  that  the  appli- 
cation was  not  read  by  him  before  he  signed  it,  or  that  there  was  any 
imposition  practiced  upon  him,  or  that,  after  receiving  the  policy,  which 
he  retained  until  death, < — ^a  period  of  over  two  years, — he  applied  to  cor- 
rect his  answers,  which,  as  written  down,  were  conceded  to  be  false.  The 
opinion  distinguishes  this  case  from  that  of  Insurance  Co.  v.  WilJcinson, 
and  kindred  cases,  upon  the  ground  that  in  those  cases  no  limitation  up- 
on the  power  of  the  agent  was  brought  to  the  notice  of  the  assured,  and 
asserts  that  "in  such  cases  it  may  well  be  held  that  the  description  of 
the  risk,  although  nominally  proceeding  from  the  assured,  should  be 
regarded  as  the  act  of  the  company,"  while  in  the  case  then  under  consid- 
eration the  power  of  the  agent  was  expressly  limited,  and  notice  thereof 
embodied  in  the  application  which  the  assured  signed,  and  which  he 
v.42F.no.l — 3 
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mnst  be  presumed  to  have  read.  So  that  the  false  statement  in  the  ap-^ 
plication  was  in  law  the  adopted  act  of  the  assured,  who  thereby  became, 
through  his  own  negligence,  an  instrument  and  participant  in  the  fraud 
of  the  ageut,  barring  the  right  to  assert  the  validity  of  a  policy  thus  pro- 
cured. The  decision  proceeds  upon  the  further  ground  that  the  retention 
of  the  policy  with  a  copy  of  the  application  attached  was  a  ratification 
and  approval  of  the  false  statements  in  the  application,  and  of  the  fraud 
perpetrated,  equally  barring  any  right  of  recovery.  I  find  no  conflict  or 
want  of  harmony  in  these  decisions,  the  peculiar  facts  of  each  being  con- ' 
sidered.  In  the  Mahone  and  Baker  Cases  the  assured  made  truthful  state- 
ments to  an  agent  clothed  with  apparent  authority  to  deal  with  the  sub- 
ject, and  without  notice  of  any  limitation  of  authority.  The  answer 
written  by  the  agent,  and  signed  by  the  applicant,  was  the  interpretation 
and  l^al  effect  given  by  the  agent  to  the  truthful  answers  of  the  appli- 
cant. In  such  case  it  may  well  be  said  that  the  agent,  being  possessed 
of  the  facts,  might  determine  for  his  principal  what  interpretation  should 
be  given  to  ascertained  facts  as  affecting  the  subject  inquired  of.  Insur- 
ance Co.  V.  Chamberlain,  132  U.  S.  304,  312,  10  Sup.  Ct.  Rep.  87.  In 
the  Wilkinson  Case  the  erroneous  information  came  from  a  third  party  to 
the  agent,  touching  a  fact  of  which  the  applicant  was  ignorant,  and  which 
was  accepted  b}'  the  agent  as  satisfactory.  With  no  notice  of  limitation 
of  the  authority  of  the  agent  to  deal  with  the  matter  for  his  principal, 
the  assured  could  rightfully  assume  from  such  act  that  the  company  was 
content  with  the  information  obtained.  In  such  case  the  answer  was  the 
act  of  the  company  by  its  agent,  and  not  that  of  the  assured.  In  the 
Fletcher  Case,  on  the  contrary,  there  was  express  limitation  of  author- 
ity of  the  agent.  The  assured  signed  the  application  with  knowledge, 
or  means  of  knowledge,  of  such  limitation.  If  he  failed  to  read  the 
paper  signed,  that  was  his  own  negligence,  operative  to  work  a  fraud 
upon  the  company.  He  was  prevented  by  no  fraud  or  deceit  of  the  agent 
from  knowing  the  limitation  of  authority,  or  the  statements  to  the  com- 
pany which  he  verified  by  his  signature.  He  was  therefore  held  to  have 
adopted  the  acts  of  the  agent  in  excess  of  authority  as  his  own,  and 
thereby  to  have  become  a  participant  in  the  fraud  perpetrated  upon  the 
principal.  The  distinction  between  the  cases  is  clearly  stated  by  Mr. 
Justice  Field,  and  rests  upon  notice  to  the  assured  of  the  limitation  up- 
on the  power  of  the  agent.  I  have  been  thus  careful  to  verify  the  facts 
and  grounds  of  decision  in  Insurance  Co.  v.  Fletcher^  as  counsel  have  in- 
sisted that  the  first  paragraph  in  Mr.  Justice  Fibld!s  opinion  is  in  direct 
antagonism  to,  and  practically  overrules,  the  previous  decisions  of  the 
court,  notwithstanding  the  distinction  between  the  cases  stated  in  the 
i)pinion.  I  do  not  so  read  the  meaning  of  the  paragraph.  Standing 
wlone,  the  language  is,  undoubtedly,  quite  comprehensive;  but  it  would 
be  manifestly  unfair  to  construe  it  without  reference  to  the  facts  of  the 
case  to  which  it  was  addressed .  So  interpreted,  it  is  to  the  effect  only  that, 
when  assurer  and  assured  have  both  been  deceived  by  the  fraudulent  act 
of  the  agent,  and  the  assured,  from  neglect  to  read  the  application,  when 
reading  would  have  disclosed  both  the  fraud  and  the  limitation  of  author- 
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ity  of  the  agent,  was  placed  in  the  position  of  making  false  representations 
inducing  a  contract  not  otherwise  obtainable,  justice  would  require  that 
the  contract  be  canceled,  and  the  premiums  returned.  So  construed, 
there  is  no  lack  of  harmony  in  the  line  of  decisions  referred  to.  It  can- 
not be  presumed  that  the  court  designed  to  overrulq  the  doctrine  of  prior 
cases  which  they  were  careful  to  distinguish  from  the  case  then  before  it. 
Coming  now  to  the  case  in  hand,  it  is  clear  that  the  defense  of  breach 
of  warranty  on  the  ground  of  false  statement  of  income  must  fail,  for 
the  plain  reason  that  the  assured  executed  no  such  warranty.  The  paper 
signed  was  a  blank  as  to  that  subject.  The  filling  of  that  blank  was  sub- 
sequent to  the  signing,  and  was  the  act  of  the  agent  of  the  company, 
and  without  autliority  of  the  assured.  He  cannot  be  bound  upon  a 
warranty  of  which  he  was  ignorant.  Nor  does  the  case  fall  within 
the  rule  applicable  to  negotiable  and  other  instruments  executed  in 
blank,  and  intrusted  to  the  custody  of  another  for  use  for  the  benefit 
of  the  signer  or  others,  that,  as  between  such  party  and  innocent 
third  parties,  the  person  to  whom  the  document  is  intrusted  is  deemed 
the  agent  of  the  party  to  fill  the  blanks  necessary  to  perfect  the  instru- 
ment; and  this  for  two  sufficient  reasons:  The  application  was  written 
by  the  agent,  who  was  apparently  clothed  with  authority  to  do  all  acts 
needful  in  the  premises.  He  propounded  the  questions  which  he  deemed 
proper,  and  received  and  noted  the  answers  thereto.  He  miade  no  in- 
quiries touching  the  income  of  the  assured,  nor  was  any  statement  de- 
manded upon  the  subject.  In  all  this  he  acted  for  the  company,  and 
was  pro  kac  vice  the  corporation.  His  silence  as  to  the  question  was 
equivalent  to  an  assertion  to  the  assured  that  the  question  was  not  ma- 
terial, and  was  waived.  Under  such  circumstances,  the  signing  of  the 
application  with  the  blank  unfilled  cannot  be  claimed  as  an  authority  to 
the  agent  to  till  the  blank.  The  rule  applies  to  instruments  intrusted  to 
one  who  represents  the  signer,  and  thereby  clothed  with  power  to  im- 
pose upon  innocent  third  parties.  But  here  the  instrument  was  deliv- 
ered to  the  agent  of  the  company;  and  delivery  to  him,  as  respects  the 
assured,  was  delivery  to  the  company.  In  such  case  the  assured 
is  not  estopped  to  deny  the  warranty.  The  company  may,  in  fact, 
have  relied  upon  the  statements  filled  in  the  blank  by  its  agent;  but 
that  is  unavailing,  because,  to  work  an  estoppel,  the  misconception 
as  to  the  state  of  facts  must  have  been  induced,  and  the  company  must 
have  been  misled,  by  the  words  or  conduct  of  the  assured.  But  here  the 
imposition  was  the  act  of  its  own  agent,  enabled  by  its  authority,  and 
not  by  the  act  or  conduct  of  the  assured,  to  work  imposition.  His  acts 
with  respect  to  the  preparation  and  receipt  of  the  application  must  be 
deemed  the  acts  of  the  company.  The  principal  should,  therefore,  bear 
the  consequences  of  the  conduct  of  a  negligent  or  fraudulent  agent  inter- 
vening between  the  assurer  and  the  assured,  the  latter  being  guiltless  of 
fraud  or  collusion;  and  this  upon  the  familiar  principle  that,  when  one 
of  two  innocent  persons  must  suffer  by  the  fraud  or  negligence  or  unau- 
thorized act  of  a  third,  he  who  clothed  the  third  with  power  to  deceive 
or  injure  must  suffer  the  loss. 
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Nor  do  I  think  the  position  to  be  tenable  that  here  was  a  failure  of 
contract  because  the  minds  of  the  pjarties  had  not  met,  by  reason  of  the 
alleged  fraud  perpetrated  by  Craft.  There  was  a  meeting  of  minds  upon 
a  contract  of  insurance,  and  a  policy  issued  and  accepted.  The  most 
that  can  be  asserted  is  that  the  minds  of  the  parties  did  not  meet  upon 
one  of  the  inducements  to  the  contract.  That  was,  however,  touching 
a  matter  which  might  be  waived  by  the  company,  and,  as  to  the  assured, 
was  waived  by  the  act  of  its'  agent. 

This  opinion  has  thud  far  proceeded  upon  the  theory  that  the  question 
not  asked  of  nor  answered  by  the  assured,  and  answered  incorrectly  by 
the  agent,  was  material  to  the  risk,  and  relied  upon  by  the  company,  and 
that  the  home  office  was  not  negligent  in  the  premises.  I  have  preferred 
to  so  treat  the  question  for  the  reason  that,  upon  that  postulate,  I  think, 
as  matter  of  law,  that  judgment  must  go  to  the  plaintiffs  upon  this  ver- 
dict. But  it  may  well  be  doubted  whether  the  question  was  pertinent  in 
any  case  except  where  the  assured  was  under  fixed  salary.  The  book  of 
instructions  to  agents,  as  well  as  the  printed  application,  invariably 
speak  of  weekly  wages  or  salary,  never  of  income,  until  the  adoption  of 
the  rule  that  weekly  indemnity  must  not  be  granted  for  more  than 
two-thirds  of  the  weekly  wages  or  income  of  the  applicant,  which,  as  the 
secretary  states,  was  adopted  since  this  policy  was  issued.  This  lends 
support  to  the  statement  of  the  agent,  Craft,  that  the  question  was  only 
applicable  to  those  having  fixed  wages  or  salary,  and  that  it  was  the  cus- 
tom of  the  company  to  insure  merchants,  professional  men,  and  those 
having  no  fixed  income,  without  respect  to  their  earnings.  This  may 
explain,  and  in  a  measure  qualify,  the  seemingly  tortuous  and  unfair 
action  of  the  agent.  If  the  question  and  answer  were  as  essential  as 
claimed,  it  seems  singular  that  diligent  officers  of  the  company  could 
have  been  misled  to  its  prejudice.  The  alteration  was  patent  upon  the 
face  of  the  paper,  and  in  a  handwriting  so  difierent  from  that  in  which 
the  body  of  the  application  was  filled  that  one  would  suppose  the  com- 
pany would  have  been  warned  upon  bare  inspection.  The  diflerence  was 
so  striking  that  the  attention  of  the  court  was  attracted  thereto  at  a  previ- 
ous trial  of  the  cause,  when  no  question  was  suggested,  and  counsel  on 
neither  side  supposed  that  the  paper  had  been  tampered  with.  Unless 
blinded  by  overconfidence  in  its  agent,  the  most  casual  scrutiny  of  the 
paper  by  an  officer  vigilant  to  discharge  his  duty  would  have  put  the 
company  upon  inquiry.  In  such  case,  when  the  company  ignores 
patent  irregularities,  issues  the  policy,  and  accepts  the  premium,  it  can- 
not be  heard  to  insist  that  the  wrong  of  its  agent  shall  be  visited  upon 
others.  Even  holders  of  negotiable  securities  taken  before  maturity,  in 
the  usual  course  of  business,  are  held  chargeable  with  notice  when  the 
marks  on  the  instrument  are  of  a  character  to  apprise  one  to  whom  the 
same  is  ofiFered  of  the  alleged  defect.  Ooodman  v.  Simonds^  20  How. 
865. 

It  cannot  be  said  that  the  assured  was  a  party  to  the  fraud,  if  fraud 
there  was.  Assuming,  as  found  by  the  jury,  that  this  death  was  acci- 
dental, and  that  the  insurance  was  otherwise  eflfected  in  good  faith,  the 
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were  fact  of  non-disclosure  of  his  financial  embarrassments  was  not 
wrongful.  He  was  not  inquired  of  upon  that  subject.  Silence  under 
such  circumstances  is  not  fraudulent.  Most  men  engaged  in  large  en- 
terprises meet  with  financial  embarrassments,  and  their  incomes  are 
fluctuating.  If  no  false  statement  is  made,  inducing  insurance  which 
could  not  otherwise  be  obtained ,  there  exists  no  obligation  to  disclose 
one's  financial  condition.  If  the  information  be  deemed  essential,  it 
should  be  insisted  upon,  not  waived,  and  the  assured  should  not  be  per- 
suaded to  silence  by  the  active  negligence  or  fraud  of  the  agent  of  the 
assurer. 

The  conclusion  to  which  my  mind  is  impelled  is  in  accord,  as  I  con- 
ceive, with  the  rulings  of  every  court  that  has  spoken  to  the  precise 
question  involved.  Mcnory  v.  Rosendjahy  74  N.  Y.  860;  OraUan  v.  In* 
mrarux  Co.,  80  N.  Y.  281;  DmneUy  v.  Inmrance  Co.,  70  Iowa,  693,  28 
N.  W.  Rep.  607;  Schwarzbach  v.  Union,  25  W.  Va,  622,  661.  There 
must  be  judgment  for  the  plaintiffs  upon  the  verdict. 


Carter  v.  Kansas  Crry  Gable  Ry.  Co. 

(CirouU  Courtt  W>  D,  Mlsemiri,  W.  D.    March,  1890.) 

1.  Carriebs  of  Passenoebs— Pbesumftion  of  Negltgekce. 

The  injury  of  a  passenger  raises  a  presumption  that  the  carrier  was  negligent 
9L  8amb—Evidbsce— Subsequent  Pbegautions. 

Evidence  that  after  the  injury  a  skilled  mechanic  connected  with  defendant's 
road  devised  a  patent  to  prevent  similar  accidents  is  immaterial,  unless  by  reason- 
able diligence  defendant  could  have  discovered  the  new  device  before  the  injury. 
8.  Same— DEFEonys  Appliakcbs. 

If  defendant,  a  cable-car  company,  procured  the  best  grip  it  knew  of,  after  due 
investigation,  and  subjected  it  to  the  best  tests  known,  and  thoroughly  examined 
all  the  machinerv  of  its  cars  each  night  by  competent  men,  it  is  not  liable  for  an  in- 
jury occasioned  by  the  breaking  of  the  shank  of  the  grip  from  some  latent  defect, 
causing  the  car  to  run  rapidly  down  hill  and  collide  with  another  oar,  it  having  dil- 
igently appUed  all  known  brakes  to  hold  the  car  on  the  hilL 

At  Law. 

JettTnore  &  &?i,  for  plaintiff. 

Johnson  &  Lucas,  for  defendant. 

Philips,  J.,  {oraUy  charging  jury.)  This  is  an  action  for  personal  in- 
juries alleged  to  have  been  sustained  by  plaintiff  while  a  passenger  on 
defendant's  cable-car  at  Kansas  City.  The  plaintiff  took  passage  on  the 
car  at  the  Union  depot  station  to  come  up  into  the  city.  From  that 
point  to  the  summit  of  the  hill  there  is  a  steep  incline  of  several  hundred 
feet  in  length.  Just  as  the  car  reached  the  summit  of  the  incline  it 
suddenly  stopped,  and  then  began  to  run  backward,  to  the  foot  of  the 
incline,  with  great  velocity,  where  it  collided  with  another  of  defendant's 
cars.  The  plaintiff  received  by  this  collision  injuries  to  one  of  his  ankles 
and  hands. 
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The  defendant  contends  that  the  accident  was  from  inevitable  casualty, 
without  any  inculpatory  act  on  its  part;  that  the  retrograde  movement 
of  the  car  was  occasioned  by  sudden  breaking  of  one  of  the  shafts  of  the 
grip;  and  that,  owing  to  the  slippery  condition  of  the  rails  from  frost 
and  snow,  the  downward  movement  of  the  car  could  not  be  stayed  by 
the  brakes. 

There  are  certain  general  principles  of  law  applicable  to  this  case  to 
be  kept  in  mind  by  you  for  your  guidance.  The  defendant,  in  contem- 
plation of  law,  is  a  common  carrier  of  passengers  for  hire.  As  such,  it 
undertook,  in  consideration  of  the  fare  paid  by  plaintiff,  to  safely  carry 
him  over  its  road  to  his  point  of  destination.  It  did  not  undertake, 
however,  to  insure  the  life  and  limbs  of  such  passenger.  But  as  the 
public  has  an  interest  in  the  lives  and  limbs  and  health  of  its  citizens, 
no  less  than  the  individual  himself,  the  law  exacts  of  a  carrier  of  pas- 
sengers a  high  degree  of  caution  and  vigilance  to  prevent  accidents,  and 
consequent  injury.  So,  when  the  passenger  is  injured  in  the  progress 
of  the  trip,  the  law  presumes  that  the  carrier  has  been  guilty  of  negli- 
gence. In  other  words,  when  the  plaintiff  proves,  as  has  been  done  in 
this  case,  that  he  took  passage  on  defendant's  train  of  cars,  paid  his  fare, 
and  received  an  injury,  he  has  made  out  a  prima  facie  case,  and  the 
burden  of  proof  then  shiits  to  the  defendant  to  explain  the  circumstances 
of  the  injury.  If  it  appears  from  its  evidence  that  the  injury  was  not 
attributable  to  the  neglect  of  any  duty  which  the  law  imposes  upon  it, 
then  the  prima  fade  case  of  the  plaintiff  is  counterbalanced,  and  the  jury, 
without  more,  should  find  for  the  defendant.  The  law  requires  that 
such  carrier  of  passengers  should  exercise  the  highest  degree  of  care. 
Care,  diligence,  and  negligence  are  more  or  less  relative  terms.  They 
cannot  always  be  defined  arbitrarily,  applicable  indifferently  to  every 
state  of  facts.  They  cannot  always  be  determined  abstractly.  Care  and 
negligence  must  necessarily  be  judged  of  by  the  nature  of  the  work  to 
be  done,  the  instruments  to  be  used,  the  hazard  and  danger  to  life  and 
limb  from  the  character  of  the  service  to  be  performed  by  the  carrier. 
"  Ordinary  care "  means  simply  that  caution  and  vigilance  which  a  rea- 
sonable and  prudent  person  should  exercise  under  like  circumstances. 
So  the  term  "utmost  care,"  which  it  is  said  the  carrier  of  passengers  must 
exercise  to  prevent  injury  to  his  passenger,  must  often  be  considered  rel- 
atively, in  the  sense  above  indicated. 

You  must  look  to  the  pleadings  to  see  what  are  the  issues  of  fact  you 
are  to  try,  for  those  are  the  only  matters  you  are  called  here  to  deter- 
mine. The  allegations  of  this  petition  are  that,  in  carrying  plaintiff  up 
said  incline,  "the  said  defendant,  by  its  agents  and  employes,  suffered 
and  permitted  said  car  in  which  plaintiff  was  being  so  carried,  when  at 
the  summit  of  said  incline,  to  become  detached  and  precipitated  with 
great  velocity  and  violence  down  said  incline  many  hundred  feet,  and  to 
violently  collide  with  and  crash  into  another  car  of  defendant,  then  stand- 
ing on  said  railway;  thereby,  and  in  consequence  thereof,  plaintiff  was 
greatly  frightened,  bruised,  injured,"  etc.;  the  simple  meaning  of  which 
is  that,  after  the  car  had  made  its  ascent  of  the  hill,  and  had  reached  a 
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point  near  its  summit,  the  defendant  was  guUty  of  some  act  of  commis- 
sion or  omission  by  which  the  car  ran  backward  instead  of  going  for- 
ward.    This  is  the  question  you  are  to  try. 

The  defendant  has  undertaken,  by  evidence,  to  show  that  it  had  em- 
ployed in  the  construction  of  its  cars  the  best  appliances  known  to  the 
business,  and  the  best  machinery  attainable.  If  you  find  from  the  evi- 
dence that  defendant,  in  the  construction  and  equipment  of  its  track  and 
cars  for  operation,  had  exercised  the  highest  degree  of  care  and  circum- 
spection known  to  it;  that  it  had  employed,  as  its  evidence  tends  to 
show,  the  best  material  which  it  could  ascertain  by  inquiry  and  experi- 
ment to  be  needful  for  such  use;  that  it  had  employed  the  best  brakes, 
grips,  and  appliances  for  running,  stopping,  and  operating  such  cars, 
at  such  a  point;  and  had  exercised  great  care  and  caution  in  inspecting 
and  testing  such  appliances,  in  a  mechanical  and  skiUful  manner, — then 
there  would  remain  another  question  in  the  case,  and  that  is,  did  the 
defendant  also  exercise  due  care  in  the  selection  of  competent  servants  to 
run  the  car,  and  put  them  in  charge  thereof,  on  this  occasion?  If  it 
did  that,  there  remains  but  one  other  fact  for  you  to  find,  in  this  con- 
nection, and  that  is,  did  the  servants  on  this  occasion  exercise  care  and 
put  forth  their  best  efforts  to  prevent  this  accident?  If  you  should  find 
these  facts  for  defendant,  the  plaintiff  has  no  case,  and  your  verdict 
should  be  for  the  defendant. 

Gentlemen  of  the  jury,  there  has  been  some  evidence,  forced  upon 
your  attention  before  the  court  could  control  it,  to  the  effect  that,  a  few 
months  after  this  accident,  some  one  of  the  skilled  mechanics  or  engineers 
connected  with  this  road  devised  a  patent  or  plan  by  which  it  is  supposed 
such  an  accident  as  the  one  in  question  could  not  occur,  or  could  be 
prevented.  In  respect  of  this,  I  charge  you  that  such  subsequent  dis- 
covery would  not  necessarily  make  the  defendant  liable  in  this  action. 
It  devolves  upon  the  plaintiff  to  go  further  with  his  proof,  and  show 
that  such  new  device  was  known  to  the  defendant  prior  to  this  accident, 
or  that  its  discovery  could  have  been  made  by  the  exercise  of  diligence 
on  its  part,  as  heretofore  defined.  A  jury  in  the  box  should  always  ex- 
ercise its  common  sense,  and  be  controlled  by  reason,  experience,  and 
observation.  You  know,  without  any  witness  telling  you,  that  new  in- 
ventions and  new  devices  in  applied  mechanics  are  being  discovered; 
that  new  principles  are  being  developed,  or  old  principles  are  constantly 
being  rearranged,  combined,  and  applied,  to  produce  new  results  in  the 
use  of  machinery,  to  improve  forces  in  propelling  cars,  both  by  steam 
and  cable,  and  to  secure  greater  safety  in  their  operation.  The  fact, 
therefore,  that  after  an  injury  occurs  some  man  of  genius,  by  the 
exercise  of  his  gifts  and  experience,  or  by  experiments,  discovers  some 
superior  method  for  the  prevention  of  accidents,  and  its  application  to 
this  road  might  have  prevented  the  accident  in  question,  ought  not  to 
make  the  defendant  liable  for  not  applying  a  thing  not  in  existence  at 
the  time,  and  not  known  to  it. 

The  law  tries  to  be  reasonable  and  just.  It  only  exacts  of  the  de- 
fendant in  this  case  that  d^ree  of  care,  vigilance,  and  effort  which  pru- 
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dent  and  sensible  men  should  exercise  nnder  like  circumstances;  that  is, 
the  best  exercise  of  its  talents  and  skill  and  exertion,  with  the  lights  then 
before  it,  or  reasonably  accessible  to  it.  The  evidence  in  this  case  shows 
that  the  operation  of  railroads  by  an  endless  cable  in  this  country  is  of 
comparatively  recent  experience.  The  first  was  operated  in  San  Fran- 
cisco; next,  in  the  city  of  Chicago,  and  contemporaneously  in  the  city 
of  New  York  and  the  defendant  city;  and  all  within  a  few  years  past. 
The  method  is  of  comparatively  recent  discovery  or  application.  There- 
fore it  is  not  in  a  state  of  perfection.  Men  of  science  and  mechanical  ed- 
ucation are  yet  experimenting  on  the  subject  of  the  best  and  safest  meth- 
ods of  their  operation.  All  the  law  requires  is  that  the  defendant 
should  use  the  best  machinery  and  methods  known  to  or  attainable  by  it 
to  secure  success  and  safety. 

If,  therefore,  gentlemen,  you  are  satisfied  from  the  evidence  that  the 
defendant,  in  operating  this  road,  obtained  and  used  the  best  appliances 
known  to  and  obtainable  by  it;  that  it  bought  or  procured  the  best  grip 
it  knew  of,  after  inquiry  and  investigation,  and  subjected  it  to  reasonable 
tests  to  discover  its  strength  and  fitness, — then  it  had  done  all  the  law  de- 
mands in  that  respect.  The  evidence  shows  that  defendant,  through  its 
officers  and  agents  had  taken  every  reasonable  precaution,  in  the  choice 
and  selection  of  grips  and  brakes,  that  men  of  experience  and  skill  in 
such  matters  could  suggest  and  devise.  Defendant  had  brought  from  San 
Francisco,  where  cable  roads  were  first  built  and  run,  and  over  inclines 
quite  as  abrupt  as  the  one  in  controversy,  Mr.  Lawless,  a  mechanic  and 
civil  engineer,  who  had  operated  roads  in  California,  and  defendant  had 
the  assistance  of  his  experience  and  judgment  in  selecting  its  grips  and 
brakes,  and  after  careful  examination  into  like  machinery  in  Chicago  and 
New  York.  If  you  find  such  to  be  the  fact, — and  there  is  nothing 
in  evidence  to  contradict  it, — then  it  had  done  all  in  that  particular 
the  law  demands. 

The  evidence  tends  to  show,  without  contradiction,  that,  before  de- 
fendant used  the  grip. in  question,  it  subjected  it  to  the  best  known 
methods  for  determining  its  strength  and  soundness;  that  the  force  ap- 
plied in  making  such  test  exerted  a  power  or  tension  far  greater  than  was 
necessary  to  accomplish  its  work  on  the  road.  It  had  been  in  use  on  this 
road  successfully  for  quite  a  time.  The  evidence  lurther  shows  that  it 
was  the  rule  of  the  company  that  the  grips,  brakes,  and  every  part  of 
the  machinery  of  the  cars  should  be  thoroughly  examined  each  night 
after  the  cars  were  run  into  the  round-house;  that  the  car-inspectors  were 
men  of  experience  and  competency;  and  tl»at  they  did  each  night  so  go 
over  the  cars,  and  make  minute  examination  of  the  grips,  the  brakes, 
etc.,  to  discover  any  defector  misplacement;  and  that  they  never  allowed 
a  car  to  go  out  in  the  morning  without  repair.  If  you  believe  these 
men,  that  is  all  the  law  requires  to  complete  defendant's  defense  in  this 
respect.  If,  therefore,  you  find  from  the  evidence  that  the  breaking  of 
the  shank  of  the  grip,  as  testified  to  by  the  witnesses,  occurred  from 
some  latent,  hidden  defect,  not  apparent  to  the  eye,  and  not  discover- 
able after  the  examinations  and  tests,  by  striking  it  with  the  hammer, 
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88  testified  io  by  the  inspector,  the  defendant  would  not  be  liable  in  this 
action  for  an  accident  resulting  from  such  hidden  and  undiscovered  de- 
fect. The  shaft  may  have  had  an  internal  defect  or  flaiw^'undiscover- 
able  by  reasonable  tests,  and  which  suddenly  developed  under  unforeseen 
circumstances  of  pressure  or  exposure.  If  the  accident  in  question  re- 
sulted from  that,  the  defendant  ought  to  have  a  verdict. 

There  is  no  contradiction  in  the  evidence  that  this  car,  with  said  grip, 
had  been  on  the  road  for  some  time.  It  had  been  running  all  that  day, 
making  its  customary  round  of  trips,  which  were  frequent.  It  had 
successfully  ascended  and  descended  that  incline  the  day  long.  If  you 
believe  from  the  evidence  that  the  shank  broke  suddenly,  then,  as  has 
been  demonstrated  before  you  by  the  presence  of  the  grip  in  court,  the  in- 
evitable defect  of  such  breakage  was  to  detach  the  grip  from  the  cable, 
and,  in  obedience  to  the  law  of  gravitation,  the  car  must  go  to  the  bot- 
tom of  the  incline,  unless  it  could  have  been  otherwise  checked.  And 
this  brings  before  you  another  matter:  When  the  grip  did  break,  the 
law  comes  in,  and  says  it  became  the  duty  of  the  servants  in  charge  of 
said  train  to  put  forth  every  effort  possible  on  their  part  to  save  the 
passengers  harmless,  by  stopping  the  car  by  every  other  appliances  there- 
for at  their  command.'  The  evidence  shows  that  the  car  was  provided 
with  every  known  brake  to  stay  it  on  the  hill-side;  and  that  the  gripman, 
the  extra  hill-brakeraan,  and  the  conductor  seem  to  have  done  their  whole 
duty  in  this  particular;  but,  on  account  of  the  slippery  condition  of  the 
track,  the  car  slided,  notwithstanding  the  application  of  the  brakes.  The 
gripman  showed  his  fidelity  to  duty,  as  he  stood  at  his  brake  until 
his  leg  was  broken  in  the  collision. 

Now,  gentlemen  of  the  jury,  you  are  the  sole  judges  of  the  weight  of 
evidence  and  the  credibility  of  the  witnesses.  There  are  certain  le- 
gal methods  of  discrediting  witnesses,  either  by  showing  that  they  are 
of  bad  character,  that  their  reputation  for  truth  among  their  neighbors 
is  bad,  by  showing  that  they  have  made  contradictory  statements  about 
something  that  is  material,  or  by  contradicting  them  with  the  weight  of 
testimony,  or  from  the  internal  improbability  of  the  truth  of  their  state- 
ments. There  has  been  no  impeachment,  in  any  essential,  of  any  of 
the  witnesses  in  this  case.  So'  you  should  find  that  the  shank  was  broken , 
unless  you  can  find  that  the  three  witnesses  have  committed  perjury  on 
this  trial.  The  plaintifi*  is  a  citizen  of  the  state  of  ICansas,  and  the  de- 
fendant is  a  citizen  of  this  state.  Justice,  in  the  universality  of  its 
spirit,  recognizes  no  state  lines.  The  plaintiff  has  the.  same  standing — 
the  same  right — ^in  this  court  as  if  he  were  in  his  home  court.  You  are 
to  regard  the  person  of  no  man;  but,  as  the  representative  of  justice  it- 
self, you  are  to  be  blind  to  all  such  matters  of  locality.  On  the  other  hand , 
the  defendant  is  a  corporation.  I  trust  it  is  not  necessary  that  I  should 
remind  this  jury  that  a  defendant  corporation  is  entitled  to  the  same  re- 
spect and  consideration  in  court  as  an  individual  litigant.  In  short, 
gentlemen,  you  are  to  try  this  case  under  the  solemnity  of  your  oaths, 
on  the  law  and  the  evidence,  and  not  otherwise.  If  you  believe  from 
the  whole  evidence  that  the  defendant  was  not  guilty,  on  the  oooasion  in 
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question,  of  the  imputed  negligence,  you  ought  to  find  the  issues  for  it. 
If  you  are  able  from  this  evidence  to  find  that  the  injury  is  attributable 
to  the  negligence  of  defendant,  the  verdict  should  be  for  the  plaintiff. 
Should  you  find  for  the  plaintiff,  in  assessing  his  damages  you  may 
take  into  consideration  his  physical  pain,  and  mental  anguish,  if  any, 
resulting  from  such  pain  and  injury;  his  loss  of  time,  medicines,  and 
medical  bills  for  attendance  of  physician.  This  is  not  a  case  for  puni- 
tive damages, — that  is,  exemplary  damages, — but  you  will  allow  only 
compensatory  damages, — such  as,  under  all  the  facts  and  circumstances 
in  evidence,  seem  to  you  to  be  reasonable  and  just|  not  exceeding  the  sum 
of  $10,000  sued  for. 


GOLDBERGER  V.  PHILADELPHIA   GrOCER   PuB.  Co. 
iCircuit  Court,  S.  D.  New  York.    AprU  15, 1890.) 

LiBBI*. 

A  published  statemeat  to  the  effect  that  plaintiff  was*not  actuated  by  patriotism 
or  love  of  his  guild  in  soliciting  subscription  for  a  world's  fair  from  the  tradesmen 
in  his  line  of  business,  but  by  the  desire  to  earn  a  salary  of  IS.50  per  day,  is  not 
libelous  perse. 

At  Law.     On  demurrer  to  complaint. 

Isaac  N.  Folk,  for  plaintiff. 

Henry  Galbraith  Ward^  for  defendant. 

Shipman,  J.  This  is  a  demurrer  to  the  plaintiff's  complaint  in  an  ac- 
tion at  law  to  recover  damages  for  an  alleged  libel.  The  complaint  al- 
leges that  "plaintiff  is  a  grocer,  doing  business  in  the  city  of  New  York, 
and  is  also  president  of  the  *New  York  Retail  Grocers'  Union,'  an  or- 
ganization devoted  to  the  interests  of  New  York  grocers  and  their  trade, 
and  is  also,  by  appointment"  of  the  mayor  of  the  city  of  New  York,  a 
member  of  the  "Committee  for  the  International  Exposition  of  1892," 
an  honorary  committee,  appointed  by  said  mayor  to  institute  and  op- 
erate an  international  exposition  in  the  city  of  New  York,  and  is  the 
person  referred  to  in  the  libelous  matter  as  the  "presiding  officer  of  the 
New  York  union."  The  article  which  is  alleged  to  be  libelous  is  as  fol- 
lows: 

"I  heard  the  other  day  a  story  in  relation  to  the  subscriptions  of  the  retail 
grocers  to  the  World's  Fair  fund,  which,  while  it  may  be  all  right,  since  ev- 
ery laborer  is  worthy  of  his  hire,  does  seem  very  much  out  of  place  under  the 
circumstances.  It  appears  that  the  presiding  officer  of  the  New  York  Union 
was  not  actuated  by  patriotism  or  love  of  his  guild  in  obtaining  these  subscrip- 
tions, but  that  the  main  spring  of  his  exertions  was  a  per  diem  allowance  of 
$2.50;  for,  though  I  saw  no  report  of  the  matter,  I  am  creditably  informed 
that  he  presented  a  bill  for  $22.50  for  eighteen  days'  service  at  the  rate  men- 
tioned. I  do  not  know  what  disposition  was  naade  of  the  matter,  but  hope 
that  the  pay  was  increased  to  at  least  five  dollars  a  day,  since  that  kind  of 
work  is  worth  certainly  the  figure  we  mention.    O  temporal  O  mores  I  What 
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a  pity  that  the  grocers  of  this  city  coald  not  And  one  so  unselfish  as  to  do  such 
a  work  without  the  hope  of  gain  giving  birth  to  activity." 

No  special  damage  is  alleged.  The  demurrer  is  upon  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  position  of  the  defendant  is  that  the  publication  is  not 
libelous  ^^  86,  and  is  not  the  ground  of  an  action,  unless  special  dam- 
ages are  alleged  to  have  resulted  from  the  publication.  The  definitions 
of  a  libel  are  well  known.  The  one  given  by  Chief  Justice  Parsons,  in 
Com.  V.  Clap^  4  Mass.  168,  which  is  succinct,  clear,  and  probably  as 
precise  as  the  subject  will  permit,  is  as  follows: 

"A  libel  is  a  malicious  publication,  expressed  either  in  printing  or  writing, 
or  by  signs  and  pictures,  tending  either  to  blacken  the  memory  of  one  dead, 
or  the  reputation  of  one  who  is  alive,  and  expose  him  to  public  hatred,  con- 
tempt, or  ridicule.  Any  words  will  be  deemed  defamatory  which  expose  the 
plaintiff  to  hatred,  contempt,  ridicule,  or  obloquy;  which  tend  to  injure  him 
in  his  profession  or  trade,  or  cause  him  to  be  shunned  or  avoided  by  his  neigh- 
bors."    Odger,  Sland.  &  Lib.  19. 

There  is  nothing  in  the  publication  of  which  the  plaintifiF  complains 
which  reflects  upon  his  integrity,  upon  his  business,  moral,  or  social 
character,  or  which  imputes  conduct  of  a  fraudulent  or  dishonorable 
kind.  It  is,  however,  claimed  that  the  article  holds  him  up  to  con- 
tempt or  ridicule,  because,  although  president  of  the  New  York  Retail 
Grocers'  Union,  he  obtained  subscriptions  for  the  World's  Fair  from  the 
retail  grocers  for  a  small  compensation,  to  be  paid  by  the  union  for  the 
time  which  was  spent  in  this  service.  This  claim  calls  for  the  consid- 
eration of  the  question  whether  any  published  sneer  or  pleasantry  which 
may  create  a  smile  at  the  expense  of  a  plaintiff,  but  which  criticises  his 
conduct  in  no  important  particular,  is  libelous  per  ae.  In  the  case  of 
Stme  V.  Cooper,  2  Denio,  293,  the  defendant  had  said,  in  a  contemptu- 
ous article  in  regard  to  the  plaintiff,  that  "  we  are  not  disposed  to  allow 
him  to  put  it  [the  amount  of  an  award  against  the  defendant]  into  Wall 
street  for  shaving  purposes  before"  the  last  day  allowed  by  the  award. 
Chancellor  Walworth,  in  giving  his  opinion  in  the  court  of  errors  upon 
the  question  of  the  libelous  character  of  the  publication,  said: 

''Still,  it  is  not  every  false  charge  against  an  individual,  even  when  the 
same  is  deliberately  reduced  to  writing  and  publislied  to  the  world,  which  is 
sufficient  to  sustain  a  private  action  to  recover  a  compensation  in  damages  as 
for  libel.  *  ♦  ♦  But  to  sustain  a  private  action  for  the  recovery  of  a  com- 
pensation in  damages  for  a  false  and  unauthorized  publication,  the  plaintiff 
in  such  action  must  either  aver  and  prove  that  he  has  sustained  some  special 
damage  from  the  publication  of  the  matter  charged  against  him,  or  the  nature 
of  the  charge  itself  must  be  such  that  the  court  can  legally  presume  he  has 
been  degraded  in  the  estimation  of  his  acquaintances  or  of  the  public,  or  has 
Buffered  some  other  loss  either  in  his  property,  character,  or  business,  or  in 
his  domestic  or  social  relations,  in  consequence  of  the  publication  of  such 
charge.  Where,  from  the  nature  of  the  charge,  therefore,  in  connection  with 
other  facts  stated  in  the  plaintiff's  declaration,  no  such  injury  or  loss  will 
necessarily,  or  even  probably,  resul).  to  him  in  consequence  of  the  publication 
of  such  charge,  he  cannot  recover  damages  as  for  a  libel,  without  averring  and 
proving  tliat  special  damage  has  been  in  fact  sustained  by  him  in  consequence 
of  the  publication  of  the  false  and  unfounded  chai*ge." 
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This  language  virtually  says  that  a  sneer  in  the  columns  of  a  newspa- 
per is  not  suflScient  to  sustain  a  private  action  for  damages,  when  it  con- 
veys or  insinuates  no  charge  from  which  a  court  can  infer  that  the  plain- 
tiff has  been,  or  ought  to  be,  degraded  in  the  estimation  of  the  public, 
and  when  no  special  damage  is  averred.  In  somewhat  the  same  line  of 
thought,  it  has  been  held  that  it  is  not  actionable  to  publish  of  a  man  that 
he  pleaded  the  statute  of  limitations  against  a  debt  theretofore  admitted 
to  be  just,  or  that  he  shielded  himself  against  the  payment  of  a  debt  for 
liquors  by  the  defense  that  the  sale  of  liquors  was  prohibited  by  statute. 
The  article  in  question  asserts,  in  substance,  that  the  retail  grocers'  un- 
ion had  promised  to  pay  the  plaintiff,  who  was  their  president,  a  small 
compensation  for  the  time  which  he  spent  in  collecting  subscriptions 
among  the  members  of  the  union  for  the  World's  Fair,  and  that  he  was 
prompted  to  spend  his  time  and  obtain  subscriptions  by  this  per  diem 
allowance,  and  that  he  had  presented  a  bill  of  $22.50  for  18  days'  service, 
and  that  in  thus  doing  he  was  not  actuated  by  patriotism  or  love  of  his 
guild,  but  by  the  stimulus  of  this  compensation.  The  correspond- 
ent says  that  the  action  may  be  all  right,  but  seems  very  much  out  of 
place.  All  that  is  charged  is  that  the  society  thought  proper  to  offer  a 
slight  remuneration  for  the  services  and  expenses  of  a  person  who  was  to 
spend  his  time  in  a  cause  which  it  considered  important;  that  he  entered 
upon  the  service  under  that  promise;  that  he  presented  a  bill  which  the 
correspondent  considers  very  small;  that  the  correspondent  is  of  tlie  opin- 
ion that  the  transaction  was  unpatriotic;  and  that  it  was  a  pity  that  the 
grocers  could  not  have  obtained  a  person  so  unselfish  as  to  do  such  work 
for  nothing.  The  action  of  the  society  and  of  the  plaintiff  was  l^al  and 
proper.  They  each  recogniased  that  the  plaintiff  could  not  be  called 
upon  to  give  up  considerable  time  without  some  compensation  for  the 
outlay.  He  charged  less  than  he  was  authorized  to  do,  for  he  had  a 
right  to  an  allowance  of  $2.60  a  day,  while  for  18  days'  services  he 
charged  $1.25  per  day.  The  article  is  a  sneer  at  the  plaintiff,  but  I  can- 
not perceive,  special  damage  not  being  averred,  that  it  says  anything 
which  can  properly  dishonor  or  degrade  or  injure  him  in  the  estimation 
of  his  acquaintances  or  the  public,  or  cause  him  to  suffer  loss  in  property  ^ 
character,  business,  or  in  his  social  relations. 

The  demurrer  is  sustained. 
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TTnited  STATEd  cx  rd.  MoRAN  d  al.  V.  City  of  Elizabeth  et  d. 
{CircuU  Court,  D.  New  Jersey.    March  25, 1890.) 

Hakdjlmus — ^Notice — Ai/tshnatiyb  Wbit. 

An  alternative  writ  of  nuindamvs  commanding  a  city,  and  certain  of  its  officers, 
to  perform  certain  acts  necessary  to  the  raising  of  a  tax  to  satisfy  relators'  judg- 
ment against  the  city,  and  ^snch  persons  as  may  be  elected  to  fill  vacancies  in  the 
board  of  revision  and  assessment "  to  accept  that  office,  qualify,  and  assess  a  tax,  is 
bad  on  demurrer,  it  showing  that  some  against  whom  it  la  directed  have  had  no  no- 
tice, and  are  not  ascertained. 

Mandamus. 

Strong  &  Mathewson^  for  relators. 

Mr.  Bergen  J  City  Sol.,  for  defendants. 

Green,  J.  This  matter  comes  before  the  court  npon  a  demurrer  in- 
terposed by  certain  of  the  defendants  to  an  alternative  writ  of  mandamus 
directed  to  "the  city  of  Elizabeth,  the  comptroller,  the  treasurer,  the 
president  and  members  of  the  city  council,  and  the  board  of  assessment 
aDd  revision  of  taxes,  of  said  city,  and  to  such  persons  as  shall  be 
elected,  in  pursuance  hereof,  to  fill  vacancies  in  said  board  of  assessment 
and  revision  of  taxes."  The  writ  recites  the  recovery  of  the  judgment 
against  the  city  of  Elizabeth;  the  issuing  of  the  writ  of  execution  there- 
on; the  return  of  that  writ,  wholly  unsatisfied,  by  the  marshal  of  the 
district,  there  being  no  property  belonging  to  the  city  whereon  to  make 
levy;  the  sernce.of  a  copy  of  the  writ  by  the  marshal  according  to  law, 
but  upon  whom  such  service  was  made  not  being  stated;  that  the  board 
of  revision  of  taxes  in  said  city  consists  of  one  person  from  each  of  the 
eight  wards  of  the  city,  which  board  acts  as  the  assessor  of  said  city; 
that,  ever  since  rendition  of  relators'  judgment  said  board  has  not  been 
in  existence,  on  account  of  the  resignation  of  its  members  and  the  fail- 
ure to  qualify  of  the  persons  elected  thereto;  that  the  said  board  is  re- 
quired by  law,  and  it  is  its  duty,  to  assess  the  taxes  in  and  for  said  city, 
and  of  such  persons  as  are  elected  to  fill  such  vacancies  to  accept  said 
office,  and  to  qualify  to  fill  the  same,  and  of  said  board  of  assessment 
and  revision  of  taxes  to  meet  and  assess  taxes,  and  do  and  perform  each 
and  every  other  act  required  by  law  to  be  performed  by  them  in  relation 
thereto;  that  it  is  the  duty  of  the  city  of  Elizabeth  to  levy,  assess,  and 
collect  a  tax  suflBcient  to  discharge  the  relators'  said  judgment;  that  it  is 
the  duty  of  the  city  council  of  said  city  to  levy,  raise,  and  collect  said 
tax,  and  to  fill  any  vacancies  in  said  board  of  assessment  and  revision 
of  taxes  of  said  city;  that  it  is  the  duty  of  the  comptroller  of  said  city, 
upon  the  levying  and  the  assessment  of  said  tax,  to  collect,  or  cause 
the  same  to  be  collected,  as  provided  by  law,  and  paid  to  the  treasurer 
of  the  city;  that  it  is  the  duty  of  the  said  treasurer,  upon  receiving  said 
tax,  to  pay  the  same  to  the  marshal  of  this  district;  that  the  said  de- 
fendants have  failed,  neglected,  and  refused  to  perform  the  said  several 
respective  duties;  that  the  persons  elected  to  fill  vacancies  in  the  board 
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of  assessment  and  revision  of  taxes  have  not  accepted  said  office,  or 
qnalifieci  to  till  the  same,  and  have  not  forthwith  met  and  assessed  said 
tax.  The  mandate  of  the  writ  is  that  the  said  city  of  Elizabeth,  as  a 
municipal  corporation,  and  the  said  other  defendants,  do  perform  the 
various  acts  recited  in  said  writ  as  duties  owing  by  them,  respectively, 
and  that  "such  persons  as  may  be  elected  to  fill  vacancies  in  the  board 
of  revision  and  assessment  of  taxes  do  accept  such  office,  and  forth- 
with qualify  to  fill  the  same,  and  forthwith  do  meet  and  assess  said  tax 
directed  to  be  levied  by  the  city  council,  or  show  cause  why  they  have 
not  so  done."     To  this  writ  the  defendants  have  demurred. 

An  alternative  writ  of  mandamus,  being  regarded  as  the  foundation  of 
all  the  subsequent  proceedings  in  the  cause,  is  in  its  nature  analogous  to 
a  declaration  in  an  ordinary  suit  at  law,  and  is  subject  to  the  same  rules 
of  pleading.  Rader  v.  I/nion,  43  N.  J.  Law,  518.  It. must  show  upon 
its  face  a  clear  right  to  the  relief  demanded,  and  the  material  facts  on 
which  the  relator  relies  must  be  distinctly  set  forth.  People  v.  West- 
chester, 15  Barb.  607.  Especially  must  the  matter  of  inducement  stated 
in  the  alternative  writ  include  everything  necessary'  to  show  jurisdic- 
tion over  the  subject  of  the  writ,  and  to  warrant  its  mandate.  High, 
Extr.  Rem.  §  537.  Applying  these  principles  to  the  writ  in  question, 
it  becomes  apparent  that  it  cannot  be  sustained.  A  court,  before  it 
grants  a  mandavius,  must  be  convinced  that  there  has  been  a  demand, 
made  by  a  party  having  a  right  to  make  it,  for  the  performance  of 
the  duty  sought  to  be  enforced,  and  a  refusal  to  perform  it  by  the 
party  against  whom  the  application  is  made.  If  a  writ  fails  to  show 
clearly  and  convincingly  such  a  state  of  afiairs,  it  is  bad.  Now,  upon 
examination  of  this  writ,  it  is  found  .that  it  commands  certain  persons, 
not  named,  who  may  hereafter,  perchance,  be  elected  by  the  common 
council  of  the  city  of  Elizabeth  to  membership  in  the  board  of  assess- 
ment and  revision  of  taxes  in  that  city,  to  take  the  steps  necessary,  after 
such  election,  to  qualify  themselves  to  become  members  of  that  board, 
and  to  perform  the  duties  such  membership  casts  upon  them.  Just  how 
the  relators  became  vested  with  a  right  to  demand  the  enforcement 
of  such  a  duty,  alleged  to  be  owing  by  persons  unknown  and  uni- 
dentified, and  who  certainly  have  never  had  cast  upon  them,  to  the 
knowledge  of  the  court,  the  burden  of  the  performance,  is  very  difficult 
to  conceive.  How  can  there  be  existent  a  right  to  the  performance  of 
a  "duty,"  so  called,  if  the  duty  itself  be  non-existent?  It  is  true  that 
circumstances  may  cause  such  duty  to  arise  in  the  future,  but  we  are 
dealing  with  the  present;  and,  up  to  this  time,  it  will  not  be  contended 
that  the  duty  whose  performance  is  sought  to  be  enforced  by  this  writ 
has  become  due  from  any  person.  There  are,  admittedly,  certain  pre- 
cedent formalities  which  must  be  complied  with.  The  common  council 
of  the  city  of  Elizabeth  must  exercise  its  prerogative  of  choosing  mem- 
bers of  the  board  of  assessment  and  revision  of  taxes  before  the  duty 
of  qualifying  for  such  office  can  be  owing  by  any  one.  Until  such 
choice  is  made,  the  dut}'  lies  dormant — is  in  abeyance — as  to  every  per- 
son eligible  for  membership  in  that  board.     Where  one  is  chosen  by  the 
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council,  for  the  first  time  does  this  duty  arise.  Then,  for  the  first 
time,  is  he  who  has  been  chosen  placed  under  an  obligation  of  per- 
formance; and  then  would  the  failure  to  perform,  authorize  and  em- 
power the  court  to  compel  performance  by  its  mandamus;  for  not 
until  then  could  a  demand  for  performance  be  made,  nor  could  a  re- 
fusal of  such  demand  be  interposed.  This  writ,  therefore,  plainly  de- 
mands more  than  the  relators  are  entitled  to  have  awarded  to  them.  In 
such  case  it  is  held,  without  exception,  that  the  writ  is  bad  upon  de- 
murrer, and  that  judgment  must  be  given  for  the  defendants;  for  the 
court  cannot  be  called  upon  to  distinguish  and  separate  the  good  plead- 
infiC  from  the  bad,  and  treat  the  latter  as  mere  surplusage,  and  of  no 
weight  or  effect.  On  the  contrary,  the  fault  taints  the  whole  writ,  and 
it  must  be  set  aside  in  its  entirety. 

This  conclusion  makes  it  unnecessary  to  consider  other  objections  to 
the  writ  which  wereui^ged  upon  the  argument.  But  I  think  it  proper  to 
say  that  the  effect  of  Judge  Nixon's  opinion  in  Moran  v.  Qity  of 
Elizabeth y  9  Fed.  Rep.  72,  was  to  adopt  as  the  practice  of  this  court  in 
causes,  similar  to  this,  involving  the  collection  of  judgment  debts  from  mu- 
nicipal corporations,  the  practice  which  obtains  in  the  state  of  New  Jer- 
sey, as  prescribed  by  the  act  entitled  "A  supplement  to  an  act  entitled 
•An  act  respecting  executions,'"  approved  March  27,  1878,  (Ijaws  N.  J. 
1878,  p.  182.)  And,  therefore,  to  entitle  judgment  creditors  to  a  pre- 
emptory  writ  of  mandamiLs  to  enforce  the  payment  of  their  judgment, 
the  requirements  of  that  act  must  be  strictly  complied  with.  The  de- 
fendants are  entitled  to  judgment  upon  demurrer. 


In  re  Cortes. 
(CircwU  Court,  8.  D.  New  York,    April  17, 1890.) 

SSXTRADITIOK— EMBBZZLBMENT  OF  PUBLIO  FUNDS. 

Under  the  Penal  Code  of  Ouba,  art.  401,  which  makes  it  a  crime  for  a  public  em- 
ploye to  take  public  funds  of  which  be  has  charge  by  virtue  of  his  office,  a  public 
officer  who,  by  falsely  certifying  the  invoices  in  which  certain  coupons  are  inclosed, 
obtains  possession  of  money  paid  out  by  the  Spanish  bank,  which  could  not  pass 
from  the  bank's  possesbion  to  his  own  except  as  a  consequence  of  his  official  act,  Is 
guilty  of  an  eztwlitable  offense. 

Application  for  Extradition. 

CiooU^  MetHre  &  Oonzalea^  for  the  Spanish  Government. 

S.  MaUetrPravost,  for  relator. 

Laoombe,  J.  If,  when  abstracted  by  the  prisoner,  the  coupons  were 
not  perforated,  but  were  in  such  condition  that  btmafide  holders  for  value 
could  recover  on  them,  they  were,  undoubtedly,  public  funds.  If  they 
were  canceled  or  imperfect  when  he  took  them,  his  subsequent  action  in 
prei)ariBg  and  certifying  the  invoices  in  which  they  were  inclosed,  and 
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in  auditing  the  same  as  a  daim  against  the  Spanish  government,  caused 
the  intendant  to  indorse  the  same,  and  the  Spanish  bank  to  pay.  The 
affixing  of  the  prisoner's  signature  to  his  certificate  or  audit  was  an  act 
done  by  virtue  of  his  office,  deriving  its  sole  force  from  the  confidence 
placed  in  it  by  other  officials  as  the  act  of  a  public  officer  in  the  line  of 
his  official  duty.  By  discharging,  therefore,  falsely,  and  with  corrupt 
intent,  the  functions  of  his  office,  he  got  possession  of  certain  moneys 
paid  out  by  the  Spanish  bank  which  could  not  have  passed  from  the 
bank's  possession  to  his  own  except  as  a  consequence  of  his  official  action. 
Of  these  moneys,  therefore,  he  obtained  charge  by  virtue  of  his  office, 
and  thereupon  converted  them  to  his  own  use.  That  the  moneys  thus 
paid  out  by  the  Spanish  bank  were  public  funds  admits  of  no  doubt. 
They  were  either  moneys  standing  to  the  credit  of  the  Spanish  govern- 
ment by  reason  of  the  circumstance  that  that  government  had  theretofore 
deposited  cash  or  its  equivalent  with  the  bank,  or  if,  under  some  con- 
tract, (referred  to  upon  the  argument,  but  not  in  proof,)  they  were  ad- 
vanced by  the  Spanish  bank  from  time  to  time  upon  drafts  of  the  gov- 
ernment, which,  at  the  time  such  drafts  were  presented,  had  no  moneys 
standing  to  its  credit  in  the  bank,  then,  at  the  moment  when  the  bank 
advanced  the  money  to  cash  the  draft,  the  money  so  advanced  became 
cash,  the  proceeds  of  a  loan  made  by  the  bank  to  the  government,  and 
therefore  public  funds.  Defendant's  acts,  therefore,  seem  to  be  within 
the  terms  of  article  401  of  the  Spanish  Penal  Code  of  Cuba,  which  reads, 
according  to  the  translation  submitted  by  prisoner's  counsel,  as  follows: 
"Art.  401.  A  public  employe  wlio.  having  charge,  by  virtue  of  his  office,  of 
public  funds  or  effects,  takes,  or  allows  others  to  take,  the  same,  shall  be 
punished,"  etc. 

Acts  such  as  his  are  also  made  criminal  by  express  statutes  of  the 
United  States  and  of  the  state  of  New  York.  Rev.  St.  U.  S.  §  5438 ; 
Pen.  Code,  N.  Y.  §  165.  It  is  true  that  the  complaint  does  not  refer 
to  the  moneys  thus  obtained  from  the  bank,  but,  undier  the  peculiar 
language  of  the  eleventh  and  twelfth  articles  of  the  treaty,  this  court 
will  look  into  the  warrant  of  arrest  issued  in  the  country  from  which 
the  prisoner  has  fled  for  a  specific  statement  of  the  offense  which  it  is 
claimed  he  has  committed;  and  the  prisoner  can  certainly  not  object  that 
he  is  not  sufficiently  informed  of  the  offense  with  which  he  is  charged, 
when  he  is  apprised  of  the  contents  of  that  document.  The  prisoner 
may  be  produced  on  Friday  morning  for  further  disposition. 
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Gates  Iron- Works  v.  Fraser  et  ol. 
{Circuit  Court,  N.  D.  JlUnofo.    AprU  6, 1890.) 

L  Patents  ¥0B  Inventions— Extent  of  CLA.ni— Orb-Grushees. 

A  claim  for  a  mill  constructed  of  a  conical  shape,  and  haying  an  eccentric  motion 
in  the  manner  set  forth,  is  not  a  broad  claim  for  any  mill  having  such  shape  and 
motion,  irrespective  of  its  other  features  of  oonstruotlon  and  operation. 
9^  Bake. 

Words  of  limitation  in  claims  are  not  to  be  disregarded,  and  claims  cannot  be 
broadened  by  eliminating  or  disregarding  such  words. 
&.  Same— Patentabilitt— PsioH  State  of  Art— Chillbd  Beabinob. 

Chilling  bearings  and  wearing  parts  are  old  In  the  arts,  and  It  does  not  require 
invention  to  chill  any  known  bearing.  Qates  did  not  make  any  invention  in  chilling 
Brown^s  bearings. 

4.  Bame. 

Bearings  similar  in  construction  and  operation  cannot  be  differentiated  from 
each  other  by  chilling  one  of  thenu 

5.  Same— Babbitted  Segments. 

Babbitting  the  wearing  portions  of  bearings  does  not  involve  invention,  and  a 
olaim  for  a  bearing  piece  having  a  segmental  babbitted  portion  is  not  infringed  by 
a  babbitting  entirely  around  the  bearing  part. 

6.  Same— CoifBiNATioN — Improvement  of  Parts. 

The  improvement  of  one  of  the  elements  in  a  combination  of  all  old  parts,  which 
does  not  change  the  character  or  operation  of  such  combination,  does  not  make  a 
new  one.  Snon  changes  relate  to  the  part  improved,  and  not  to  the  larger  combi- 
nation. 

7.  Same— Gtbatino  Shaft  Maohinb. 

It  does  not  amount  to  a  new  Improvement  or  to  invention  to  apply  common  de- 
vices to  a  gyrating  shaft  machine,  such  machine  being  old  in  the  art. 

8b  Same- Extent  of  Claim— Break-Pins. 

Break-pins  being  old  and  common  in  the  arts,  the  Rusk  and  Rajrmond  patents 
cannot  be  extended  beyond  the  limits  of  their  claims;  and  when  not  so  extended  the 
defendants  do  not  infringe. 

fl.  Same— Issue  of  Letters— Amendment  of  Claims. 

Amendments  made  upon  requirement  of  the  patenVol&oe,  or  in  view  of  references, 
are  not  to  be  disregarded  in  construing  claims. 

In  Equity.     Final  hearing. 

Suit  was  brought  for  alleged  infringement  of  eight  patents,  and  proofs 
made  as  to  seven,  to-wit;  Nos.  66,793,  to  H.  Pierce;  201,646,  to 
C.  M.  Brown;  243,343,  243,545,  246,608,  250,656,  to  P.  W.  Gates, 
known  in  the  record  as  Gates'  patents  Nos.  1,  2,  3,  and  4,  respectively, 
all  of  which  were  for  improvements  in  stone  or  ore-crushers;  Nos.  110,- 
397,  to  J.  H.  Rusk,  and  237,320,  to  G.  &  A.  Raymond,  for  improve- 
ments in  break-pins  for  grinding-mills. 

Coburn  &  Thiicher^  for  complainant. 

Wed  &  Bondy  for  defendants. 

Gresham,  J,  The  single  claim  of  the  Pierce  patent  reads:  "The- 
construction  of  aconically  shaped  crushing-mill,  with  an  eccentric  motion 
as  herein  described,  for  the  purposes  and  in  the  manner  substantially 
set  forth. '*  The  claim  is  not  broadly  for  the  construction  of  a  conically 
shaped  crushing-mill  with  an  eccentric  motion.  The  very  language  of 
the  claim  limits  it  to  a  mill  constructed  in  the  manner  substantially  as 
set  forth,  and  the  claim,  thus  construed,  describes  a  mill,  or  machine, 
v.42p.no.l — 4 
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radically  different  from  the  defendants'  machine.  The  latter  does  not 
have  the  rocking  wedge  section  of  the  Pierce  machine,  without  which  it 
would  not  operate,  to  sa)^  nothing  bf  other  differences. 

Claims  2,  3,  and  4  of  the  Brown  patent  are  involved  in  this  suit.  The 
fourth  claim  is  limited  to  a  shell,  inclosing  at  its  upper  end  a  concave 
breaker,  and  provided  with  an  oblique  trough,  "integral  with  the  frame, 
the  inner  edge  of  which  extends  upward  and  within  the  concave  base  of 
the  breaker,  C,  all  around."  Tliis  claim  was  allowed,  on  the  ground 
that  this  feature  of  the  combination  was  an  improvement  on  anything  in 
the  prior  art.  One  element  in  the  combination  covered  by  the  second 
claim  is  "the  breaking-head,  C,  constructed  with  a  concave  base,  as 
shown."  Both  the  drawing  and  the  specification  show  a  concave  break- 
ing-head into  which  the  shell  or  trough,  n,  extends.  The  trough  or 
shell,  n,  is  cast  integral  with  the  case  shell.  These  claims  cannot  be 
broadened  by  eliminating  or  disregarding  any  of  their  language.  The 
breaking-head  of  the  defendants'  machine  is  not  concave,  and  it  follows 
that  this  machine  has  no  trough  extending  upward,  and  within  the  con- 
cave breaking-head.  The  defendants'  machine,  therefore,  infringes  nei- 
ther the  second  nor  the  fourth  claim  of  the  Brown  patent.  The  defend- 
ants' machine  does  not  contain  the  spindles  with  the  sliding  bearing 
mentioned  in  Brown's  third  claim,  or  any  other  sliding  bearings,  and 
the  adjusting  screw  or  step  embraced  in  the  third  claim  is  not  found  in 
the  defendants'  machine. 

Gates'  patent  No.  1  relates  to  an  improvement  in  the  upper  ball  and 
socket  bearing  of  the  machine.  The  interior  bearing  surfaces  are  not 
required  to  be  chilled  by  the  Brown  patent,  while  the  Gates  patent  No. 
1  is  for  chilled  interior  bearing  surfaces.  This  change  involved  no  in- 
vention. Gates  did  nothing  more  than  take  the  bearings  of  the  Brown 
patent,  and  chill  them.  The  testimony  in  the  record  shows  that  Brown 
and  Scoville  chilled  segmental  bearings  in  1877,  which  was  prior  to  the 
application  filed  by  Gates  for  his  patent.  The  chilling  of  wearing  sur- 
faces to  avoid  friction  was  well  known  in  the  art  long  before  the  date  of 
the  Gates  patent.  Even,  if  that  patent  is  valid,  the  defendants'  bear- 
ings are  not  chilled.  The  efforts  made  to  differentiate  the  machines 
made  in  accordance  with  Gates'  patent  No.  2  from  the  Brown  and 
Scoville  machines  are  unsatisfactory.  The  defendants'  machine  is,  in 
substance,  the  old  No.  2  Brown  <&  Scoville  machine.  The  chill  in  Gates' 
No.  2  machine  is  the  chill  in  Grates'  No.  1  patent,  and  the  collar,  E,  of 
Gates'  No.  2  patent  is  shown  in  a  drawing  of  one  of  Brown's  prior  ma- 
chines. The  first  claim  in  Gates'  patent  No.  3,  (the  chief  claim  in  con- 
troversy,) is  for  a  new  article  of  manufacture,  namely:  "A  segmental 
portion  of  the  bearing-box,  babbitted,  so  that  when  it  becomes  worn  it 
may  be  removed,  and  a  new  segmental  beaiing  substituted  in  its  place." 
The  aUeged  invention  consists,  not  in  the  box  cavity,  but  in  the  bab- 
bitted segmental  portion  of  the  bearing-box.  There  was  no  invention 
in  thus  babbitting  part  of  a  box  cavity,  and,  if  there  was,  the  defend- 
ant babbitts  the  entire  inner  surface  of  the  bearing-box,  as  such  bearings 
had  been  treated  before. 
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The  alleged  invention  in  Gates'  patent  No.  4  is  summed  up  and  em* 
braced  in  the  fourth  claim  which  reads:  "The  shaft  of  an  ore-crushing 
machine  provided  with  a  hard  metal  plate  on  its  lower  end,  in  combina- 
tion with  an  adjustable  sliding  step-block,  an  oil-step  box,  and  a  bear- 
ing for  the  shaft,  substantially  as  and  for  the  purpose  specified."  Before 
this  claim  was  allowed,  the  patentee  was  required  to  amend  his  applica- 
tion by  inserting  the  words,  "the  adjustable  sliding,"  and  the  alleged  in- 
fringing machine  contains  no  s'uch  sliding  block.  The  mere  attachment 
of  a  hard  metal  plate  on  or  in  the  lower  end  of  the  shaft,  admitting  that 
Gates  was  the  first  to  do  it,  involved  no  invention.  But  if  it  did,  it 
consisted  in  the  improvement  of  one  of  the  elements  of  the  combination^ 
namely,  the  shaft,  and  did  not  affect  the  combination  claim.  Steel 
wearing,  or  hard  metal  plates,  were  old,  and  Gates  did  nothing  more 
than  any  intelligent  mechanic  skilled  in  the  art  might  have  done.  The 
shaft  with  the  in-set  plate  operated  in  the  combination  just  as  it  did  be- 
fore- No  new  or  improved  result  was  produced.  With  the  exception 
of  the  inset  of  the  wearing  plate,  the  drawings  of  the  Brown  &  Scoville 
No.  1  machine  show  the  combination  described  in  the  Gates  No.  4  pa- 
tent. Indeed,  the  Brown  drawings  of  the  old  Brown  &  Scoville  ma- 
chines show  Gates' patent  No.  4  to  be  worthless.  I  find  that  the  Brown 
drawings  anticipate  the  Gates  patents  No.  1,  No.  2,  and  No.  3,  and  that 
Gates'  patent  No.  4,  contains  no  claim  for  the  insetting  of  the  plate,  and 
that  that  patent,  too,  is  anticipated  by  the  same  drawings.  In  con- 
nection with  the  Gates  patents,  complainant's  counsel  and  experts  have 
failed  to  give  proper  weight  to  the  Rutter  patent,  the  Brown  patent,  and 
the  two  Brown  &  Scoville  machines,  especially  the  two  latter  machines. 
Gyrating  shafts  were  in  use  before  the  date  of  any  of  the  patents  owned 
by  the  plaintiff.  The  patentee  simply  took  the  old  gyrating  shaft,  and 
applied  common  devices  to  it.    - 

The  first  claim  of  the  Rusk  patent  reads:  "The  combination,  sub- 
stantially as  described,  of  soft  metal  pins  or  plugs,  C,  with  the  driving 
gear  of  the  grinding-mill."  Rusk  expressly  limited  himself  to  a  soft 
metal  pin,  and  his  claim  cannot  be  enlarged  by  construction.  Thus 
limited,  the  claim  is  not  infringed  for  the  defendants'  use,  not  a  soft 
metal  pin,  but  a  hard  cast-iron  pin,  and  their  machine  does  not  show 
the  Rusk  driving  gear.  Break-pins  were  in  use  in  machines  of  different 
kinds  before  the  date  of  the  Rusk  patent.  The  idea  of  the  break-pin, 
broadly,  was  not  original  with  Rusk.  With  the  exception  of  the  pin 
being  somewhat  more  accessible,  the  Raymond  patent  is  not  different 
from  the  Rusk  patent. 

Briefly,  these  are  my  reasons  for  dismissing  the  bill.  Later,  I  may 
give  a  more  formal  opinion. 
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Studebakeb  Bros.  Manuf'g  Co.  v.  Illinois  Iron  &  Bolt  Co.  et  a{. 
iCircuU  Court,  N.  D.  Illinois.    April  21, 1890.) 

aPATENTS  FOR  IhVBNTIOWB— WaNT  OF  NoVBIiTT. 

Thimble  skeins  of  sheet  metal  for  wagon  axles,  havinff  been  previously  well- 
known,  and  made  of  cast  metal  of  any  shape,  ft  bill  for  infringement  of  letters  pat- 
ent No.  250,744,  issued  to  Joshua  Sandage,  April  18. 1882,  for  a  wagon>axl6  skein,  is 
demurrable  for  want  of  novelty ;  the  alleged  invention  consisting  In  cuttinsr  a  blank 
sheet  of  metal  in  such  shape  thatw  when  rolled  into  cylindrical  form,  it  will  fit  not 
only  the  spindle  section  of  the  axle,  but  also  extend  over  the  shoulder,  with  a  wing 
along  the  under  side  of  the  axle,  back  of  the  collar. 

In  Equity.     Demurrer  to  bill. 
Cobum  &  Thacher,  for  complainant. 
J.  H.  Raymond^  for  defendants. 

Blodgett,  J.  This  is  a  bill  in  equity  charging  defendants  with  the 
infringement  of  patent  No.  266,744,  granted  by  the  United  States  to 
Joshua  Sandage,  April  18,  1882,  for  a  "wagon-axle  skein,"  and  praying 
for  an  injunction  and  accounting.  Defendants  have  demurred  to  the 
bill  on  the  ground  that  the  patent  in  question,  on  its  face,  shows  no  pat- 
entable novelty  in  the  device  covered  by  the  specifications  and  claims. 
The  device  described  in  the  specifications  and  claims  is  a  thimble  skein 
for  wagon  axles  produced  from  plate  metal,  and  the  specifications  give 
instructions  as  to  the  shape  into  which  a  blank  of  plate  metal  like  boiler 
iron  is  to  be  cut,  so  that,  when  bent  or  rolled  around  a  mandrel  or  former 
oi  the  conformation  of  the  axle  upon  which  the  skein  is  to  be  used,  its 
edges  will  come  together  where  they  may  be  either  butt-welded  or  lap- 
welded.  The  skein  described  is  so  formed  as  to  cover  not  only  the  spin- 
dle section  of  the  axle,  but  to  extend  back  so  as  to  cover  the  shoulder 
^f  the  axle,  with  a  wing  extending  along  the  under  side  of  the  axle. 
There  is  no  claim  or  statement  in  the  patent  that  this  shape  for  a  thimble 
skein  is  new;  and  hence  it  will  be  assumed,  for  the  purposes  of  this  case, 
that  the  shape  is  old.  It  may  also  be  assumed  that  it  is  part  of  the 
-common  knowledge  that  axle  skeins  have  for  many  years  been  made  of 
cast  metal  of  such  shape  as  was  deemed  desirable  for  their  use,  and  that 
iihere  was  no  difficulty  in  casting  skeins  which  reach  onto  or  cover  the 
shoulder  of  the  axle^  or  extend  along  the  under  side  of  the  axle,  back 
of  the  collar.  The  patentee  inserts  as  part  of  his  specifications  a  dis- 
xilaimer  as  fdllows : 

'*I  am  aware  that  wagon-axle  skeins  have  been  made  of  a  single  piece  of 
^heet  metal;  and  hence,  I  make  no  broad  claim  to  such  construction  of  device, 
but  restrict  myself  to  certain  improvements  specified  in  the  claims." 

Assuming,  then,  as  conceded,  that  thimble  skeins  made  of  sheet  metal 
-were  old  and  well  known  when  this  inventor  entered  the  field,  and  that 
:such  skeins  had  been  made  of  cast  metal  of  any  desired  shape,  the  ques- 
tion is,  can  there  be  any  invention  in  cutting  a  blank  sheet  of  plate  metal 
jn  such  shape  as  that,  when  rolled,  or  bent  into  cylindrical  form,  it  will 
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^t,  not  only  the  spindle  section  of  the  axle,  but  also  extend  over  the 
shoulder,  with  a  wing  along  the  under  side  of  the  axle  back  of  the  col- 
lar? To  cut  a  piece  of  cloth  or  sheet  metal  into  such  form,  as  that,  when 
its  edges  are  brought  together,  bringing  it  into  a  semi-cylindrical  form, 
it  will  tit  an  irregular  surface,  seems  to  me,  requires  only  mechanical 
skill.  Tailors  and  dressmakers  do  it  when  fitting  sleeves  for  their  cus- 
tomers garments,  not  by  the  exercise  of  invention,  but  by  their  acquired 
mechanical  skill.  The  problem  being  given  any  skilled  mechanic  to 
cover  a  piece  of  wood  or  metal  with  an  envelope  of  sheet  or  plate  metal 
by  bending  it  into  the  shape  of  the  article  to  be  covered,  probably  the 
first  step  would  be  to  measure  the  article  to  be  covered  at  various  places, 
so  as  to  determine  the  length  and  width  of  the  blank  to  be  cut  at  its  cor- 
responding places,  and,  after  an  approximation  to  the  desired  shape  of 
the  blank  had  been  obtained  by  such  measurements,  probably  a  paper 
pattern  would  be  cut  out  and  wrapped  about  the  article  to  be  covered, 
.and  in  this  way  a  pattern  of  the  desired  blank  would  be  obtained,  not 
by  invention,  but  by  mechanical  experiment.  The  problem  to  be  solved 
is  mechanical  only,  and  does  not,  it  seems  to  me,  call  into  action  that 
•element  of  the  mind  which  we  call  "inventive  genius,"  which  meets  and 
overcomes  a  difficulty  by  an  entirely  new  expedient,  but  simply  and 
only  demands  the  exercise  of  mere  skill  and  deftness  in  fitting  a  piece 
of  iron  to  a  piece  of  wood.  If  this  patentee  had  given  instructions  as  to 
certain  measurements  to  be  made  which  would  enable  a  workman  to  cut 
a  blank  which  would  always  certainly  fit  an  axle,  then  there  might  be 
some  ground  for  saying  that  he  had  discovered  a  law  of  proportion  which 
involved  invention,  but  he  has  done  no  such  thing  in  this  patent.  The 
most  he  has  done  is  to  tell  us  that,  if  we  wish  the  skein  to  cover  an  en- 
larged surface  back  of  the  collar,  the  blank  for  that  part  must  be  cut 
correspondingly  wider.  It  obviously  required  no  inventive  genius  to 
to  tell  the  public  this.  Any  person,  it  seems  to  me,  who  was  set  to  cover 
a  section  of  a  cone,  which  is  about  the  shape  of  the  spindle  section  of  a 
wagon  axle,  with  a  sheet  of  plate  metal,  would  know  that  his  blank  must 
be  wider  where  it  was  intended  to  cover  the  larger  end  than  the  portion 
which  was  intended  to  cover  the  small  end,  and  that  the  taper  of  his 
blank  must  correspond  to  the  taper  of  the  axle,  and,  if  back  of  the  axle 
there  was  an  abrupt  enlargement  of  the  axle  forming  the  shoulder, 
which  he  was  also  to  cover,  then  there  must  be  a  correspondingly  abrupt 
increase  of  the  width  of  the  blank  at  that  point.  This  is  all  this  pat- 
-entee  has  done  by  his  specifications  and  drawings;  and  in  doing  this,  it 
seems  to  me,  he  has  not  gone  out  of  the  domain  of  common  mechanical 
knowledge. 

Therefore,  while  I  am  averse  to  sustaining  demurrers,  in  this  class 
of  cases,  which  shall,  in  eflfect,  say  that  the  patent-office  has  issued  a 
patent  which  is  obviously,  and  from  common  knowledge,  void  for  want 
of  invention,  yet,  when  a  case  is  as  plain  as  this  seems  to  me  to  be,  I  think 
it  the  duty  of  the  court  to  do  so,  and  thus  save  the  parties  the  extraordi- 
nary expenses  and  delay  which  almost  uniformly  attend  patent  litigation. 
The  demurrer  is  sustained,  and  the  bill  dismissed  for  want  of  equity. 
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Dodge  Manuf'q  Co.  v.  Puster  et  al. 

{CircuU  Cmirty  N.  D.  IlWnote.    December  30, 1889.) 

Patents  for  Inventions— Infringement. 

Complainant's  president  being  the  owner  of  letters  patent,  under  which  it  manu- 
factured split  pulleys,  assigned  an  interest  therein,  with  the  right  in  the  assignee 
to  manufacture,  ana  any  improvements  were  to  be  joint  property.  An  employe  of 
complainant  instructed  the  assignee  in  the  manufacture,  and,  it  appeared,  used 
substantially  the  forms  claimed  in  a  patent  for  which  he  applied,  but  assigned  to 
the  president,  who  assigned  immediately  after  its  issue  to  complainant.  Held^  that 
complainant  could  not  dispute  the  right  of  the  assignee  to  manufacture  under  the 
last  patent. 

In  Equity.     Bill  for  infringement  of  letters  patent. 
West  &  Bond^  for  complainant. 
J.  H.  Raymond,  for  defendants. 

Blodgett,  J.  The  bill  in  this  case  charges  the  infringement  by  de- 
fendants of  the  first  claim  of  patent  No.  275,947,  granted  April  17, 1883, 
to  Gustavus  B.  Sanborn,  for  a  "split  pulley,"  and  of  claims  Nos.  2,  3,  4, 
and  5  of  patent  No.  351,064,  granted  October  19,  1886,  to  Wallace  H. 
Dodge,  assignee  of  Charles  McNeal,  for  a  "wooden  pulley,"  and  asks  an 
injunction  and  accounting.  The  devices  covered  by  both  these  patents, 
and  their  utility,  is  aptly  described  in  the  second  paragraph  of  the  San- 
born patent,  as  relating  to  "split  pulleys  made  of  wood,  or  mainly  so, 
such  as  are  used  on  shafting  for  driving  machinery,  and  which  are  split, 
or  made  in  separate  sections  or  halves,  to  provide  for  putting  them  on 
or  taking  them  off  their  shaft  laterally  relativel}'^  to  the  shaft,  whereby 
they  may  be  hung  or  removed  without  disturbing  the  shaft,  and  without 
interfering  with  other  pulleys  or  devices  on  the  shaft,  or  the  hangers 
carrying  the  shaft."  The  principal  feature  covered  by  these  two  patents 
is  the  division  of  the  pulley  by  a  zigzag  line,  so  that  the  irregular  sur- 
faces, when  brought  together,  will  interlock,  and  thus  aid  in  preventing 
displacement  of  the  parts  on  the  line  of  separation, — split  pulleys  being 
an  old  device,  and  the  patents  now  in  question  being  only  for  improve- 
ments on  them.  The  defenses  interposed  are:  (1)  That  the  defendant 
is  agent  in  the  city  of  Chicago  for  the  sale  of  pulleys  manufactured  by 
the  Milburn  Gin  &  Machine  Company  of  Memphis,  Tenn.,  and  that  by 
certain  dealings  and  transactions  between  the  complainant  company  and 
Wallace  H.  Dodge,  the  president  of  the  complainant  company,  and  J. 
D.  &  T.  H.  Milburn,  and  the  Milburn  Gin  &  Machine  Company,  said 
Milburn  Gin  &  Machine  Company  were  licensed  and  authorized  to  man- 
ufacture the  pulleys  in  question,  which  were  sold  by  the  defendant,  as' 
the  agent  of  said  gin  and  machine  Company.  (2)  That  the  claims  of 
which  infringement  is  charged  in  the  respective  patents  involved  herein 
are  void  for  want  of  patentable  novelty  in  the  devices  therein  described* 
(3)  That  defendants  do  not  infringe. 

In  regard  to  the  alleged  license  or  permission  to  the  Milburn  Gin  & 
Machine  Company  to  aianufac>.ure  the  pulleys  in  question,  the  proof 
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shows  that,  for  some  time  prior  to  the  .20th  of  February,  1885,  the  com- 
plainant company  had  been  engaged  in  the  business  of  manufacturing 
split  pulleys  as  licensees  of  Wallace  H.  Dodge,  its  president,  under  pat- 
ent No.  260,462,  granted  July  4,  1882,  to  Wallace  H.  Dodge  and 
•George  Philion,  and  patent  No.  276,330,  granted  April  24,  1883,  to 
said  Wallace  H.  Dodge, — the  said  Dodge  being  also  the  principal  stock- 
holder of  the  complainant  company,  and  the  manager  of  its  business 
affairs;  that  some  time  shortly  prior  to  February  20,  1885,  the  factory 
and  plant  of  the  complainant  company  were  substantially  destroyed  by 
fire,  whereby  said  company  met  with  a  severe  loss,  and  became  finan- 
cially embarrassed,  and  the  said  Wallace  H.  Dodge,  by  reason  of  said 
loss,  also  became  seriously  embarrassed  and  in  need  of  funds  or  other 
means  to  sustain  his  own  credit  and  that  of  the  complainant;  that  on  the 
20th  of  February,  1885,  said  Dodge  entered  into  a  contract  with  J.  D. 
&  T.  H.  Milburn,  of  Memphis,  Tenn.,  whereby  he  conveyed  to  the  said 
Milburns  one-half  of  the  two  last  above  mentioned  patents  Nos.  260,462 
and  276,330,  with  provisions  for  the  joint  management  of  the  interests 
growing  out  of  the  ownership  of  said  patents  by  a  joint-stock  company, 
to  be  organized  by  the  parties  to  said  contract,  and  with  the  further  pro- 
vision in  the  contract  that  ^^any  improvements  in  pulleys  that  may  be 
discovered  from  time  to  time  by  either  parties,  or  any  improvements 
that  may  be  purchased  from  others,  shall  belong  jointly  to  the  parties" 
to  said  contract;  that,  as  part  of  the  consideration  for  the  transfer  of  said 
patents,  the  Milburns,  by  their  credit  and  meansj  aided  the  complainant 
company  and  Dodge,  its  president,  to  the  amount  of  nearly  $20,000,  and 
it  was  understood  and  agreed  that  the  Milburn  Gin  &  Machine  Company, 
which  was  mainly  owned  by  the  Milburns,  should  at  once  enter  upon 
the  manufacture  of  split  pulleys  of  the  same  kind  manufactured  by  the 
complainant  company;  that,  in  accordance  with  said  agreement  and  un- 
derstanding, the  Milburn  Gin  &  Machine  Company  sent  one  of  its  men 
to  the  complainant  company's  factory  at  Mishawaka,  Ind.,  to  have  him 
there  instructed  in  the  art  and  business  of  manufacturing  split  pulleys, 
and  the  complainant  furnished  to  said  agent  and  employe  of  the  Milburn 
Gin  &  Machine  Company  all  necessary  instruction  in  the  manufacture  of 
such  pulleys,  and  with  all  patterns  and  drawings  necessary  to  enable  the 
Milburn  Gin  &  Machine  Company  to  enter  upon  said  branch  of  manu- 
facturing, and  that  the  patterns  and  drawings,  so  furnished  to  the  said 
agent  and  employe  of  the  Milburn  Gin  &  Machine  Company,  were  sub- 
stantial representations  of  split  pulleys,  constructed  in  accordance  with 
the  McNeid  patent  and  the  claims  thereof  now  before  the  court;  that 
Charles  McNeal,  the  alleged  inventor  of  the  device  covered  by  the  Mc- 
Neal  patent,  was  at  that  time  the  foreman  of  the  complainant's  factory, 
and  instructed  the  said  agent,  and  furnished  him  with  the  drawings  and 
plans  for  such  manufacture;  that  the  Milburn  Gin  &  Machine  Company 
at  once  entered  upon  the  manufacture  of  split  puUeys,  substantially  the 
same  in  form  and  construction  as  those  manufactured  by  the  complain- 
ant company,  and  like  those  in.  question  in  this  suit,  and  has  continued 
such  manufacture  up  to  the  commencement  of  this  suit,  with  the  knowl- 
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edge  .of  the  complainant  company;  that  said  Charles  McNeal,  the  al* 
ieged  inventor  of  the  device  covered  by  the  McNeal  patent,  at  or  about 
the  time  he  applied  for  said  patent,  assigned  all  his  interest  therein  to 
the  said  Wallace  H.  Dodge,  president  of  the  complainant  company,  and 
the  said  McNeal  patent  was  in  accordance  with  said  assignment  issued 
to  the  said  Dodge,  as  the  assignee  of  McNeal,  and  that  a  few  days  after 
the  issue  of  said  patent  said  Dodge  assigned  said  patent  to  the  complain- 
ant company;  that  differences  arose  between  the  Milburn  Gin  &  Machine 
Company  and  the  complainant  company  soon  after  the  issue  of  the  Mc- 
Neal patent,  in  regard  to  accountings  between  them  under  the  said  con- 
tract of  February  25,  1885,  but,  although  the  Milburn  Gin  &  Machine 
Company  has  continued  to  manufacture  pulleys  substantially  like  those 
covered  by  the  claims  here  in  question  in  the  McNeal  patent,  the  com- 
plainant has  never  attempted  to  enjoin  or  restrain  the  Milburn  Gin  & 
Machine  Company  from  such  manufacture. 

Here,  then,  we  have  the  fact  established  that  in  February,  1885,  com- 
plainant was  making  split  pulleys  substantially  like  those  now  in  con- 
troversy, under  a  shop  right  to  use  the  patents  Nos.  260,462  and  276,- 
330,  which  were  owned  by  the  said  Wallace  H.  Dodge,  who  then  was, 
and  still  is,  the  principal  owner  in  complainant  company,  and  manager 
of  its  affairs;  that  Dodge,  for  the  purpose  of  obtaining  means  whereby 
to  continue  the  business  of  the  complainant  company,  assigned  half 
these  two  patents  to  the  Milburns,  and  the  Milburns,  in  turn,  licensed 
the  Milburn  Gin  &  Machine  Company  to  enter  upon  the  manufacture  of 
split  pulleys  in  said  two  patents,  and  the  complainant  company  pro- 
ceeded to  furnish  the  Milburn  Gin  &  Machine  Company  with  instruc- 
tions in  the  art  of  manufacturing  split  pulleys,  and  with  drawings  and 
plans  for  the  construction  of  such  pulleys,  substantially  identical  with 
the  form  of  construction  for  such  pulleys  provided  for  in  the  McNeal 
patent,  and  that  the  complainant  acquiesced  in  and  aided  and  encour- 
aged the  Milburn  Gin  &  Machine  Company  in  entering  upon  said  man- 
ufacture. 

I  think,  from  the  facts  disclosed,  the  inference  is  fairly  justifiable  that 
McNeal,  as  the  foreman  of  the  complainant  company,  had  substantially 
perfected  whatever  improvement  the  McNeal  patent  shows  in  the  con- 
struction of  split  wood  pulleys,  at  the  time  the  Milburn  Gin  &  Machine 
Company  sent  their  employe  to  complainant's  factory  for  instructions, 
and  that  in  instructing  and  starting  the  Milburn  Gin  &  Machine  Com- 
pany in  such  manufacture  the  complainant,  knowing  that  the  said  gin 
and  machine  company  only  intended  to  manufacture  under  the  Dodge  and 
Philion  and  Wallace  H.  Dodge  patents,  still  gave  the  Gin  and  Machine 
company  to  understand  that  the  approved  form  of  manufacture  under 
said  patents  was  that  for  which  plans,  drawings,  and  instructions  were 
given  to  the  said  Gin  and  Machine  company's  agent,  I  think  it  very 
clear  that  McNeal  made  whatever  invention  there  is  covered  by  his^ 
patent  as  an  employe  of  the  complainant,  and  intended  the  complain- 
ant to  have  the  benefit  of  it.  This  is  shown  by  the  fact  that  he  trans- 
ferred his  application  foj  a  patent  to  Wallace  H.  Dodge,  the  president 
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of  the  complainant,  and  that,  within  a  few  days  after  the  issue  of  the 
patent,  said  Dodge  transferred  the  patent  to  the  complainant,  reciting 
that  the  complainant  was  the  real  owner  thereof. 

All  the  dealings  and  relations  between  Dodge  and  the  Milburns,  and 
the  Milbums  and  the  Milbum  Gin  <fe  Machine  Company,  and  between 
the  complainant  and  the  Milburn  Gin  &  Machine  Company,  shown  in 
the  proof  in  this  case,  satisfy  me  that  Dodge  represented  and  spoke  for 
the  complainant  company,  and  that  the  complainant  company  under- 
stood that  the  Milbum  Gin  &  Machine  Company  was  expected,  under 
its  license  from  the  Milburns,  to  make  just  such  pulleys  as  the  com- 
plainant was  then  making,  or  might  thereafter  make,  under  any  ac- 
quired patent.  It  therefore  seems  clear  to  me  that  the  complainant,  un- 
der the  facts  disclosed  in  this  case,  is  estopped  from  complaining  of  the 
manufacture  of  split  pulleys,  such  as  are  in  controversy  in  this  case,  and 
fiuch  as  are  covered  by  the  specifications  and  claims  of  the  McNeal  pat- 
ent. It  may  also,  I  think,  be  fairly  insisted  that,  iniismuch  as  the  com- 
plainant company  allowed  the  McNeal  patent  to  issue  to  Wallace  H. 
Dodge  as  owner,  that  whatever  rights  of  manufacture  are  given  under 
said  patent  inure  to  the  Milburn  Gin  &  Machine  Company  under  the 
contract  between  Dodge  and  the  Milburns,  and  the  license  from  the  Mil- 
bums  to  the  Milburn  Gin  &  Machine  Company. 

The  Sanborn  patent  was  not  purchased  by  the  complainant  until  some 
time  in  December,  1886,  and  I  do  not  think  it  necessary  to  discuss  or 
-consider  whether  that  patent  came  within  the  provision  frfr  the  purchase 
of  subsequent  improvements  in  the  contract  between  Dodge  and  the  Mil- 
burns  or  not,  as  I  am  abundantly  satisfied  that  the  machines  sold  by 
the  defendants  do  not  infringe  the  first  claim  of  that  patent.  The  view 
I  have  taken  in  regard  to  the  legal  effect  of  the  dealings  between  the 
-complainant  and  the  manufacturers,  for  whom  defendants  were  acting  as 
agents  in  the  sale  of  the  pulleys  in  question,  relieves  me  from  the  neces- 
sity of  passing  upon  the  question  of  novelty  raised  by  the  defendants  in 
this  case*     The  bill  is  therefore  dismissed  for  want  of  equity. 


Smith  et  al.  v.  Pabtbidge. 

(Circutt  Ccw%  E,  D.  Pennsylvania.    Febraary  25, 1890.) 

PaTBNTB  fob  InyXHTIONS— iNTBINaBMBNTS— AUTOMATIO  FaNB. 

Letters  patent  to  WiUiam  H.  Smith,  No.  888,800,  March  81. 1886,  for  automatlo 
fans,  with  an  adjastable  collar  having  a  spring  plug  for  locking  the  same  to  the 
shaft  which  it  incloses,  the  leaves  connecting  the  collar  and  vanes,  and  the  peculiar 
vane  bearings,  in  combination  with  the  shaft  and  vanes,  as  described  in  specitiea- 
tion  and  shown  by  model,  and  limited  to  exact  combination,  including  peculiar 
locking  arrangements  and  vane  bearings  and  plain  and  direct  equivalents,  is  not 
infringed  by  a  regulator  which  does  not  embrace  the  peculiar  locking  device  or 
vane  bearings  described,  or  their  direct  equivalents 
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3,  Same— WiNBMtLLa— Analogous  Use. 

Where  the  uses  are  precisely  similarf  and  the  one  device  suggests  the  other,  the 
fact  that  the  anticipatory  device  was  applied  to  regulate  the  vanes  of  windmills, 
while  the  present  was  applied  to  fans  for  ventilation,  which  belonged  to  a  difCer- 
ent  department  of  art,  does  not  prevent  the  two  devices  from  being  analogous. 

In  Equity  to  Enjoin  Infringement  of  Patent,  by  William  M.  Smith 
and  James  Caldwell  against  Edward  Partridge. 
George  Northwood^  for  complainants. 
Chas.  F.  Van  Horiij  for  respondent. 

Butler,  J.  The  suit  is  for  infringement  of  patent  No.  338,300  of 
March  31, 1886, "for  automatic  fans,"  the  claims  of  which  are  as  follows: 

"(1)  In  a  fan  comprising  a  power-driven  shaft  or  spindle  with  blades,  the 
com bi nation,  with  said  shaft  and  adjustable  blades  thereon,  of  an  adjustable 
collar,  which  locks  fast  on  said  shaft  at  different  points,  and  links  or  connec- 
tions between  said  blades  and  collar,  whereby,  by  moving  said  collar,  the 
angle  of  inclination  of  said  blades  may  be  varied,  and  the  latter  locked  in 
their  adjusted  position,  substantially  as  describe/d.  (2)  The  combination, 
with  a  spindle  having  sockets  or  recesses,  a,  a,  of  cross-head  or  hub,  B,  hav- 
ing female  screw  sockets,  blades,  C,  C,  having  threaded  shanks,  C,  C,  knob 
or  sleeve,  D,  having  spring  plug,  F,  and  links,  G,  G,  substantially  as  shown 
and  described. " 

The  respondent's  device  (alleged  to  infringe)  is  also  covered  by  a  patent 
which  contains  a  great  number  of  claims,  the  substance  of  which  is  as 
follows: 

"In  a  rotary  fan,  the  combination  of  a  driving  shaft,  a  wing  or  blade  holder 
having  lateral  tubular  wrist-pins,  blades  or  wings  having  shafts  adapted  to 
the  bore  of  the  wrist-pins,  and  tubular  sleeves  with  gear  teeth,  fitting  upon 
the  outside  of  said  pins,  stop  mechanism  for  limiting  the  axial  rotation  of  the 
blade  shafts,  a  loose  sleeve  surrounding  the  driving  shaft,  and  racks  connected 
to  the  sleeve,  and  in  gear  with  the  teeth  upon  the  blade-shaft  sleeves." 

It -is  thus  seen  that  the  patented  devices  consist  of  combinations 
mainly,  if  not  entirely,  of  well-known  mechanical  elements,  designed  to 
accomplish  the  same  purpose, — that  is,  the  regulation  of  fan  vanes.  De- 
vices for  this  purpose,  on  the  fans  of  windmills,  are  very  old;  and  these 
devices  are  similar  to  the  complainants'. 

The  position  assumed,  that  such  fans,  and  those  of  more  recent  origin, 
intended  for  ventilation,  belong  to  diflferent  departments  of  art,  and  that 
therefore  the  earlier  and  later  use  of  the  regulators  are  not  analogous, 
cannot  be  sustained.  The  uses  are  precisely  similar;  the  one  suggests 
the  other.  The  complainants  were  not  first,  even,  to  apply  the  use  to 
ventilating  fans. 

The  validity  of  their  patent,  however,  is  not  in  issue.  The  respond- 
ent denies  infringement  only.  He  does  not  attack  the  patent, — doubtless 
because  he  might  thereby  endanger  his  own.  Invoking  the  state  of  the 
art  for  this  purpose  might  be  fatal  to  his  claim  of  novelty,  as  well  as  the 
complainants'.  He  therefore  contents  himself  with  an  effort  to  confine 
the  complainants'  patent  within  so  narrow  a  compass  as  to  avoid  con- 
flict with  his  device. 


Digitized  by 


Google 


TSHBPPE   r.  BERNHEIM.  69 

Supposing  the  patent  valid,  what  does  it  cover?  Substantially  it  is 
for  the  collar  with  locking  device  to  adjust  it  on  the  shaft  or  spindle,  and 
the  links  or  levers  connecting  the  collar  and  vanes,  whereby  the  latter 
may  be  shifted  and  held  in  position, — in  combination  with  the  shaft  and 
vanes  as  shown  by  the  model.  Thus  broadly  stated,  the  combination  is 
old.  As  before  suggested,  the  same  elements  similarly  combined,  are 
found  in  the  various  prior  patents  relating  to  windmill  fans.  The  pat- 
ent must  therefore  be  regarded  as  for  an  adjustable  collar,  having  a  spring 
plug  for  locking  the  same  to  the  shaft  which  it  incloses,  the  levers  con- 
necting the  collar  and  vanes,  and  the  peculiar  vane  bearings,  in  combi- 
nation with  the  shaft  and  vanes,  as  described  in  the  specification  and 
shown  by  the  model.  In  other  words,  the  patent  must  be  so  limited  as  to 
confine  it  to  the  exact  combination  shown,  including  as  necessary  parts 
the  peculiar  locking  arrangement  and  vane  bearings,  and  their  plain  and 
direct  equivalents.  The  claim  to  substitute  any  and  every  other  me- 
chanical contrivance  for  these  latter  parts  is  clearly  inadmissible.  Such 
substitution  would  deprive  the  combination  of  all  possible  claim  to  nov- 
elty. Thus  limited,  the  patent  is  not  infringed.  I  need  not  enlarge  on 
this  subject.  It  is  sufficient  to  say  that  the  respondent's  device  does  not 
embrace  the  locking  arrangement  or  vane  bearings,  or  their  direct  equiv- 
alents. Whether  the  other  elements  of  the  two  devices  are  the  same 
need  not  be  considered.  It  is  certainly  easier  to  distinguish  the  respond- 
ent's from  the  complainants'  than  it  is  to  distinguish  the  latter  from 
those  which  preceded  it.  A  decree  must  therefore  be  entered  dismiss- 
ing the  bill,  with  costs. 


TsHBPPB  V.  Bernheim  ct  aL 

(CireuU  Court,  S.  D,  New  York,    April  14,  ISOO.) 

Patents  fob  Iir^BNTiONs— Infrinobment. 

Id  a  suit  to  restrain  the  infringement  of  letters  patent  No.  897,259,  Issued  Febni 
ary  5, 1889,  to  Adolph  Tsheppe,  for  naphthaline  paper,  where  the  only  question  at  is- 
sue was  as  to  infringement,  and  the  uncontradicted  testimony  of  an  expert  showed 
that  defendant's  paper  was  manufactured  in  the  manner  described  in  said  patent, 
held,  that  an  injunction  and  an  accounting  would  be  decreed. 

In  Equity. 

Erank  V.  Briesen^  for  plaintiflF. 

H.  A.  Westy  for  defendants. 

Shtpman,  J.  This  is  a  bill  in  equity  to  restrain  the  infringement  of 
letters  patent  No.  397,259,  dated  February  5,  1889,  to  Adolph  Tsheppe, 
for  a  new  naphthaline  paper.  The  invention  related  to  the  manufacture 
of  a  paper  or  fabric  with  a  coating  of  naphthaline  on  both  sides,  which 
was  to  serve  as  an  insecticide  in  preserving  furs  and  woolen  goods  from 
being  injured  by  moths  or  other  insects.     The  patentee  says  in  his 
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specification  that  his  invention  consisted  "in  immersing  paper,  prefer- 
ably not  sized,  first  into  a  bath  of  molten  naphthaline  of  a  temperature  as 
near  the  congelation  point  as  practical  for  the  operation  of  dipping,  by 
which  a  heavy  deposit  of  naphthaline  is  obtained.  This  deposit  is  crys- 
talline and  porous,  peeling  off  easily,  and  its  surface  is  rough  and  warty, 
but,  if  the  paper  covered  with  its  first  coat  is  then  dipped  rapidly  int^j 
a  bath  of  molten  naphthaline  of  a  higher  temperature, — say  five  degrees, 
— then  the  interstices  between  the  crystals  first  deposited  are  filled  up, 
and  the  coating  becomes  hard  and  compact,  and  the  whole  product  is 
of  a  porcelain-like  appearance,  with  smooth  surface.  By  subsequent 
dipping,  this  coating  of  naphthaline  may  be  increased  in  thickness  to  any 
degree."  It  appears  from  the  specification  that  it  had  been  proposed  to 
make  naphthaline  paper  by  embedding  a  layer  of  naphthaline  between  two 
layers  of  paper.  It  is  obvious  that  a  profuse  evaporation  is  furnished 
from  the  large  surface  of  the  patented  paper,  and  that  the  naphthaline  ac- 
complishes its  work  without  staining  or  entering  into  the  meshes  of  the 
goods.     The  claim  is  as  follows: 

"As  a  new  article  of  manufacture,  the  sheet  a,  having  a  coating,  6,. of 
naplithaline,  in  two  or  more  superposed  layers,  the  first  presenting  a  rough 
appearance,  the  second  filling  up  the  interstices  of  the  first  layer,  and  present- 
ing H  hard,  compact,  porcelaln-liku  appearance,  with  a  smooth  surface,  sub- 
stantially as  described/' 

The  defendant  upon  the  argument  made  no  criticism  upon  the  patent- 
ability of  thie  invention;  there  was  no  testimony  upon  the  subject;  the 
state  of  the  art  was  apparently  as  recited  in  the  specification:  and,  as  the 
article  is  out  of  the  domain  of  common  knowledge,  I  have  no  reason  to 
doubt  the  propriety  of  the  action  of  the  patent-office.  The  only  ques- 
tion in  the  case  is  that  of  infringement,  and  that  can  hardly  be  called  a 
question,  for  the  defendants  have  no  knowledge  on  the  subject, — had  no 
testimony, — while  the  complainant's  testimony  was  intelligent  and  def- 
inite, from  a  witness  who  is  a  competent  expert,  and  who  says  that  the 
article  which  the  defendants  have  sold  is  manufactured  in  the  manner 
described  in  the  patent,  and  the  exhibits  apparently  corroborate  his 
opinion.     Let  there  be  a  decree  for  an  injunction  and  an  accounting. 


American  Cable  Ey.  Co.  v.  Mayor,  Etc.,  op  the  City  op  New  York 

et  al, 

{CircuU  CourU  S.  D,  New  York,    AprU  14, 1890.) 

Patents  fop  Invkntions—Inpringembnt— Pleading. 

Under  Rev.  St.  U.  S.  %  4886,  which  provides  for  patents  for  inventions  which 
have  not  been  known  or  used  by  others  in  this  country,  and  not  patented  or  de- 
scribed in  any  printed  publication  in  this  or  any  foreign  country,  and  not  in  publio 
use  or  on  sale  for  more  than  two  years  before  the  application,  a  Dill  for  injunction 
which  alleges  that  the  patentee  was  the  original  inventor  of  the  patented  improve- 
ment, which  had  not  been  patented  to  himself  or  to  others  with  his  knowledge  or 
consent  in  any  country,  and  had  not,  to  his  or  the  orator's  knowledge,  been  in  pub> 
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lie  use  or  on  sale  in  the  United  States  for  more  than  two  years  before  his  applioa- 
tion  for  patent,  and  had  not  ever  been  known  or  used  or  described  in  any  printed 
publication  In  this  or  aoy  foreign  country  before  his  application,  sufficiently  shows 
the  patentability  of  the  invention. 

In  Equity.     On  demurrer  to  bill. 
Chas,  Howard  WHluimSy  for  complainant. 
WHlvjm,  N.  Dyknum^  for  defendants. 

Shipman,  J.  This  is  a  general  demurrer  to  the  complainant's  bill  ia 
equity  to  restrain  the  infringement  of  letters  patent. 

The  bill  alleges  that  the  patentee  was  the  original,  first,  and  sole  in- 
ventor of  a  certain  new  and  useful  improvement  in  the  construction  of 
cable  railways,  fully  described  in  the  specification  of  the  said  letters  pat- 
ent, which  had  not  been  patented  to  himself  or  to  others,  with  hi& 
knowledge  or  consent,  in  any  country,  and  had  not,  to  his  or  the  orator's 
knowledge,  been  in  public  use  or  on  sale  in  the  United  States  for  more 
than  two  years  prior  to  his  said  application  for  letters  patent,  and  had 
not  ever  been  known  or  used  or  described  in  any  printed  publication  in 
this  or  any  foreign  country  prior  to  his  invention  and  discovery  thereof, 
and  application  for  letters  patent  of  the  United  States  therefor.  The 
grounds  of  demurrer  which  were  stated  on  the  argument  are — Firsts  that 
there  is  no  averment  that  the  invention  had  not  been  patented  in  this  or 
any  foreign  country  before  the  date  of  the  invention,  but  that  it  is  simply 
alleged  that  it  had  not  been  patented  with  his  knowledge  or  consent, 
which  is  an  immaterial  matter,  and  is  not  the  fact  which  is  required  by 
section  4886;  and,  secondly,  that  the  allegation  in  regard  to  public  use  or 
sale  prior  to  the  application  is  simply  that  the  improvement  had  not 
been  in  such  use  to  the  patentee's  or  the  complainant's  knowledge,  which 
is  also  an  immaterial  matter.     Section  4886  is  as  follows: 

*•  Any  person  who  has  invented  or  discovered  any  new  and  useful  •  ♦  ♦ 
Improvement  thereof,  not  Icnown  or  used  by  others  in  this  country,  and  not 
patented  or  described  in  any  printed  publicHtion  in  this  or  any  foreign  coun- 
try, before  his  invention  or  discovery  thereof,  and  not  in  public  use  or  on  sale 
for  more  than  two  years  prior  to  his  application,  unless  the  same  is  proved  to- 
have  been  abandoned,  may    *    ♦    *    obtain  a  patent  therefor." 

The  averments  do  not  use  the  language  of  the  statute,  and  are  not  in 
the  customary  form,  and  some  of  them  are  open  to  the  objectiDns  which 
have  been  urged  by  the  defendants;  but,  when  all  the  averments  are 
taken  together,  I  think  that  they  state,  in  an  informal  way,  the  facta 
which  are  prerequisites  to  a  valid  patent.  The  bill  alleges  that  the  pa- 
tentee was  the  original  and  first  inventor  of  the  subsequently  described 
new  and  useful  improvement,  which  had  never,  prior  to  his  invention 
thereof,  been  known  or  used  or  described  in  any  printed  publication  in 
this  or  any  foreign  country.  This  averment  is  equivalent  to  one  formally 
saying  that  the  invention  had  not  been  known  or  used  by  others  in  thia 
country,  and  had  not  been  patented  or  described  in  print  in  this  or  a 
foreign  country;  for,  if  it  had  never  been  known  by  anybody  in  this  or 
any  other  country  before  the  date  of  the  invention,  it  could  not  have 
been  patented. 
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The  bill  also  alleges  that  the  improvement  had  not  been,  to  the  pa- 
tentee's or  the  orator's  knowledge,  in  public  use  or  on  sale  in  the  United 
States  for  more  than  two  year^  prior  to  the  application  for  letters  patent, 
and  had  never  been  known  or  used  in  this  country  prior  to  the  applica- 
tion. This  is  an  express  averment  that  it  had  never  been  in  public  use 
for  any  time  before  the  application;  and,  if  it  had  never  been  known  by 
anybody  before  the  application,  it  could  not  have  been  on  sale,  for  the 
manufacture  and  presentation  of  an  invention  in  the  market  creates  a 
knowledge  which  is  inconsistent  with  the  averment  that  nobody  knew 
of  its  existence.  The  pleader  would'have  made  a  more  simple  and  more 
neat  paragraph  if  he  had  followed  the  language  of  the  statute,  but  I 
think  that  his  averments  are  adequate,  and  they  apparently  comply  with 
*,ne  averments  which  were  regarded  as  sufficient  in  McCoy  v.  Ndson^  121 
U.  S.  484,  7  Sup.  Ct.  Rep.  1000. 

The  demurrer  is  not  sustained. 


Clotworthy  v.  Schepp. 
(CircuU  Co\tr%  8.  D.  New  York.    April  31, 1890.) 

L  Tbade-Marks— Injunction. 

The  manufacturer  of  an  unoooked  pudding,  put  up  In  packages,  under  the  trade- 
mark name  of  ^'Puddlne, "  cannot  enjoin  the  maker  of  a  similar  preparation  from 
using  the  word  ** Pudding"  in  describing  It. 
2.  Same.  '    . 

The  use  of  the  word  "Rose, » In  connection  with  the  word  "Vanilla, "  as  a  trade- 
mark, is  no  ground  for  enjoining  a  rival  maker  of  similar  products,  containing  those 
well-known  flavors,  from  using  those  words  in  describing  his  goods. 
8.  Same. 

A  manufacturer  who  falsely  represents  the  composition  of  his  goods  by  the  la- 
bels on  bis  packages  is  in  no  position  to  enjoin  a  rival  manufacturer  from  using 
similar  labels  and  packages,  on  the  ground  that  the  latter  thereby  deceives  the 
public. 

Motion  for  Preliminary  Injunction. 

Bill  by  William  P.  Clotworthy  against  Leopold  Schepp  to  restrain  cer- 
tain alleged  infringements  of  complainant's  trade-marks. 
Wm.  Henry  Browne,  for  complainant. 
Theron  G,  Strong,  for  defendant. 

Lacombe,  J.  The  complainant  owns  two  registered  trade-marks, — 
the  word  "Puddine"  (an  arbitrary  word  symbol)  applied  to  an  article  of 
prepared  food,  and  the  word  "Rose,"  also  applied  to  the  same  in  connec- 
tion with  the  word  "Vanilla."  This  last  word  is  inaccurately  stated  in  the 
declaration  of  trade-mark  to  be  "an  arbitrary  and  fanciful  word  symbol." 
It  in  fact  describes  a  well-known  flavoring  extract,  and,  when  used  in 
every-day  speech  with  food  products,  implies  that  such  products  are  fla- 
vored with  rose.  Complainants  seek  to  enjoin  defendant  from  putting 
up  and  selling  defendant's  food  preparation  in  certain  packages,  which 
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he  contends  infringe  his  trade-mark,  and  deceive  the  public;  being  mis- 
taken, as  he  claims,  for  complainant's  packi^es.  What  defendant  makes 
and  sells  is,  in  fact,  an  uncooked  "pudding,"  within  the  dictionary 
definition  of  that  word,  viz:  "Flour  or  meal  mixed  with  a  variety  of 
ingredients,  and  usually  sweetened."  Of  course,  the  complainant  can- 
not, by  coining  a  word  which  resembles  "pudding,  "and  registering  it  as 
a  trade-mark,  prevent  other  makers  of  pudding  from  calling  their  goods 
by  their  well-known  English  name.  Nor,  in  view  of  the  evidence  pro- 
duced by  the  defendant,  namely,  that  both  "rose"  and  "vanilla"  are 
and  have  been  for  many  years  well-known  flavoring  extracts,  bought  and 
sold  under  those  names,  and  used  by  confectioners,  can  complainant 
prevent  other  persons  who  flavor  their  food  products  with  rose  or  vanilla, 
or  a  mixture  of  both,  from  truthfully  describing  them  as  so  flavored. 

Complainant  further  bases  his  claim  to  an  injunction  upoi^  an  alleged 
simulation  of  his  packages,  contending  that  the  preparation  of  defend- 
ant is  put  up  in  packages  which,  by  the  arrangement  of  the  descriptive 
terms  "pudding"  and  "rose  vanilla,"  in  connection  with  the  shape,  size, 
color,  and  general  appearance  of  the  packages,  simulate  those  of  the 
complainant,  and  deceive  the  public  into  purchasing  the  defendant's  un- 
der the  belief  that  they  are  getting  the  complainant's.  The  affidavits  of 
two  persons  who  claim  to  have  been  deceived  by  the  appearance  of  the 
packages  are  presented.  Of  course,  ocular  inspection  of  the  respective 
packets  is  the  most  persuasive  evidence  on  such  a  question.  There  is 
some  similarity  between  the  packages  on  one  face,  but  the  other  parts 
are  so  dissimilar,  so  plainly  declare  that  the  goods  are  defendant's  make 
and  are  claimed  to  be  protected  by  his  own  trade-mark,  that  it  is  not  easy 
to  see  how  any  but  the  most  incautious  purchaser  could  be  deceived. 
Moreover,  the  complainant  himself  is  engaged  in  deceiving  the  very  pub- 
lic whom  he  claims  to  protect  from  the  deception  of  others.  He  calls 
his  preparation  "fruit"  puddine.  In  nine  different  places  on  his  pack- 
age this  word  "fruit  "is  repeated,  as  descriptive  of  the  article,  and  a  dish 
of  fruit  (pears,  grapes,  etc.)  is  most  prominently  depicted  on  one  face  of 
each  packet.  His  packages  plainly  suggest  that  fruit  of  some  kind  en- 
ters in  some  shape  into  his  compound.  A  chemical  analysis  produced 
by  defendant,  the  substantial  accuracy  of  which  is  not  disputed,  discloses 
the  fact  that  his  "puddine"  is  composed  exclusively  of  corn  starch,  a  small 
amount  of  saccharine  matter,  and  a  flavoring  extract,  with  a  little  carmine 
added  to  give  it  color;  it  contains  no  fruit  in  any  form.  Under  these* cir- 
cumstances, complainant's  rights  are  not  sufficiently  clear  to  warrant  the 
granting  of  a  preliminary  injunction.  Fetridge  v.  FTeHs,  4  Abb.  Pr.  144, 
approved  in  Medicine  Co.  v.  Wood,  108  U.  S.  218,  2  Sup.  Ct.  Rep. 
436. 
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Collins  Chemical  &  Manuf'g  Co.  v.  Capitol  City  MANur^a  Co. 

{Circuit  Cowr%  D.  ConnectUmU    May  1, 1890.) 

Trade-Marks— Infrtngbment — ^Pbaotiob. 

Where,  in  suit  for  the  infringement  of  a  trade-mark,  exhibits  of  the  devices  used 
by  both  complainant  and  defendant  accompany  the  bill,  the  court  will  sustain  a 
demurrer  to  the  bUl  where  the  exhibits  show  that  there  is  no  infringement. 

In  Equity.     On  demurrer  to  bill. 
JET.  A.  West,  for  plaintiff. 
A.  H.  Walker^  for  defendant. 

Shipman,  J.  The  complainants'  bill  for  an  alleged  infringement  of 
their  trade-mark  makes  profert  of  the  trade-mark,  and  of  the  sdleged  in- 
fringement, and  exhibits  of  the  boxes  and  the  devices,  and  symbols 
thereon,  which  are  used  by  each  party  accompany  the  bill.  The  de- 
fendant has  demurred,  upon  the  ground  that  the  plaintiffs'  bill  shows 
that  they  have  no  case.  Upon  the  hearing  of  the  demurrer  the  com- 
plainants did  not  appear.  An  inspection  of  the  boxes  shows  palpably 
that  there  is  no  infringement.     The  demurrer  is  sustained. 


The  Albany. 
{District  C<AirU  B,  Massachusetts,    AprU  17, 1890.) 

Salvage— CoMPKNaATioN. 

As  the  steamer  P.  was  entering  Massachusetts  bay,  at  sunrise,  the  coal-barge  A. 
was  sighted  three  miles  to  the  windward,  apparently  in  distress.  The  P.  ohanged 
its  course,  and  took  the  A.  in  tow.  The  A.  nad  been  left  at  1  o'clock  in  the  morn- 
ing by  the  B.,  it  being  the  rear  of  a  tow  being  taken  to  Boston,  and  the  hawser  hav- 
ing broken  in  the  rough  sea.  When  found  the  wind  was  high,  her  rudder  was  dis- 
abled, her  sails  useless,  heavy  seas  were  washing  over  her,  and  her  hatches  in  dan- 
ger of  being  carried  away.  She  was  towed  by  the  P.  to  a  place  of  safety,  and  left: 
the  B.  having  returned  and  met  them.  The  cargo  of  the  P.  was  worth  $147,000,  and 
she  was  delayed  11  hours.  The  A.  and  cargo  were  worth  120,700,  and  was  towed 
with  great  difficulty,  from  the  roughness  of  the  sea  and  the  loss  of  her  rudder. 
Held-,  that  the  P.  should  be  allowed  $4,000,  the  amount  being  increased  by  the  at- 
tempted defenses  that  the  A.  was  not  in  great  peril,  was  not  taken  to  a  place  of 
safety,  and  that  the  P.  agreed  to  bring  her  in  at  towage  rates,  which  were  shown 
to  be  false  by  the  testimony  of  the  master,  who,  though  swearing  to  the  answer, 
said  he  did  not  know  it  contained  such  statements. 

In  Admiralty. 

Shattuck  &  Mvmroe,  for  libelant. 

E.  P,  Carver^  for  claimant. 

Nelson,  J.  As  the  steam-ship  Parthian,  of  the  Boston  &  Philadel- 
phia Line,  was  entering  Massachusetts  bay,  at  sunrise  on  the  morning  of 
November  3,  1889,  bound  for  Boston,  the  wind  being  southerly,  the 
ohief  officer  sighted  from  the  bridge,  about  three  miles  to  windward, 
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the  coal-barge  Albany,  alone,  and  apparently  in  distress.  The  course 
of  the  Parthian  was  thereupon  changed,  and  she  bore  up  until  she  canie 
within  hailing  distance  of  the  barge,  and,  after  some  interchange  of  in- 
quiries between  the  oflBcers  of  the  two  vessds,  the  barge  was  taken  in  tow 
by  the  Parthian,  and  brought  into  Boston  harbor,  arriving  inside  Boston 
light  about  6  o'clock  p.  m.  When  off  the  Hardings,  the  steam-tug  Brit- 
annia was  met,  which  assisted  in  the  towage  from  that  point.  It  ap- 
peared that  the  Albany  left  New  York  on  October  28th,  having  on  board 
1,200  tons  of  coal,  together  with  other  coal-barges,  in  tow  of  the  steam- 
tug  Britannia,  bound  for  Boston.  At  about  1  o'clock  on  the  morning 
of  November  3d,  when  off  Race  point,  the  sea  being  rough,  and  the  wind 
blowing  a  heavy  gale,  the  hawser  parted.  The  Albany  being  the  rear 
barge  of  the  tow,  and  it  being  extremely  difficult  to  make  a  new  connection, 
the  tug  proceeded  on  her  way  to  Boston  with  the  other  barges,  leaving 
the  Albany  adrift,  intending  afterwards  to  return  and  bring  her  in.  In 
the  mean  time  she  was  found  by  the  Parthian,  as  above  stated. 

The  answer  sets  up  that  at  the  time  the  Parthian  came  up,  the  barge 
was  proceeding  towards  Boston  under  sail,  and  was  not  in  any  great 
peril;  that  the  Parthian  did  not  finally  leave  her  in  a  place  of  safety, 
but  left  her  in  a  much  worse  position  than  when  she  first  took  her  in 
tow;  and  that  the  master  of  the  Parthian  agreed  to  tow  her  in  attowago 
rates.  These  statements  were  false,  and  were  disproved  by  all  the  evidence 
in  the  case,  including  the  testimony  of  the  master  of  the  barge,  by  whom 
the  answer  was  sworn  to.  The  master  testified  at  the  hearing  that  he 
was  not  aware,  when  he  made  oath  to  the  answer,  that  it  contained  those 
statements,  but  the  proctor  for  the  owners  informed  the  court  that  the 
answer  was  prepared  from  the  master's  own  account  of  what  occurred. 
The  barge  was  in  the  greatest  peril.  The  wind  was  blowing  a  gale,  and 
the  sea  was  very  rough.  She  was  lying  in  the  trough  of  the  sea,  her 
rudder  disabled,  the  small  sails  which  she  carried  useless.  Heavy  seas 
were  washing  over  her  deck,  and  her  hatches  were  in  danger  of  being 
carried  away.  Her  men  were  exhausted  and  discouraged.  She  was 
drifting  and  being  blown  out  to  sea.  The  barge  was  left  bv  the  Parthian 
inside  Boston  light,  in  smooth  water,  on  good  anchorage  ground,  in  a 
place  of  perfect  safety,  and  in  charge  of  the  tug.  The  hawser  was  finally 
cast  off  at  the  request  of  the  master  of  the  barge.  The  Parthian  ren- 
dered the  assistance  at  the  request  of  the  master  of  the  barge,  and  with- 
out any  agreement  whatever  as  to  the  compensation  she  was  to  receive. 
It  is  manifest  from  all  the  evidence  in  the  case,  and  especially  from  the 
testimony  of  the  master  of  the  barge,  that  the  answer  was  not  made  in 
good  faith,  but  was  well  known  to  the  owners  to  be  false  and  misleading. 
This  certainly  indicates  a  purpose  of  concealing  from  the  court  the  mag- 
nitude of  the  peril  in  which  the  barge  was  placed.  The  towing  by  the 
Parthian  was  a  matter  of  extreme  difficulty,  owing  to  the  sheering  of 
the  barge  from  side  to  side,  from  want  of  a  rudder  to  keep  her  in  the 
wake  of  the  steamer.  A  nine-inch  hawser  was  parted  in  the  towing. 
The  Parthian  was  a  large  and  valuable  ship,  and  her  cargo  was  valued  at 
1147,000.  Her  voyage  was  delayed  11  hours.  The  value  of  the  Al- 
V. 42F.no. 1 — 6 
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banyand  her  csargo  were  $20,700.  Considering  the  peril  the  Albany  was  in, 
and  also  being  of  opinion  that  the  compensation  should  be  considerably 
enhanced  on  account  of  the  extraordinary  character  of  the  defense,  I  fix 
the  salvage  at  $4,000.  A  decree  is  to  be  entered  for  the  libelants  for 
that  amount  with  costs.     Ordered  accordingly. 


The  Sachem.* 
Jansen  v.  The  Sachem. 

(Dt8Mct  C(mr%  E.  D.  New  York,    March  28, 1890.) 

&i«AMEN— Personal  Injtjbies— Negligence  of  Fellow-Servant. 

A  vessel  and  her  owners  are  not  responsihle  for  injuries  to  a  seaman  caused  by 
the  negligence  of  another  seaman. 

In  Admiralty.     Action  for  danjages  for  personal  injuries. 

A,  B.  Stewart^  for  libelant. 

Wing,  Shoudy  &  PiUnam^  for  claimant. 

Benedict,  J.  This  is  an  action  for  personal  injury,  brought  by  one 
o/  the  crew  of  the  American  ship  Sachem.  On  January  11 ,  1888,  while 
the  ship  was  lying  at  anchor  in  Bristol  roads,  the  crew,  under  the  di- 
rections of  the  mate,  undertook  to  rig  in  the  jib-boom.  After  the  head- 
gear was  slackened,  and  the  head  of  the  boom  raised  clear,  the  boom 
came  in  gradually,  until  it  reached  the  inner  jib 'guy  band,  where  it 
jammed  in  the  bowsprit  cap.  The  men  not  succeeding  in  clearing  it, 
the  mate  went  out  himself,  and  tried  to  pry  the  boom  clear  with  a  crow- 
bar, but  the  boom  would  not  come.  The  mate  ordered  the  heel  rope  to 
be  taken  off  the  capstan,  and  made  fast  to  the  shank  painter  bitt  on  the 
port  side,  and  tackle  to  be  made  fast  to  the  capstan.  One  of  the  crew, 
named  Scotty,  held  the  heel  rope  at  the  bitt,  and  the  others  began  heav- 
ing oh  the  capstan.  The  boom  not  starting,  the  mate,  as  the  libelant 
says,  ordered  Scotty  to  cast  the  heel  rope  off,  and  then  gave  the  end  of 
the  boom  another  pry  with  his  bar,  when  the  boom  started,  surged  in, 
and  caught  the  libelant's  leg  between  it  and  one  of  the  towing  bitts, 
breaking  the  leg.  The  mate  declares  that  no  order  was  given  by  him  to 
cast  off  the  heel  rope,  and  that  the  accident  was  caused  by  the  act  of 
Scotty  in  casting  off  the  heel  rope  without  orders. 

Upon  the  testimony,  I  think  the  weight  of  the  evidence  is  to  the  effect 
that  Scotty  let  go  the  heel  rope  without  orders  from  the  mate.  This  be- 
ing so,  the  case  is  one  of  damage  caused  by  negligence  of  a  fellow-serv- 
ant, for  which  the  libelant  cannot  recover.  If  it  could  be  found,  upon 
the  testimony,  that  the  injury  of  the  libelant  resulted  from  the  negli- 
gence of  the  mate  in  directing  the  heel  rope  to  be  cast  off,  a  question 

>  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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would  then  be  raised  very  sihiilar  to  the  question  decided  by  the  su- 
preme court  in  the  case  of  Railroad  Co.  v.  Rosa,  112  U.  S.  377,  5  Sup. 
Ct.  Rep.  184,  where  the  court  held  the  negligence  of  a  conductor  of  a 
railroad  train  to  be  the  negligence  of  the  railroad  company.  That  de- 
cision noight  be  found  to  be  authority  for  holding  that  the  chief  mate  of 
a  ship,  in  charge  of  the  deck,  authorized  to  command  the  movements 
of  the  ship;  to  direct  when  she  shall  start,  when  she  shall  stop,  and 
what  sails  she  shall  carry, — has  the  management  of  the  ship  so  that  the 
ship  and  owners  thereof  are  responsible  for  injuries  resulting  from  his 
negligence.  But  the  evidence  in  this  case  is  not  sufficient,  in  my  opin- 
ion, to  justify  a  finding  that  the  injury  to  the  libelant  resulted  from  neg- 
ligence on  the  part  of  the  mate.  The  libel  is  dismissed  upon  the  ground 
that  the  cause  of  th^  accident  was  negligence  of  Scotty,  a  fellow-servant 
with  the  libelant. 


The  Britannia.* 

The  Beaoonsfield. 

Cleugh  v.  The  Britannia. 

CoMPAQNiE  Francaise  de  NAVIGATION  A  Vapeur  et  dl.  V.  The  Beacons- 

FIELD. 

Cotton  et  al.  v.  The  Britannia  et  aU 

(CircuU  CourU  S.  D.  New  York.    March  7, 1890.) 

CoLusiox— Cbossino  Stbambrs— Stopping  instead  of  Holding  Courrb. 

The  BritanD  ia  and  the  Beaoonsfield  exchanged  signals  to  pass  port  to  port  When 
about  half  a  mile  apart,  the  former  touched  bottom,  and,  to  avoid  grounding,  went 
straight  ahead  at  full  speed  for  about  half  a  minute,  and  passed  some  600  feet  of 
deep  water  without  turning  into  it.  Her  swing  to  atarboara  was  then  retarded  by 
the  ebb-tide  and  west  wind,  though  her  helm  was  put  hsird  a-port,  and  for  a  brief 
space  she  made  a  slight  swing  to  the  westward.  The  Beaconsneld,  being  retarded 
by  tide  and  wind,  was  going  much  slower  than  the  Britannia.  When  four  or  five 
lengths  apart,  the  movements  of  the  Britannia  at  that  time  not  indicating  that  she 
was  porting,  the  Beaoonsfield  blew  a  single  whistle,  and,  hearing  no  answer,  re- 
versed,  the  danger  of  collision  continuing.  Shortly  after  she  reversed,  the  Britannia 
oommenoed  to  swing  to  starboard,  and  apparently  they  would  not  have  collided  had 
the  Beaoonsfield  continued.  Her  pilot  testified  that  there  was  a  reef  of  rocks, 
which  made  it  dangerous  for  her  to  continue  in  her  course.  HeZd,  that  the  Bea- 
consfleld  was  without  fault,  and  the  Britannia  was  liable  for  the  loss  of  her  and 
her  cargo. 

In  Admiralty.     On  appeal  from  district  court.     34  Fed.  Rep.  546. 

FINDINGS  OP  FACT. 

Mrgt.  On  the  19th  of  November,  1886,  about  10  o'clock  A.  m.,  a  col- 
lision occurred  in  the  harbor  of  New  York,  at  the  mouth  of  the  East 
river,  between  the  steam-ships  Britannia  and  Beaconsfield,  by  which  the 
Beaconsfield  was  shortly  afterwards  sunk. 

1  Reversing  34  Fed.  Rep.  640. 
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Second.  The  Beaconsfield  was  a  British  iron  steam-ship,  270  feet  long» 
84  feet  wide,  and  24}  feet  deep.  Her  gross  tonnage  was  1,736  tons,  and 
her  draught  at  the  time  of  collision  was  21  feet  6  inches  aft,  and  21  feet 
7i  inches  forward.  She  was  bound  for  Aberdeen,  with  a  full  cargo  of 
grain. 

l^ird.  The  Britannia  was  a  French  iron  steam-ship,  337  feet  long,  40 
feet  broad,  and  27  feet  deep.  Her  gross  tonnage  was  2,422  tons,  and 
her  draught  at  the  time  of  collision  was  17  feet  aft,  and  15  to  15}  feet 
forward.  She  was  coming  from  sea,  bound  to  her  dock  at  Prentice's 
stores,  on  the  Brooklyn  side  of  the  East  river. 

FourOi.  On  the  morning  in  question  the  day  was  fine  and  clear,  the 
wind  was  from  the  west,  and  blowing  about  22  miles  an  hour.  The  tide 
in  the  East  river  was  the  last  of  the  ebb,  and  the  water  was  lower  than 
usual.  The  ebb  was  still  running  very  slightly  in  the  East  river,  but 
was  running  strong  in  the  North  river;  the  effect  of  which  condition  of 
the  wind  and  tides  was  (and  under  like  circumstances  always  is)  to  form 
a  flood  eddy  on  the  north  side  of  the  channel,  between  the  Battery  and 
Governor's  island,  and  an  ebb-tide  on  the  south  side  of  the  channel. 
These  tides  operate  to  turn  the  head  of  a  vessel  attempting  to  enter  the 
East  river  near  CJastle  William  (on  Governor's  island)  to  the  westward, 
as  she  crosses  the  ebb,  until  she  enters  the  flood  eddy.  Thereupon  her 
head  is  turned  to  the  eastward.  Such  tidal  action  was  within  the  knowl- 
edge of  the  pilot  of  the  Beaconsfield,  and  should  have  been  within  the 
knowledge  of  the  pilot  of  the  Britannia. 

Fifth.  The  Beaconsfield  left  Dow's  stores  next  south  of  Atlantic- Avenue 
ferry,  in  Brooklyn^  where  she  lay  head  in,  at  about  9:15  a.  m.,  and  was 
backed  out,  and,  with  the  assistance  of  a  tug,  headed  around  to  the 
northward,  and  when  past  the  shoals  was  turned  into  the  East  riven 
When  about  midway  between  Diamond  reef  and  the  New  York  piers  she 
saw  the  Britannia  as  the  latter  came  clear  of  Castle  William,  and  blew  a 
single  whistle  to  her.  The  Beaconsfield  was  then  heading  about  W.  N. 
W.  or  W.  by  N.  The  full  speed  of  the  Beaconsfield  is  between  9  and  10 
knots,  with  66  revolutions.  At  this  time  her  engines  were  moving  un- 
der an  "easy  ahead,"  with  30  revolutions,  which  would  make  her  speed 
through  the  water  about  6  knots.  The  retardation  due  to  the  action  of 
the  wind  and  to  that  of  the  flood  eddy  (described  in  the  fourth  finding) 
gradually  reduced  her  speed  over  the  ground,  as  she  came  within  the 
influence  of  the  eddy,  to  considerably  less  than  4  knots. 

Sixth,  The  Britannia  came  up  from  the  lower  bay,  in  the  channel  he 
tween  Governor's  island  and  Bedloe's  island,  keeping  well  over  to  the 
eastward,  on  a  course  about  N.  N.  E.  When  a  short  distance  below 
Castle  William,  her  wheel  was  ported,  to  enable  her  to  pass  under  the 
stern  of  a  tug  and  scow,  which  came  out  of  the  East  river  and  crossed 
her  bow.  This  gave  her  a  change  to  starboard  of  about  two  points.  As 
soon  as  she  cleared  the  scow  and  tug  she  came  partly  back  to  her  course, 
probably  to  about  N.  E.  by  N.  or  N.  E.  by  N.  }  N.,  and  shortly  there- 
after touched  bottom  near  to  Governor's  island,  and  at  about  that  point 
off  Castle  William  where  the  18- foot  curve  approaches  nearest  to  the  24- 
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foot  curve,  being  near  the  outer  end  of  the  projection  formed  by  the  18- 
foot  curve. 

Seventh.  The  fiill  speed  of  the  Britannia  is  10  to  11  knots,  with  48  to 
50  revolutions  of  her  screw  per  minute;  half  speed,  7  to  8  knots,  with 
40  revolutions;  and  slow,  4 J  to  5  knots,  with  30  revolutions.  As  she 
came  up  past  Bedloe's  island  she  went  about  half  speed.  As  she  hauled 
to  starboard  to  pass  the  tug  and  scow,  her  speed  was  reduced  to  slow, 
and  so  continued  until  she  touched  bottom.  At  about  the  time  of  touch- 
ing she  sighted  the  Beaconsfield  on  her  starboard  bow. 

Eighth.  In  order  to  avoid  grounding,  the  order  was  at  once  given  on 
the  Britannia  to  go  ahead  full  speed,  and  was  promptly  obeyed.  The 
helm  at  that  time  was  about  amid-ships. .  While  getting  clear  of  the  bot- 
tom, and  with  her  engines  full  speed,  she  blew  a  single  whistle  to  the 
Beaconsfield.  The  whistle  of  the  Beaconsfield  referred  to  in  the  fifth 
finding  was  neither  heard  nor  seen  on  the  Britannia,  but  the  latter's 
whistle,  given  while  getting  dear  of  the  bottom,  was  heard  on  the 
Beaconsfield,  and  taken  to  be  an  answer  to  her  own  signal.  At  the  time 
the  Britannia  thus  signaled,  the  distance  between  the  steamers  was  not 
quite  half  a  mile. 

Ninth.  After  clearing  the  bottom,  the  Britannia  ported  and  hard 
a-ported  her  helm,  but  her  bow,  while  in  the  ebb-tide  near  Governor's  is- 
land, did  not  swing  to  starboard,  but,  on  the  contrary,  did  for  a  brief 
space  take  a  slight  but  perceptible  swing  to  the  westward.  Her  helm 
was  not  changed  from  hard  a-port  until  the  collision.  Her  engines 
ran  at  full  speed  while  clearing  the  bottom  for  about  half  a  minute,  and 
were  then  reduced  to  slow  ahead.  3he  only  scraped  the  bottom.  It  did 
not  hold  her. 

Tenth.  When  the  Beaconsfield  blew  her  first  whistle  her  wheel  was  put 
to  port  a  little,  and  kept  steady  a-port;  and  under  her  slow  engine  she 
drew  ahead,  her  head  inclining  a  little  towards  the  New  York  docks.  A 
careful  watch  was  kept  on  the  movements  of  the  Britannia,  and  it  was 
observed  not  only  that  she  did  not  swing  to  starboard,  but  also  that  she 
was  showing  a  little  more  of  her  starboard  side  to  the  Beaconsfield. 
Thereupon  those  upon  the  Beaconsfield,  while  still  about  four  lengths 
from  the  Britannia,  blew  another  single  whistle,  and,  hearing  no  answer, 
put  their  wheel  hard  a-port,  and  stopped,  and  reversed  full  speed.  Her 
engines  were  kept  reversed  until  her  headway  was  stopped.  Then  her 
engines  were  stopped,  and  at  the  time  of  the  collision  she  was  nearly, 
if  not  quite,  dead  in  the  water. 

Eleventh.  At  the  time  the  Beaconsfield  reversed  she  had  approached 
so  near  the  New  York  shore  that  in  view  of  her  draught  of  water,  and 
the  condition  of  the  bottom  in  that  locality,  there  was  some  risk  of  her 
running  aground,  should  she  continue  her  headway  much  longer  under 
her  port  helm.  At  that  time  the  Britannia,  not  yet  swinging  to  the 
eastward,  was  heading  so  as  to  cross  the  bows  of  the  Beaconsfield,  had 
advanced  over  a  considerable  part  of  the  distance  which  separated  them 
when  she  blew  her  first  whistle,  and  was  manitestly  coming  into  the 
northerly  part  of  the  channel. 
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Tiodfih,  The  second  whistle  from  the  Beaconsfield  was  not  heard  on  the 
Britannia.  The  latter  also  hiew  a  second  single  whistle,  and  thereafter 
a  third,  neither  of  which  was  heard  or  seen  on  the  Beaconsfield. 

Thirteenth,  Shortly  after  the  Beaconsfield  began  reversing,  the  Britannia 
commenced  to  swing  to  starboard,  a  motion  which  was  perceived  on  the 
Beaconsfield. 

Fourteenth.  The  captain  of  the  Britannia  had  noticed  that  she  did  not 
swing  as  promptly  as  he  expected  after  clearing  the  bottom,  and  after 
she  did  begin  to  swing  he  saw  that  she  needed  to  come  more  to  starboard , 
and  that  the  ships,  for  some  reason,  did  not  get  clear  of  each  other,  and, 
differing  from  the  pilot  as  to  the  chance  of  clearing  the  Beaconsfield  if 
he  kept  on,  he  gave  the  order  to  reverse  his  engines.  Thereafter  he  let 
go  his  port  anchor  when  about  100  feet  from  the  Beaconsfield. 

Mfteenth.  The  reversal  of  the  Beaconsfield's  engines  occupied  but  a 
short  time,  during  which  she  ran  about  a  length.  The  order  for  the  re- 
versal of  the  Britannia  was  given  before  her  master  saw  that  the  Beacons- 
field had  stopped.  When  the  Beaconsfield  stopped  backing,  the  Britan- 
nia was  about  two  of  her  lengths  away,  pointing  about  for  the  port  bow 
of  the  Beaconsfield,  and  swinging  to  starboard. 

Sixteenth,  After  her  headway  was  stopped,  the  Beaconsfield  took  no 
further  action,  and  lay  still  in  the  water  until  struck.  The  time  from 
such  stopping  of  her  headway  until  the  collision,  during  which  she  lay 
still,  was  about  a  minute  and  a  half. 

Seventeenth,  The  effect  of  reversing  the  engines  of  the  Britannia  was  to 
reduce  her  speed  so  much  that  at  the  moment  of  collision  her  headway 
was  almost  stopped. 

Eighteenth,  At  the  time  of  collision  the  heading  of  the  Beaconsfield  was 
about  W.  N.  W.,  and  of  the  Britannia  about  N.  E.  by  E. 

Nineteenth.  The  place  of  the  blow  on  the  Beaconsfield  was  about  ten 
feet  aft  of  amid-ships.  The  Britannia  cut  through  the  port  sides  of  the 
vessel,  and  cut  into  her  coal  bunkers,  through  her  iron  decks  and  stringer 
plates  five  feet  on  deck,  and  through  her  side  plating  up  and  down  about 
15  feet. 

Twentieth,  The  place  of  collision  was  about  on  a  line  between  pier  1 , 
East  river,  and  the  place  where  the  Britannia  touched  bottom,  and  in 
the  northerly  part  of  the  channel.  (About  W.  N.  W.  of  the  figs.  27  on 
the  chart.) 

Twenty-First.  If  the  Beaconsfield  had  not  stopped  and  backed,  it  is  prob- 
able that  the  Britannia  would  have  passed  under  her  stern,  a  short  dis- 
tance astern  of  her. 

Twenty-Secand.  There  is  no  usage  or  habit  or  custom  of  the  port  which 
requires  vessels  coming  into  the  East  river  from  the  lower  bay  to  keep  to 
the  south  of  mid-channel. 

Twenty-Third.  The  navigation  of  the  Beaconsfield  was  in  charge  of  an 
experienced  and  competent  Sandy  Hook  pilot,  who  was  on  her  bridge, 
where  was  also  her  master,  who  was  a  competent  and  careful  navigator. 
At  the  wheel  of  the  Beaconsfield  were  two  seamen  and  her  second  mate; 
and  on  the  lookout  on  her  topgallant  forecastle  was  her  first  officer;  and 
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her  engine  was  worked  by  her  second  engineer,  the  first  engineer  being 
on  the  top  platform,  in  general  charge,— all  were  competent  and  atten- 
tive. 

Twenty-Fourth.  At  the  time  these  steamers  sighted  each  other  and  sig- 
naled, they  were  crossing  so  as  to  involve  risk  of  collision,  within  the 
meaning  of  the  nineteenth  rule,  and  the  Britannia  had  the  Beaconsfield 
on  her  starboard  side. 

Twenty-Fijth.  At  the  time  when  the  Beaconsfield  stopped  and  reversed, 
the  vessels  were  approaching  each  other  so  as  to  involve  risk  of  collision, 
A  prudent  navigator,  viewing  the  situation  at  that  moment  from  the  deck 
of  the  BeaconsQeld,  would  have  reached  the  conclusion  that,  if  neither 
the  course  of  the  Britannia  were  altered  nor  her  headway  checked,  coJlis- 
ion  was  imminent  and  inevitable,  unless  avoided  by  some  change  in  the 
movements  of  the  Beaconsfield. 

Twenty-Sixth.  The  Britannia's  movements,  visible  to  the  Beaconsfield, 
were  not  in  accordance  with  the  sinpjle  whistle  she  had  blown,  and  were 
such  as  created  a  natural,  reasonable,  and  strong  apprehension  of  collis- 
ion in  those  in  charge  of  the  Beaconsfield,  and  they  were  thereby  justi- 
fied in  taking  the  statutory  precaution  to  avoid  risk  of  collision,  which 
is  prescribed  by  the  twenty-first  rule  for  a  steam-vessel  approaching  an- 
other vessel  so  as  to  involve  risk  of  collision. 

Twenty-Seventh.  The  Britannia  did  not  keep  out  of  the  way  of  the  Bea- 
consfield. 

Twenty-Eiyhlh.  By  the  collision  the  owner  of  the  Beaconsfield  sustained 
damages  amounting  to  $31,005.46,  with  interest  on  $25,583.98  thereof 
from  December  31,  1886,  and  on  $5,421.50  from  January  12,  1887. 
The  Britannia  sufiered  damage  to  the  amount  of  $5,928.46.  The  own- 
ers of  the  cargo  of  the  Beaconsfield  sustained  damages  amounting  to  $42,- 
748.63,  with  $6,920.82  interest  thereon  to  July  2,  1889. 

CONCLUSIONS   OF   LAW.  • 

Ilrd.  That  those  in  charge  of  the  Britannia  were  under  a  duty  to  keep 
their  vessel  out  of  the  way  of  the  Beaconsfield. 

Second.  That  they  failed  and  neglected  so  to  do. 

Third.  That  this  collision  did  not  occur  through  inevitable  accident. 

Fourth.  That  those  in  charge  of  the  Beaconsfield  were  free  from  fault 
in  the  premises. 

Kfth.  That  the  decree  of  the  district  court,  so  far  as  it  divides  the 
damages  and  costs,  should  be  reversed,  and  decrees  entered  in  favor  of 
the  Beaconsfield,  and  of  the  representative  of  her  cargo,  against  the  Bri- 
tannia, with  interest,  and  costs  of  both  courts;  and  that  the  libel  of  the 
Compagnie  Francaise,  etc.,  against  the  steam-ship  Beaconsfield,  in  the 
district  and  circuit  courts,  be  dismissed,  with  costs  of  said  libel  to  the 
claimants  of  the  steam-ship  Beaconsfield,  and  that  the  petition  of  the 
Compagnie  Francaise,  etc. ,  to  bring  the  steam-ship  Beaconsfidd  into  the 
suit  of  John  Lucas  Cotton  and  another  against  the  steam-ship  Britannia 
be  also  dismissed,  with  costs  of  the  district  and  circuit  courts  to  the 
claimants  of  the  steam-ship  Beaconsfield. 
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Oto.  A.  Blacky  for  the  Beaoonsfield. 

22.  D.  Benedict^  for  the  Britannia. 

Sidney  Chubby  for  cargo  of  the  Beaconsfidd. 

Lacombe,  Circuit  Judge.  The  conclusion  arrived  at  in  this  court  as 
to  the  liability  of  the  Beaconsfield  differs  from  that  of  the  district  court. 
Inasmuch,  however,  as  this  divergence  of  opinion  results  from  a  dif- 
ferent understanding  of  the  facts,  extended  discussion  of  the  authorities 
cited  would  be  unprofitable. 

The  findings  supra  contain  the  statement  that  the  condition  of  the  bot- 
tom in  the  locality  where  the  Beaconsfield  reversed  was  such  that  there 
was  risk  of  her  running  aground  should  she  continue  under  a  port  helm. 
Her  navigator,  (Sisco,)  a  Sandy  Hook  pilot  of  40  years'  experience,  tes- 
tified to  the  existence  of  a  reef  of  rocks  some  distance  off  the  Battery  wall. 
Of  this  the  chart  contains  no  indication,  but  the  witness  insisted  with 
great  confidence  that  it  was  there,  and,  although  five  pilots  were  called 
by  the  Britannia  after  his  testimony  was  given,  not  one  of  them  contra- 
dicted him  on  this  point.  Under  these  circumstances,  his  statement  is 
accepted  as  correct. 

The  testimony,  when  examined  in  the  light  of  the  chart,  seems  to 
indicate  >yith  great  distinctness  the  precise  place  where  the  Britan- 
nia touched  the  bottom.  If  the  Beaconsfield's  position  at  that  time  be 
taken  about  as  given  by  the  Britannia's  witnesses,  the  distance  be- 
tween them  was  less  than  half  a  mile.  For  half  a  minute  thereafter 
the  Britannia  was  running  at  full  speed.  Her  rate  of  progress  over  the 
ground,  when  running  at  reduced  speed,  must  have  been  considerably 
in  excess  of  the  Beaconsfield's,  the  latter  steamer  being  retarded  both  by 
the  wind  and  the  flood  eddy.  From  the  moment  of  touching  till  the 
Beaconsfield  reversed,  the  speed  of  the  Britannia  over  the  ground  was 
probably  twice  that  of  the  other  vessel.  Taking  these  facts  into  consid- 
eration, it  seems  reasonably  certain  that,  when  the  Beaconsfield  reversed, 
the  vessels  could  have  been  not  quite  four  of  her  lengths  apart,  in- 
stead of  a  quarter  mile,  as  the  district  judge  found.  Of  course,  to  the 
point  of  intersection  of  their  respective  courses  the  distance  was  much 
less.  Whatever  may  have  been  the  facts  as  to  the  Britannia's  helm, 
nothing  in  her  movements  up  to  that  time  indicated  that  she  was  port- 
ing. Whether  or  not  she  was  in  fact  doing  all  she  could,  observers  of  her 
motions  from  the  deck  of  the  Beaconsfield  had  good  ground  for  believing 
that  she  was  not,  and  that,  if  she  still  intended  to  take  such  action,  she 
was  delaying  until  dangerously  near  the  safety  limit.  There  was,  indeed, 
an  agreement  on  her  part  to  go  astern,  which  for  the  time  being  pre- 
sumptively terminated  the  risk  of  collision  involved  in  the  fact  that  the 
vessels  were  on  crossing  courses;  but  the  natural  conclusion  from  her 
movements  was  that,  either  intentionally  or  through  some  mischance, 
she  was  breaking  that  agreement,  and  the  moment  it  was  broken  the  risk 
of  collision  was  renewed.  A  reasonable  time  is  no  doubt  required  for 
the  execution  of  maneuvers  agreed  upon,  and  the  interval  between  the 
Britannia's  first  signal  and  the  Beaconsfield's  reversal  was  short;  but, 
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short  though  it  was,  the  former  vessel  had  during  it  passed  over  a  con- 
siderable space,  had  gotten  far  beyond  any  shoal  water  at  (Jovemor's 
island,  had  nearly  crossed  the  southerly  half  of  the  channel,  and  had 
passed,  without  turning  into  it,  quite  600  feet  of  the  deep  water  Mrvwiy 
into  the  East  river,  whither  her  signal  had  indicated  that  she  was  bound. 
If  she  meant  to  go  there,  she  could  now,  under  the  most  favorable  cir- 
cumstances, make  the  necessary  turn  only  in  the  northerly  water,  and 
perilously  near  the  place  where  the  Beaconsfield  would  be.  But  not  only 
did  the  Britannia's  movements  fail  to  indicate  that  she  had  begun  her 
maneuvers  for  turning  to  the  eastward,  but  her  swing  to  the  westward 
indicated  a  diametrically  opposite  maneuver.  Whether  or  not  she  did 
in  fact  swing  to  the  westward  is  in  dispute,  but  there  can  be  little  doubt 
that  her  sudden  dash  forward  at  full  speed,  with  her  helm  amid-ships, 
begun  when  she  touched  bottom,  was  continued  till  all  risk  of  grounding 
was  over,  and  sufficiently  far  for  her  to  feel  the  effect  of  the  tidal  action 
referred  to  in  the  fourth  finding.  If  so,  she  probably  did  take  a  swing 
to  the  westward,  slight,  indeed,  but  perceptible  to  those  on  the  Beacons- 
field. 

Judging  from  appearances,  then,  it  was  reasonably  certain  that,  what- 
ever she  had  promised,  she  was  not  executing  proper  and  sufficient  ma^ 
neuvers  to  keep  out  of  the  way.  Meanwhile,  the  situation  of  the  Bea- 
consfield was  such  that  further  progress  on  her  course  involved  risk  of 
grounding,  without  assurance  of  avoiding  the  collision.  All  these  cir- 
ciinistances  would  necessarily  create  in  the  mind  of  a  prudent  navigator 
a  reasonable  and  strong  apprehension  that  collision  would  ensue,  unless 
some  further  action  were  taken  by  himself.  The  vessels  had  approached 
over  more  than  half  the  space  which  separated  them  when  the  Britannia's 
first  signal  was  heard,  and  were  still  approaching,  so  as  to  involve  risk  of 
collision.  If  that  risk  were  to  be  avoided,  it  was  apparently  necessary 
that  both  vessels  should  take  some  action.  What  that  action  should  be 
was  indicated  by  the  twenty-first  rule, — if  necessary,  each  should  stop 
and  reverse, — and  the  necessity  for  such  action  had  arisen.  The  special 
circumstances  of  the  case,  as  they  appeared  to  the  Beaconsfield's  nav- 
igator, enlightened  as  to  what  the  Britannia  really  was  doing  only  by 
such  indications  as  her  movements  afforded,  called  for  this  maneuver, 
which  the  twenty-first  rule  required,  and  which  her  master  testifies  he 
considers  the  essence  of  safe  navigation.  A  careful  collation  of  the  tes- 
timony of  those  on  both  steamers  and  elsewhere,  assisted  by  elaborate 
plotting  on  the  chart,  indicates  that  the  probabilities  are  that  the  Britan- 
nia would  have  passed  astern  of  the  Beaconsfield  if  the  latter  had  kept 
her  headway,  even  though  she  straightened  out  sufficiently  to  clear  the 
shoal  water  her  pilot  spoke  of,  but  by  a  very  small  margin  only.  The 
conduct  of  the  Beaconsfield,  however,  is  to  be  judged  in  the  light  of  the 
circumstances  as  they  would  have  appeared  at  that  time  to  an  experi- 
enced and  careful  navigator  standing  on  the  bridge.  At  that  place  and 
time  collision  seemed  imminent,  and  a  reversal  necessary  to  avoid  it. 
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ON  MOTION   TO  HAVE   CASE  REOPENED. 

(Filed  May  5, 1890.) 

Lacx)bcbe,  Circuit  Judge.  This  is  an  application  by  the  owners  of  the 
Britannia  to  have  the  causes  reopened,  and  to  allow  them  to  "furnish 
further  evidence  as  to  the  correctness  of  the  coast-survey  chart  in  evi- 
dence, and  to  have  a  finding  that  the  said  chart  is  correct,  and  that 
there  was  no  such  reef  of  rocks  as  ,was  testified  to  by  the  witness  Sisco 
on  the  trial,"  and  generally  for  a  further  hearing.  The  application  was 
induced  by  the  eleventh  finding  of  fact,  and  by  a  paragraph  contained 
in  the  opinion.     The  said  finding  is  as  follows: 

^'Eleventh.  At  the  time  the  Beaconsfield  reversed  she  had  approached  so 
near  the  New  York  shore  that,  in  view  of  her  draught  of  water  and  the  con- 
dition of  the  bottom  in  that  locality,  there  was  some  risk  of  her  running 
aground  should  she  continue  her  headway  much  longer  under  her  port  helm." 

The  excerpt  from  the  opinion  quoted  in  the  moving  papers  is  as  fol- 
lows: 

"The  findings  {supra)  contain,  the  statement  that  the  condition  of  the  bot- 
tom in  the  locality  where  the  Beaconsfield  reversed  was  such  that  there  was 
risk  of  her  running  aground  should  she  continue  under  a  port  helm.  Her 
navigator  testified  to  the  existence  of  a  reef  of  rocks  some  distance  off  the 
Battery  wall.  Of  this  the  chart  contains  no  indication,  but  the  witness  in- 
sisted with  great  confidence  that  it  was  there,  and.  although  five  pilots  were 
called  by  the  Britannia  after  his  testimony  was  given,  not  one  of  them  con- 
tradicted him  on  this  point.  Under  these  circumstances  his  statement  is  ac- 
cepted as  correct." 

So  far  as  this  last  excerpt  is  concerned,  it  may,  if  counsel  wishes,  be 
stricken  from  the  opinion.  The  practice  of  writing  opinions  in  collision 
cases  (involving  more  than  $5,000)  when  they  are  decided  in  the  circuit 
court  seems  sometimes  of  doubtful  utility.  In  all  actions  for  negligence, 
where  the  question  is  one  of  reasonable  care  and  prudence,  each  case 
necessarily  depends  upon  the  co-ordination  of  its  own  peculiar  facts,  and 
only  the  most  general  principles  can  be  of  universal  application.  The 
statute  requires  this  court  to  state  separately  the  findings  of  fact,  and  its 
conclusions  of  law  thereon.  The  accuracy  of  the  decision  is  to  be  de- 
termined by  the  examination  of  these  findings  and  conclusions.  If  the 
former  are  supported  by  proof,  and  warrant  the  conclusions  drawn  from 
them,  the  decision  is  affirmed;  otherwise  it  is  reversed.  It  seems  to  be 
the  plain  intent  of  this  practice  to  limit  the  argument  upon  appeal  to 
the  facts  which  are  specifically  "found."  If  those  facts  are  found  with 
sufficient  fullness,  they  should  point  to  definite  conclusions:  and  merely 
to  restate  the  premises  and  conclusions  in  the  opinion  can  rarely  be  of 
any  assistance,  either  to  counsel  or  to  the  appellate  court. 

The  counsel  for  the  Britannia,  however,  moves  to  reopen  the  cause  to 
allow  of  further  proof  touching  the  eleventh  finding  quoted  above.  Of 
course  in  such  motions  it  is  essential  that  the  moving  party  should  indi- 
cate with  reasonable  fullness  what  proof  is  to  be  offered.  This  has  been 
done,  the  moving  papers  containing  a  report  of  soundings  made  recently 
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by  an  officer  of  the  coast  survey,  accompanied  by  a  diagram.  From 
these  it  appears  that  the  four-fathom  curve  is  not  correctly  shown  upon 
the  chart  which  was  in  evidence  on  the  trials  both  in  the  district  court 
and  here.  It  further  appears  therefrom  that — even  if  there  are  no  rocks 
in  the  locality  referred  to — there  is  off  the  Battery  wall  a  projection  of 
mud  or  silt  which  pushes  the  four-fathom  curve  further  oat  into  the 
river,  and  leaves  less  margin  for  a  vessel,  situated  as  was  the  Beacons- 
field,  to  maneuver  in  than  the  chart  shows.  Accepting  the  evidence 
furnished  by-  the  moving  papers, — and  even  without  considering  the  af- 
fidavits which  were  read  in  opposition, — I  am  still  satisfied  that  *'at  the 
time  the  Beaconsfield  reversed  she  had  approached  so  near  the  New  York 
shore  that,  in  view  of  her  draught  of  water  and  the  condition  of  the  bot- 
tom in  that  locality,  there  was  some  risk  of  her  running  aground  should 
she  continue  her  headway  much  longer  under  her  port  helm."  There  is 
no  cause  shown,  therefore,  for  reopening  the  case.  The  finding,  how- 
ever, now  expresses  a  conclusion  (of  fact)  reached  after  a  consideration, 
not  only  of  the  record  in  the  district  court  and  the  additional  proofs 
taken  here,  but  also  of  the  depositions  submitted  by  both  parties  on  this 
motion.  Should  there  be  an  exception  taken  to  the  eleventh  finding, 
therefore,  these  depositions  will  be  considered  as  before  the  court  when 
the  bill  of  exceptions  is  certified. 

The  following  additional  finding  of  fact  may  be  made:  Twenty- 
ninth,  That  the  line  of  24-foot  depth  of  water  ott'  the  Battery  is  as  laid 
down  on  the  chart  used  on  the  trial,  except  that  about  S.  S.  W.  from  the 
Battery  flag-staff  there  is  a  projection  of  mud  or  silt  which  pushes  the 
24-foot  line  out  into  the  river,  as  laid  down  on  tiie  tracing  attached  to  the 
afiidavit  of  Lieut.  W.  P.  Elliott,  the  extreme  outer  end  of  which  is  less 
than  30  yards  northerly  from  a  line  drawn  W.  N.  W.  through  the  place 
of  collisioni  as  found  in  the  twentieth  finding. 


The  St.  Johns.  . 
The  Gen.  Rosecrans. 
Heath  et  oZ.  v.  The  St.  Johns  et  aL 

{CircuU  Court,  8. 1).  New  York.    April  4, 1890.) 

CoLUsiON— Etidbncb. 

The  steam-tug  Gen.  Rosecrans  and  the  steam-tng  Delaware  were  crossing  East 
river  in  the  same  direction,  in  paraUel  courses,  about  800  feet  apart.  The  steam- 
boat Su  Johns,  coming  up  the  river  on  their  starboard,  agreed  by  signals  to  cross  the 
bow  of  the  Delaware,  and  pass  under  the  stern  of  the  Rosecrans.  As  soon  as  the 
St.  Johns  crossed  the  bow  of  the  Delaware,  she  changed  her  course  so  as  to  pass 
under  the  stern  of  the  Rosecrans;  but  the  Rosecrans,  thinking  the  maneuver  im- 
possible, reversed  her  engine.  The  St.  Johns  immediately  reversed  her  engine,  and 
nailed  the  Rosecrans  to  go  ahead.  The  Rosecrans  then  started  ahead,  but  was 
struck  and  injured  by  the  St.  Johns.  But  for  stoppage  of  the  Rosecrans,  the  St. 
Johns  would  have  passed  75  or  100  feet  under  her  stern.  Held,  that  the  St.  Johns 
was  not  in  fault. 

In  Admiralty  i     Appeal  from  district  court. 
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FINDINGS  OF  FACT. 

(1)  At  all  the  tinies  hereinafter  mentioned,  the  libelant  Ira  Heath  was  the 
owner  of  the  canal-boat  Stephen  A.  Pyatt,  her  tackle,  etc.  The  libelants 
Frederick  6.  Van  Yliet  and  Isaac  N.  Van  Yliet  at  the  same  time  composed 
the  tirm  of  F.  G.  &  I.  N.  Van  Yliet,  and  were  the  owners  of  a  cargo  of  about 
10,000  bushels  of  barley  aboard  said  canal-boat. 

(2)  On  January  4,  1887,  about  10  a.  m.,  the  canal-boat  Stephen  A.  Pyatt, 
having  said  cargo  of  barley  aboard,  was  taken  in  tow  by  the  steam-tug  Gen. 
Kosecrans,  at  the  foot  of  Morgan  street,  Jersey  City,  to  be  towed  to  Twenty- 
Fourth  street,  East  river.  New  Tork,  The  Gen.  Kosecrans  took  the  canal- 
boat  along-side,  on  the  starboard  side  of  the  tug,  and  proceeded  across  tiie 
Korth  river.  At  the  time,  the  tide  was  running  ebb  in  the  North  river,  the 
wind  was  light,  and  the  weather  fair.  The  canal-boat  was  about  100  feet 
long. 

(8)  A  little  after  the  Gen.  Rosecrans  left  Jersey  City  with  the  canal-boat, 
the  steam-tug  Delaware  left  pier  F,  which  is  ttie  next  pier  south  of  Morgan 
street,  Jersey  City.  She  had  in  tow  on  her  starboard  side  acar-tloat,  carrying 
10  loaded  railroad  cars,  bound  for  pier  8,  East  river.  The  car-float  was  about 
200  feet  in  length. 

(4)  The  Delaware,  with  the  car-float,  followed  a  course  substantially  paral- 
lel to  the  course  of  the  Gen.  Rosecrans  and  the  canal-boat,  and  not  more  than 
800  feet  to  the  southward  of  the  latter.  The  Delaware  moved  faster  than  the 
Gen.  Rosecrans,  which  was  going  at  the  rate  of  4  or  5  knots,  and  gained  upon 
her. 

(5)  While  the  Delaware  and  the  Gen.  Rosecrans  were  crossing  the  North 
river  as  above  described,  the  steam-boat  St.  Johns  was  coming  up  from  Sandy 
Hook  to  her  usual  landing  place  at  pier  8,  North  river.  The  St.  Johns  is  a 
side-wheel  steamer,  260  feet  long  over  all,  and  about  70  feet  extreme  width. 
She  was  in  all  respects  well  and  competently  manned  and  provided,  and  kept 
a  good  lookout.  She  passed  up  the  river  about  a  quarter  of  a  mile  from  Castle 
William,  on  Governor's  island,  and  was  then  heading  straight  up  the  river, 
on  a  course  passing  within  about  100  yards  of  pier  1,  North  river,  and  was 
moving  at  a  speed  of  about  18  knots  an  hour.  When  about  abreast  of  Castle 
William,  her  Ulster  observed  the  two  tugs  on  his  port  bow;  the  Rosecrans 
being  then  considerably  in  advance  of  the  Delaware. 

^6)  When  the  St.  Johns  was  a  little  above  Castle  William,  whistles  began 
to  oe  exchanged  by  the  Gen.  Rosecrans  and  the  Delaware  with  the  St.  Johns. 
First,  the  Rosecrans  blew  two  whistles,  indicating  her  intention  to  cross  the 
bows  of  the  St.  Johns.  Next,  the  Delaware  blew  two  whistles,  indicating  the 
same  intention.  Then  the  St.  Johns  blew  one  whistle,  intending  to  indicate 
to  the  Delaware  that  the  steam-boat  did  not  assent  to  the  proposed  course  of 
the  tug  and  float,  but  would  herself  cross  the  bows  of  the  latter.  To  this  the 
Delaware  answered  with  an  assenting  signal  of  one  whistle.  The  St.  Johns 
then  blew  two  blasts  of  her  steam- whistle,  intending  to  indicate  to  the  Rose- 
crans that  the  latter  might  cross  the  bows  of  the  steam-boat,  and  the  Rose- 
crans answered  with  two.  Thus  the  course  agreed  upon  by  the  steam-lx)at 
and  the  tugs  was  that  the  St.  Johns  should  pass  between  the  tugs,  ahead  of 
the  Delaware  and  the  car-float,  and  astern  of  the  Rosecrans  and  the  canal- 
boat. 

(7)  The  St.  Johns  continued  advancing  at  her  full  speed  of  abopt  18  knots 
an  hour,  until  the  Delaware  answered  her  one  whistle  with  an  assenting 
signal  of  one  whistle,  when  the  engines  of  the  steam-boat  were  slowed,  and 
her  speed  was  soon  reduced  to  about  5  or  6  knots.  At  the  time  she  so  slowed, 
the  Rosecrans  bore  a  little  on  her  port  bow. 

(8)  When  the  Delaware  gave  her  assenting  signal  of  one  whistle,  her  car- 
flout  was  nearly  abreast  of  the  stern  of  the  canal-boat  in  tow  of  the  G^n.  Rose- 
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crans,  and  was  not  more  than  300  feet  to  the  southward.    At  the  same  time 
the  St.  Johns  was  about  200  yards  from  the  Delaware  or  her  float. 

(9)  As  soon  as  the  Delaware  gave  her  assenting  signal  of  one  whistle,  she 
reversed  her  engines.  In  consequence,  her  head  swung  around  somewhat  to 
the  northward. 

(10)  The  St.  Johns  kept  on»  with  no  change  of  helm,  pointing  about  for  tlie 
bow  of  the  Fyatt,  until  just  as  she  was  passing  the  Delaware,  and  not  more 
than  300  feet  below  the  Rosecnins. 

(11)  As  soon  as  the  bow  of  the  St.  Johns  i*eached  the  lower  corner  of  the 
float  which  the  Delaware  had  in  tow»  her  wheel  was  starboarded,  changing 
her  heading  three  or  four  points  to  the  westward,  so  as  to  pass  under  the 
stern  of  the  Bosecrans. 

(12)  As  the  St.  Johns  was  drawing  clear  of  the  Delaware,  the  pilot  of  the 
Koeecrans,  thinking  that  the  St.  Johns  would  not  be  able  to  get  under  his 
stem,  and  believing  collision  inevitable,  reversed  his  engines,  and  blew  dan- 
ger signals. 

(18)  As  soon  as  the  stoppage  of  the  tug  was  or  could  be  seen  from  the  St. 
Johns,  her  helm  was  put  hard  a-starboard,  her  engine  was  stopped  and  backed 
full  speed,  and  the  tug  was  hailed  to  go  ahead. 

(14)  Thereupon  the  tug's  engines  were  started  ahead  again.  Their  pre- 
vious reversal,  however,  had  somewhat  checked  her  headway. 

(15)  The  St.  Johns  was  checked,  but  not  stopped,  by  her  reversal,  and  she 
struck  the  canal- boat  Pyatt  with  her  stem  about  10  feet  from  the  stern,  on, 
the  starboard  side,  causing  her  to  leak  badly,  and  the  cargo  and  boat  thereby 
sustained  serious  damage. 

(16)  If  the  engines  of  the  Bosecrans  had  not  been  stopped  and  backed,  she  and 
the  canal-boat  would  have  cleared  the  St.  Johns  by  about  from  76  to  100  feet. 

(17)  When  the  proposition  of  the  Bosecrans  to  cross  the  St.  Johns'  bows 
was  made  and  accepted,  the  vessels  were  suiflciently  far  apart  for  the  propo- 
sition to  be  successfully  Ccirried  out,  if  both  vessels  had  thereafter  navigated 
in  accordance  with  their  agreement. 

(18)  The  cause  of  the  collision  was  the  stopping  and  backing  of  the  Gen. 
Hosecrans, — a  maneuver  which  was  the  converse  of  what  her  signals  had 
promised,  and  in  consequence  of  which  she  was  encountered  by  the  St.  Johns 
within  water  which  she  would  have  vacated  had  she  navigated  according  to 
her  signal. 

CONCLUSIONS  OF  LAW. 

(1)  The  Gen.  Bosecrans  was  in  fault  for  stopping  and  backing  her  engine. 

(2)  There  was  no  fault  in  the  St.  Johns. 

(3)  The  decree  as  to  the  St.  Johns  must  be  affirmed,  and  the  libel  as  to  her 
dismissed. 

Carpenter  &  Mosher^  for  the  Pyatt. 
R.  D.  Benedict^  for  the  St.  Johns. 
Owen  &  Gray  J  for  the  Gen.  Bosecrans. 

LAC0\fB£,  Circuit  Judge.  The  findings,  taken  in  connection  with  the 
opinion  of  the  district  judge,  (34  Fed.  Bep.  763,)  sufficiently  indicate  the 
grounds  of  affirmance.  Had  the  navigation  of  both  vessels  been  in  accord- 
ance with  their  agreement,  there  would  have  been  no  collision.  What, 
then,  was  the  agreement,  and  who  failed  to  keep  to  it?  The  Bosecrans 
and  the  Delaware  being  each  in  the  "fifth  situation"  relatively  to  the  St. 
Johns,  which  was  on  their  starboard  hand,  were  required  by  the  rules 
to  port,  and  pass  astern  of  the  St.  Johns;  the  latter  continuing  on  her 
couiBe,  and  passing  ahead.     For  some  reason  or  other,  the  pilot  of  the 
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Rosecrans  disliked  to  take  this  coarse, — probably  beeause  he  was  cross- 
ing an  ebb-tide  incumbered  with  a  tow, — and  undertook  to  agree  with 
the  St.  Johns  upon  some  other  course.  What  thereupon  occurred,  as 
evidenced  by  the  signals,  was  this:  "I  want  to  cross  your  bow,"  says 
the  Rosecrans.  "I  am  going  to  cross  the  Delaware's  bow,"  is  the  reply; 
^'but,  if  you  wish  to  cross  mine,  you  may."  "I  do  wish  to  do  so,"  re- 
sponded the  Rosecrans,  "and  will  act  on  your  permission."  By  this 
agreement,  it  became  the  duty  of  the  Rosecrans  to  keep  her  course  with- 
out unnecessary  delay,  and  of  the  St.  Johns  not  to  thwart  her,  nor  to  in- 
trtide  into  the  water  through  which  the  maneuver  which  the  Rosecrans 
was  about  to  undertake  would  in  ordinary  circumstances  be  carried  out. 
Thereafter  the  St.  Johns  slows.  She  crosses  the  bow  of  the  Delaware 
according  to  programme,  and  by  as  narrow  a  margin  as  she  safely  can. 
She  then  co-operates  by  starboarding.  She  does  not  intrude  into  the 
water  which  would  have  been  required  for  the  tug's  maneuver,  if  exe- 
cuted as  promised.  She  does,  in  fact,  collide  with  the  Rosecrans,  but 
solely  because  of  the  latter's  stopping.  If  what  was  ordinarily  to  be  ex- 
pected had  happened,  the  water  into  which  the  St.  Johns  came  would 
not  have  been  at  that  time  required  for  the  maneuver  the  Rosecrans  was 
making.  Nor  was  the  master  of  the  Rosecrans  justified  in  stopping  by 
any  fear  as  to  the  St.  Johns'  course.  Nothing  in  the  situation  or  in  the 
latter's  agreement  was  demanding  an  alteration  of  her  course  up  to  the 
time  when  the  Rosecrans  reversed.  In  this  particular  the  case  differs 
from  that  of  The  Britannia,  ante,  67,  which,  both  by  the  rule  govern- 
ing her  situation,  and  by  the  promise  of  her  signal,  was  required  to 
alter  her  heading  several  points.  This  case  is  also  to  be  distinguished 
from  Ttie  Sammie,  37  Fed.  Rep.  907.  There  the  failure  of  the  Burke  to 
alter  her  navigation  so  as  to  co-operate  with  theSammie  was  persisted  in, 
without  any  apparent  cause,  for  so  long  a  time  that  the  pilot  of  the  Sammie 
was  held  excusable  in  reversing,  contrary  to  his  agreement,  such  man- 
euver being  made  in  extremis.  Here  the  St.  Johns  did  alter  her  naviga- 
tion to  co-oj^rate  with  the  Rosecrans  as  soon  as  she  could.  It  is  true 
that  by  that  time  she  was  quite  near  the  Rosecrans;  but  the  master  of  the 
latter  knew,  when  he  made  his  agreement  with  her,  that  he  must  expect 
no  stoppage  or  swinging  to  port  from  her  until  she  had  reached  the  Del- 
aware's bow.     Decision  of  district  court  affirmed. 


The  S.  S.  Oregon,  (John  Simpson,  Libelant,) 

{I>l8l/rict  Court,  D.  Oregon.    April  22, 1890.) 

Admiralty  —  Proceedings  in  Rem —Collision— Dbath  of  Seaman  —  Iktbryention 

OF  Administrator. 
An  administrator  may  intervene  in  a  suit  in  rem  to  reoover  the  damages  allowed 

by  a  law  of  the  state  for  the  death  of  his  intestate,  caused  ^y  the  wrongful  act  or 

omission  of  the  persons  in  charge  of  the  re«. 
iSyllabu9  by  the  Cotwt.) 

In  Admiralty. 
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Mr.  0.  E.  S.  Wood,  for  libelant. 
Mr.  Zera  SnoWy  for  daimaat. 

Deady,  J.  Austin  and  Reed,  seamen  on  the  Clan  Mackenzie,  were 
killed  in  a  collision  that  occurred  between  that  vessel  and  the  steam-ship 
Oregon,  on  the  Columbia  river,  on  the  night  of  December  26,  1889. 

The  master  of  the  Mackenzie,  John  Sjmpson,  has  brought  suit  in  this 
court  against  the  steam-ship  to  recover  damages  for  the  injury  sustained 
by  the  collision,  alleging  that  it  was  caused  by  the  negligence  of  the  per- 
sons in  charge  of  the  latter,  in  which  suit  the  administrator  has  inter- 
vened. 

Under  the  Oregon  statute  (Comp.  1887,  §  S71)  giving  a  right  of 
action  to  the  administrator  for  the  death  of  a  person,  caused  by  the 
wrongful  act  or  omission  of  another,  in  cases  where  the  deceased,  had  he 
lived,  might  have  maintained  an  action  for  an  injury  caused  by  the  same 
act  or  omission,  an  administrator  might  maintain  a  suit  in  admiralty  to 
recover  damages  for  the  death  of  his  intestate.  The  Harrisbtvrg^  119  U. 
S.  199,  7  Sup.  Ct.  Rep.  140;  The  Alaska,  130  U.  S.  201, 9  Sup.  Ct.  Rep- 
461. 

A  person  injured  by  a  marine  tort — a  tort  committed  on  a  navigable 
river  of  the  United  States — has  a  lien  upon  the  offending  vessel  for  the 
damages  he  is  entitled  to  recover  for  such  injury.  The  Rock  Idand  Bridge, 
6  Wall.  215;  The  Avon,  1  Brown,  Adm.  170. 

By  the  law  of  this  state  the  administrator  having  the  same  right  to 
maintain  an  action  for  the  death  of  his  intestate  as  the  latter  would  have 
for  en  injury  caused  by  the  same  act  or  omission  if  he  had  lived,  it  fol- 
lows, in  my  judgment,  that  he  has,  as  an  incident  of  such  right,  a  lien 
upon  the  offending  vessel  for  the  amount  of  the  damages  he  may  recover 
in  such  action. 

The  administrator  has  such  lien,  also,  by  virtue  of  the  Oregon  stat- 
ute, (Comp.  1887,  §  3690,)  which  gives  a  lien  on  "every  boat  or  vessel 
used  in  navigating  the  waters  of  this  ^tate  *  *  *  for  damages  or 
injuries  to  persons  or  property  by  such  boat  or  vessel;"  for,  the  tort  be- 
ing a  maritime  one,  the  state  may  give  a  lien  in  favor  of  the  injured 
party  when  it  occurs  within  its  jurisdiction.  The  administrator  in  this 
case  may  intervene  in  any  suit  brought  against  the  offending  vessel  for 
an  injury  to  person  or  property  caused  by  the  wrongful  act  or  omission 
that  resulted  in  the  death  of  his  intestate,  and  may  join  in  his  libel  claims 
for  the  death  of  both  Austin  and  Reed. 

Under  the  admiralty  rule  34,  the  administrator  may  file  his  libel  in 
the  clerk's  office,  and  then  apply  to  the  court  for  an  order  requiring  the 
claimant  to  answer  the  same;  and  such  claimant  may  thereupon  take 
such  exceptions  or  make  such  defense  thereto  as,  by  the  course  of  ad- 
miralty proceedings,  he  is  entitled  to. 
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The  Wyanoke.* 

Buck  et  al.  v.  Thb  Wyanoke. 

(District  Court,  S.  D,  New  r&rh.    March  16, 1800.) 

CoiJiiBioN— Mutual  Fault— Libbl  bt  CAROo-OwNBB--Ck>8T8. 

Where  suit  was  brought  against  4i  steamer  bj  the  owners  of  a  sailing  vessel  total- 
Ij  lost  by  collision  with  the  steamer,  and  the  owners  of  the  cargo  lost  with  the  sail- 
ing vessel  joined  in  her  libel  against  the  steamer,  and  both  vessels  were  held  in 
fault  for  the  collision,  it  was  held  that  the  defendants  should  be  adjudged  to  pay 
only  one-half  of  the  cargo  owner's  bill  of  costs,  and  that  the  latter  mast  look  to  their 
co-libelants  for  indemnity  against  the  other  half. 

In  Admiralty.     On  appeal  from  laxation  of  costs. 
Carter  &  Ledyard,  for  libelants. 
Biddk  &  Wardj  for  claimants. 

Brown,  J.  Since  the  decision  of  Mr.  Justice  Blatchfobd  in  the  case 
of  The  Warren,  25  Fed.  Rep.  782,  it  has  been  the  settled  practice  in  this 
circuit  to  apportion  the  costs  as  well  as  the  damages  when  two  vessels  are 
held  in  fault  in  collision  causes.  In  the  present  case  the  libelants  in- 
clude the  owners  of  the  schooner  Ruth  Darling,  which  was  totally  lost  by 
the  collision,  as  well  as  the  owners  of  the  cargo.  Both  vessels  were  found 
in  fault,  and  the  damages  were  ordered  to  be  divided  between  them.  The 
value  of  the  schooner  being  less  than  the  value  of  the  cargo,  her  owners 
are  not  entitled  to  any  decree  against  the  Wyanoke,  because  one-half  of 
her  damages  is  less  than  one-half  of  the  value  of  the  cargo  which  she 
would  be  bound  to  pay.  The  result,  therefore,  is  that  the  owners  of.  the 
cargo  have  a  decree  for  their  full  damages  against  the  Wyanoke.  They 
now  claim,  also,  a  full  bill  of  costs  against  her,  on  the  ground  that  they 
should  not  be  placed  in  a  worse  position  than  if  they  had  filed  an  inde- 
pendent libel.  Had  the  cargo  owners  filed  a  separate  libel  against  the 
Wyanoke,  the  Ruth  Darling  or  her  owners,  would  naturally  have  been 
brought  in  as  co-defendants,  under  the  fifty-ninth  rule.  All  parties 
would  have  been  before  the  court,  as  they  are  in  the  present  action. 
Upon  the  apportionment  of  the  damages  in  such  an  action,  the  owners 
of  the  schooner,  upon  any  stipulation  for  costs,  would  have  been  bound 
to  pay  their  share  of  the  costs  according  to  the  terms  of  their  stipulation. 
I  see  no  reason  for  any  different  disposition  of  the  present  case.  The 
cargo  owners  may  tax  their  full  bill  of  costs,  but  these  costs,  as  well  as 
the  claimant's  costs,  will  be  apportioned  between  the  two  vessels  or  their 
owners;  that  is,  one-half  of  the  whole  costs  must  be  charged  in  the  de- 
cree against  the  stipulation  given  by  the  plaintiff  owners  of  the  schooner, 
the  other  half  paid  by  the  claimants.  The  total  loss  of  the  Ruth  Darl- 
ing does  not  absolve  her  owners  and  their  stipulators  from  their  share 
of  the  costs  imposed  on  the  two  vessels  in  their  own  action,  and  the  lia- 
bilities assumed  by  their  own  stipulators.  As  respects  the  Wyianoke, 
the  result  is  the  same  as  if  the  owners  of  the  schooner  were  sole  libelants. 
As  between  the  libelants  themselves,  the  cargo  owners  must  look  to  their 
co-libelants  for  their  further  indemnity. 

1  Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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Ben&'ngeb  Self-Addikg  Cash  Register  Co.  v.  National  Cash  Reg- 
ister Co.  et  al. 

{Circuit  Court,  B.  I>.  Miasnuri,  E.  D.    May  2, 189a) 

L  Coubtb—Jdribdiction— Corporations. 

a  corporation  does  not  acquire  a  residence  in  a  state  other  than  one  in  whicu 
it  is  incorporated  by  maintaining  an  office  and  having  an  agent  there,  within  the 
meaning  of  Act  Cong.  March  8, 1687,  which  provides  that^  ^  where  the  jurisdiction 
is  founded  only  on  the  fact  that  the  action  is  between  citizens  of  different  states, 
suit  shall  be  brought  oply  in  the  district  of  the  residence  of  eltherthe  plalntiil  or 
the  defendant. "    Following  Booth  v.  Manufacturing  Co,,  40  Fed.  Rep.  1. 

1  Same— Jonrr  Defendants. 

Where,  on  motion  to  dismiss  for  want  of  jurisdiction,  it  appears  that  the  juris- 
diction is  dependent  whoUy  on  diverse  citizenship,  and  that  one  of  the  defendants 
lives  In  the  district  where  suit  is  brought,  and  the  other  defendant  and  the  plain- 
tiff live  in  different  districts,  the  action  will  be  dismissed  as  to  the  non-resident^ 
but  not  as  to  the  resident,  defendant. 

On  Motions  to  Dismiss  for  Want  of  Jurisdiction, 
R,  A.  &  Pavl  BakeweU,  for  plaintiff. 
Sak  &  Sale,  for  defendants. 

Thayer,  J.  The  question  raised  by  these  motions  has  been  fore- 
closed in  this  district  by  the  decision  of  Justice  Brewer,  while  circuit 
judge,  in  the  cases  of  Booth  v.  Manufacturing  Co.,  and  Walker  v.  RaUroad 
0).,  40  Fed.  Rep.  1,  and  in  Smith  v.  Lym,  38  Fed.  Rep.  54.  The  suit 
at  bar  is  an  action  ex  delicto  by  a  corporation  of  Illinois,  having  its  chief 
office  in  Chicago,  against  a  corporation  of  Ohio,  having  its  chief  office  at 
Dayton,  Ohio,  and  against  a  citizen  of  Missouri.  The  suit  is  one  in 
which  jurisdiction  is  dependent  on  diverse  citizenship.  The  Ohio  cor- 
poration, although  it  has  an  office  and  agent  in  this  district  for  the  trans- 
action of  its  business,  is  upt  a  resident  of  the  district,  within  the  mean- 
ing of  the  judiciary  act  of  March  3,  1887,  and  cannot  be  sued  in  the 
federal  court  in  this  district,  unless  with  its  consent,  by  a  corporation  or 
citizen  of  Illinois.  Booth  v.  Manufacturing  Go. ,  supra.  Nor  does  the  fact 
that  a  citizen  of  Missouri  bas  been  joined  as  a  party  defendanc  serve  to 
extend  the  jurisdiction  of  the  court  over  the  Ohio  corporation,  as  it  was 
held  in  the  case  of  Smith  v.  Lyony  supra,  (and  the  decision  in  that  case  has 
sincebeen  affirmed  by  the  supreme  court  of  the  UnitedStates,  133U.  S.  315, 
10  Sup.  Ct.  Rep.  303,)  that,  when  the  first  section  of  the  act  of  March  3, 
1887 ,  speaks  of  suits  being  brought  ''only  in  the  district  of  the  residence  of 
either  the  plaintiflF  or  the  defendant,"  the  words  "plaintiff"  and  "defend- 
ant" are  used  in  a  collective  sense,  and  include  all  who  are  plaintiffs  or 
defendants,  so  that  all  parties  on  one  or  the  other  side  of  the  contro- 
versy must  be  residents  of  the  district  to  sustain  the  jurisdiction. 

The  contention  that  the  Ohio  corporation  has  waived  its  right  to  ob- 
ject to  the  jurisdiction  of  the  court  is  not  tenable.  Conceding  that  this 
is  a  case  in  which  the  corporation  might  by  its  acts  submit  itself  to  the 
jurisdiction  of  the  court,  yet  it  clearly  has  not  done  so.  The  first  step 
taken  by  it  after  being  served  was  to  file  the  present  nlbtion  to  dispiiss 
v.42F.no.2— 6 
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for  want  of  jurisdiction.  The  fact  that  it  maintains  an  office  and  an 
agent  in  this  state  for  tiie  transaction  of  its  business  does  not,  as  con- 
tended, amount  to  a  waiver  of  its  right,  under  the  act  of  March  8, 1887, 
to  be  sued  in  the  district  of  its  residence,  or  in  the  district  where  the 
plaintiff  resides.  A  waiver  of  such  right  will  only  be  implied  from  some 
act^one  in  this  very  case,  as  by  appearing  generally  and  pleading  to  the 
merits,  or  doing  some  other  equivalent  act.  It  is  true,  as  has  been 
urged,  that,  under  the  judiciary  act  of  March  3,  1875,  and  under  previ- 
ous  acts,  it  was  held  that  a  corporation  maintaining  an  agent  and  trans- 
acting business  in  a  foreign  state  might  be  there  sued  in  the  federal 
courts  by  process  served  on  its  agent,  especially  if  the  laws  of  the  foreign 
state  sanctioned  such  service.  But  those  decisions  were  predicated  on 
the  fact  that  the  judiciary  acts  then  in  force  permitted  a  defendant  to  be 
sued  not  only  in  the  district  of  which  he  was  an  inhabitant,  but  also  in 
any  district  "in  which  he  was  found  at  the  time  of  serving  the  writ." 
The  theory  was  that  a  corporation  might  be  found,  within  the  meaning 
of  the  statute,  in  a  foreign  state,  where  it  kept  an  agent  and  office  and 
transacted  business,  although  not  a  citizen  or  resident  of  such  state. 
Good  Hope  Co.  v.  Fencing  Co.,  22  Fed.  Rep.  635;  St.  Louis  Wire  Mill  Co. 
V.  Barh-  Wire  Co.,  32  Fed.  Rep.  802.  The  act  of  March  3, 1887,  unlike 
all  previous  acts  on  the  subject,  requires  suits  to  be  brought  against  a 
defendant  in  the  district  of  the  residence  of  the  plaintiff  or  defendant, 
when  jurisdiction  is  dependent  on  diverse  citizenship.  The  decisions 
cited  are,  for  that  reason,  not  applicable.  They  do  not  establish  that 
the  Ohio  corporation,  by  opening  an  office  in  this  state,  has  waived  its 
right,  in  a  suit  like  the  present,  to  be  sued  only  in  the  district  where  it 
or  the  plaintiflf  resides.     Conrwr  v.  Railway  Cb.,  36  Fed.  Rep.  273. 

Inasmuch  as  the  privilege  assei-ted  by  the  Ohio  corporation  is  a  per- 
sonal privilege  that  can  be  asserted  by  it  only,  and  as  the  court  clearly 
has  jurisdiction  of  the  suit  as  between  the  plaintiff  and  the  citizen  of 
Missouri,  the  motion  by  the  last-named  defendant  will  be  overruled,  al- 
though the  motion  of  the  Ohio  corporation  is  sustained.  It  will  then 
be  optional  with  the  plaintiflf  to  discontinue  his  suit,  or  proceed  against 
Rosenbaum  alone. 


Pennsylvania  R.  Co.  et  al.  v.  Allegheny  Val.  R.  Co.  et  oL 
(Circuit  Cowrt,  W.  D,  PennsyVoania.    April  28, 1890.) 

1.  CORFOIUTIONS— InSOLTENCT— RbCKIVERB— iNTERLOCtrrOBT  ObDBB  OT  SAliB. 

In  a  proper  case,  a  court  of  equity,  having  the  podsession  by  a  receiver  of  the 
property  of  an  insolvent  railwav  company,  may  make  an  interlocutory  order  for 
the  sale  of  the  property  before  the  rignts  of  the  parties  under  several  mortgages 
have  been  fuUy  ascertained  and  determined. 

2.  Same— DiscHAROB  of  Mortoaoe  not  Yet  Dub. 

But  in  this  class  of  cases  a  court  of  equity  will  never  make  such  interlocutory  or- 
der for  an  immediate  sale  upon  terms  discharging  the  lien  of  a  mortgage  not  yet 
due,  unless  it  clearly  appears,  not  only  that  in  the  end  there  must  be  a  sale  of  the 
property,  but  a  sale  upon  those  terms. 
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8.  Same. 

Income  bondholders  secared  by  a  junior  mortgage,  the  plaintiffs  in  a  cro8t-l>iU, 
petitioned  the  court,  pendente  lite,  lor  an  interlocutory  order  for  the  immeilate 
sale  of  the  property  of  an  insolvent  railway  company  defendant  in  the  hands  of  a 
receiver,  ui>on  terms  dischargiug  the  lien  of  two  senior  mortgages  securing  a  large 
issue  of  bonds  having  a  long  time  yet  to  run.  The  litigation  involved  the  validity 
of  the  lien  of  these  two  mortgages,  and  that  question  was  undetermined,  and  the 
final  issue  of  the  litigation  was  otherwise  uncertain.  Heldt  that  the  ftetition  for  a 
sale  upon  the  proposed  terms  should  be  denied. 

In  Equity.     Sur  petition  fot  an  interlocutory  order  of  sale,  and  de- 
murrer to  same.     Motion  for  an  order  of  sale  under  said  petition. 
John  O.  Johmson,  George  Shiras,  Jr.^  and  D.  T.  Watson,  for  petitioners. 
Samuel  Dickson ,  for  trustee. 

AcHESON,  J.  This  case  is  now  before  the  court  upon  a  motion  for  an 
interlocutory  order  of  sale,  before  final  hearing,  of  the  lines  of  railroad, 
franchises,  and  corporate  property  generally  of  the  Allegheny  Valley 
Railroad  Company,  a  defendant  in  the  suit.  For  the  proper  understand- 
ing of  the  application,  it  will  be  necessary  to  state  the  issues  here  in- 
volved, and  to  recite  briefly  the  proceedings  in  the  cause  thus  far.  The 
original  bill  set  forth  that  the  fixed  charges  of  said  company  are — Pirstj 
a  mortgage  on  the  company's  main  line,  dated  March  1, 1866,  to  secure 
84,000,000  of  interest-bearing  bonds,  due  March  1,  1896;  second,  an 
issue  of  bonds  amounting  to  ?10, 000,000,  dated  March  3^,  1869,  and 
due  April  1,  1910,  with  coupons  attached,  for  the  payment  semi-annu- 
ally of  interest  at  the  rate  of  7  per  cent,  per  annum,  secured  by  a  first 
mortgage,  of  the  same  date  as  the  bonds,  on  the  company's  line  of  rail- 
road, from  the  mouth  of  the  Mahoning  to  the  mouth  of  Bennett's  branch, 
and  further  secured  by  a  mortgage  dated  September  4, 1874,  on  the  com- 
pany's main  line;  ihird,  a  mortgage  dated  April  1, 1869,  to  secure  to  the 
commonwealth  of  Pennsylvania  $3,500,000  of  bonds,  which  are  further 
secured  by  a  mortgage  dated  September  5,  1874,  of  which  bonds  about 
$2,600,000  remain  unpaid;  fourth,  a  mortgage  dated  October  1,  1874, 
to  secure  $10,000,000  of  income  bonds.  These  income  bonds  on  their 
face  are  entitled  to  interest  only  out  of  the  company's  net  income  after 
payment  of  interest  on  bonds  secured  by  the  mortgages  of  prior  date, 
and  the  mortgage  to  secure  the  income  bonds  is  made  expressly  under 
and  subject  to  the  lien  of  the  ;five  mortgages  above  mentioned.  By  an 
indorsement  on  each  bond  of  the  issue  of  March  31,  1869,  the  Pennsyl- 
vania Railroad  Company  (plaintiff  in  this  suit)  binds  itself  to  purchase 
the  bond  at  maturity  from  the  holder  at  par,  and  also  the  several  cou- 
pons at  par  as  they  fall  due,  "and,  when  so  purchased,  each  and  all  of 
said  bonds  and  coupons  are  to  be  held  by  said  company,  with  all  the 
rights  thereby  given,  and  with  all  the  benefit  of  every  security  therefor," 
and  by  an  indorsement  on  each  coupon  the  company  binds  itself  so  to 
purchase  the  same.  The  bill  alleges  that  the  Allegheny  Valley  Railroad 
Company  is  insolvent,  and  had  defaulted  in  payment  of  the  interest  on 
the  $10,000,000  of  bonds  of  the  issue  of  March  31,  1869;  and  that  in 
consequence  thereof,  and  by  reason  of  its  said  indorsement,  the  Pennsyl- 
vania Railroad  Company  had  been  compelled  to  pay  and  purchase  cou- 
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pons  of  that  issue  of  bonds  to  the  amount  of  over  $4,000,000;  and  the 
bill  prays  for  a  sale  of  the  corporate  property,  franchises,  etc.,  of  the 
Allegheny  Valley  Railroad  Company,  "under  and  subject  to  the  lien"  of 
the  aforesaid  five  mortgages  prior  in  date  to  the  income  bond  mortgage, 
"as  to  the  principal  of  the  bonds  thereby  secured,  and  not  theretofore 
matured,  and  the  interest  thereafter  payable  after  the  making  of  said 
sale."  Under  one  of  the  prayers  of  the  bill,  receivers  were  appointed, 
the  survivor  of  whom  is  in  possession  of  all  the  corporate  property  of 
the  Allegheny  Valley  Railroad  Company,  and  operating  its  lines  of  rail- 
road. The  trustees  under  the  mortgages  of  March  31,  1869,  and  Sep- 
tember 4,  1874,  were  made  defendants  in  the  suit,  and  in  their  answer 
to  the  bill  they  submitted  themselves  to  the  court,  but  prayed  "that,  in 
the  event  of  a  sale  being  decreed  as  prayed  for  in  the  said  bill,  such  de- 
cree may  be  formulated  and  enforced  as  will  leave  unaffected  the  lien  of 
the  several  mortgages  of  which  they  are  trustees,  except  so  far  as  the  in- 
terest thereon  may  be  payable  out  of  the  proceeds  of  said  sale."  E.  W. 
Ross,  a  holder  of  some  of  said  income  bonds,  having  been  permitted 
to  intervene  in  the  suit,  filed  a  cross-bill,  the  allegations  of  which  are 
such  that,  if  sustained  by  the  proofs,  the  Pennsylvania  Railroad  Com- 
pany would  have  no  valid  claim  under  the  coupons  of  the  bond  issue 
of  1869  it  had  lifted  and  holds,  but,  on  the  contrary,  would  be  bound 
to  account  for  and  pay  to  the  Allegheny  Valley  Railroad  Company  large 
sums  of  money,  and  appropriate  relief  is  prayed  for  as  against  the 
Pennsylvania  Railroad  Company.  The  cross-bill  also  avers  that  the  line 
of  railway  described  in  the  mortgage  of  March  31,  1869,  was  never  con- 
structed, but  another  line  (the  low-grade  railroad)  was  built,  and  said 
mortgage  was  not  given  on  the  line  actually  constructed ;  that  the  mort- 
gage of  September  4,  1874,  is  fraudulent  as  against  creditors,  and  void 
also  for  want  of  authority  to  execute  it;  and  the  cross-bill  prays  that 
it  be  decreed  that  the  mortgage  of  March  31, 1869,  is  not  a  valid  lien 
upon  the  "low-grade  railroad"  as  constructed,  and  that  the  mortgage  of 
September  4,  1874,  is  not  a  valid  lien  upon  the  premises  therein  de- 
scribed, and  is  void  as  against  the  income  bondholders  and  other  cred- 
itors of  the  company.  There  is  no  prayer  in  the  cross-bill  for  any 
sale.  Other  income  bondholders  intervened  in  the  suit,  and  have  be- 
come co-plaintiffs  with  Ross  in  the  cross-bill.  The  cause  being  at  is- 
sue, an  examiner  was  appointed,  before  whom  a  large  amount  of  tes- 
timony has  been  taken,  but  the  testimony  is  not  closed. 

In  this  state  of  the  case,  on  February  1,  1890,  the  plaintiffs  in  the 
cross-bill  presented  a  petition  to  the  court,  setting  forth  that,  "so  far  as 
can  be  seen,  many  years  must  elapse  before  all  questions  in  controversy 
can  be  settled;"  that  during  each  year  of  the  receivership  the  earnings 
of  the  company  have  not  been  sufficient  to  meet  the  interest  on  the 
fixed  charges,  and  that  the  arrears  of  indebtedness  are  thus  increasing 
largely;  that  the  railroad  cannot  be  operated  as  advantageously  by  a  re- 
ceiver as  in  the  hands  of  the  owners;  that  in  its  equipments,  otc,  it  is 
deteriorating  in  value;  that  the  present  is  the  most  advantageous  time  to 
sell  the  property,  and  that  an  immediate  sale  is  to  the  interest  of  all 
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the  creditors;  and  that  the  longer  the  aale  is  delayed  the  more  detrimental 
it  will  be  to  the  petitioners  and  other  holders  of  income  bonds,  "as  well 
as  to  the  complainants  in  the  original  bill,"  And  the  petition  prays  for 
an  order  for  the  immediate  sale  of  the  corporate  property,  franchises,  etc., 
of  the  Allegheny  Valley  Railroad  Company,  discharged  of  all  liens  except 
the  first  mortgage,  dated  March  1,  1866,  for  $4,000,000.  The  petition 
also  contains  a  prayer  that,  upon  the  confirmation  of  the  sale,  it  be  de- 
creed that  the  principal  of  the  $10,000,000  of  bonds  of  the  issue  of 
March  31,  1869,  shall  become  due  and  payable;  but  that  prayer  need 
not  be  here  quoted  at  length  or  considered,  as  the  present  motion  is 
simply  for  an  order  of  sale  of  the  property  discharged  of  liens,  as  above 
stated.  To  this  petition  William  J.  Howard,  the  surviving  trustee  uader 
the  mortgages  of  March  31,  1869,  and  September  4, 1874,  to  secure  the 
bond  issue  of  the  former  date,  has  filed  a  demurrer,  and  resists  the 
granting  of  the  pending  motion.  All  the  other  parties  to  the  litigation 
have  virtually  submitted  themselves  to  the  decree  of  tho  court.  The 
commonwealth  of  Pennsylvania,  however,  is  not  a  party  to  the  suit. 
Notice  of  the  present  application,  indeed,  was  given  to  the  treasurer  and 
attorney  general  of  the  state,  but  there  has  been  no  appearance  in  behalf 
of  the  commonwealth. 

Such  being  the  matters  in  controversy,  and  this  the  state  of  the  liti- 
gation, ought  the  present  motion  to  be  allowed?  Undoubtedly,  in  a 
proper  case,  a  court  of  equity,  having  the  possession  by  a  receiver  of  the 
property  of  an  insolvent  railway  company,  may  make  an  interlocutory 
order  for  the  sale  of  the  property  before  the  rights  of  the  parties  under 
several  mortgages  have  been  fully  ascertained  and  determined;  and  we 
have  an  instance  of  the  exercise  of  the  power  in  the  case  of  Bank  v. 
Shedd,  121  U.  S.  74,  7  Sup.  Ct.  Rep.  807.  That  decision  the  petitioners 
cite  as  a  precedent  to  be  followed  here.  In  that  case,  however,  not  only 
was  it  certain  that  in  the  ei^d  the  sale  must  take  place  in  the  manner 
ordered,  but  the  property  was  depreciating  in.  value  by  the  accumu- 
lation of  receiver's  indebtedness,  while  the  contested  points  were  simply 
as  to  the  extent  of  the  priority  of  the  lien  of  the  first  mortgage,  and  the 
amount  due  on  that  issue  of  bonds, — disputes  which  could  be  as  easily 
settled  after  the  sale  as  before,  and  which,  in  truth,  involved  mere  ques- 
tions of  distribution.  But  very  different  is  the  present  case.  Here 
no  receiver's  indebtedness  has  been  created.  Indeed,  the  net  income 
from  the  railroad  has  been  sufficient,  at  least,  to  meet  the  interest  on 
the  first  mortgage  for  $4,000,000,  and  hence  it  is  not  proposed  to  disturb 
that  lien.  But  the  court  is  asked,  by  income  bondholders  secured  by  a 
junior  mortgage,  to  discharge,  by  an  immediate  sale,  the  lien  of  prior 
mortgages  securing  an  issue  of  bonds  amounting  to  $10,000,000,  which 
have  yet  20  years  to  run,  while  the  question  of  the  validity  of  the  )ien 
of  those  mortgages — a  question  raised  by  nobody  but  the  petitioners — 
is  still  pending  and  .undetermined.  The  discharge  of  the  lien  of  said 
mortgages  is  of  the  essence  of  the  present  application,  the  petitioners 
not  seeking  a  sale  upon  any  other  condition. 

Now,  I  think  it  may  be  confidently  affirmed  that  in  this  class  of  cases 
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a  court  of  equity  will  never  make  an  interlocutory  order  for  an  immediate 
sale  upon  terms  discharging  the  lien  of  a  mortgage  not  yet  due,  unless  it 
clearly  appears  not  only  that  in  the  end  there  must  be  a  sale  of  the  prop- 
erty, but  a  sale  upon  those  terms;  for  otherwise  irremediable  injury 
might  be  done  to  the  parties  whose  security  was  thus  stricken  down 
pendente  lite.  But  here  the  original  bUl  is  framed  with  a  view  of  pre- 
serving the  lien  of  the  mortgages  of  March  31,  1869,  and  September  4, 
1874,  as  respects  the  principal  of  the  bonds  thereby  secured,  and  the  in- 
terest to  accrue  after  the  sale;  and  the  prayer  of  the  bill  is  that  to  that 
extent  the  property  shall  be  sold  under  and  subject  to  the  lien  of  those 
mortgages.  Whether,  by  virtue  of  its  ownership  of  the  matured  coupons 
acquired  under  its  contract  of  purchase,  the  Pennsylvania  Railroad  Com- 
pany, as  against  the  bondholders,  could  enforce  a  sale  of  the  property 
discharged  of  the  lien  of  the  mortgages  before  the  maturity  of  the  bonds, 
is  a  question  which  need  not  now  be  discussed  or  considered.  Such  a 
sale  is  not  within  the  scope  of  the  original  bill.  Therefore,  if  at  final 
hearing  the  cross-bill  should  be  dismissed,  assuredly  a  sale  upon  the 
terms  of  the  proposed  interlocutory  order  could  not  be  decreed  under  the 
pleadings.  On  the  other  hand,  should  the  plaintiffs  in  the  cross-bill 
obtain  the  full  measure  of  relief  therein  sought,  it  would  seem  that  no 
ground  would  be  left  upon  which  to  base  a  decree  of  sale;  or  if  they 
should  succeed  in  securing  only  the  relief  prayed  for  against  the  Penn- 
sylvania Railroad  Company,  then,  in  the  event  of  a  sale,  the  supposed 
insuperable  objection  urged  by  the  petitioners  to  a  decree  discharging  the 
lien  of  the  mortgages  as  to  part  of  the  indebtedness,  but  retaining  it  as 
to  part,  might  cease  to  have  any  application  to  the  case,  the  coupons 
lifted  by  that  company  being  out  of  the  way.  Taking  into  consideration, 
then,  the  nature  of  the  controversy,  and  the  uncertainty  as  to  the  final 
issue  of  the  litigation,  it  seems  to  me  very  clear  that  the  court  would  not 
be  justified,  at  this  stage  of  the  case,  by  an  interlocutory  order  to  impose 
upon  the  holders  of  the  bonds  of  1869  the  proposed  terms  of  sale;  and, 
this  view  being  decisive,  it  is  not  necessary  to  discuss  or  pass  on  the 
other  objections  urged  by  the  trustee  of  the  bondholders  against  the  al- 
lowance of  the  motion.  And  now,  April  28,  1890,  the  motion  for  an 
interlocutory  order  of  sale,  under  the  petition  of  February  1,  1890,  is 
denied,  and  said  petition  is  dismissed. 
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Du  Pont  el  al.  v.  Tilden  a  ol.* 
(CireuU  CaurU  N.  D.  JRlinote.    March  7, 18go.> 

OmroKATioim— LiJLBiuTT  of  Stockholders. 

Where  a  oorporation  which  is  authorized  hy  its  charter  to  bay  land,  and  pay  for 
U  in  full-paid  stock,  issues  such  stock  in  payment  for  land  to  an  amount  greatly 
in  excess  of  the  value  of  the  land,  and  the  stock  is  sold  to  a  purchaser  for  value, 
iuch  purchaser  is  not  liable  to  the  creditors  of  the  corporation  on  the  ground  that  * 
his  stock  is  not  fully  paid  for,  where  there  was  no  fraud  in  the  original  transaction, 
and  the  oorporation  has  taken  no  steps  to  rescind  1th 

In  Equity. 

Mason  Bros,,  for  complainants. 

Judd,  RUchie  &  Esher^  for  defendants. 

Blodgett,  J.  This  is  a  bill  brought  by  several  judgment  creditors  ol 
the  Llinois  Coal  &  Iron  Company  of  La  Salle,  in  this  state,  seeking  to 
obtain  a  decree  for  the  payment  of  their  several  judgments  from  certain 
of  the  stockholders  of  the  company,  oq  the  ground  that  their  stock  has 
never  been  fully  paid  for.  Originally  there  were  quite  a  large  number 
of  stockholders  made  parties  defendant,  but  the  bill  has  been  dismissed 
as  to  some  by  the  complainants;  othera  have  been  dropped  out  by  the 
death  of  the  defendants,  and  the  bill  was  dismissed  at  the  time  of  the 
final  hearing,  on  pleadings  and  proofs  as  to  four  of  the  other  defendants, 
on  the  ground  that  the  proof  did  not  show  them  to  be  stockholders,  so 
tliat  the  case,  as  it  now  stands  for  final  decree,  only  affects  the  estate  of 
William  B.  Ogden,  deceased,  whose  executors  have  appeared  and  an- 
swered, and  James  F.  Joy.  The  ground  on  which  complainants  claim 
that  the  stock  is  not  fully  paid  is  that  one  E.  D.  Taylor,  who  was  the 
president  of  the  coal  company,  in  the  month  of  May,  1866,  conveyed  to 
the  company,  by  deed,  certain  tracts  of  land  in  La  Salle  county,  in  this 
state,  in  payment  for  which  there  was  issued  to  him  7,000  shares  of  the 
capital  stock  of  the  company,  at  $100  per  share;  that  the  deed  of  these 
lands  from  Taylor  to  the  company  only  expressed  a  consideration  of 
$150,000,  and  complainant  has  introduced  parol  proof  tending  to  show 
that  it  was  worth,  in  cash,  even  less  than  that  sum  at  the  time  the  con- 
veyance was  made,  wherefore  complainants  contend  that  the  stock  so  is- 
sued was  only  paid  for  to  the  extent  of  the  value  of  the  land  so  conveyed 
to  the  company. 

The  proof  shows  that  the  company  was  organized  under  a  special  char- 
ter granted  by  the  legislature  of  Dlinois  on  the  18th  of  February,  1857; 
that  by  its  charter  the  capital  of  said  company  was  fixed  at  $500,000, 
with  power  to  increase  it,  but  not  to  exceed  $1,000,000,  and  that  the 
oompany  was,  by  its  charter,  authorized  to  purchase  real  estate,  and  pay 
for  the  same  in  stock;  that  stock  certificates  were  to  be  issued  to  the 
stockholders  on  full  payment  for  their  stock;  that  the  company  organized 
under  the  said  charter,  and  before  the  18th  of  May,  1866|  had  issued 

*  Reported  by  Louis  Boisot^  Jr.,  of  the  Chioa^o  baiw 
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stock  to  the  amount  of  $300,000;  that  on  the  18th  day  of  May,  1866, 
at  a  meeting  of  the  stockholders  of  the  company,  a  resolution  was  adopted 
increasing  the  capital  stock  to  the  sura  of  $1,000,000,  and  provided  that 
the  $700,000  of  increased  stock  should  be  issued  to  E.  D.  Taylor  "for 
and  in  consideration  of  certain  lands  conveyed  by  him  to  sa-id  company 
by  deed  bearing  date  April  21,  A.  D.  1866."  It  also  appears  that  Tay- 
lor did  make  a  deed  to  the  company,  dated  the  2l8t  day  of  April,  1866, 
.  of  certain  lands  in  La  Salle  county,  in  which  a  consideration  of  $150,- 
000  is  expressed.  There  is  also  in  the  record  the  oral  testimony  of  two 
witnesses,  claiming  to  have  some  recollection  or  information  as  to  the 
value  of  the  said  lands  in  April,  1866,  who  testified,  in  substance,  that 
said  lands  were  not  at  that  time  worth  to  exceed  the  sum  of  $88,000. 
It  also  appears  that  5,000  shares  of  these  7,000  shares  of  $100  each, 
which  were  to  be  issued  for  this  land,  were  issued  to  Taylor,  and  that 
Taylor,  within  a  few  months  thereafter,  sold  to  William  B.  Ogden  1,363 
of  said  shares,  and  that  in  1874  he  sold  to  the  defendant  James  F.  Joy 
250  shares  of  stock,  for  which  both  Ogden  and  Joy,  respectively,  paid  a 
full  and  valuable  consideration, — probably  more  than  the  stock  was  worth 
at  the  time  they  received  it,  or  ever  has  been  since,— Taylor  represent- 
ing the  stock  to  be  full  paid  at  the  time  of  the  purchase,  and  the  said 
purchasers  understanding  and  believing  that  it  was  fully  paid.  There 
is  no  proof  showing  the  value  of  the  stock  of  the  company  at  the  time 
this  deed  was  made,  and  there  is  no  proof  of  any  bad  faith  or  deception 
on  the  part  of  Taylor  as  to  the  value  of  the  said  land.  Upon  these  facts, 
complainants  claim  that,  even  if  the  land  conveyed  by  the  deed  of  April 
21,  1866,  from  Taylor  to  the  company,  was  worth  $150,000,  the  con- 
sideration recited  in  it,  there  was  still  left  $550,000,  which  is  about  78 
per  cent.,  unpaid  on  the  par  value  of  this  stock,  and  that  the  defend- 
ants now  before  the  court,  as  such  stockholders,  are  liable  to  contrib- 
ute this  unpaid  amount  to  the  complainants. as  creditors  of  the  company. 

I  think  there  can  be  no  doubt  from  the  proof  in  this  case  that  the  coal 
company  agreed  to  give  Taylor  7 ,000  shares  of  its  stock  for  the  land  which 
he  conveyed  to  it.  The  question,  therefore,  arises,  does  the  fact  that 
complainants'  testimony  shows,  or  tends  to  show,  that  this  land  was  not- 
worth  in  cash  over  $150,000  at  the  time  it  was  conveyed  to  the  coal 
company,  establish  any  liability  as  against  these  stockholders?  There 
being  no  proof  in  the  record,  aside  from  the  resolution  of  the  18th  of 
May,  1866,  and  the  deed,  of  the  negotiations  and  dealings  between  Tay- 
lor and  the  company,  or  of  the  circumstances  surrounding  the  transac- 
tion and  leading  up  to  it,  I  shall  assume  it,  as  the  only  natural  conclu- 
sion irom  the  proof,  that  Taylor  offered  to  sell  these  lands  to  the  com- 
pany for  7,000  shares  of  its  stock,  and  the  company  accepted  the  prop- 
osition. Taylor  made  the  deed  of  the  land  to  the  company,  and  the 
company  issued  to  him  the  stock,  or,  at  least,  issued  the  shares  now 
held  by  the  defendants.  • 

The  question  then  arises,  could  the  company  have  sued  Taylor,  and 
recovered  the  difference  between  the  cash  value  of  this  land  and  the  par 
value  of  its  gtock,  without  first  rescinding  this  contract,  even  if  the  land 
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was  not  worth  the  par  value  of  it8  stock?  And  this  question,  I  think, 
must,  upon  reason  and  authority,  be  answered  in  the  u^ative.  See 
Cook,  Stocks,  §  47,  where  it  is  said: 

"Many  attempts  have  been  made  in  cases  where  stock  was  issued  for  prop* 
€rty  taken  at  an  overvaluation  to  hold  the  party  receiving  such  stock  liable 
for  its  full  par  value,  less  the  actual  value  of  the  property  received  from  him. 
These  attempts  have  not  been  successful.  As  already  seen,  the  transaction 
is  upheld  as  legal  and  valid  and  binding  qn  all  parties,  unless  there  is  an  over- 
valuation, and  that  overvaluation  is  shown  to  have  been  fraudulent.  When 
this  is  proved,  then,  the  contract  is  to  be  treated  like  other  fraudulent  con- 
tracts. It  is  to  be  adopted  in  toto  or  rescinded  in  toto  and  set  aside.  Both 
parties  are  to  be  restored  as  nearly  as  possilile  to  their  original  positions.  The 
property,  or  its  value,  is  to  be  returned  to  the  person  receiving  the  stock,  and 
he  must  return  the  stock  or  its  real  value.'' 

See,  also,  Cogin  v.  Bomdell,  110  Ind.  417,  11  N.  E.  Rep.  20;  Sco- 
ria v.  Thxiyer,  105  U.  S.  143;  Van  CkM  v.  Van  Brunt,  82  N.  Y.  535;  and 
many  other  cases  which  might  be  cited  to  the  same  point. 

It  may,  I  think,  be  assumed  as  probable  that  the  7,000  shares  of  the 
stock  of  this  coal  company  issued  to  Taylor  were  not  worth,  in  cash, 
more  than  the  land  conveyed  by  Taylor  to  the  company  at  the  time  this 
transaction  took  place.  But  the  proof  shows  that,  since  these  lands  were 
80  conveyed,  the  company  has  been  engaged  in  mining  coal  from  them, 
and  hence  it  will  be  presumed  that  these  lands  were  deemed  valuable 
for  the  coal  deposits  supposed  or  known  to  be  beneath  them,  and  it  is 
well  known  how  prone  men,  and  especially  sanguine  and  hopeful  men, 
are  to  overvalue  raining  and  coal  lands,  what  high  estimates  they  place 
upon  their  future  possibilities  of  value  and  development;  and  the  fair 
inference  from  the  testimony  in  this  case  is  that  this  coal  company,  with 
its  favorable  charter,  was  satisfied  to  accept  these  lands,  and  did  so  ac- 
cept them,  in  full  payment  for  this  stock,  in  the  expectation  and  belief 
that  the  full  value  of  the  stock  was  represented  by  these  lands.  And  the 
fact  that  this  expectation  may  have  proved  fallacious,  although  there  is 
no  proof  to  that  efifect  in  the  record,  furnishes  no  ground  for  the  present 
claim  of  complainants.  They  certainly  have  no  higher  equity  than  the 
-company  would  have  had  as  against  Taylor,  and  the  company  would 
have  had  no  such  equity,  except  for  a  fraudulent  overvaluation,  and  that 
only  by  a  rescission  of  the  contract  by  a  prompt  reconveyance  of  the 
land,  so  as  to  place  Taylor  in  as  good  a  position  as  he  was  when  the  trans^ 
action  began. 

The  charter  of  the  company  allowed  it  to  take  real  estate  for  stock, 
and  hence,  necessarily,  left  the  value  of  such  real  estate  to  be  agreed 
upon  between  the  person  from  whom  it  acquired  the  real  estate  and  the 
company;  and  also  provided  that  stock  certificates  should  only  be  issued 
on  full  payment.  It  therefore  seems  to  me  palpable  that,  even  if  a  pur- 
chaser of  its  stock  was  bound  to  inquire  whether  the  stock  had  been 
fully  paid  for  or  not, — a  proposition  which  I  do  not  think  supported  by 
authority, — such  inquiry,  at  most,  would,  if  made,  only  have  disclosed 
the  fact  Uiat  the  stock  had  been  paid  for  in  lands,  and  that  perhaps 
£ome  persons  did  not  consider  them  worth  as  much  as  the  stock  at  par, 
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but  that  would  not  prove  that  the  company  had  not  accepted  them  in 
full  payment,  as  the  resolution  of  the  stockholders'  meeting  shows  it 
did,  nor  that  the  stock  so  issued  was  not  full  paid.  Nor  would  such 
facts  have  suggested  that  if  he  purchased  the  stock  he  would  become  lia- 
ble to  contribute  to  the  difference  between  the  value  of  the  land  and  the 
par  value  of  the  stock.  The  stock  had  already  been  paid  for  once,  and, 
in  view  of  the  situation  of  the  parties  to  the  contract,  that  payment  was 
sufficient  to  protect  the  purchaser  of  the  stock  for  value  against  the  com- 
pany or  its  creditors.  It  may  be  said  that,  on  the  ground  of  gross  over- 
valuation alone,  the  company  might,  if  it  had  acted  in  apt  time,  have 
had  this  transaction  set  aside,  and  the  stock  surrendered  and  canceled  on 
a  reconveyance  of  the  land  for  the  stock  while  it  still  remained  in  the 
hands  of  Taylor,  but  it  is  now  impossible  to  restore  the  parties  to  their 
original  condition.  The  stock,  at  least  a  part  of  it,  has  gone  into  the 
hands  of  bona  fide  purchasers  for  value,  and  the  coal,  as  the  proof  showjs, 
has  been  largely  mined  out  of  the  land.  The  cases  of  Bridge  Co.  v, 
McCluney^  8  Mo.  App.  500,  and  Brant  v.  Ehlen,  59  Md.  1,  seem  to 
me  to  be  instructive  upon  the  points  raised,  and  conclusive  against  com- 
plainants' right  to  recover.     The  bill  is  dismissed  for  want  of  equity. 


British  Foreign  Marine  Ins.  Co.  v.  Board  of  Assessors  et  cL 
Liverpool  &  London  &  Globe  Ins.  Co.  v.  Same. 

{Circuit  Court,  E,  D.  Lmtisiana,    AprU  10, 1890.) 

Foreign  Corporation— Taxation. 

Under  Acts  La.  1886,  No.  76,  which  provides  that  if  the  capital  of  a  foreign  insur- 
aDce  company  shall  not  have  been  taxed  in  any  other  state  the  company  shall  be 
taxed  on  its  gross  receipts,  but  provides  no  method  for  ascertaining  the  amount  of 
the  gross  receipts,  and  fixes  no  rate  of  taxation,  the  gross  receipts  cannot  be  taxed. 

On  Motion  for  Injunction  pendente  lite. 

W.  W.  Howe,  for  British  Foreign  Marine  Insurance  Company. 
Huntington  &  Dufour,  for  Liverpool  &  London  &  Globe  Insurance  Com- 
pany. 

Wynne  Rogers,  for  the  State. 

Sam.  L.  GUmore,  for  city  of  New  Orleans. 

Before  Pardee  and  Billings,  JJ. 

Per  Curiam.  These  suits  are  proceedings  in  equity,  and  submitted 
upon  bill  and  affidavits  for  injunctions  pendente  lUe.  The  complainants 
are  foreign  insurance  companies,  and  have  been  taxed  upon  their  gross 
receipts,  estimated  for  the  current  year  in  advance  by  the  assessors,  and 
seek  to  enjoin  the  state  officers  and  the  officers  of  the  city  of  New  Orleans 
from  collecting  this  tax.  The  statutes  of  the  state  on  the  subject  are  an 
act  in  relation  to  insurance  companies,  etc..  No.  76  in  the  Acts  of  1886, 
and  the  general  annual  revenue  act  No.  98  of  the  same  year.     Both  these 
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acts  were  approved  on  the  Rame  day.  The  general  revenue  act  was  re- 
enacted  in  1888.  The  act  in  relation  to  insurance  companies  provides 
that  the  capital  of  the  foreign  insurance  companies  shall  be  determined 
and  certified  to  by  the  secretary  of  state  yearly,  and  shall  be  the  aggre- 
gate value  of  the  deposits  made  in  this  state  and  in  the  other  states  of 
the  Union,  as  the  security  for  the  policy-holders,  and  bonds  or  mort- 
gages upon  real  estate  in  the  United  States,  with  the  proviso  as  follows: 
Provided  "that  said  capital  has  not  been  taxed  and  paid  by  the  main 
agency  or  company  in  any  other  statQ,  then  taxation  shall  be  levied  upon 
the  gross  receipts,  less  deductions  governing  companies  organized  under 
the  laws  of  this  state."  There  is  no  other  pronision  for  taxing  gross  re- 
ceipts. There  is  no  method  presented  or  indicated  for  ascertaining  them. 
On  the  contrary,  in  the  general  revenue  law,  the  valuations  upon  which 
taxes  are  to  be  assessed  are  required  to  be  ascertained  at  the  beginning 
of  each  year.  In  the  general  revenue  law  there  is  a  most  comprehen- 
sive enumeration  of  the  things  which  shall  be  subject  to  taxation,  but 
gross  receipts  are  not  mentioned,  nor  are  they  included  in  anything 
which  is  named.  It  is  further  to  be  observed  that  in  the  proviso,  which 
contains  the  only  authority  for  taxing  gross  receipts,  no  rate  of  taxation 
is  fixed,  or  authorized  to  be  fixed.  In  the  absence  of  any  method ,  which 
the  nature  of  the  thing  would  require  for  ascertaining  or  approximating 
to  the  amount  of  gross  receipts  for  an  entire  coming  year,  as  well  as  in 
the  absence  of  the  establishment  of  any  rate  at  which  the  amount,  when 
reached,  should  be  taxed,  we  are  of  the  opinion  that  the  gross  receipts 
of  the  complainants  cannot  be  deemed  to  have  been  subjected  to  any  tax 
by  the  legislature^  and  therefore  allow  the  injunctions  pendente  lite  as 
prayed  for. 


Henry  v.  Suttle  et  al. 

(Circuit  Courts  D,  New  Jersey,    March  25, 1890.) 

Equitt— Pleading  and  Proof— Variance. 

WJiere  a  bill  prays  that  a  deed  be  set  aside  on  the  CTound  that  its  execution  was 
procured  by  fraudulent  representation  of  one  of  the  defendants  that  it  was  simply 
a  power  of  attorney,  and  the  evidence  shows  that  complainant  had  never  executed 
the  deed,  and  that  her  signature  thereto  was  a  forgery,  the  variance  is  fatal. 

8ame— Laches. 

Complainant  took  no  steps  to  set  aside  the  alleged  fraudulent  deed  for  five  years 
after  its  execut'on,  when  she  instituted  an  action  which  at  the  end  of  two  yearc* 
and  a  half  was  dismissed  because  not  brought  to  a  hearing.  She  then  remained  in- 
active for  10  years  longer,  during  which  time  the  land  greatly  increased  in  value, 
and  passed  to  third  persons,  who  made  valuable  improvements  thereon.  Heldf 
that  complainant's  laches  barred  any  equitable  relief. 

In  Equity. 

H.  Af.  HitchingSj  for  complainant. 

John  W.  Griggs  and  Michael  Dunn^  for  defendants. 
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Green,  J.  This  bill  was  filed. to  set  aside  a  certain  deed  of  convey- 
ance alleged  to  have  been  procured  by  one  John  Rennet  from  the  com- 
plainant by  "fraud  and  deceit,  and  by  false  and  fraudulent  representa- 
tions." The  lands  which  were  the  subject  of  this  conveyance  are  situate 
in  Paterson,  in  this  state,  and  are  now  claimed  to  be  legally  owned  by, 
and  are  in  the  possession  of,  the  defendants  Suttle,  Mirandom,  Liotard, 
and  Hinchcliffe,  by  virtue  of  sundry  mesne  conveyances  to  them.  Thtss 
defendants  claim  to  have  purchased  the  premises  in  good  faith,  relying 
upon  the  validity  of  their  grantor's  title,  and  for  value.  The  allegations 
of  the  complainant,  as  set  out  in  her  bill  of  complaint,  are  that  previous 
to  1870  she  had  been  a^acrvant  in  the  family  of  John  Rennet,  for  many 
years.  While  living  in  his  family  in  that  capacity,  she  became  seised 
and  possessed  of  a  certain  parcel  or  tract  of  land  in  Paterson,  unproduc- 
tive in  its  character.  Unable  to  pay  the  taxes  which  had  been  and  were 
annually  assessed  against  the  land  in  question,  at  her  request  Rennet 
paid  them  for  her,  and  so  in  time  she  became  indebted  to  him  in  various 
sums,  increasing  constantly,  for  which  she  gave  him  mortgages  as  secu- 
rity. The  last  mortgage  so  given  by  her  was  for  the  sum  of  $729.  It 
was  admittedly  a  valid  lien  upon  her  lands.  In  1870,  the  complainant 
asserts,  she  became  desirous  of  selling  and  disposing  of  these  lands,  and, 
the  better  to  accomplish  her  purpose,  as  she  alleges  in  her  bill  of  com- 
plaint, upon  the  advice  and  at  the  suggestion  of  Rennet,  "ignorantly 
made,  executed,  and  delivered  to  the' said  Rennet  a  paper  which  she  has 
since  discovered  to  be  a  deed  of  conveyance  of  said  tract  or  parcel  of  land 
and  premises,  it  being  falsely  and  fraudulently  represented  to  her  by  the 
said  Rennet  at  the  time  of  the  said  execution,  and  she  thoroughly  be- 
lieving and  relying  upon  the  same,  that  the  paper  which  she  so  execut- 
ed and  delivered  was  surely  and  solely  an  agreement  or  power  of  attorney 
to  enable  said  Rennet  to  sell  and  dispose  of  said  lands  for  her  benefit, 
and  to  pay  over  to  her  the  proceeds  of  the  same,  after  deducting  the  sum 
of  $729  then  claimed  by  said  Rennet  to  be  due  to  him,  and  secured  by 
a  mortgage  upon  said  land;  that  the  complainant  did  not  intend  or  un- 
derstand that  she  was  executing  a  deed  to  the  said  Rennet,  or  was  in  any 
way  parting  with  the  legal  title  to  said  lands;  that  the  said  Rennet,  hav- 
ing procured  said  deed  by  said  false  and  fraudulent  representations  and 
deceit,  caused  said  deed,  on  the  same  day,  to  be  filed  for  record  in  the 
office  of  the  clerk  of  the  county  of  Passaic."  It  further  appears  ffom  the 
record  in  this  cause  that,  on  the  same  day  that  this  deed  was  executed 
and  recorded,  Rennet  caused  the  mortgage  upon  the  lands  in  question, 
given  to  him  by  the  complainant  to  secure  $729,  to  be  canceled  of  rec- 
ord; and,  although  it  is  not  important,  in  the  view  I  have  taken  of  the 
case,  it  may  be  here  stated,  Rennet  always  claimed  that  the  lands  in 
question  were  in  fact  conveyed  to  him  in  satisfaction  of  this  mortgage 
debt,  and  of  other  indebtedness  of  the  complainant  to  him,  amounting 
to  about  $1 ,900.  The  bill  further  charges  that  after  the  execution  of  the 
said  deed  of  conveyance,  and  some  time  in  the  year  1874,  Rennet,  to- 
gether with  his  wife,  made,  executed,  and  delivered  to  the  defendant 
William  T.  Suttle  a  mortgage  upon  said  premises  to  secure  the  sum  of 
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11,000,  which  mortgage  was  immediately  recorded  in  the  office  of  the 
clerk  of  the  county  of  Passaic.  In  August,  1875,  it  appears  that  the 
complainant  exhibited  in  the  court  of  chancery  of  New  Jersey  her  bill 
of  complaint,  against  Rennet  and  wife  and  William  T.  Suttle,  to  have 
the  deed  to  Rennet  set  aside  on  the  ground  that  it  was  obtained  from  her 
by  Rennet's  false  and  fraudulent  representations.  In  that  bill  of  com- 
plaint the  statements  and  allegations  of  the  complainant  touching  the 
making,  execution,  and  delivery  of  the  deed  to  Rennet  are  practically 
identic^  with  the  statements  and  allegations  of  her  bill  of  complaint  in 
this  court.  As  both  bills  prayed  for  injunctions  against  the  defendants 
therein,  they  were  duly  verified  by  the  complainant's  oath.  It  further 
appears  that  the  defendants  to  the  bill  of  complaint  filed  in  the  court  of 
chancery  of  New  Jersey  fully  answered  the  same;  Rennet,  in  his  answer, 
denying  the  fraudulent  and  false  all^ations  under  oath,  and  Suttle 
claiming  to  be  a  bona  fide  mortgagee.  The  cause  was  never  brought  on 
for  hearing;  but,  after  repeated  orders  upon  complainant  to  speed  her 
cause,  made  by  the  chancellor  upon  motion  of  the  defendants,  the  bill 
of  complaint  was  dismissed,  upon  the  written  consent  of  the  solicitor  of 
the  complainant,  in  1877, — more  than  two  years  after  the  commence- 
ment of  the  complainant's  suit,  and  more  than  seven  years  after  the 
making  of  the  deed  to  Rennet.  It  does  not  appear  that  any  lis  pendens 
was  filed  in  the  oflSce  of  clerk  of  Passaic  county  by  way  of  notice  of  the 
complainant's  claim,  as  could  have  been  done  under  the  statute  law  of 
New  Jersey.  In  1878  the  Suttle  mortgage  was  foreclosed  in  the  circuit 
court  of  Passaic  county.  The  record  of  that  foreclosure  suit,  as  it  appears 
in  evidence  in  this  cause,  is  regular  and  orderly  in  all  respects.  The 
final  decree  directed  the  sale  of  the  lands  and  premises  in  question.  At 
such  sale,  Matthew  Suttle,  an  uncle  of  William  T.  Suttle,  purchased  the 
property;  and  to  him  a  deed  was  made  by  the  sheriff  of  Passaic  county, 
who  executed  the  writ  of  fieri  facias.  The  defendants  other  than  Will- 
iam T.  Suttle  derived  their  titles  to  the  lands  in  question  from  Matthew 
Suttle.  There  is  no  evidence  that  William  T.  Suttle  had,  at  the  time  of 
the  execution  of  the  mortgage  to  him  by  Rennet,  any  notice  or  knowl- 
edge,of  the  claim  of  the  complainant  to  the  mortgaged  premises.  The 
bill  contains,  also,  a  charge  against  all  the  defendants  of  conspiracy  to 
deprive  the  complainant  of  her  property,  but  such  charge  may  be  dis- 
missed with  the  statement  that  there  is  no  evidence  to  sustain  it.  The 
prayer  of  the  bill  is  that  the  complainant  may  be  decreed  to  be  the  rightr 
ful  owner  in  fee  of  the  premises  in  question;  that  the  deed  to  Rennet 
may  be  decreed  to  have  been  obtained  from  the  complainant  by  false 
and  fraudulent  representations,  and  declared  to  be  void  and  of  no  effect, 
and  to  have  conveyed  to  Rennet  no  right,  title,  and  interest  in  or  to  the 
said  premises;  that  the  dismissal  of  the  complainant's  suit  in  the  court 
of  chancery  was  obtained  by  fraud;  that  the  circuit  court  of  Passaic  coun- 
ty never  acquired  jurisdiction  over  the  property  of  the  said  complainant, 
or  over  her,  because  of  her  non-residence  in  New  Jersey;  and  that  the 
defendants  may  be  declared  and  decreed  to  have  secured  and  taken  their 
deeds  of  said  property  with  full  notice  of  the  rights  of  the  complainant 


Digitized  by 


Google 


94  FEDERAL   REPORTER,  Vol.  42. 

therein,  and  subject  thereto,  and  that  they  have  no  right,  title,  or  inter- 
est in  and  to  the  same,  and  that  they  should  account  for  all  moneys, 
emoluments,  rents,  issues,  and  profits  received  therefrom.  There  was 
also  a  prayer  for  injunction  and  for  a  receiver.  The  defendants  have 
answered  fully  and  under  oath.  They  deny  all  charges  of  fraud  or  con- 
spiracy, and  claim  to  be  bona  fide  purchasers  of  the  lands  in  question  for 
a  valuable  consideration,  without  notice. 

Upon  examination  of  the  testimony  taken  under  these  issues,  it  at 
once  becomes  apparent  that  the  complainant  has,  for  some  cause,  shifted 
her  grounds  of  complaint.  She  does  not  pretend  to  substantiate  or  jus- 
tify the  allegations  made  so  specifically  in  her  bill  of  complaint,  but  in- 
troduces, for  the  first  time  in  her  proofs,  novel  and  more  criminal  charges 
against  her  employer,  Rennet,  but  which  charges  are  directly  in  antag- 
onism with  the  allegations  previously  made  by  her.  Now,  there  is  no 
principle. more  firmly  entrenched  in  equity  practice  than  that  a  complain- 
ant must  recover,  if  at  all,  upon  the  case  made  by  and  stated  in  the  bill 
of  complaint,  and  upon  that  alone.  It  is  neVer  permitted  to  a  complain- 
ant to  make  one  case  by  the  specific  allegations  of  the  bill,  and  a  wholly 
difterent  one  by  the  proofs,  and  yet  be  entitled  to  a  decree.  It  is  not 
only  necessary  that  the  substance  of  the  complainant's  case  should  be 
proved,  but,  to  entitle  him  to  a  decree  in  his  favor,  it  must  be  substan- 
tially the  same  case  as  that  which  he  has  stated  in  his  bill;  for  the  court 
will  not  allow  a  defendant  to  be  taken  by  surprise,  by  permitting  the 
complainant  to  prove  a  case  different  from  that  set  up  in  the  pleadings. 
It  is  absolutely  essential  that  the  allegata  and  the  probata  must  correspond. 
Thus,  where  the  bill  sought  to  establish  a  trust  by  virtue  of  an  express 
agreement,  and  the  evidence  was  of  a  purely  resulting  trust,  in  an  en- 
tirely different  person  and  at  a  different  time,  the  variance  was  held  to 
be  fatal.  Midmer  v.  Midmer,  26  N.  J.  Eq.  299p&me  Case,  (on  appeal,) 
27  N.  J.  Eq.  548.  And  in  another  case,  strongly  illustrating  the  prin- 
ciple stated,  where  a  bill  filed  to  set  aside  a  sale  on  the  ground  of  fraud 
charged  that  there  was  collusion  between  an  administrator  and  his  son, 
to  whom  the  property  was  sold,  by  which  the  son  obtained  an  unfair 
advantage  over  other  bidders,  and  purchased  the  propeKy  at  a  less  price 
than  it  was  worth,  and  the  evidence  showed  satisfactorily  that  the  son 
purchased  the  premises  not  by  collusion  with  his  father  for  his  own  ben- 
efit, but  that  they  were  in  fact  purchased  for  his  father,  although  the 
sale  was  void  because  in  violation  of  the  well-settled  doctrine  of  equity 
forbidding  a  trustee  from  becoming  indirectly  the  purchaser  at  his  own 
sale,  yet  it  was  held  that  the  complainant  was  not  entitled  to  relief  upon 
that  ground,  because  it  was  not  the  case  made  by  the  bill.  HoxceU  v.  <Se- 
brii\g,  14  N.  J.  Eq.  84.  The  fatal  effect  of  an  essential  variance  between 
the  allegations  of  the  bill  of  complaint  and  the  proofs  under  it  is  clearly 
stated  in  Story,  Eq.  PI.  36,  and  notes;  Gres.  Eq.  Ev.  23,  161;  Parsons 
V.  Heston,  11  N.  J.  Eq.  155;  1  Daniell,Ch.  Pr.  *860;  Shields  v.Barrmo, 
17  How.  144;  Lloyd  v.  Brewster^  4  Paige,  537;  Railroad  Co,  v.  McFhrhin, 
30  N.  J.  Eq.  180;  Andreivs  v.  Farnham^  10  N.  J.  Eq.  94;  Marshvian  v. 
OmUin,  21  N.  J.  Eq.  546;   Va7isdver  v.  Bryan,  13  N.  J.  Eq.  436.     In 
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the  last  case  cited,  {Vansdver  v.  Bryan^^  Chancellor  Green  states  the 
principle  in  these  apt  words: 

"Evidence  relative  to  matters  not  stated  in  the  pleading,  nor  fairly  within 
its  general  allegation*  is  impertinent,  and  cannot  be  made  the  foundation  of 
adecre^." 

Applying  this  rule  to  the  case  now  under  consideration,  and  it  becomes 
instantly  apparent  that  the  complainant  must  be  denied  any  relief. 
The  charge  of  fraud  made  in  her  bill  is  that,  at  the  suggestion  and  by 
the  advice  of  Rennet,  her  employer,  and  in  whom  she  had  entire  con- 
fidence, she  executed  a  certain  writing  which,  as  she  was  assured  by 
Rennet,  was  simply  and  solely  a  power  of  attorney,  in  effect  authorizing 
him  to  sell  certain  lands  for  her,  and  to  account  to  her  for.  the  proceeds, 
while  in  truth  the  writing  which  she  so  executed  ignorantly  and  trust- 
fully was,  as  she  discovered  some  time  afterwards,  a  deed  in  fee-simple 
to  Rennet  for  the  lands  in  question.  But  not  one  scirUiUa  of  proof  has 
been  offered  to  sustain  this  charge.  On  the  contrary,  a  very  different 
case  is  sought  to  be  made  by  all  the  evidence  offered  by  the  complain- 
ant, and  that  is  that  the  complainant  never  signed,  executed,  or  delivered 
lo  Rennet  any  deed  or  agreement  or  power  of  attorney  or  writing  what- 
ever; that  Rennet  never  advised  or  counseled  her  to  do  so;  that  the  deed 
which  it  was  charged  by  her,  at  first,  had  been  executed  by  her  because 
of  the  fraudulent  representations  as  to  its  character  by  Rennet  had,  as  a 
matter  of  fact,  never  been  signed  by  her;  that  she  knew  nothing  of  its 
contents;  had  never  heard  it  read;  had  never  acknowledged  it  before  any 
officer  authorized  to  take  acknowledgments;  had,  in  very  truth,  never 
seen  the  paper  until  March  29,  1889,  19  years  after  it  bore  date,  when, 
for  the  first  time,  her  attention  was  called  to  it  while  giving  testimony 
as  a  witness  on  her  own  behalf  in  this  cause.  In  other  words,  in  her 
testimony  she  denies  emphatically,  and  absolutely  repudiates,  all  the 
allegations  she  had  made  in  her  bill  of  complaint  touching  the  writing 
or  deed  in  question,  and  the  circumstances  under  which  it  was  executed; 
and,  Rennet  being  dead,  she  now  boldly  brings  against  him  charges 
which,  if  true,  should  have  been  called  to  the  attention  of  the  grand  in- 
quest of  Passaic  county  years  ago.  There  remains  no  pretense  in  her 
evidence  that  her  excess  of  faith  and  overconfidence  in  her  employer, 
who  had  been  so  kindly  paying  her  debts,  led  her  into  the  execution 'of 
a  writing  of  which  she  did  not  know  the  contents  or  effect;  but  she  de- 
clares that  the  deed  by  which  Rennet  claimed  title  is  a  forgery,  pure  and 
simple.  A  greater  variance  between  the  allegata  and  the  probata  could 
hardly  be  conceived,  and  such  variance  must  be  held  fatal  to  the  success 
of  the  complainant  in  this  case. 

Arriving  at  this  conclusion,  it  is  hardly  necessary  to  consider  the  other 
issues  presented  by  the  pleadings.  Yet  I  think  it  proper  to  state  that 
nowhere  in  the  evidence  offered  by  the  complainant  do  I  find  any  satis- 
&ctory  proof  of  fraud  tainting  any  of  the  transactions  of  which  she  com- 
plains. Neither  in  the  Rennet  deed,  nor  in  the  Suttle  mortgage,  nor  in 
the  foreclosure  proceedings  in  the  circuit  court  of  Passaic  county,  nor  in 
the  dismissal  of  complainant's  bill  in  the  court  of  chancery  of  New  Jer- 


Digitized  by 


Google 


96  FEDERAL  BEPOBTEB,  TOl.  42. 

sey,  nor  in  the  conveyance  of  parcels  of  these  lands  to  the  respective  de- 
fendants, is  there  visible  any  taint  caused  by  fraudulent  acts  of  any  of 
the  defendants;  while,  on  the  other  hand,  I  cannot  but  conclude,  from 
the  testimony,  that  the  defendants  come  into  this  court  with  clean 
hands. 

Nor  do  I  think  that  the  complainant  has  shown  such  diligence  in  as- 
serting her  claim  as  to  clear  her  from  the  charge  of  laches.  For  five 
years,  admittedly,  she  slept  upon  her  alleged  rights.  Then  she  asserted 
them,  indeed;  but  so  feeble  was  that  assertion  that  in  two  and  a  half 
years  it  died  of  inanition.  Then  followed  10  years  of  absolute  inaction. 
During  that  time  these  defendants,  or  some  of  them,  expended  large 
sums  of  money  in  the  improvement  of  these  premises.  Because  of  this 
expenditure,  and,  as  well,  because  of  the  growth  of  the  city  of  Paterson, 
this  unproductive  property  once  belonging  to  the  complainant  has 
doubled,  quadrupled  perhaps,  in  value.  Now  the  complainant  thinks 
the  time  is  opportune,  and  seeks  the  aid  of  this  court.  Her  delay  has 
been  remarkable.  Her  success  would  carry  disaster  to  innocent  parties. 
Such  conduct  does  not  commend  itself  to  a  court  of  equity.  The  bill  of 
complaint  is  dismissed,  with  costs. 


Socrfer&ANONYME  de  la  Distillerie  de  la  Liqueur  Benedictinb  db 
l'Abbaye  de  Fecamp  v.  Western  DisTiLLiNa  Co. 

{Circuit  Com%  E.  D,  Missouri,  E.  D.    April  29, 1890.) 

Injunction— Violation— CoNTEMi»T. 

A  defendant  who,  when  enjoined  from  selling  a  certain  cordial  in  certain  bottles 
with  a  particular  label,  sells  its  entire  stock  of  the  cordial,  bottles,  and  labels  to 
a  third  person,  under  an  arrangement  that  he  would  flU  such  orders  for  the  cor- 
dial as  the  defendant  might  receive,  is  guiltv  of  a  violation  of  the  injunction,  though 
the  defendant  did  not  share  in  the  profit  of  filling  such  orders,  and  though  it  had 
received  the  advice  of  counsel  that  it  might  sell  its  stock  in  bulk  without  violating 
the  injunction. 

On  Motion  to  Punish  the  Defendant  and  Its  President  for  CJontempt. 
F,  N.  Judson  and  Qhas.  BvIMey  Hvbbell^  for  complainant. 
Eassieur  &  Schnurmacherj  for  defendant. 

Thayer,  J.  The  order  heretofore  entered  in  this  case  commanded  the 
defendant,  its  oflBcers,  servants,  and  agents,  to  desist  during  the  pend- 
ancy of  the  action  "from  putting  up,  selling,  or  exposing  for  saJe, 
*  *  *  any  liquid  or  cordial  commonly  called  *  Benedictine,'  which 
was  put  up  in  bottles,  or  with  labels  or  wrappers,  made  in  imitation  of, 
or  resemblance  to,  the  bottles,  labels,  or  wrappers  in  use  by  complain- 
ant for  putting  up  a  liquid  or  cordial  known  as  *  Benedictine.' "  It  is  ad- 
mitted by  the  defendant  that,  after  the  service  of  this  order,  it  sold  to  a 
third  party  its  stock  of  liquor  called  *  Benedictine,'  also  its  stock  of  bottles, 
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labels,  and  wrappers  made  in  imitation  of  those  used  by  complainant  for 
putting  up  Benedictine,  and  that  it  turned  over  to  such  third  party  all  or- 
ders for  Benedictine  in  bottles  subsequently  received  from  its  customers, 
and  notified  its  customers  that  such  third  party  would  fill  such  orders. 
Though  not  expressly  admitted  by  the  affidavits,  the  court  is  satisfied, 
as  a  matter  of  fact,  that  the  sale  by  defendant  of  its  stock  of  cordial, 
bottles,  labels,  etc. ,  to  such  third  party  was  made  for  the  express  pur- 
pose of  enabling  him  to  supply  defendant's  customers  with  Benedictine 
put  up  in  bottles,  and  with  labels  and  wrappers,  made  in  imitation  of 
those  in  use  by  complainant,  and  under  an  arrangement  with  such  third 
party  that  he  would  so  supply  theba.  Under  the  circumstances,  the  de- 
fendant must  be  adjudged  guilty  of  a  violation  of  the  injunction.  By 
entering  into  an  arrangement  with  a  third  party  to  do  the  very  act  that 
it  was  enjoined  from  doing,  and  by  supplying  him  with  the  means  of  do- 
ing the  prohibited  act,"  and  by  turning  over  to  him  such  orders  as  were 
from  time  to  time  received  from  its  customers  for  Benedictine  put  up  in 
bottles,  the  defendant  made  itself  a  party  to  the  act  in  question,  and  is 
as  much  responsible  for  it,  as  if  done  by  itself.  A  party  who,  while  resting 
under  an  injunction  restraining  him  from  doing  a  given  act,  counsels, 
advises,  and  procures  another  to  do  the  act,  violates  the  letter  as  well  as 
the  spirit  of  the  restraining  order.  Even  the  criminal  law  regards  one 
who  counsels  and  advises  another  to  commit  a  crime  as  an  accessory  be- 
fore the  fact,  and  as  punishable  in  that  capacity. 

The  affidavits  filed  by  the  defendant  show  that  it  did  not  make  any 
sales  of  Benedictine  in  bottles,  in  its  own  name,  after  the  injunction 
was  served,  and  that  it  did  not  share  in  the  profits  of  the  sales  made 
by  the  person  to  whom  it  transferred  its  stock  of  bottles,  labels,  etc. 
This,  however,  is  immateral.  In  a  proceeding  against  the  defendant  for 
violating  the  injunction,  its  responsibility  cannot  be  tested  by  deter- 
mining whether  it  realized  any  profit  from  the  sales  in  question.  The 
test  is,  simply,  whether  it  was  intentionally  instrumental  in  caus- 
ing such  sales  to  be  made,  and  I  have  no  doubt  that  it  was. 

Advice  of  counsel  is  also  pleaded  as  an  excuse  for  what  was  done 
by  the  defendant.  Tb%  proof  shows  that  advice  was  given  to  the  ef- 
fect that  defendant  might  sell  its  stock  of  Benedictine  in  bulk,  and  even 
its  stock  of  bottles  and  labels,  without  violating  the  injunction.  But, 
conceding  such  advice  to  have  been  given,  and  to  have  been  sound  as 
far  as  it  went,  still  it  does  not  excuse  the  defendant  for  selling  the  ar- 
ticles in  question  under  an  arrangement  with  the  purchaser  that  he 
would  do  with  them  precisely  what  the  defendant  was  prohibited  from 
doing,  and  that  he  would  fill  such  orders  as  the  defendant  might  receive, 
but  was  prohibited  from  filling.  It  is  not  claimed  that  advice  was  given 
to  the  effect  that  such  an  arrangement  could  lawfully  be  entered  into,  al- 
though it  sufficiently  appears  that  that  was  substantially  tlie  arrange- 
ment under  which  the  sale  was  made.  The  defendant  and  its  presi- 
dent are  hereby  adjudged  guilty  of  contempt,  and  a  joint  fine  of  i50  is 
hereby  imposed,  together  with  the  costs  of  this  proceeding. 
y.42F.nQ.2 — 7 
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Gheesmam  et  al.  v.  Hart  et  al. 

(CircuU  Court,  D.  Colorado.    April  28, 189a) 

1.  MiNBS  AND  Mining — Statutory  Construction— Side  Lines. 

Where  the  strike  of  the  vein  passes  perpendicularly  through  the  end  lines  of  the 
location,  the  fact  that  between  the  end  lines  the  outcrop  is  forced  by  the  surface 
Influences  of  slides  and  d^ris  to  meander  so  as  to  make  slight  variations  from  the 
general  trend  of  tbe  strike,  does  not  prevent  the  side  lines  from  being  parallel  with 
the  vein ;  it  being  only  necessary  in  such  case  that  they  should  be  substantially 
parallel. 

2.  Same— End  Lines. 

The  fact  that  a  location  is  cut  by  another  valid  claim  crossing  it  obliquely  does 
not  make  the  line  of  such  intersection  the  end  line  of  the  location  when  the  location 
extends  beyond  the  intersecting  claim. 

8.  Same. 

Where  part  of  the  end  of  a  location  is  adjudged  to  be  in  conflict  with  a  prior 
claim,  and  thereupon  the  owners  of  the  prior  claim  quitclaim  the  land  in  conflict  to 
the  owners  of  said  location,  whose  possession  thereof  is  not  interrupted,  the  loca- 
tion will  continue  to  include  tbe  land  in  conflict. 

4.  Same— Location— Presumption. 

•  Where  mining  locations  which  have  passed  out  of  the  hands  of  the  original  owner 
have  stood  unchallenged  for  years,  and  have  been  developed  to  a  considerable  ex- 
tent, it  is  proper  in  a  suit  involving  their  validity  to  instruct  the  jury  that  "the 
certificates  of  location  are  presumptive  evidence  of  discovery,  and  every  reasonable 
presumption  should  be  indulged  in  by  the  jury  in  favor  of  the  integrity  of  the  lo- 
cations. ** 

5.  Same— Adjoining  Owners— Dip. 

Under  Rev.  !St.  U.  S.  §  2322,  which  gives  the  locators  of  lode  claims  the  right  to 
follow  the  dip  of  the  vein  beyond  tlieir  side  lines,  such  right  is  not  cut  oft  by  the 
issue  of  a  patent  for  the  land  into  which  such  vein  in  its  dip  extends. 

6.  Triai/— Production  op  Papers. 

Where  during  the  progress  of  a  trial  defendant's  counsel,  on  beii^  asked  by 

{)laintifiF  to  produce  a  certain  paper,  promises  to  look  for  it,  and  bring  it  into  court 
f  found,  and  the  plaintiff's  counsel  does  not  again  call  the  matter  to  the  attention 
of  the  court,  the  right  to  insist  on  the  production  of  the  paper,  or  introduce  second- 
ary evidence  of  its  contents,  is  waived. 

7.  Same— Right  to  Open  and  Close. 

In  an  action  of  trespass  for  taking  ore  from  plaintiff's  mining  claim,  where  the 
defendant  admits  the  taking  and  seeks  to  justify  it,  and  the  only  evidence  necessary 
to  make  out  a  prima  fade  case  for  plaintiff  is  the  production  of  his  patent,  and 
proof  of  the  quantity  and  value  of  the  ore  taken,  it  is  proper  to  allow  the  defendant 
to  open  and  close  the  argument  to  the  jury;  the  burden  of  proof  on  the  main  issue 
in  the  case  being  on  him.  ^, 

8.  New  Trial— Jurisdiction  op  District  Judge. 

A  district  judge  who  has,  under  order  of  the  circuit  judge,  tried  a  case  in  another 
district,  has  jurisdiction  to  pass  upon  a  motion  for  a  new  trial  in  the  case,  even 
after  he  has  returned  to  his  own  district^  where  the  parties  waive  his  returning  to 
the  other  district  for  the  purpose  of  deciding  the  motion. 

At  Law.     On  motion  for  new  trial. 

C,  J.  Hughes,  for  plaintiffs. 

B.  F.  Montgomery,  A,  S.  Frost,  and  C.  C.  Parsons,  for  defendants. 

Philips,  J.  I  have  examined  the  grounds  for  new  trial  herein  as  fully 
as  my  limited  time  would  permit,  and  can  give  but  a  cursory  review  of 
the  many  questions  involved.  During  the  progress  of  the  trial,  extend- 
ing over  a  period  of  two  weeks,  with  access  to  the  statutes  and  decisions 
of  the  courts  in  similar  mining  controversies,  aided  by  the  daily  discus- 
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sions  of  able  counsel  on  both  sides,  the  court  learned  all  it  could,  and 
its  conclusions  on  the  law  are  expressed,  as  fully  as  seemed  justifiable, 
in  the  charge  to  the  jury  reported  in  40  Fed.  Rep.  787.  Such  questions 
'were  new  to  the  court,  but  it  labored  to  understand  so  much  of  the  facts 
and  the  law  as  would  enable  it  to  present  the  case  fairly  to  the  jury. 
Some  of  these  questions  were  embarrassing,  and  are  by  no  means  free 
from  doubt.  The  evidence  impressed  my  mind,  by  a  great  preponder- 
ance, as  tending  to  establish  the  existence  of  an  outcrop  of  a  lode  of 
mineral  within  the  surface  lines  of  the  Champion  claim,  and  that  this 
vein  was,  in  contemplation  of  the  statute,  a  continuous  one  to  the  point 
of  the  alleged  trespass. 

The  question  of  fact  and  law  which  has  most  perplexed  the  mind  of 
the  court  is  as  to  the  parallelism  of  the  defendants'  claims.  The  paral- 
lelism of  the  end  lines  of  the  surveys  and  the  parallelism  of  the  side  lines 
to  the  actual  strike  of  the  outcrop  were  left  by  the  evidence  in  such  con- 
dition as  to  render  the  determination  of  this  fact  peculiarly  a  matter  for 
the  jury ;  and  I  tried  to  so  frame  the  charge  as  to  leave  them  uninfluenced 
by  any  impressions  of  the  court  respecting  the  question  of  fact. 

As  to  the  point  so  much  pressed  by  plaintiffs'  counsel,  that  the  out- 
crop of  the  vein  ran  so  zigzag  or  serpentine  as  to  make  it  the  duty  of  the 
court  to  tell  the  jury  that,  as  matter  of  law,  it  was  not  parallel  to  the  side 
lines  of  defendants' claim,  my  impression  at  the  trial  was,  and  on  further 
consideration  my  opinion  is,  that  it  was  not  in  the  mind  of  congress,  in 
framing  the  section  of  the  statute  in  question,  that,  where  the  strike  of 
the  vein  passes  perpendicularly  through  the  end  lines,  the  mere  me- 
anderings  of  the  outcrop  between  the  end  lines  (caused  by  the  surface 
influences  of  slides  and  debris  on  the  mountain  sides,  as  the  evidence 
impressed  me  was  the  fact  in  this  case)  should  absolutely  control  the 
question  of  parallelism;  but  rather  that  the  spirit  and  reason  of  the  statute 
require  that  the  settled  and  permanent  course  of  the  vein  on  its  strike, 
as  nature  fixed  it,  should  control;  of  course,  such  zigzagging  being  re- 
stricted to  slight  variations  from  the  general  direction  and  trend  of  the 
strike.  The  illustration  furnished  by  the  expert  witness  Boehmer  in  the 
scored-out  apple  quite  aptly  demonstrated  the  principle  of  law  and  fact. 
It  was  with  this  thought  in  mind  that  I  employed  in  the  charge  the 
terna,  "substantially  parallel,"  assigned  for  error  in  the  motion  for  new 
trial.  It  ought  not  to  be  that  the  court  should  apply  to  these  locations 
the  most  exact  mathematical  precision.  The  law,  being  designed  for  the 
encouragement  and  benefit  of  miners,  should  be  liberally  construed,  and 
should  look  to  substance  rather  than  shadow;  and  here,  as  elsewhere, 
should  be  administered  on  lines  of  obvious  common  sense.  So  long  aa 
the  right  of  trial  by  jury  stands,  the  court  should  be  allowed  to  assume 
that  the  jury  may  understand  the  purport  of  words  and  terms  which  by 
their  common  use  have  acquired  a  recognized  meaning.  The  term  "sub- 
stantially "  means  "really,  truly,  essentially,  competently."  In  the  con- 
nection in  which  it  was  used  in  the  charge  the  jury  could  but  understand 
that  the  variation  from  parallelism  must  be  substantial,  material,  and 
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real;  that  a  very  slight  variation  from  a  mathematical  line  was  not  af 
substance.  I  am  free  to  make  this  confession,  that  neither  at  the  trial 
nor  after  reference  to  my  minutes  did  or  do  I  obtain  from  the  evidence 
a  very  satisfactory  impression  either  as  to  the  precise  shape  in  which  the 
original  survey  of  the  Champion  claim,  or  the  relocation  of  1882,  leflit. 
There  was  an  amended  location  in  1886.  Whether  or  not  the  lines  were 
substantially  parallel  under  all  the  evidence,  (much  of  it  conflicting,) 
together  with  the  aid  of  the  maps  and  diagrams  before  them,  I  thought 
was  peculiarly  a  question  for  the  jury.  Following  the  decisions  of  the 
supreme  court  of  Colorado,  the  charge  told  the  jury  that  *'8uch  amend- 
ments or  relocations,  when  made,  had  relation  back  to  the  time  of  the 
original  location;  and  these  plaintiffs  are  in  no  position  in  this  contro- 
versy to  question  such  amendments  or  relocations."  The  plaintiffs  had 
the  full  benefit  of  what  counsel  so  urgently  contends  for  respecting  the 
end  lines  intersecting  the  actual  outcrop  in  the  following  dedaration  of 
law,  drawn  by  himself: 

'*The  court  further  charges  the  jury,  at  the  instance  of  the  plaintiffs;  that 
end  lines,  as  designated  in  the  location  certificate,  are  not  necessarily  in  law 
the  end  lines,  unless  they  actually  cross  the  actual  outcrop  of  the  vein." 

This  is  certainly  as  much  as,  if  not  more  than,  they  could  claim,  in 
view  of  the  language  of  the  federal  statute,  (section  2322:) 

"Their  right  of  possession  to  such  outside  parts  of  such  veins  or  ledges  shall 
be  confined  to  such  portions  thereof  as  lie  between  vertical  planes,  drawn 
downward    ♦    ♦    ♦    through  the  end  lines  of  their  location*." 

In  addition  to  which  the  jury  were  further  charged  that — 

"The  statute  of  the  United  States  also  requires  that  the  end  lines  of  the 
claim  should  be  parallel  with  each  other,  and,  in  asserting  a  right  to  follow 
the  vein  on  its  dip  without  the  side  lines  of  their  location  into  plaintiffs*  loca- 
tion, defendants  must  show  the  outcrop  or  apex  of  such  vein  to  be  in  their 
own  location  throughout  the  ground  in  controversy,  being  the  extent  of  the 
locations  of  plaintiffs  and  defendants,  parallel  to  each  other." 

It  was  insisted  at  the  trial ,  and  is  reurged  forcibly  in  the  motion  for  a  new 
trial,  that  the  court  was  in  error  in  holding,  as  stated  in  the  charge,  that 
"  in  considering  this  issue  [of  parallelism]  you  will  disregard  the  fact  that 
the  south  end  of  the  Champion  claim  extends  beyond  or  is  intercepted 
by  the  Pacific  survey."  The  contention  of  counsel,  reduced  to  its  es- 
sence, is  that,  whenever  a  location  as  surveyed  and  certified  is  intercepted 
by  another  valid  claim  going  through  it  perpendicularly  or  obliquely, 
in  the  following  form: 
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(A,  B,  C,  Dy  represenUng  the  claim  as  located,  and  E,  F.  O,  H,  representing  the  inter* 

oeptlng  daim.) 

— then  the  end  lines  of  the  location  are  to  be  determined  by  the  lines  A  B 
and  E  P.  The  said  statute  allows  to  the  locator  of  any  lode  claim  a 
length  of  1,500  feet  along  the  vein.  It  has  been  the  custpip  to. obtain 
this  extent  by  locating  over  and  across  an  intersecting  claina/'\nd, in  as- 
serting the  right  of  length  the  intersecting  claim  of  c;>urse  is  excluded. 
The  construction  contended  for  by  plaintiffs  would  .l3^(l..tD  th^sT  thij 
every  time  there  was  patented  an  intersecting  slice  through  a  location, 
although  it  left  to  the  locator  on  either  side  of  the  patented  strip  unchal- 
lenged ground,  the  end  lines  to  which  are  parallel,  he  must  readjust  his 
end  lines  so  as  to  obtain  his  parallelogram  without  any  interruption  be- 
tween the  end  lines;  and  if,  in  the  mean  time,  between  the  original  loca- 
tion and  the  amendment  a  lateral  contiguous  location  has  pas.sed  to  pat- 
ent,  the  contention  of  counsel  is  that  the  extralateral  right  to  pursue  the 
outcropping  vein  is  gone  irrevocably;  and  that  even  the  doctrine  of  re- 
lation, referring  back  to  the  original  entry,  would  not  apply  to  save  the 
right.  I  do  not  understand  that  such  has  been  the  recognized  custom 
among  miners,  nor  do  I  believe  it  executes  the  will  of  the  statute.  So 
in  respe'jt  to  the  Belle  of  the  East  claim.  It  is  true  that  the  evidence 
shows  that  after  the  location  of  the  Widow  McCree  claim  the  Belle  of  the 
East  claimed  that  the  north  end  of  the  former  conflicted  with  the  prior 
right  of  the  latter,  and  so  it  was  adjudged.  Thereafter,  and  prior  to  the 
alleged  trespass,  this  controversy  was  ended  by  the  Belle  of  the  East 
quitclaiming  to  the  defendants.  There  was  no  interruption  in  the  pos- 
session of  the  disputed  territory  occupied  by  the  Widow  McCree  claim. 
Both  prior  and  subsequent  to  that  controversy  the  evidence  tended  to 
show  the  defendants  had  held  and  operated  as  one  claim  and  system  of 
development  the  Champion  group,  including  the  Widow  McCree  claim, 
as  originally  surveyed.  The  parallelism  of  the  end  lines  of  the  Widow 
McCree  claim  was  not  practically  disturbed.     It  seems  to  me  that  it 
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would  hew  to  pieces  on  the  sharp  edge  of  merest  technicality  defendants' 
apex  rights,  which  they  were  prosecuting,  by  looking  only  at  a  fragment 
of  the  case  instead  of  its  essence  in  the  entirety.  But  little  question  can 
be  made  that  when  defendants,  as  claimants  of  the  Champion  group,  ask 
for  a  patent,  it  will  be  granted  to  cover  the  extent  of  the  original  Widow 
McCree  location. 

Severe  criticism  is  made  of  that  portion  of  the  charge  respecting  the 
assault  made  by  plaintififs  upon  the  discovery  location  on  the  Champion 
claim.  All  that  was  requested  by  plaintiffs  defining  the  statutory  re- 
quirements of  location,  the  necessity  of  the  discovery  of  mineral  in  place, 
was  given  in  the  charge.  The  qualification,  if  such  it  may  be  termed, 
put  to  this  is  found  on  page  791  of  the  reported  charge.  The  statute  of 
Colorado  (sections  2399,  2401)  provides  for  such  location  of  certificates 
to  the  discoverer  of  a  lode,  and  what  shall  be  done  by  the  locator  before 
filing  such  location  certificate,  so  that  such  certificate  amounts  to  and  im- 
ports something.  The  evidence  on  both  sides  tended  to  show  the  long- 
standing indications  of  a  staked  claim,  and  of  shafts  sunk  or  holes  dug. 
The  witnesses  differed  onl}''  as  to  the  precise  point  of  such  workings. 
The  claims  had  stood  unchallenged  for  years,  and  work  of  more  or  less 
importance  had  been  prosecuted  at  various  points  on  these  claims  years 
before  this  controversy.  If,  after  all  this,  the  court  should  not  tell  the 
•  jury,  that- QvA*}*  reasonable  presumption  should  be  indulged  in  favor  of 
*•:  -^  ;the/ljficbt^tyioT  a  lode  by  the  miner,  it  is  difficult  to  conceive  of  a  state 
of  fg.(;teiWher^^i!ch-  intendment  should  arise.  Any  other  rule,  it  seems 
•.  I  ••'•  vi;ni3,*:^QviJd»ftenJei'  such  claims  practically  unmarketable  or  valueless 
*  ••  '  *  In  tlie  hands  of  an  assignee.  The  miner  goes,  digs,  and  delves,  and  is 
so  satisfied  that  he  makes  the  survey,  stakes  off  his  claim,  and  then 
makes  his  location  certificate,  which  is  entered  of  record.  After  this  he 
sells  to  an  honest  man,  and  passes  out  of  view  or  dies.  All  the  subse- 
quent workings  go  to  show  the  existence  of  a  lode  or  vein  on  the  claim 
of  more  or  less  importance.  Can  it  be  that  after  the  lapse  of  many  years 
the  assignee  must  lose  his  claim  because  of  hi5  inability  to  produce 
the  lost  or  the  dead,  and  prove  affirmatively  an  actual  visible  discovery 
by  the  original  locator  of  ore  in  place  where  he  dug?  Possibly  the  charge 
in  this  particular  would  have  been  more  theoretically  correct  had  the 
court  told  the  jury  that  it  was  not  necessary  that  defendants  should  es- 
tablish such  discovery  by  witnesses  to  the  physical  fact  at  the  time.  But 
the  same  might  be  inferred  from  the  certificate  of  location,  the  manifes- 
tations of  workings  done,  the  long  tenure  of  the  claim,  the  development 
of  a  vein  on  the  claim  by  subsequent  working,  and  from  all  the  surround- 
ing circumstances.  In  view  of  the  actual  proofs  at  the  trial  in  this  case, 
had  the  jury  found  for  the  plaintiffs  on  the  ground  of  the  lack  of  proof 
of  an  original  discovery,  the  court  would  have  felt  it  to  be  its  solemn 
duty  to  accord  a  new  trial.  Nor  do  I  think  even  after  "cooling  time" 
that  the  language  employed  respecting  "  witnesses  sent  to  these  old  open- 
ing, with  their  accumulated  debris^  to  obtain  evidence  by  inspection  that 
no  vein  was  in  fact  found  by  the  original  locators,"  as  also  what  was  later 
on  said  respecting  witnesses  in  general,  was  any  too  strong.     Courts,  so 
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long  as  they  are  presided  over  by  fl^sb  and  blood  and  mind,  however 
weak  or  strong,  must  be  expected  to  feel  and  think.  Language,  which 
is  the  vehicle  of  thought,  with  its  seat  in  the  heart,  must  reflect  some 
tinge  of  the  conviction  of  an  earnest  man;  and  while  a  proper  judicial 
temper  should  be  rigidly  maintained,  the  judge  on  the  bench  should 
ever  feel  he  is  a  minister  of  justice,  and  should  not  allow  the  truth  to  fail 
for  lack  of  courageous  action  and  frank  utterance  on  his  part.  My  ob- 
servation at  this  trial  satisfies  me  that  an  important  mining  litigation  is 
a  model  training  school  for  expert  testimony;  and  if  there  ever  is  a  case 
where  the  judge  himself,  like  the  witnesses  in  this  case,  should  have  the 
largest  latitude  of  taking  part  in  the  discussion,  it  should  be  accorded  in 
such  coses,  at  least  so  far  as  it  "is  profitable  for  doctrine,  for  reproof,  for 
correction." 

It  is  again  urged,  as  at  the  trial,  that  the  court  should  hold  that,  after 
the  grant  of  a  patent  to  the  adjacent  claimant,  the  right  of  the  mere  cer- 
tificate holder  to  puraue  his  vein  beyond  his  side  lines  is  at  an  end;  in 
other  words,  that  this  statutory  right  of  the  apex  owner  applies  only  as 
between  certificate  locators.  Such,  I  ana  advised,  has  not  been  the  hold- 
ing of  Judge  Hallett,  whose  opinion  in  mining  law  is  justly  entitled 
to  great  respect.  Nothing  short  of  a  sense  of  the  supreme  command  of 
the  law  could  induce  me  to  set  up  in  this  case  a  different  ruling.  Coun-» 
sel  has  presented  his  view  of  this  question  with  marked  clearness  and 
force.  Without  undertaking  to  review  the  authorities  or  his  argument, 
it  must  suflice  here  for  me  to  say  that  the  statute  contains  no  warrant 
for  this  position,  unless  it  is  to  be  found  between  the  lines.  The  lan- 
guage of  the  federal  statute  (section  2322)  in  explicit  terms  declares: 

"The  locators  of  all  mining  locations  heretofore  made,  or  which  shall  here- 
after be  made,  on  any  mineral  vein,  lode,  or  ledge  situated  on  the  public  do- 
main, their  heirs  and  assigns,  *  *  ♦  shall  have  the.  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface  included  within  the  lines  of  their 
locations,  and  of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such  surface  lines,  extended  downward 
vertically,  although  such  veins,  lodes,  or  ledges  may  so  far  depart  from  a  per- 
pendicular in  their  course  downward  as  to  extend  outside  the  vertical  side 
lines  of  such  surface  locations." 

The  legislature  of  Colorado  certainly  entertains  the  view  that  the  ex- 
tralateral  right  exists  without  restriction  in  the  mere  holder  of  a  certifi- 
cate location.     Section  2405,  Gen.  St.,  declares  that — 

*'The  location  or  location  certificate  of  any  lode  claim  shall  be  construed  to 
include  all  surface  ground  within  the  surface  lines  thereof,  and  all  lodes  and 
ledges  throughout  their  entire  depth,  the  top  or  apex  of  which  lie  inside  of 
the  side  lines,  extended  downward  vertically,  with  such  parts  of  all  lodes  or 
ledges  as  continue  by  dip  beyond  the  side  lines  of  the  claim." 

This,  likewise,  has  ever  been  the  view  of  the  department  of  the  in- 
terior, as  evidenced  by  the  expressed  reservation  from  the  grant  in  the 
patent.  While  of  course  this  is  not  binding  on  the  courts,  as  it  is  a 
matter  of  statutory  construction,  yet  it  is  entitled  to  respect  until  other- 
wise affirmatively  adjudicated.     It  might  present  a  different  question,  if. 
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ailer  the  patentee  sunk  a  shaft  from  the  surface  to  the  underlying  vein, 
and  had  taken  actual  possession  of  it,  a  subsequent  certificate  locator  of 
the  apex  should  undertake  to  oust  the  patentee.  But  that  is  not  this 
case. 

As  to  what  is  said  in  the  brief  of  counsel  touching  the  Champion 
group  being  regarded  as  one  property,  it  seems  to  me  to  be  sufficient  to 
say  the  language  of  the  charge  does  not  justify  the  elaborate  criticism. 
The  court  did  not  tell  the  jury  that  the  holding  of  the  several  claims  as 
one  property,  and  prosecuting  the  work  on  any  one  as  a  system  of  de- 
velopment of  the  whole,  would  obviate  the  necessity  of  an  original  lo- 
cation, or  cure  substantial  defects  in  parallelism.  Judge  Brewer  re- 
fused to  strike  out  of  the  answer  averments  in  this  particular,  and  I  gave 
this  matter  such  office  in  the  charge  as  it  seemed  to  deserve. 

The  action  of  the  court  on  the  effort  of  plaintiffs  to  get  in  evidence 
some  map  or  survey,  and  affidavits  used  at  some  preliminary  hearing, 
connected  with  the  equity  branch  of  this  case,  is  assigned  for  error.  Ac- 
cording to  my  recollection  of  the  first  matter,  plaintiffs  offered  a  survey, 
or  something  of  the  kind,  made  out  by  some  witness  of  the  defendants, 
but  not  by  defendants  themselves.  My  further  recollection  is  that  the 
court  observed  that,  without  the  testimony  of  the  party  who  made  thi3 
paper  as  to  its  correctness,  he  did  not  see  how  defendants  could  be  bound 
thereby.  It  is  possible  that,  if  it  had  been  shown  that  defendants  had  ap- 
proved and  used  it,  it  would  have  been  competent  evidence,  as  being  of 
the  character  of  an  admission  or  circumstantial  fact,  to  go  to  the  jury. 
But  certainly,  in  view  of  all  the  surveys,  maps,  and  diagrams  before  the 
jury  from  both  sides,  with  all  the  witnesses  before  the  court  for  examina- 
tion and  cross-examination,  and  no  subsequent  attempt  by  counsel  to  con- 
tradict any  one  by  offering  such  survey  or  paper  therefor,  the  court  cannot 
see  or  believe  that  any  such  evidence  could  possibly  have  changed  the 
verdict  J  and,  in  respect  to  the  affidavits  or  paper  claimed  by  plaintiffs  to 
be  in  possession  of  defendants'  counsel,  the  history  of  what  occurred  at 
the  trial  will  satisfy  the  judgment  of  counsel  himself  that  the  court  is 
not  in  fault  for  the  non-production  of  that  paper.  Counsel  had  taken 
the  proper  legal  steps  to  bring  the  paper,  whatever  it  was,  into  court, 
by  giving  notice  to  opposing  counsel  to  produce  it.  When  defendants' 
counsel  was  asked  in  court  to  produce  this  paper,  the  statement  by  the 
latter  was  that  he  had  looked  for  it,  and  had  not  found  it,  but  that  he 
would  examine  further,  and  if  he  had  it  he  would  bring  it  into  court 
without  more.  There  the  matter  rested.  The  paper  was  not  brought  to 
court.  It  was  expected  by  the  court  that  before  the  case  closed  plaintiffs 
would  again  bring  the  matter  up  for  some  decisive  action.  If  it  had 
been  shown  to  the  court  that  defendants'  counsel  withheld  the  paper,  on 
motion  they  would  have  been  ordered  to  produce  it,  or  been  proceeded 
against  for  contempt,  and  plaintiffs  would  have  been  permitted  to  show 
the  contents  by  parol.  The  matter  afterwards  passed  out  of  the  mind 
of  the  court,  as  it  seemed  out  of  that  of  plaintiffs'  counsel.  Certainly  no 
error  was  committed  by  the  court  in  this  matter,  as  it  was  not  asked  to 
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take  any  affirmative  action  therein.  The  plaintiffs  had  the  benefit  bc^ 
fore  the  jur}^  of  the  moral  effect  of  what  transpired  in  court  relative  to 
this  incident. 

Error  is  assigned  on  the  action  of  the  court  in  allowing  defendants' 
counsel  to  open  and  close  the  argument  to  the  jury.  To  properly  under- 
stand this  action  of  the  court,  a  brief  reference  to  the  state  of  the  plead- 
ings is  necessary. .  Owing  to  the  particular  character  of  the  averments 
of  the  petition  as  to  jurisdictional  facts  and  the  grounds  of  defendants* 
daim,  a  question  of  law  arose  at  the  outset  as  to  whether  or  not  the 
plaintiffs  should  not  go  so  far  in  their  proofs  as  to  maintain  these  al- 
l^ations.  But  the  court  soon  became  satisfied  that  the  question  of 
jurisdiction  had  been  practically  eliminated  by  the  action  of  Judge 
fiBEWER  in  striking  this  issue  from  the  answer,  and  later  on  a  careful 
reading  of  the  answer  satisfied  the  court  that  it,  in  effect,  admitted  plain- 
tiffs' title  to  the  surface  location  of  the  Battle  Mountain  and  Little  Chi- 
cago claim,  and  directly  admitted  the  invasion  of  the  side  lines  of  the 
plaintiffs'  claim.  Under  the  issues  as  they  really  stood,  the  only  bur- 
den the  law  imposed  upon  plaintiffs  was  the  mere  formal  introduction 
of  the  patent  in  evidence,  and  proof  of  the  quantity  and  value  of  the 
ore  taken.  As  it  was  not  to  the  interest  of  defendants  to  disprove  the 
presence  of  valuable  ore  at  this  point,  the  evidence  on  this  issue  was 
brief,  and  merely  as  to  the  value.  If,  forsooth,  the  plaintiff  saw  fit  to 
extend  this  mere  formal  inquiry  over  a  wiAer  field,  it  was  not  demanded 
by  the  pleadings  or  by  the  court.  It  is  manifest  from  the  trial,  the 
charge  of  the  court,  and  this  motion  for  new  trial,  that  the  real  burden 
rested,  and  heavily,  on  the  defendants.  They  held  the  laboring  oar 
throughout  on  all  vital  issues  in  question.  From  them  the  burden  of 
the  real  issue  never  shifted.  Under  such  a  peculiar  condition  of  the  trial, 
I  felt  that  common  fairness  demanded  that  defendants'  counsel  should 
open  and  close  the  argument.  This  view  of  the  real  equity  of  the  rule 
in  question  I  have  long  entertained.  I  fought  for  it  while  at  the  bar, 
and  shaU  endeavor  to  impartially  maintain  it,  as  one  founded  in  justice 
and  equality,  while  I  remain  on  the  bench. 

My  jurisdiction  to  pass  upon  this  motion  is  called  in  question  on  the 
ground  that  I  am  not  now  acting  under  the  order  of  Judge  Brewer, 
which  sent  me  to  Colorado  to  hold  circuit  court  in  aid  of  the  district 
judge.  It  was  the  pending  litigation  between  these  parties  mainly-  which 
induced  Judge  Brewer  to  send  me  to  Colorado,  partly  owing  to  the  fact 
that  Judge  Hallett  wished  to  be  relieved  from  sitting  in  the  cause  on 
account  of  his  relation  to  some  of  the  parties.  The  trial  of  the  cause 
would  have  been  incomplete  without  a  final  disposition  of  the  motion 
for  a  new  trial.  The  right  to  try  the  principal  cause  carries  with  it  the 
incident.  Had  I  remained  at  that  court  until  the  coming  in  of  the  mo- 
tion for  new  trial,  four  days  after  the  verdict,  as  I  might  well  have  done, 
DO  question  could  possibly  arise  as  to  my  jurisdiction  to  pass  upon  the 
motion.  Equally  true  must  it  be  that  I  might  have  returned  to  Colo- 
rado after  the  motion  was  filed,  and  taken  it  up  and  decided  it.  Coun- 
sel for  both  parties  having  agreed  to  waive  the  necessity  or  burden  of  such 
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trip  to  me,  ray  right  to  pass  upon  this  motion  must  be  viewed  as  if  I 
had  gone  to  Colorado,  or  remained  there  in  the  first  instance,  to  hear  the 
motion.  Unpleasant  as  it  is  to  act  under  even  the  imputation  of  assum- 
ing, authority,  I  feel  constrained  to  proceed  in  this  matter  under  an  im- 
perative sense  of  official  duty.  As  the  consideration  of  this  motion  in- 
volves not  only  a  review  of  the  questions  of  law  in  the  case,  but  the 
complicated  issues  of  fact,  as  well  as  the  official  and  personal  conduct  of 
the  trial  judge,  it  at  once  becomes  apparent  that  there  is  almost  a  neces- 
sity that  he  should  pass  upon  this  motion,  as  also  the  bill  of  exceptions, 
if  any,  to  be  presented  in  the  case.  Respecting  what  has  been  brought 
into  the  discussion  on  this  motion  touching  indications  of  partiality  at 
the  trial,  I  may  be  indulged  simply  to  say  that  both  litigants  and  counsel 
on  either  side  were  entire  strangers  to  me  when  the  trial  begun,  and  my 
acquaintanceship  with  them  was  limited  to  the  court-room.  If  collisions 
between  court  and  counsel  occurred,  it  was  doubtless  attributable  to  mut^ 
ual  misconception.  Two  temperaments  much  alike,  each  impelled  by  a 
spirit  of  self-assertion,  now  and  then  produce  antagonisms  more  apparent 
than  real.  I  am  satisfied  that  counsel  did  his  duty,  and  did  it  well,  on 
this  trial;  and  no  language  could  express  my  sense  of  regret  if  I  felt 
there  was  any  occasion  for  the  thought  that  the  scales  of  justice  were  un- 
evenly held  by  the  court.  The  court  tried  the  case  as  best  it  could;  and, 
if  it  erred  to  plaintifis'  prejudice,  it  will  bring  no  regret  to  the  court  per- 
sonally to  see  the  wrong  righted  by  an  appeal  to  a  higher  court,  or  upon 
a  subsequent  trial,  should  the  plaintiff's  see  fit  to  resort  to  either.  The 
remedy  being  left  to  plaintiffs  either  to  appeal  or  bring  another  ac- 
tion within  a  year,  under  the  provisions  of  the  Colorado  statute,  I  feel 
the  less  hesitancy  in  following  my  judgment  in  denying  the  motion  for 
a  new  trial. 


Central  Trust  Co.  of  New  York  v.  Sheffield  &  B.  Coal,  Iron  & 

Ry.  Co.  €t  al. 

{CircuU  Court,  N.  D.  Aldbamay  N,  D.    February  12, 1890.) 

1.  Mechanics*  Liens — Improvements— Coal  Mines. 

A  «oal  mine  is  an  improvement  on  land,  within  the  meaning  of  Code  Ala.  18S6,  $ 
8018,  giving  a  lien  to  every  mechanic  or  other  person  doing  work  or  furnishing  ma- 
terial, fixtures,  or  machinery  **for  any  building  or  improveihent  on  land. " 

2.  Same — Materials. 

Coal-cars  used  in  a  mine  are  "  material, "  if  not "  fixtures  or  machinery,  ^  within  the 
meaning  of  Code  Ala.  1886,  $  8018,  giving  a  lien  for  "any  material,  fixtures,  engine, 
boiler,  or  machinery  ^  furnished  for  any  building  or  improvement  on  land. 

On  Exceptions  to  the  Master's  Report. 

Suit  by  the  Central  Trust  Company  of  New  York  against  the  Sheffield 
&  Birmingham  Coal,  Iron  &  Railway  Company,  and  others.  Interven- 
tion of  the  Watt  Mining  Car-Wheel  Company. 

RoqiieToore,  White  &  McKenzie^  for  intervenor. 

H.  B.  Tompkins  and  Lawrence  Cooper^  for  defendants. 
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Pardee,  J.  The  intervenor  came  into  this  court  to  have  recognized 
and  enforced  a  lien  claimed  on  a  certain  coal  mine,  and  on  the  machin- 
ery, equipment,  and  fixtures  therein,  especially  on  240  coal-cars,  all  of 
which  is  in  the  custody  of  this  court.  Under  a  specific  contract,  the  in- 
tervenor furnished  to  the  owners  of  the  mine  cars  specifically  adapted 
for  use  in  the  mine;  and  for  the  furnishing  and  equipment  thereof — 

"It  is  agreed  that  said  cars  are  now  In  use  in  said  mine  as  a  part  of  the 
equipment  thereof,  and  are  used  to  haul  coal  from  where  it  is  mined  to  the 
opening  or  mouth  of  the  mine,  upon  an  iron  track ;  and  they  are  propelled  or 
drawn  by  machinery  at  the  mouth  of  the  mine,  or  pushed  by  hand,  or  drawn 
hj  mules,  and  are  not  adapted  to  any  other  use  or  transportation,  or  used  in 
any  other  manner." 

Tlie  case  shows  that  the  laws  of  the  state  of  Alabama  with  regard  to 
recording  a  lien  were  complied  with.  In  short,  the  joint  answer  of  the 
complainant,  defendant,  and  the  receiver,  to  the  intervention,  admits  the 
entire  case  as  claimed  for  the  intervenor  except  as  to  the  lien.  The  in- 
tervention was  referred  to  a  special  master  to  report  upon  the  amount 
due,  and  as  to  the  character  and  extent  of  intervenor's  lien.  The 
master  has  reported  against  the  intervenor  on  the  question  of  lien  on  the 
ground  that  a  coal  mine  is  not  a  building  or  improvement,  within  the 
meaning  of  section  3018,  Code  Ala.  1886.  As  a  further  reason  for  his 
report,  the  master  doubts  if  the  cars  are  such  "material,"  "fixtures,"  or 
"machinery"  as  come  within  the  purview  of  the  said  statute.  Inter- 
venor's  lien  is  claimed  under  section  3018,  Code  Ala.  1886,  as  foUows: 

"Every  mechanic  or  other  person  who  shall  do  or  perform  any  work  or  labor 
upon,  or  furnish  any  material,  fixtures,  engine,  boiler,  or  machinery  for,  any 
building  or  improvement  on  land,  or  for  repairing  the  same,  under  or  by  vir- 
tue of  any  contract  with  the  owner  or  proprietor  thereof,  or  his  agent,  trustee, 
contractor,  or  sub-contractor,  upon  complying  with  the  provision  of  this  chap- 
ter shall  have  a  lien  therefor  on  such  building  or  improvement,  and  on  the 
land  on  which  the  same  is  situated, "  etc. 

The  first  question  presented  is  whether  or  not  the  coal  mine,  as  set 
forth  and  described  in  the  intervention  and  exhibits,  is  such  an  im- 
provement upon  land  as  comes  within  the  meaning  of  the  statute  just 
quoted;  it  being  contended  on  one  side  that  the  word  "improvement"  in 
the  statute  must  be  limited  in  its  meaning  to  buildings  and  things  ejvsdem 
generis;  in  other  words,  that  an  improvement  upon  land  which  is  not  in 
the  nature  of  a  building  is  not  an  improvement  within  the  meaning  of 
the  statute.  On  the  other  hand,  it  is  claimed  that,  in  the  proper  con- 
struction of  the  statute,  the  word  "improvement"  is  not  at  all  limited  by 
the  word  "building"  preceding  it,  but  that  it  is  to  be  taken  as  extending 
the  class  of  constructions  which  may  be  the  subject  of  a  lien,  rather  than 
limiting  such  class.  It  is  said  that  this  point  has  never  been  settled  by 
the  jurisprudence  of  the  state  of  Alabama,  and  is  to  that  extent  a  new 
question.  The  question  was  before  the  supreme  court  of  the  state  in  the 
case  o(  Iron- Works  v.  Dorman,  78  Ala.  218,  but  was  not  passed  upon; 
the  lien  being  defeated  for  failure  in  description  of  land  subject  to  lien. 
An  examination  of  the  legislation  and  jurisprudence  of  the  state  with 
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reference  to  this  mattar  of  liens  will,  however,  decidedly  aid  in  reaching 
a  correct  decision.  Section  8101  of  the  Code  of  1867  provides  as  follows: 
"Mechanics  and  builders  have  a  prior  lien  upon  the  tract,  parcel,  or  lot  of 
land  on  which  buildings  are  erected  by  them,  and  on  the  buildings  so  erected, 
for  the  price  agreed  on,  or  conapensation  to  be  paid,  and  materlHls  used  in  the 
construction  thereof,  unless  surety  be  given  to  such  builders  for  the  perform- 
ance of  the  contract,  or  an  agreement  be  made,in  writing,  waiving  the  lien.'* 

In  1873,  (Acts  Ala.  1872-73,  p.  117,)  the  said  section  8101  of  the 
Code  of  1867  was  amended  so  as  to  read  as  follows: 

''Mechanics  and  builders  have  a  prior  lien  upon  the  tract,  parcel,  or  lot  of 
land  on  which  buildings,  inclosures,  or  fixtures  are  erected  by  them,  and  on 
the  buildings,  inclosures,  or  fixtures  for  the  price  agreed  upon,  or  compensa- 
tion to  be  paid,  and  materials  used  in  the  construction  thereof,  unless  there  be 
an  agreement  in  writing  waiving  the  lien,"  etc. 

This  act  extended  the  cause  of  the  lien  from  "buildings"  to  "buildings, 
inclosures,  or  fixtures,"  and  the  subject  of  the  lien  from  "land"  and 
"buildings"  to  "land,"  "buildings,  inclosures,  or  fixtures."  In  1876, 
three  years  later  the  law  was  again  amended  so  as  to  read  as  follows: 

"Every  mechanic  or  other  person  who  shall  do  or  perform  any  work  or  la- 
bor upon,  or  furnish  any  material,  fixtures,  engine,  boiler,  or  machinery  for, 
any  building,  erection,  or  improvement  upon  laud,  or  for  repairing  the  same, 
under  or  by  virtue  of  any  contract  with  the  owner  or  proprietor  thereof,  or  his 
agent,  trustee,  contractor,  or  subcontractor,  upon  complying  with  the  pro- 
visions of  this  chapter  shall  have,  for  his  work  or  labor  done,  or  materials, 
fixtures,  engine,  boiler,  or  machinery  furnished,  a  lien,  to  the  extent  and  in 
the  manner  by  this  chapter  provided,  upon  such  building,  erection,  or  im- 
provements and  upon  the  land  l>elonging  to  such  owner  or  proprietor,  on 
which  the  same  are  situated,  to  the  extent  of  one  acre,*'  etc.  Section  3440, 
Code  Ala.  1876. 

This  act  extended  the  subject  of  the  lien  from  "land,"  "buildings, 
inclosures,  or  fixtures"  to  "land,"  "building,  erection,  or  improvement." 
The  next  change  that  seems  to  have  been  made  in  the  law  is  made  by 
section  3018  of  the  Code  of  1886,  supra,  in  which  the  statute  last  quoted 
is  amended  by  striking  out  the  word  "erection,"  so  that  the  statute  reads, 
"for  any  building  or  improvement  on  land,"  and  by  further  striking  out 
the  words,  "for  his  work  or  labor  done,  or  materials,  fixtures,  engine, 
boiler,  or  machinery  furnished,"  in  that  part  of  the  section  describing 
extent  of  the  lien,  so  as  to  read,  "shall  have  a  lien,"  eto.  The  changes 
made  at  this  time  were  in  codifying,  and  do  not  appear  to  materially  en- 
large or  restrict  the  scope  and  effect  of  the  act  of  1876.  In  the  case  Ex 
parte  Schmidt,  62  Ala.  252,  the  supreme  court  of  the  state  of  Alabama, 
in  considering  the  proper  construction  of  the  mechanic's  lien  under. the 
Code  of  1876,  said: 

'*Our  present  statutory  system,  defining  and  declaring  liens  of  mechanics,  em- 
ployes, and  material-men  for  buildings,  erections,  or  improvements  upon  lands, 
or  for  repairing  the  same,  are  of  recent  enactment,  and  their  construction,  in 
the  main,  remains  to  be  settled.  Such  liens  were  unknown  to  the  common 
law,  and  hence  are  purely  of  statutory  creation.  They  are  to  be  construed  as 
other  statutes  introductive  of  a  new  policy  are  construed;  and,  while  it  is  not 
permissible,  under  the  guise  of  interpretation,  to  extend  the  provisions  of  the 
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enactments  to  cases  not  provided  for,  it  is  equally  nnjust  and  unauthorized  to 
emasculate  the  statutes  by  a  narrow  or  strict  construction  of  their  beneficial 
provisions.  Their  general  policy  was  and  is  to  secure  to  the  artisan  and 
laborer  the  just  reward  of  his  labor,  and  the  lien  conferred  Is  somewhat  ana- 
logous in  its  aims  to  the  equitable  lien  of  a  vendor  for  unpaid  purchase  money 
of  land  sold.  It  is  inequitable,  says  the  law,  that  one  shall  enjoy  another's 
lands  and  not  pay  the  promised  price.  So  the  policy  of  the  statute  we  are  con- 
sidering declares  that  it  is  inequitable  that  one  shall  enjoy  another's  goods,  or 
the  products  of  his  labor  and  skill,  without  making  just  compensation  there- 
for. The  same  reason  which  upholds  the  policy  of  the  one  vindicates  the  jus- 
tice of  the  other.  Our  legislative  policy  for  the  last  thirty  years,  and  the  over- 
throw of  private  fortunes  consequent  upon  our  late  civil  war,  have  had  the 
effect  to  place  much  of  the  property  of  the  country  in  fiduciary  hands;  and 
the  beneficiaries  of  many  estates,  while  they  could  and  did  enjoy  the  products 
of  their  property,  were  left  without  power  to  fasten  a  charge  upon  it  by  any 
contract  of  theirs.  This,  in  many  instances,  worked  great  hardship  and  in- 
flicted grievous  wrong;  and  our  very  liberal  exemption  statutes,  in  the  ab- 
sence of  a  special  waiver,  have  placed  the  entire  property  of  much  the  larger 
part  of  our  population  beyond  the  reach  of  legal  process.  The  manifest  and 
deplored  result  of  all  this  has  been  that  the  honest  toil  of  the  laborer,  and  the 
merchandise  of  the  material-man,  have  often  been  appropriated  by  a  faithless- 
ness in  some  cases  highly  culpable.  These  considerations,  no  doubt,  influenced 
the  legislature  in  declaring  the  very  liberal  and  comprehensive  system  ot  liens 
now  found  upon  our  statute-book.  It  is  our  duty,  in  construing  these  stat- 
utes, to  give  to  the  language  its  natural  import  and  scope,  and  thus  carry  into 
effect  the  intention  of  the  legislature  as  far  as  it  can  be  gathered  from  the 
language  employed.  ** 

If  the  changes  made  in  the  statute  from  1867  to  1886  are  considered, 
and  the  statute  itself  is  considered  and  construed  in  the  light  of  the  de- 
cision of  the  supreme  court,  just  quoted,  it  seems  clear  that  the  lien 
granted  is  not  to  be  restricted  to  material,  etc.,  furnished  for  any  build- 
ing or  improvement  of* the  same  kind  and  nature  as  a  building  upon 
land,  but  rather  that  the  words  "building  or  improvement,"  in  the  Jaw, 
are  used  independently,  and  as  having  a  different  meaning;  and,  if  not 
independent  of  each  other,  then  that  the  word  "improvement"  is  of  the 
greater  significance,  and  has  the  larger  meaning;  otherwise  the  act  of 
1876  is  useless,  for  the  act  of  1873,  under  the  description  of  inclosures 
and  fixtures,  included  improvements  that  were  of  the  same  kind  and 
nature  as  buildings.  The  decision  in  Ex  parte  Schrmdt,  awpra,  is  in  har- 
mony with  Copeland  v.  Kehoe^  by  the  same  court,  reported  in  67  Ala. 
594,  which  latter  case  is  cited  by  the  master  as  favoring  a  strict  con- 
struction of  the  statute.  Neither  case  proposes  to  go  outside  the  lan- 
guage of  the  statute  to  find  its  meaning^  but  the  former  case  does  make 
use  of  the  light  furnished  by  the  current  history  of  the  state  to  show  the 
meaning  of  the  words  used  in  the  statute,  which  is  no  more  going  out- 
side the  statute  than  would  be  a  resort  to  a  dictionary.  Statutes  like 
the  one  in  hand  are  in  derogation  of  the  common  law,  and  courts  have 
been  inclined  to  construe  them  strictly;  but  the  better  opinion  now  is 
that  these  statutes  are  highly  remedial,  and  should  be  construed  so  as 
to  carry  out  the  objects  in  view.  See  Ez  parte  Schmidt,  supra;  De  Witt  v. 
Smithy  63  Mo.  263;  Taggard  v.  Buckmore^  42  Me.  77;  Buchanan  v.SinUh, 
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43  Miss.  90;  Weatfiersby  v.  Sinclair,  Id.  189;  PiUnamv.  Ross,  46  Mo.  337,^ 
Bvllock  V.  Horn,  44  Ohio  St.  420,  7  N.  E.  Rep.  737.  At  the  time  the 
act  of  1876  was  passed  the  state  of  Alabama  was  known  to  have  immense 
mineral  resources  awaiting  development,  and  w^anting  capital  therefor. 
Mechanics'  liens  were  restricted  to  buildings  and  things  ^xisdcDi  generis. 
The  new  law,  in  terms,  extended  the  lien  to  all  improvements  on  land. 
If  this  word  "improvement"  is  given  its  ordinary  meaning,  the  new  law 
is  extended  to  cover  the  construction  of  coal  and  iron  mines;  and  there- 
by great  help  is  given  to  the  owners  of  mineral  lands  to  develop  their 
property,  and  such  development  increases  the  general  prosperity  of  the 
state.  There  was  no  reason  why  capital  and  labor  put  into  the  coal  and 
iron  industries  should  not  be  encouraged  and  protected  as  well  as  in  other 
works  and  improvements.  A  going  coal  mine  is  not  merely  a  hole  ia 
the  ground.  It  is  made  up  of  shafts,  drifts,  slopes,  engines,  machinery, 
platforms,  cars,  tracks,  scales,  etc.;  and,  taken  as  a  thing,  if  not  a  build- 
ing, it  is  unquestionably  an  improvement,  and  an  improvement  on  land. 
Taking  into  consideration  the  importance  and  condition  of  the  mines 
and  mining  interests  of  the  state  in  1876,  it  is  a  fair  presumption  that 
the  legislative  intention  in  the  act  of  1876  was  mainly  to  extend  the  lien 
of  mechanics  and  material-men  for  work  and  material  so  as  to  aid  in  the 
development  of  the  state's  mineral  resources.  However  this  may  be,  it 
clearly  appears  to  me  that  the  coal  mine  described  in  the  interventioa 
and  exhibits  is  an  improvement,  within  the  meaning  of  the  terms  used 
in  section  3018  of  the  Alabama  Code,  and  that  for  material,  fixtures, 
engine,  boiler,  or  machinery  furnished  therefor,  a  Hen  results  to  material- 
men on  compliance  with  the  requirements  of  the  statute. 

The  question  remains  as  to  whether  the  coal-cars,  as  furnished  under 
the  contract  by  int6rvenor,  are  "material,"  "fixtures,"  or  "machinery," 
within  the  meaning  of  said  section  3018.  There* is  good  authority  at  the 
present  day  for  holding  rolling  stock  of  a  railroad  to  be,  in  a  general 
sense,  "fixtures."  See  brief  of  itfatt  Carpenter,  2  Wall.  647,  note.  And 
many  cases  to  that  effect  may  be  cited  where  the  question  arose  generally 
under  mortgages.  In  Alabama  the  question  is  not  decided.  Whether 
the  coal-cars  in  this  case  can  be  considered  machinery,  as  they  have  no 
motive  power,  and  "are  propelled  by  machinery,  or  pushed  by  hand,  or 
drawn  by  mules,"  query?  "Machine.  A  contrivance  which  serves  ta 
apply  or  regulate  moving  power;  or,  it  is  a  tool,  more  or  less  compli- 
cated, which  is  used  to  render  useful  natural  instruments."  Bouv.  I^w 
Diet.  "The  term  machine  includes  every  mechanical  device,  or  combi- 
nation of  mechanical  powers  and  devices,  to  perform  some  function  and 
produce  a  certain  effect  or  result."  Piper  v.  Brown,  4  Fish.  Pat.  Cas. 
175.  Material,  however,  is  a  word  of  such  general  import  that  I  see  no 
difficulty  in  making  it  cover  the  cars  in  question.  "Material  includes 
everything  of  which  anything  is  made."     See  Bouv.  Law  Diet. 

It  is  a  conceded  fact  in  this  case  that  the  contract  with  intervenor 
stipulated  that  the  coal-cars  were  to  be  furnished  for  the  equipment  of 
the  particular  mine,  and  were  used  for  that  purpose.  As  the  mine  ready 
for  operation  is  an  improvement  on  land,  and  the  coal-cars  are  a  neces- 
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sary  part  of  the  mine,  considered  as  an  entirety,  the  coal-cars  were  ma- 
terial for  the  improvement,  and  within  the  statute.  The  intervener 
should  have  judgment  recognizing  its  lien  as  prayed  for.  The  master^s 
report  should  be  reformed  and  amended  so  as  to  conform  to  the  views 
herein  expressed,  and,  as  so  amended,  should  be  approved  and  con- 
firmed; and  an  order  to  that  effect  will  be  entered. 


United  States  v.  Bouligny, 

{CircuU  Cowrt,  E,  D.  JLouirUmo.    April  26, 13M.) 

Husband  and  Wipe— Community  Property. 

A  wife  haying  inherited  money,  and  the  oommunitv  being  Indebted  to  her,  her 
husband,  in  payment  of  suoh  debt,  conveyed  certain  land  to  her.  This  land  was 
afterwards  exchanged  for  another  piece  of  land,  title  to  which  was  made  to  the 
husband,  though  afterwards  husband  and  wife,  and  the  person  with  whom  the  ex- 
change had  been  made,  united  in  a  notarial  act,  declaring  that  the  transfer  was  in- 
tended to  have  been  to  the  wife,  and  that  the  land  transferred  was  exchanged  for 
her  paraphernal  estate.  Held,  that  the  land  belonged  to  the  community,  and  was 
subject  to  a  writ  against  the  husband. 

F.  L.  Richardson,  for  intervenor  and  Mrs.  Judice,  third  opponent. 
Wm.  GrarU,  U.  S.  Atty. 

Billings,  J.  The  facts  are  as  follows:  The  third  opponent  claims 
the  property,  which  is  immovable,  on  the  ground  that  it  is  her  para- 
phernal estate.  The  evidence  shows  that  she  had  inherited  money;  that 
the  community  was  indebted  to  her;  and  that,  in  payment  of  her  debt,  the 
husband  conveyed  to  her  a  piece  of  real  property.  This  property  she,  in 
connection  with  her  husband,  exchanged  for  another  piece,  which  is  the 
property  seized  herein.  In  the  conveyance  through  which  the  exchange 
was  effected  the  title  to  the  land  seized  was  made  to  the  husband  alone. 
Subsequently  the  third  opponent  and  her  husband ,  and  the  party  with 
whom  the  exchange  had  been  made,  united  in  a  notarial  act,  declaring 
that  the  transfer  of  the  piece  of  property  seized  herein  was  intended  to 
have  been  to  the  wife,  and  that  it  was  exchanged  for  her  paraphernal 
property.  Upon  these  facts,  the  real  estate  in  question  belongs  to  the 
community,  and  is  subject  to  the  writ  against  the  husband.  Comeau  v. 
Foffdenoiy  19  La.  406;  Percy  v.  Percy ^  9  La.  Ann.  185.  The  general  prin- 
ciple of  our  law  is  that,  if  a  purchase  be  made  by  the  husband  in  his 
own  name,  the  property,  though  bought  with  the  wife's  funds,  belongs 
to  the  community,  and  the  price  or  value  constitutes  a  legal  debt  in  her 
favor  against  the  community.  Seel  Hen.  Dig.  tit.  "Marriage,"  XIII.  (b,) 
2,  par.  10,  (p.  883.)  The  two  cases  referred  to  above  show  that  this 
principle  applies  and  controls  in  case  of  an  exchange.  There  must  be 
judgment  against  the  third  opponent,  and  in  favor  of  plaintiff,  without 
prejudice  to  her  right  to  claim  a  lien  and  privilege  upon  the  proceeds 
arising  from  the  sale  of  the  property. 
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QoLDEN  V.  The  Morning  News  op  New  Haven.* 
(CircuU  Court,  E.  D.  New  York.    March  81, 1890.) 

Wbits— Service  of  Process— Foreign  Corporations^Jurisdiotion  of  State  Court. 
In  an  action  by  a  resident  of  New  York  against  a  foreign  corporation,  Whiolidoea 
not  do  business,  or  have  office,  agent,  or  property  within  the  state  of  New  York,  serv- 
ice of  process  upon  an  officer  of  such  corporation,  while  temporarily  within  this  state, 
does  not  confer  jurisdiction  upon  the  .state  court  from  which  process  issued. 

At  Law.     Oq  motion  to  vacate  service  of  process. 

Plaintifif  is  a  resident  of  the  eastern  district  of  New  York.  Defendant 
is  a  Connecticut  corporation.  The  action  is  for  libel,  the  allied  libelous 
article  having  been  published  in  defendant's  newspaper.  The  defendant 
does  not  do  business  here,  nor  has  it  either  ofBce,  agent,  or  property 
within  this  state.  Summons  and  complaint,  entitled  "In  the  Supreme 
Court  in  the  County  of  Kings,"  were  served  upon  Henry  W.  Farnam, 
the  president  of  defendant,  while  temporarily  within  the  state  of  New 
York.  Defendant  appeared  and  filed  petition  of  removal,  and  now 
moves  to  set  aside  service  of  the  summons.  The  appearances,  both  in 
the  state  court  and  here,  were  special,  and  expressed  to  be  for  the  solo 
purpose  of  raising  the  objection  now  advanced. 

M,  L,  Towns,  for  plaintiff. 

H.  B.  B.  Stapler^  for  defendant. 

Lacombe,  J.  It  has  been  held  in  this  circuit  that  service  such  as  this 
does  not  confer  jurisdiction  upon  the  state  court  to  render  a  personal 
judgment  against  the  defendant,  and  that  such  judgment,  had  the  case 
not  been  removed,  would  be  treated  in  this  court  as  void.  Good  Hope 
Co.  V.  Railway  Barb  Fencing  Co.^  22  Fed.  Rep.  635.  That  decision  de- 
termines the  question  raised  here.  Motion  to  vacate  service  of  the  pro- 
cess is  granted. 

>  Reported  by  Edward  Gh.  Benedict,  Esq.,  of  the  New  York  bar. 
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In  re  Barry.* 
(CireiuHC<mrt,S.IX  New  York,   ]£aj  ff,  1844.) 

t.  Habvas  Corpus— Custody  or  Iitpant. 

By  the  common  law,  both  of  England  and  the  United  States,  in  rlrtne  of  the  sa- 
ttaorlty  of  the  sovereign  as  par^ta  patric^  the  Writ  of  hdbeaa  oorpvs  will  issue 
to  determine  the  right  to  the  custody  of  an  infant  as  between  parents^  who  art  11^ 
ing  apart. 

ib   CONSTITUTIOirAL  IiAW— INCIDENTS  OF  SOTERSIOHTT— PbRSONAL  RiOBTS. 

The  government  of  the  United  States  has  no  inherent  oommon-law  prerogatives. 
It  possesses  only  such  as  are  conferred  upon  it  bv  the  constitution,  and  therefore 
has  no  power  to  interfere  in  the  personal  or  social  relations  of  dtisens  by  virtue  of 
authority  dedudble  from  the  general  nature  of  sovereignty, 

t.  JURISDIOTIOH  OF  FEDERAL  CoURTS. 

The  circuit  courts  have  not,  as  incident  to  their  oonstltutlon  as  such,  any  com- 
mon-law jurisdiction.    They  possess  no  other  jurisdiction  than  that  oonourreatly 
conf errea  by  the  constitution  and  congress  of  the  United  States. 
L  Same—Construction  of  Statute. 

The  judiciary  aot  of  1789,  (1  U.  S.  St.  at  Large,  a  20, 1 14,)  provides  **«hat  aU  the 
before-mentioned  courts  of  the  United  States  shall  have  power  to  issue  writs  of 
Bcire  facias^  habeas  corpus^  and  all  other  writs  not  specially  provided  for  by  stat- 
ute, which  may  be  necessary  for  the  exercise  of  their  respective  Jurisdictions,  and 
agreeable  to  the  princlplAs  and  usages  of  law,  and  that  either  of  the  justices  of  the 
supreme  court,  as  well  as  judges  of  the  district  courts,  shall  have  power  to  grant 
writs  of  habeas  oorpuB  for  the  purpose  of  inquiring  into  the  cause  of  commitment: 
provided,  that  writs  of  habeas  cnrjms  shall  in  no  case  extend  to  prisoners  in  gaoL 
unless  where  they  are  in  custody  under  or  bj  color  of  the  authority  of  the  United 
States,  or  are  committed  for  trial  before  some  court  of  the  same,  or  are  necessary 
to  be  brought  into  court  to  testify. "  HtUd^  the  power  of  the  circuit  courts  to  issue 
writs  of  habeas  corpus  is  thereby  limited  to  cases  of  commitment  under  process  or 
authority  of  the  United  States;  and  they  derive  therefrom  no  authority  to  issue  the 
writ  for  the  purpose  of  determining,  as  between  parents  living  apart,  the  right  to 
the  custody  of  an  infant  child. 
fL  Same— State  Law  to  Govern— Custody  of  Infant. 

If,  under  section  11  of  said  act,  the  d*  cult  courts  have  jurisdiction  of  personal 
rights  and  duties  because  of  diverse  citizenship,  or  the  alienage  of  a  party,  then, 
on  application  of  a  citizen  of  a  foreigfu  country  residing  without  the  United 
States  for  a  writ  of  habeas  cormts  to  have  awarded  to  him  the  custody  of  his  child, 
as  against  its  mother  and  granamother,  who  are  citizens  of  the  state  of  New  York^ 
the  court  will  be  govemea  in  its  decision  by  the  law  of  New  York  as  determined  by 
its  statutes  and  decisions. 
6b  Same— Alienage  of  Party— Habbas  Cobfo»— Custody  of  Infant. 

Under  2  Rev.  St  N.  Y.  p.  466,  $  28,  on  habeas  corptts,  and  the  decisions  of  the 
court  of  errors  on  the  same  subject,  the  fact  that  a  mother,  having  in  nurture 
her  female  child  under  seven  years  of  age,  keeps  it  from  the  father,  who  lives  apart 
from  her,  and  in  a  foreign  country,  does  not  entitle  the  father  to  a  writ  of /uveas 
corpus  to  have  its  custody  awarded  to  him. 

Petition  for  Writ  of  Habeas  Oorpui. 

Betts,  J.  On  the  first  day  of  term  the  petitioner  presented  in  open 
oonrt  and  filed  his  petition  praying  that  ^Hhe  people's  writ  of  Jiabeas  cot' 
fua  ad  subjiciendum  may  issue  in  his  behalf,  directed  to  Mary  Mercein^ 
relict  of  the  late  Thomas  R.  Mercein,  deceased,  of  the  city  of  New  York, 
and  to  Eliza  Anna  Barry,  wife  of  the  petitioner,  commanding  them  forth* 

1  Published  by  request  of  one  of  the  Justices  of  the  supreme  court  of  the  United  States 
in  connection  with  Ex  parte  Burrus,  10  Sup.  CU  Rep.  860,  wherein  it  is  cited  and 
approved.  The  case  was  taken  to  the  supreme  court  hy  writ  of  error,  and  in  an  opin- 
ion deUvwed  by  Chief  Justice  Tanbt  the  judgment  of  the  circuit  court  was  affirmed. 
BeeBarry  v.  Mercein,  6  How.  108, 119, 120. 
v.42F.no.i— 8 
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with,  immediately  on  the  receipt  of  said  writ,  to  have  the  body  of  Mary 
Mercein  Barry,  (laughter  of  the  petitioner,  by  them  imprisoned  or  de- 
tained, with  the  time  and  cause  of  such  imprisonment  or  detention,  be- 
fore this  court,  to  do  and  receive  what  shall  then  and  there  be  considered 
of  the  said  Mary  Mercein  Barry."  The  petitioner  alleges  that  he  is  a 
native-born  subject  of  the  queen  of  Great  Britain,  resident  in  Nova  Scotia, 
and  that  he  has  never  been  naturalized,  or  claimed  naturalization,  under 
the  laws  of  the  United  States;  that  in  April,  1835,  in  the  city  of  New 
York,  he  intermarried  with  Eliza  Anna,  daughter  of  the  late  Thomas  R. 
Mercein,  a  citizen  of  said  city;  that  in  the  month  of  May  thereafter  he  re- 
turned to  Nova  Scotia,  accompanied  by  his  wife,  and  there  resided  about 
a  year,  when  he  removed  his  family  to  the  city  of  New  York,  where  he 
resided  until  April,  1838,  when  he  returned  to  Nova  Scotia  with  a  por- 
tion of  his  family,  and  has  continued  to  reside  there  from  that  time; 
that  a  son  and  daughter  were  bom  of  said  marriage  during  his  residence 
in  the  city  of  New  York,  and  on  his  removal  to  Nova  Scotia  he  left  his 
wife  and  two  children  temporarily  with  her  father  in  the  city  of  New 
York;  that  in  the  month  of  May  thereafter  he  returned  to  New  York, 
when  difficulties  arose  between  him  and  his  wife  respecting  her  removal 
to  Nova  Scotia,  and  she  declared  her  determination  to  part  with  him, 
rather  than  think  of  going  to  Nova  Scotia;  that  he  remained  in  New 
York  until  the  28th  of  June,  1838,  and,  with  a  view  to  arrange  amicably 
the  differences  between  himself  and  wife,  he  finally  agreed  to  allow  her 
to  continue  in  New  York,  at  her  father's  house,  until  the  1st  day  of  May, 
1839,  and  to  retain  in  her  care  their  said  daughter,  Mary  Mercein,  dur- 
ing that  period,  and  also  their  son  until  such  time  as  the  petitioner  might 
think  proper  to  require  him;  that  in  September  following  he  returned 
to  New  York,  and  made  every  possible  effort  to  conciliate  his  wife,  and 
induce  her  to  consent  to  go  at  some  future  time  to  her  own  proper  home, 
in  Nova  Scotia,  but  she  utterly  refusing,  and  declaring  that  she  had  no 
expectation  of  so  doing,  the  petitioner  returned  himself,  taking  his  son 
along  with  him;  that  these  attempts  to  conciliate  her  were  frequently  re- 
peated without  avail,  and  the  petitioner  awaited  the  expiration  of  the 
time  he  had  agreed  she  should  remain  with  her  father,  and  on  the  2d 
day  of  May,  1839,  formally  demanded  of  the  said  Thomas  R.  Mercein 
the  surrender  of  his  said  wife  and  child,  which  demand  was  not  com- 
plied with;  that  his  wife,  from  that  time  to  the  present  period,  has  re- 
fused to  return  to  his  home,  and  has  absented  herself  therefrom,  con- 
trary to  his  desires,  and  has  detained,  and  does  still  keep  from  him,  un- 
lawfully, his  daughter,  who  is  now  in  the  seventh  year  of  her  age;  that 
Thomas  R.  Mercein  has  lately  deceased,  and  that  thereby  the  wife  of  the 
petitioner  is  left  without  any  present  property,  and  little  or  no  prospect 
of  any  in  reversion,  and  that  she  has  no  property  whatever  of  any  kind 
in  her  own  right,  and  has  no  means  known  to  the  petitioner  for  the 
present  or  future  support  of  herself  and  their  daughter,  and  that  she  re- 
sides with,  and  is  harbored  in  her  present  vicious  and  illegal  condition 
xby  her  mother,  Mary,  relict  of  the  late  Thomas  R.  Mercein.  The  peti- 
tioner alleges  his  own  ability  to  provide  comfortably  for  the  support  and 
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education  of  hi3  daughter,  and  especially  claims  that  she  is  a  British 
subject,  allegiant  to  the  crown  of  Great  Britain,  at  least  during  her  mi- 
nority. The  petitioner  sets  forth  many  other  matters  of  aggravation  in 
the  separation  from  him,  persisted  in  by  his  wife,  and  the  countenance 
and  support  of  her  by  her  family  in  her  conduct  and  refusal  to  return  to 
her  home.  These  particulars  it  is  unnecessary  to  rehearse,  and  the  right 
to  the  remedy  or  relief  claimed  by  the  pet'tioner  is  not,  in  this  stage  of 
the  case,  to  be  determined  by  a  consideration  of  the  relative  conduct  of 
these  parents  towards  each  other  or  the  child,  or  of  the  advantages  to 
the  infant  to  be  placed  with  the  one  rather  than  the  other.  These  mat- 
ters would  be  most  material  if  the  case  had  proceeded  so  far  as  to  re- 
quire from  the  court  a  decision  upon  the  question  as  to  the  fit  or  proper 
disj)osal  of  the  infant.  The  point  now  to  be  considered  is  whether  the 
petitioner  has  presented  a  case  coming  within  the  jurisdiction  of  this- 
court,  or,  if  this  court  has  cognizance  of  the  matter,  whether  the  facts 
stated  by  the  petitioner  entitle  him  to  the  interference  of  the  court  in  the 
manner  prayed  for. 

The  same  petition,  in  substance,  was  presented  to  the  supreme  court 
of  the  United  States,  at  the  last  terra,  and  was  supported  by  an  elaborate 
argument  on  the  part  of  the  petitioner.  The  court  observes,  {Ex  parte 
Barry,  2  How.  65:) 

*'It  is  the  c^ise  of  a  private  individual,  who  Is  an  alien,  seeking  redress  for 
a  supposed  wrong  done  him  by  another  private  individual,  who  is  a  citizen  of 
New  York.  It  is  plain,  therefore,  that  this  court  has  no  orifl;inal  jurisdiction 
to  entertain  the  present  petition.  *  *  *  Without,  therefore,  entering^ 
into  the  merits  of  the  present  application,  we  are  compelled,  by  our  duty,  to 
dismiss  the  petition,  leaving  the  petitioner  to  seek  redress  in  such  other  tri- 
bunal of  the  United  States  as  may  be  entitled  to  grant  it.  If  the  petitioner 
has  any  title  to  redress  in  those  tribunals,  the  vacancy  m  the  office  of  the 
jndge  of  this  court  assigned  to  that  circuit  and  district  creates  no  legal  ob- 
struction to  the  pui*suit  thereof." 

This  instruction  of  the  supreme  court  seems  to  be  regarded  by  the  pe- 
titioner as  a  declaration , of  that  high  tribunal  that  the  United  States  cir- 
cuit court  for  this  district  has  the  power  to  grant  the  relief  demanded  by 
the  petition.  The  expression  of  such  opinion  by  that  court,  even  in  an 
incidental  manner,  and  not  on  a  point  under  adjudication,  would  have- 
the  highest  influence  with  this  court,  and  would  undoubtedly  be  adopted 
here  as  tho  rule  of  decision.  But  the  cautious  and  reserved  phraseology 
employed  by  the  supreme  court  in  respect  to  the  competency  of  any  other 
United  States  tribunal  to  take  cognizance  of  the  subject,  is,  in  my  opin- 
ion, to  be  regarded  rather  as  an  admonition  to  the  inferior  courts  that 
grave  difficulties  rested  over  the  matter,  than  an  assurance  to  them  that 
their  original  jurisdiction  contained  the  authority  to  award  the  common- 
law  writ  of  habeas  carjius  ad  subjiciendum  prayed  for.  That  court  says 
of  itself:  "We  cannot  issue  an)'  writ  of  habeas  carpus^  except  when  it  is 
necessary  for  the  exercise  of  the  jurisdiction,  original  or  appellate,  given 
to  it  by  the  constitution  or  laws  of  the  United  States," — language  plainly 
notemplo3'ed  to  import  that  a  circuit  court  has  in  this  behalf  a  capacity 
transcending  that  of  the  supreme  court,  and  can  create  a  jurisdiction  ta 
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itself  by  awarding  writs  of  habeas  corpus.  This  opinion  of  the  supreme 
oourt,  I  think,  supplies  no  authority  or  suggestion  in  aid  of  the  jurisdic- 
tion now  invoked,  and,  taken  most  favorably  for  the  petitioner,  merely 
leaves  the  question  as  to  its  power  to  award  the  writ  to  be  settled  by  the 
circuit  court  in  consonance  with  the  constitution  and  laws  of  the  United 
States.  The  application  to  the  supreme  court  was  supported  by  an  ex- 
position of  this  case,  intended  to  show  that  this  petitionees  claim  had 
been  unjustly  adjudged  against  in  the  courts  of  this  state,  and  that  the 
interposition  of  that  tribunal  was  necessary  to  correct  these  erroneous 
judgments,  and  secure  the  legal  rights  of  the  petitioner.  That  argu- 
ment, with  the  decision  of  the  supreme  court  on  this  motion,  was  also 
submitted  to  me  with  the  petition  when  filed.  On  the  perusal  of  these 
papers,  I  at  first  hesitated  as  to  the  course  most  proper  to  be  pursued  pre- 
liminarily,— whether  to  grant  a  rule  against  Mrs.  Barry  and  Mrs.  Mer- 
■cein  to  show  cause  why  the  writ  should  not  issue,  or  even  to  award  the 
writ,  with  a  view  to  have  the  entire  case  spread  before  the  court,  or  such 
points  presented  as  would  lead  to  a  definite  decision  of  the  case.  But, 
as  the  adoption  of  either  alternative  must  involve  great  delay  and  expense, 
both  in  the  disposition  of  the  case  in  the  first  instance,  and  in  removing 
it  by  either  party  to  the  supreme  court  for  revision,  and  as  the  right  of 
the  petitioner  to  relief  in  this  court,  under  any  aspect  of  the  case,  was 
•doubtful;  I  conceived  it  the  least  expensive  and  more  convenient  course 
to  inquire  and  decide  whether  the  petitioner  presented  a  case  of  which 
this  court  should  take  cognizance. 

When  the  cause  of  imprisonment  or  detention  shown  by  the  petition 
satisfies  the  court- that  the  prisoner  would  be  remanded  if  brought  up, 
the  writ  will  not  be  awarded.  WatMns*  Gase^  3  Pet.  201,  per  Marshall, 
C.  J.;  Milbum's  Casey  9  Pet.  706;  2  Story,  Const,  p.  207,  §  1341;  Ex 
parte  Bollman^  4  Cranch,  75.  The  practice  iu  the  English  courts  is  the 
same.  Bac.  Abr.  "Habeas  Corpus,"  B  4,  cases  cited;  4  Com.  Dig.  (Day's 
Ed.)650,andnote3;  Hallam's Const.  Law,  20;  Pewrice's  Ca«e,2Mod.  306; 
Slater  y.  Slater ,  1  Lev.  1;  King  v.  Marsh,  3  Bulst.  27;  White  y,  Wiltsheire,  2 
RoUe,  138.  If,  upon  the  facts  stated  by  the  petitioner,  it  shall  be  deter- 
mined that  the  court  cannot  grant  the  relief  prayed  for,  either  for  want  of 
jurisdiction,  or  because  the  law  is  against  his  demand,  it  would  be  inexpedi- 
entand  oppressive  to  cause  the  parties  implicated  to  be  arraigned  before  this 
<;ourt,  and  held  under  its  control,  pending  the  discussion  and  considera- 
tion of  the  subject,  and,  accordingly,  upon  the  doubts  arising  from  a  pe- 
rusal of  the  papers,  I  deemed  it  proper  to  invite  the  petitioner  in  the 
first  instance  to  support  his  petition  by  arguing  these  two  points:  (1) 
Whether  the  United  States  circuit  court  has  jurisdiction  over  the  subject- 
matter  of  his  petition.  (2)  If  such  jurisdiction  exists,  do  the  facts  stated 
upon  the  petition  give  the  petitioner,  under  the  law  of  the  land,  a  title 
to  the  remedy  prayed  for?  The  petitioner  has  read  an  argument,  pre- 
pared with  great  research  and  ability,  in  support  of  the  aflBrmative  of 
both  inquiries,  bringing  into  review  numerous  English  and  American 
<iecisions  upon  the  same  question,  and  has  submitted  the  manuscript  to 
the  examination  of  the  court.     With  the  aid  of  this  most  ample  discus- 
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fiion  of  this  subject,  I  proceed  to  pronounce  the  result  of  my  reflections 
upon  this  interesting  and  important  case. 

The  incongruity  of  awarding  proofs,  at  the  instance  of  husband  or  wife, 
to  take  away  an  infant  child  from  the  parent  having  it  in  nurture  and 
keeping,  upon  the  allegation  that  such  keeping  is  a  wrongful  imprison- 
ment, is  most  palpable  and  striking.  It  is  a  bold  figure  of  speech,  or 
rather  fiction,  to  which  the  law  ought  not  to  resort,  unless  indispensably 
necessary  to  be  employed  in  preservation  of  parental  rights,  or  the  per- 
sonal fondness  of  the  child.  The  courts,  however,  assume  such  supposi- 
titious imprisonment  to  exist  as  the  foundation  for  jurisdiction,  to  a  lim- 
ited extent,  over  the  detention  of  infants,  even  by  their  parents,  on  the 
ground  that  the  writ  is  rather  to  be  considered  a  proceeding  in  the  name 
and  behalf  of  the  sovereign  than  by  one  named  person  against  the  other. 
Own.  V.  Briggs^  16  Pick.  203.  There  is  no  reason  to  doubt  that  orig- 
inaUy  the  common-law  writ  was  granted  solely  in  cases  of  arrest  and 
forcible  imprisonment  under  color  or  claim  of  warrant  of  Liw.  As  late 
as  2  James  II.,  the  court  expressly  denied  its'  allowance  in  a  case  of  de- 
tention or  restrainl  by  a  private  person,  (jRcx  v.  Drake^  Comb.  35;  16 
Vin.  Abr.  213;)  and  the  habeas  corpus  act  of  Charles  II. ,  which  is  claimed 
as  the  Magna  Charta  of  British  liberty,  has  relation  only  to  imprison- 
ment on  criminal  charges.  3  Bac.  Abr.  438^  note.  It  is  not  important 
to  inquire  at  what  period  the  writ  was  first  employed  to  place  infant  chil- 
dren under  the  disposal  of  courts  of  law  and  equity.  This  was  clearly 
so  in  England  anterior  to  our  Revolution,  (Rex  v.  Smithy  2  Strange,  982; 
Rex  V.  Delavaly  3  Burrows,  1434;  Blissets'  (hse,  Lofft,  748,)  and  the  prac- 
tice has  been  fully  confirmed  in  the  continued  assertion  of  the  authority 
by  those  courts  unto  the  present  day,  (King  v.  De  MannevUley  6  East,  221; 
De  ManneviUe  v.  De  ManneviUe,  10  Ves.  52;  BaU  v.  BaU,  2  Sim.  35;  Ex 
parte  Skinner y  9  Moore,  278;  King  v.  GreenhiUy  4  Adol.  &  E.  624;)  and 
this  indifierently,  whether  the  interposition  of  the  court  is  demanded  by 
the  father  or  mother,.  (King  v.  GreenhiUy  4  Adol.  &  E.  624;  Ex  parte 
Skinner y  9  Moore,  278.)  The  late  act  of  2  &  3  Vict.  c.  54,  (1839,)  sanc- 
tions the  principle,  and  would  seem  to  reinstate  the  old  dictum^  that  the 
judgment  and  discretion  of  the  court  is  not  to  be  controlled  by  any  sup- 
posed legal  right  of  the  father  in  exclusion  of  that  of  the  mother,  if  the 
infant  be  within  the  age  of  seven  years.  An  act  of  the  state  of  New  York 
passed  in  1830  had  established  the  same  doctrine  within  this  state  by 
positive  law;  and,  independent  of  this  statute,  the  course  of  the  Ameri- 
can courts  in  this  respect  had  been  substantially  in  consonance  with  the 
decisions  in  England  antecedent  to  the  Revolution.  In  re  McDowUy  8 
Johns.  253;  In  re  Waldrony  13  Johns.  418;  In  re  WoUstonecrafty  4  Johns. 
Ch.  80;  People  v.  Merceiny  8  Paige,  47;  Com.  v.  AddickSy  5  Bin.  520;  Com. 
V.  Briggsy  16  Pick.  203;  State  v.  Smithy  6  Greenl.  462.  The  later  cases 
in  New  York  are  founded  upon  a  principle  common  to  all  the  decisions 

cited.     People  v. ,  19  Wend.  16;  Mercein  v.  Peopky  25  Wend.  80: 

People  V.  Merceiny  3  Hill,  400.  But,  in  so  far  as  they  may  seem  to  favor 
the  latest  adjudications  in  England,  in  respect  to  the  fixed  and  controlling 
right  of  the  father,  as  the  true  exposition  of  the  common*law  rule,  they 
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are  modified  and  overruled  by  the  decisions  of  the  court  of  errors.  -Jfer- 
cein  y.  People.  25  Wend.  106,  and  Sittings  1844,  MSS.  The  petitioner 
in  this  case  asks  of  the  court  the  award  of  the  common-law  writ  of  habeas 
corpus  ad  mhjidendum^  with  all  of  its  common-law  attributes  and  efficacy. 
That  is  a  high  mandate,  by  means  of  which  courts  or  judges,  in  protec- 
tion of  the  liberty  of  individuals,  exercise  functions  appertaining  to  the 
sovereign  power,  and  which,  in  intendment  of  law,  rest  only  in  the  sov- 
ereign, and  are  co-extensive  with  his  dominion.  Kendall  v.  U.  &*.,  12 
Pet.  627,  629,  The  writ  is  purely  one  of  prerogative.  Whether  ema- 
nating from  a  king  or  a  state;  whether  returnable  before  the  king  in  per- 
son, as  it  undoubtedly  wfis  in  its  origin,  or  awarded  and  acted  upon  by 
magistrates  as  surrogates  of  the  sovereign  authority, — it  has  always  been 
made  to  bring  the  party  imprisoned  directly  before  the  supreme  power, 
that,  if  there  be  not  due  cause  of  law  for  his  detention,  the  sovereign, 
may  set  him  free  of  his  restraint.  3  Bl.  Comm.  131;  Bac.  Abr.  "Ha- 
beas Corpus,"  421;  2  Story,  Const.  207;  Ex  parte  Waikim,  3  Pet.  202; 
2  Kent,  Comm.  26,  29.  In  respect  to  married  women  or  other  adults 
held  in  detention  by  private  individuals,  the  sovereign,  through  this 
writ,  acts  as  conservator  pom  and  ciislos  morum^  and,  in  regard  to  infant 
children,  as  parens  patriss,  taking,  in  these  high  capacities,  summary  or- 
der that  the  party  be  forthwith  set  at  liberty,  if  improperly  and  wrong- 
fully detained.  BUsseta'  Case,  Lofft,  748;  In  re  Waldron,  13  Johns.  418; 
People  V.  Chegaray,  18  Wend.  637;  People  v.  Mercein,  8  Paige,  48;  (7.  S. 
v.  Green,  3  Mason,  482.  The  state  thus  acting  upon  the  assumption 
that  its  parentage  supersedes  all  authority  conferred  by  birth  on  the  nat- 
ural parents,  takes  upon  itself  the  power  and  right  to  dispose  of  the  cus- 
tody of  children  as  it  shall  judge  best  for  their  welfare.  People  v.  Ohega- 
ray,  18  Wend.  642,  643;  Blissets'  Case,  Lofft,  748.  The  cases  before 
cited  show  that  the  English  and  American  courts  act  in  this  behalf  solely 
upon  the  assertion  of  the  right  of  the  sovereign  whose  power  they  ad- 
minister to  continue  or  change  the  custody  of  the  child  at  his  discretion, 
as  parens  patrim,  allowing  the  infant,  if  of  competent  age,  to  elect  for  him- 
self; if  not,  making  the  election  for  him.  Even  in  the  extraordinary 
conclusions  drawn  from  the  facts  brought  to  light  in  Com,  v.  Addicks,  5 
Bin.  520,  and  King  v.  GreenhQl,  4  Adol.  &  E.  624,  both  courts,  in  deny- 
ing that  these  facts  called  for  any  change  of  the  custody  of  the  children, 
readjudged  the  principle  that  it  was  their  province,  at  common  law,  au- 
thoritatively to  decide  that  question  according  to  their  legal  discretion. 

Does  this  common-law  prerogative  in  relation  to  infants  vest  in  the 
government  of  the  United  States,  and  has  the  circuit  court  competent 
authority  to  exercise  it?  The  argument  bearing  upon  the  first  branch 
of  this  inquiry  assumes  two  propositions  as  its  basis:  (1)  That  the  gov- 
ernment of  the  United  States  is  supreme  over_all  subjects  within  its  cog- 
nizance; and  (2)  that  the  common  law  of  England  is  embodied  with, 
and  has  becouje  a  measure  and  source  of  authority  to,  the  national  gov- 
ernment, and  is  to  be  enforced  in  the  circuit  court  whenever  persons 
competent  to  sue  in  those  courts  prosecute  their  rights  therein.  It  is 
believed  that  neither. of  these  propositions  can  be  maintained,  and  cer- 


Digitized  by 


Google 


IN  BE  BARR7.  119 

taiDly  not  in  respect  to  the  subject-matter  of  this  proceeding.  Many  of 
the  powers  of  the  general  government  are  unquestionably  supreme  and 
exclusive,  while  others,  especially  those  in  relation  to  remedies  afforded 
by  its  courts  to  private  suitors,  are  only  concurrent  with  similar  powers 
possessed  by  the  state  governments.  If  the  power  in  respect  to  parties 
competent  to  sue  in  the  national  federal  courts  could  be  supposed  to  ex- 
ist, in  its  absolute  sense,  in  the  United  States  government,  its  exercise 
has  been  modified  and  restricted  by  congress  in  the  eleventh  section  of 
the  act  of  September  24,  1789,  which  gives  the  circuit  courts  no  more 
than  a  concurrent  jurisdiction  with  the  state  courts  of  suits  of  a  civil 
nature  at  common  law.  1  U.  S.  St.  at  Large,  78.  Nor,  again,  do  all 
attributes  of  sovereignty  devolve  upon  the  national  government.  Whether, 
considered  as  emanating  directly  from  the  people  in  their  aggregate  capac- 
ity', or  as  proceeding  from  the  states  in  their  independent  organization 
and  character,  the  government  of  the  Union  is  one  of  special  powers,  de- 
fined or  necessarily  implied  in  the  terms  of  the  grant.  McOuMoch  v.  Mary^ 
land,  4  Wheat.  407;  2  Story,  Const.  §  1907;  Rhode  Idand  v.  MtmcAu- 
«gtt8,  12  Pet.  657.  Though  the  point  has  been  labored  with  ability  by 
a  late  jurist  of  eminence  in  this  department  of  legal  learning,  to  deduce 
from  the  circumstances  attendant  upon  the  establishment  of  this  govern- 
ment that  the  common  law  became  embodied  in  it,  as  an  efficient  prin- 
ciple of  its  authority  and  action,  (Dup.  Jur.  85-90,)  yet  the  doctrine 
has  never  been  declared  or  sanctioned  by  our  courts.  So  far  as  the  de- 
cisions have  gone,  they  tend  to  repudiate  the  principle  in  ioto.  U.  S.  v. 
Hudson,  7  Cranch,  32;  £/.  S.  v.  Oodidge,  1  Wheat.  415.  There  is,  accord- 
ingly, no  sure  foundation  for  the  assumption  that  the  federal  government 
possesses  common-law  prerogatives,  inherent  in  the  sovereign,  which  can 
be  exercised  without  authority  of  positive  law.  Martin  v.  HutUer^a. Lessee^ 
1  Wheat.  329.  If  any  common-law  prerogative  in  relation  to  the  admin- 
istration of  justice  can  be  proved  to  exist  in  the  sovereignty  of  the  United 
States,  it  must,  upon  the  same  principle,  be  endowed  with  all  such  pre- 
rogatives, and  can,  on  the  like  authority,  unless  inhibited  by  positive 
law,  award  writs  of  Tnandamua,  quo  warranto,  ne  exeat,  or  mandates  to  citi- 
zens abroad  to  return  home  on  pain  of  confiscation  of  their  estates,  (Com. 
Dig.  "Prerogatives"  D  34,  35,)  or  this  writ  of  habeas  corpm;  they  being 
all  common-law  writs  ejusdein  generis.  That  such  attributes  or  functions  of 
sovereignty  cannot  be  inherent  in  the  United  States  government  necessa- 
rily results  from  the  character  of  the  government,  and  the  objects  of  its 
constitution.  It  is  not  designed,  in  its  organization  or  aim,  to  regulate 
the  individual  or  municipal  relations  of  the  citizen.  These  are  left  under 
the  dominion  of  the  state  government ;  and  there  accordingly  exists  no 
relation  between  the  nation  and  the  individuals  which  affords  foundation 
for  these  prerogatives.  The  social  or  personal  duties  or  liabilities  of  the 
citizens  come  within  the  control  of  the  general  government  only  when 
remitted  to  its  charge  by  a  special  cession  of  authority,  and  then  solely 
to  the  end  that  such  regulations  as  are  of  a  federal  character  may  be  en- 
forced, as  in  relation  to  land  and  naval  forces  and  persons  in  the  employ 
of  the  United  States,  the  punishment  of  offenses,  etc.;  but  in  other  re* 
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spects  the  national  government  does  not  supply  the  law  governing  the 
citizen  in  his  domestic  or  individual  capacity.  These  particulars  apper- 
tain to  the  institutions  and  policy  of  the  respective  states. 

This  reasoning,  however,  may  not  be  supposed  to  meet  fully  the  case 
presented  by  the  petitioner;  for  although,  in  the  abstract,  there  may  be 
no  prerogative  authority  in  the  head  of  the  United  States  government, 
yet  the  argument  would  maintain  that  its  courts  of  justice,  as  organized, 
may  possess  all  the  powers  exercised  by  superior  courts  at  common  law, 
and  the  issuing  and  acting  upon  writs  of  habeas  corpus  ad  subjiciendum 
become  thereby  a  branch  of  jurisdiction  necessarily  incident  to  the  con- 
stitution of  such  courts.  This  hypothesis  overlooks  the  peculiar  founda- 
tion of  the  United  States  judiciary,  and  the  allotment  of  its  functions  in 
respect  to  the  powers  of  the  states.  The  federal  government  came  into 
force  co-ordinately  with,  or  as  the  concomitant  of,  state  governments  at 
the  time  existing,  and  in  the  full  exercise  of  legislative,  executive,  and 
judicial  sovereignty.  These  sovereignties  are  left  entire,  under  the  action 
of  the  general  government,  except  in  so  far  only  as  the  powers  are  trans- 
ferred to  the  federal  head  by  the  constitution,  or  are  by  that  prohibited 
to  the  states,  or,  in  some  few  instances,  are  allotted  to  be  exercised  con- 
currently by  the  two  governments.  The  United  States  judiciary  is  con- 
stituted and  put  in  action  in  the  several  states,  in  subordination  to  this 
fundamental  principle  of  the  Union,  and  empowered  to  exercise  only 
such  peculiar  and  special  supremacy,  and  not  one  in  its  absolute  sense. 
To  render  this  connection  of  the  United  States  judiciary  with  that  of  the 
states  more  intimate  and  entire,  and  to  take  away  all  implication  that  it 
was  a  paramount  power,  acting  irrespective  of  state  laws,  or  that  it  pos- 
sessed, or  could  exercise,  any  inherent  jurisdiction  countervailing  those 
laws,  the  act  of  congress  organizing  the  courts  establishes  it  as  an  element 
in  their  procedure  that  the  laws  of  the  state  where  the  court  sits  Bhall  be 
its  rule  of  decision  in  common-law  cases.  It  necessarily  results,  as  a 
consequence  of  this  special  character  of  the  United  States  judiciary,  that 
it  can  possess  no  powers  other  than  those  specifically  conferred  by  the 
constitution  or  laws  of  the  Union,  and  such  incidents  thereto  as  are  nec- 
essary to  the  proper  execution  of  its  jurisdiction.  All  other  judicial 
powers  necessary  to  the  complement  of  supreme  authority  remain  with, 
and  are  exercised  by,  the  states.  This  doctrine  is  sufficiently  indicated 
in  the  decision  of  the  supreme  court  made  in  this  case  at  the  last  term, 
and  it  has  been  invariably  recognized  from  the  earliest  adjudications  of 
the  court.  Chisholm  v.  Georgia^  2  Dall.  432,  435;  Ex  parte  BoUman^  4 
Cranch,  75;  Ex  parte  Waildns,  3  Pet.  201;  Kmdoll  v.  U.  S.,  12  Pel.  524. 
The  jurisdiction  of  the  United  States  courts  depends  exclusively  on  the 
constitution  and  laws  of  the  United  States,  and  they  can  neither  in  crim- 
inal nor  civil  cases  resort  to  the  common  law  as  a  source  of  jurisdiction. 
U.  S.  V.  Hudsm,  7  Cranch,  32;  U.  S.  v.  Codidge,  1  Wheat.  415;  Chi^- 
kolm  V.  Georgia  J  2  Dall.  432;  Ex  parte  BoUman^  4  Cranch,  75;  Town  of 
PawUtv.  Clark,  9  Cranch,  333;  Ex  parte  Banddph,  2  Brock.  477;  (haig 
V.  Missouii^  4  Pet.  444;  Wheaton  v.  Peters,  8  Pet.  658j  27i«  Orleam  v^ 
Phpebus.n  Pet.  175;  KendaU  v.  U.  S.,  12  Pet.  524. 
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It  is  now  argued  that  this  principle  is  limited  to  the  supreme  court, 
but  that,  in  respect  to  the  circuit  courts,  they  have  a  common-law  juris- 
diction incident  to  their  constitution,  inasmuch  as  judicial  sovereignty 
resides  in  them,  rendering  the  range  of  their  original  jurisdiction  co- 
extensive with  the  subjects  of  litigation  arising  under  the  constitution 
and  laws  of  the  United  States,  and  because  all  remedies  not  otherwise 
provided  are,  in  the  exercise  of  that  judicial  sovereignty,  to  be  in  con- 
formity to  the  common  law.  Although  the  speculations  of  our  most 
eminent  jurists  may  countenance  this  argument,  (Dup.  Jur.  85;  1  Kent, 
Comm.  341,)  yet  it  has  not  received  the  sanction  of  the  United  States 
courts.  Chidwlm  v.  Georgia,  2  Dall.  435;  Kendaa  v.  U.  5.,  12  Pet.  616, 
per  curiam  J  and  626,  Chief  Justice  Taney;  Ex  parte  BcUman,  4  Cranch, 
75;  Chief  Justice  Marshall,  Ec  parte  Randolph,  2  Brock.  477;  Lorman 
V.  Clarke,  2  McLean,  569.  The  distinction  established  by  the  cases  is 
clear  and  practical,  and  embraces  all  United  States  courts  alike,  and  is, 
in  effect,  that  those  courts  derive  no  jurisdiction  from  the  common  law, 
but  that,  in  those  cases  in  which  jurisdiction  is  appointed  by  statute, 
and  attaches,  the  remedies  in  these  courts  are  to  be  according  to  the  prin- 
ciples of  the  common  law.  Baine  v.  The  James  and  (Jatherine,  1  Baidw. 
558;  Rcbingfm  v.  Campbell,  3  Wheat.  223;  U.  S.  v.  Hudmi,  7  Cranch, 
32;  Ex  parte  Kearney,  7  Wheat.  38;  Anderson  v.  Dunn,  6  Wheat.  204; 
Ex  parte  Randolph,  2  Brock.  477.  It  is  not,  accordingly,  conclusive  of 
their  right  to  take  cognizance  of  the  subject-matter,  to  show  that  the  par- 
ties connected  therewith  are  competent  to  sue  or  be  sued  in  the  United 
States  courts,  and  that  there  is  a  perfect  right  of  action  or  defense  there- 
upon supplied  such  parties  at  common  law.  The  evidence  must  go  fur- 
ther, and  prove  that  the  particular  subject-matter  is  one  over  which  the 
<5ourts  are  by  act  of  congress  appointed  to  act,  or  that  the  question  has 
relation  to  the  remedy  alone,  and  not  to  the  jurisdiction  of  the  court. 
U.  S.  V.  Bevans,  3  Wheat.  389;  McCuUoch  v.  Maryland,  4  Wheat.  407; 
Rhode  Island  v.  Massachiteetts,  12  Pet.  721. 

The  authority  to  take  cognizance  of  the  detention  of  infants  by  private 
persons,  not  held  under  claim  or  color  or  warrant  of  law,  rests  solely,  in 
England,  on  the  common  law.  It  is  one  of  the  eminent  prerogatives  of 
the  crown,  which  implies  in  the  monarch  the  guardianship  of  infants 
paramount  to  that  of  their  natural  parents.  The  royal  prerogative,  at 
first  exercised  personally  ad  libitum  by  the  king,  {Kendall  v.  U,  S,,  12 
Pet.  630,)  and  afterwards,  for  his  relief,  by  special  oflBcers,  as  the  lord 
high  constable,  the  lord  high  admiral,  and  the  lord  chancellor,  in  pro- 
cess of  time  devolved  upon  the  high  courts  of  equity  and  law,  and  in 
them  this  exalted  one,  of  allowing  and  enforcing  the  writ  of  habeas  corpus 
ad  subjiciendum,  became  vested  as  an  elementary  branch  of  their  jyirisdic- 
tion.  In  the  performance,  however,  of  this  high  function  in  respect  to 
the  detention  of  infants  by  parents,  etc.,  the  court  or  judge  still  acts  with 
submission  to  the  original  principle  out  of  which  it  sprang,  that  infants 
ought  to  be  left  where  found,  or  to  be  taken  from  that  custody  and  trans- 
ferred to  some  other,  at  the  discretion  of  the  prerogative  guardian,  and 
according  to  its  opinion  of  their  best  interest  and  safety.     The  reference 
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already  made  to  the  origin  and  object  of  our  Federal  Union  demonstrates 
that  no  prerogative  of  this  character  could  be  exercised  as  an  incident  to 
its  qualified  and  peculiar  sovereignty;  and  I  think  it  equally  clear  that 
the  inherent  authority  of  no  branch  of  the  judiciary  can  transcend  that 
of  the  government  in  this  behalf,  and  that  it  has  no  capacity  to  issue 
this  writ,  or  act  upon  it,  except  under  appointment  by  positive  law.  Ex 
parte  BoUinan^  4  Cranch,  93. 

It  remains,  then,  only  to  consider  whether  such  jurisdiction  is  con- 
ferred upon  the  circuit  courts  by  statute;  for,  even  if  the  language  of  the 
constitution  might  import  such  authority  to  be  within  the  competency  of 
the  judiciary,  it  is  authoritatively  established  that  the  circuit  courts,  at 
least,  cannot  exercise  jurisdiction  as  to  individual  rights,  because  author- 
ized by  the  constitution,  unless  congress  has  specifically  assigned  it  to 
them.  They  possess  no  jurisdiction  other  than  that  which  both  the  con- 
stitution and  acts  of  congress  concur  in  conferring  upon  them.  Tamer 
v.  Bank,  4  Dall.  10;  Bank  v.  Deveauz^  5  Cranch,  61;  Livingston  v.  Van 
Ingen,  1  Paine,  45;  Browne  v.  Strode,  5  Cranch,  303;  Kendall  v.  U.  S., 
12  Pet.  524;  Ex  parte  BoUman,  4  Cranch,  93;  McClung  v.  SiUimanj  6 
Wheat.  598.  The  ninth  section  of  the  first  article  of  the  constitution, 
par.  2,  declaring  that  "the  privilege  of  the  writ  of  habeas  corpus  shall  not  be 
suspended  unless,  when  in  cases  of  rebeMion  or  invasion,  the  public  safety 
may  require  it,"  does  not  purport  to  convey  power  or  jurisdiction  to  the 
judiciary.  It  is  in  restraint  of  executive  and  legislative  powers,  and  no 
further  affects  the  judiciary  than  to  impose  on  them  the  necessity,  if  the 
privilege  of  habeas  corpus  is  suspended  by  any  authority,  to  decide 
whether  the  exigency  demanded  by  the  constitution  exists  to  sanction 
the  act.  So,  although  the  second  section  of  the  third  article  gives  the 
United  States  judiciary  jurisdiction  over  all  cases  in  law  and  equity  be- 
tween our  own  citizens  and  the  citizens  or  subjects  of  foreign  states,  yet, 
as  already  shown,  the  circuit  court  cannot,  under  that  provision,  act  on 
one  of  the  subjects  without  an  express  authorization  by  statute.  McClung 
v.  SUliman,  6  Wheat.  598.  In  our  government  the  judiciary  power  acts 
only  to  give  effect  to  the  voice  of  the  legislature.  Osbom  v.  Bank,  9 
Wheat.  866.  The  material  question  in  the  case  must,  accordingly,  be, 
whether  congress  has  given  to  the  circuit  courts  the  special  jurisdiction 
appealed  to  by  the  petitioner. 

Judge  Story  holds  that  the  courts  of  the  United  States  are  vested  with 
full  authority  to  issue  the  great  writ  of  habeas  corpus  in  cases  properly 
within  the  jurisdiction  of  the  national  government.  2  Story,  Const.  § 
1341.  The  general  doctrine  the  commentator  is  discussing,  and  the  au- 
thorities supporting  it,  have  relation  to  the  law  as  it  exists  in  England 
and  in  the  respective  states  of  the  Union.  The  only  case  referred  to  as 
giving  application  of  the  general  doctrine  to  the  United  States  courts  is 
that  of  Ex  parte  Bolivian,  4  Cranch,  75.  That  was  a  case  of  imprison- 
ment on  a  criminal  charge,  under  and  by  color  of  the  authority  of  the 
United  States,  the  prisoners  having  been  committed  by  the  circuit  court 
of  the  District  of  Columbia  on  a  charge  of  treason  against  the  United 
States;  and  the  supreme  court  held  that,  though  it  could  not  take  cog- 
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nizance  of  the  matter  under  any  common-law  jurisdiction,  yet  the  act  of 
congress  of  September  24,  1789,  had  conferred  the  jurisdiction,  and 
they  proceeded,  by  virtue  of  the  statute,  to  exercise  it  in  the  case.  The 
court  nowhere  advert  to  an  implied  power  in  the  circuit  courts  broader 
than  that  vested  in  the  supreme  court,  which  would  empower  a  circuit 
court  to  grant  the  writ  upon  the  footing  of  a  general  jurisdiction  in  re- 
si)ect  to  the  parties  to  be  aflfected  by  it.  The  positions  adopted  as  the 
basis  of  the  decision  would  seem  to  look  to  an  entirely  opposite  conclu- 
sion. Chief  Justice  Marshall  says:  "Courts  which  originate  in  the 
common  law  possess  a  jurisdiction  which  must  be  regulated  by  the  com- 
mon law,  until  some  statute  shall  change  their  established  principles; 
but  courts  which  are  created  by  written  law,  and  whose  jurisdiction 
is  defined  by  written  law,  cannot  transcend  that  jurisdiction.  *  *  * 
It  extends,"  in  case  of  United  States  courts,  "only  to  the  power  of  taking 
cognizance  of  any  question  between  individuals,  or  between  the  gov- 
ernment and  individuals.  To  enable  the  court  to  decide  on  such 
question,  the  power  to  determine  it  must  be  given  by  written  law." 
This  language  of  the  chief  justice  is  explicit  against  the  theory  that 
the  United  States  courts  have  necessarily  cognizance  of  all  subjects  of 
litigation  arising  between  parties  over  whom  they  have  jurisdiction. 
So  in  respect  to  another  prerogative  writ,  that  of  mandamus,  the  su- 
preme court,  in  disavowing  in  itself  the  power  to  issue  it  in  the  com- 
mon-law sense,  holds,  in  terms  not  less  definite  and  decisive,  that  the 
circuit  courts  cannot  award  it  but  by  virtue  of  express  authority  from 
statute,  (^Kendall  v.  U,  S,,  12  Pet.  524;)  and  this  conclusion  has  no  ex- 
clusive connection  with  the  particular  writ  of  Tnandamus,  but  flows  from 
the  doctrine  definitely  announced  by  the  court,  that  the  United  States 
judiciary  has  no  authority  to  award  prerogative  writs  of  any  character  fur- 
ther than  the  power  is  specifically  given  by  statute. 

The  relator  refers  to  the  argument  of  counsel  in  the  case  of  Ex  parte 
BdXtman,  as  demonstrating  that  the  fourteenth  section  of  the  act  of  con- 
gress of  September  24, 1789,  imparts  to  the  United  States  courts  author- 
ity as  ample  as  exists  in  the  supreme  courts  of  judicature  at  common 
law  in  the  application  and  enforcement  of  the  writ  of  habeas  corpus.  No 
judicial  decision,  unless  it  be  that  of  (7.  S,  v.  Green,  3  Mason,  482,  is 
found  which  sanctions  that  exposition  of  the  statute;  and  it  accordingly 
becomes  necessary  to  examine  with  attention  the  foundation  of  the  con- 
struction contended  for.     The  terms  of  the  statute  are — 

"That  all  the  before-mentioned  courts  of  the  United  States  shall  have  power 
to  issue  writs  of  scire  facias,  habeas  corpus,  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeable  to  the  principles  and  usages  of  law,  and 
that  either  of  the  justices  of  the  supreme  court,  as  well  as  judges  of  the  dis- 
trict courts,  shfill  have  power  to  grant  writs  of  habeas  corpus  tor  the  purpose 
of  an  inquiry  into  the  cause  of  commitment:  provided,  tbat  writs  of  habeas 
corpus  shall  in  no  case  extend  to  prisoners  in  gaol,  unless  when  they  are  in 
custody  under  or  by  color  of  the  authority  of  the  United  States,  or  are  com- 
mitted for  trial  before  some  court  of  the  same,  or  are  necessary  to  be  brought 
into  court  to  testify." 


Digitized  by 


Google 


124  FEDERAL  REPOBTEB,  vol.  42. 

The  scope  and  purport  of  this  enactment  were  very  carefully  considered 
by  the  supreme  court.  Ex  paiie  BoUmcm,  4  Cranch,  76;  Ex  parte  WatkinSr 
3  Pet.  201.  The  courts  being  authorized  to  issue  the  writ  "for  the  pur- 
pose of  an  inquiry  into  the  cause  of  commitment,"  the  supreme  court  re« 
garded  the  provisions  of  the  act  as  incorporating  in  a  considerable  degree 
the  English  law  on  the  subject,  and  that  the  statute  of  31  Charles  II. 
had  defined  the  cases  in  England  in  which  relief  could  be  had  under  the 
writ  by  persons  detained  in  custody,  and  was  an  enforcement  of  the 
common  law  in  that  respect.  .  The  argument  of  the  court  tends  clearly 
to  the  conclusion  that  our  act  was  to  be  construed  as  applicable  to  the 
cases  embraced  within  the  English  kaheas  corpus  act,  and  as  framed  in 
reference  to  the  law  established  by  that  statute.  If  the  term  "commit- 
ment" in  our  act  is  used  in  its  common  acceptation,  it  would  have  ref- 
erence to  the  forcible  confinement  of  a  person  under  color  of  legal  pro- 
test or  authority.  In  its  common-law  sense,  it  imports  an  imprisonment 
under  a  warrant  or  order  on  a  criminal  charge,  and  no  other,  (4  Bl. 
Comm.  296;  2  Hawk.  P.  C.  c.  10,  §§  1-3,  13-15;)  and,  under  the  stat- 
ute, all  the  judges  of  England  decided  that  the  act  of  Charles  did  not 
extend  to  any  cases  of  imprisonment,  detainer,  or  restraint  whatsoever, 
except  cases  of  commitment  for  criminal,  or  supposed  criminal,  matters* 
3  Bac.  Abr.  438,  note.  As  our  statute  uses  the  term  "commitment,"  and 
drops  the  limitation  of  it  in  the  English  act,  "for  any  criminal  or  sup- 
posed criminal  matter,"  it  may  be  reasonable,  in  favor  of  liberty,  to  un- 
derstand it  in  its  broadest  signification.  A  court  of  deservedly  high 
character  decided  that  under  our  statute  a  writ  of  habeas  corpus  lies  to  in- 
quire into  the  cause  of  commitment,  though  made  on  civil  process.  Ec 
parte  Randolph^  2  Brock.  476.  See,  also,  Bank  v.  Jenkins,  18  Johns. 
309.  But  it  is  to  be  borne  in  mind  that  the  supreme  court  hesitated  as 
to  the  soundness  of  this  interpretation  of  the  statute,  for  in  Ex  parte  Wil- 
son.  Chief  Justice  Marshall,  after  consultation  with  the  judges,  on  a 
motion  for  a  hxibeas  corpus,  stated  that  the  court  was  not  satisfied  that  a 
habeas  corpus  is  the  proper  remedy  in  a  case  of  arrest  under  civil  process,. 
(6  Cranch,  52,)  and  the  writ  was  denied;  and  to  the  same  effect  was  the 
decision  of  the  supreme  court  of  New  York.  Cable  v.  Cooper,  15  Johns. 
152.  If  the  more  extended  interpretation  of  the  term  be  adopted,  and 
cases  of  commitment  for  civil  or  criminal  matters  may  be  brought  under 
review  by  habeas  corpus,  yet,  in  view  of  the  qualified  character  of  the  fed- 
eral government,  and  the  special  jurisdiction  of  its  judiciary,  the  more 
reasonable  inference  would  be  that  congress  intended  the  protection  of 
this  writ  should  be  interposed  by  its  courts  only  in  cases  of  imprison- 
ment under  color  or  claim  of  the  authority  of  the  United  States.  Rawle, 
an  ^eminent  commentator  on  the  constitution,  says  that  the  writ  of  habeas 
cmpus  is  restrained  to  imprisonments  under  the  authority  of  the  United . 
States.  Rawle,  Const.  115.  Every  adjudicated  case  in  the  United 
States  courts,  with  one  exception,  has  been  under  writs  sued  out  for  re- 
lief against  an  actual  arrest  of  a  party  vmder  process,  or  his  confinement 
by  claim  of  authority  of  the  United  States.  U.  S.  v.  HamUton,  3  Dall. 
17;  U.  S.  v.  Johns^  4  Dall.  412;  Ex  parte  Burford,  3  Cranch,  447;  Ex 
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parte  BoUman,  4  Cranch,  75;  Ex  parte  Kearney,  7  Wheat.  38;  Ex  parte 
Watkins,  3  Pet.  201;  Ex  parte  Milhum,  9  Pet.  704;  U.  S.  v.  BainbridgCy 
1  Mason,  71;  Ex  parte  Cabrera,  1  Wash.  C.  C,  232;  Ex  parte  Randolph,  2 
Brock.  447,  in  which  a  doubt  is  made  whether  the  writ  may  not  apply 
in  case  of  imprisonment  on  civil  process.  Judge  Washington,  on  habeas^ 
corpus,  adjudged  the  matter  not  within  the  cognizance  of  the  circuit  court 
because  the  prisoner  was  not  in  custody  by  authority  of  the  United 
States,  and  was  not  committed  for  trial  before  any  of  its  courts.  Ex 
parte  Cabrera,  1  Wash.  C.  C.  237.  The  proviso  to  the  fourteenth  section, 
above  recited,  looks  to  such  limitations  of  the  writ.  It  is  palpable  that 
congress  did  not  intend  that  an  inquiry  into  the  cause  of  commitment  of 
a  person  detained  should  authorize  the  United  States  courts  to  interfere 
with  his  custody  unless  the  subject-matter  upon  which  he  was  conBned 
was  to  be  acted  on  and  decided  by  the  United  States  tribunals.  This 
policy  of  the  statute  is  emphatically  indicated  by  the  act  of  March  2, 
1833,  c.  57,  §  7,  in  which  special  powers  are  conferred  on  the  United 
States  courts  to  liberate  by  habeas  corpus  even  persons  confined  under 
authority  of  state  law,  for  any  act  done,  or  omitted  to  be  done,  in  pur- 
suance of  a  law  of  the  United  States,  or  in  pursuance  of  any  order,  pro- 
cess, or  decree  of  any  judge  or  court  thereof.  Both  clauses  denote  that 
it  was  the  violation  of  a  law  of  the  United  States,  or  its  just  authority, 
in  the  imprisonment  of  the  citizen,  that  was  intended  by  congress  to  be 
inquired  into  and  remedied  by  habeas  corpus  before  the  courts  of  the 
United  States. 

My  opinion  upon  this  review  of  this  subject  is  that  there  is  no  founda- 
tion for  the  claim  that  there  is  vested  in  the  United  States  government 
a  common-law  prerogative,  or  that  the  circuit  court  can,  upon  the  foot- 
ing  of  common-law  prerogative,  by  writ  of  habeas  corpus,  assume  and  ex- 
ercise this  function  of  parens  patrise  in  relation  to  infant  children  held  in 
detention  by  private  individuals,  not  acting  under  color  of  authority 
from  the  laws  of  the  United  States.  And  it  also  seems  equally  clear  to 
i  me  that  the  authority  given  by  the  fourteenth  section  of  the  judiciary 

I  act  to  issue  writs  of  habeas  corpus  "for  the  purpose  of  an  inquiry  into  the 

cause  of  commitment"  necessarily  restricts  the  jurisdiction  of  the  courts 
I  to  commitments  under  process  or  authority  of  the  United  States.     I 

I  should,  upon  the  conclusions  against  the  competency  of  the  court  to  take 

I  cognizance  of  the  matter,  feel  constrained  to  deny  the  petition,  but  for 

I  the  decision  of  the  circuit  court  in  the  first  circuit,  in  an  analogous  case^ 

where  the  relief  now  prayed  for  was  granted.  U.  S.  v.  Oreen,  3  Mason, 
482.  The  jurisdiction  of  the  court  was  not  brought  in  question,  and 
was  undoubtedly  conceded  by  the  parties;  but  the  acquiescence  in  a  legal 
proposition  so  important  by  a  judge  of  the  exact  ana  varied  learning  of 
Judge  Story,  and  one  whose  judicial  habit  is  so  cautious  and  investigat- 
ing, is  an  imposing  authority  in  its  support.  A  citizen  of  New  York 
sued  out  a  habeas  corpus  against  a  citizen  of  Rhode  Island,  the  grandfa- 
ther of  his  infant  child,  to  recover  possession  of  the  child,  which  was  re- 
tained and  defended  against  the  demand  of  the  father.  The  court  took 
cognizance  of  the  subject-matter,  and  after  full  hearing  decided  the  ques- 
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tion  of  rightful  custody,  upon  its  merits,  in  favor  of  the  father.  It  is 
supposed  that  the  circuit  court  possessed  such  authority  under  the  pro- 
visions of  the  eleventh  and  fourteenth  sections  of  the  judiciary  act.  The 
eleventh  section  gives  circuit  courts  original  cognizance,  concurrent  with 
the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature,  at  common 
law  or  in  equity,  etc.,  when  one  party  is  a  citizen  of  the  state  where  the 
suit  is  brought,  and  the  other  an  alien,  etc.  1  St.  at  Large,  78.  It  is  well 
settled  that  congress  has  not  in  this  section  exhausted  the  powers  vested 
in  them  by  the  second  section  of  the  third  article  of  the  constitution, 
and  imparted  to  the  circuit  courts  cognizance  of  all  cases  at  common 
law  which  might  be  within  the  control  of  the  legislative  power.  Turner 
V.  Bank^  4  Dall.  11;  Bank  v.  Deveauz,  5  Cranch,  61.  The  supreme 
court  say  there  is,  manifestly,  some  limitation  to  the  authority  of  the 
circuit  courts  in  respect  to  the  cases  therein  brought  within  the  purview 
of  their  jurisdiction,  and  that  those  courts  have  not  jurisdiction,  under 
the  eleventh  section,  of  all  suits  or  cases  of  a  civil  nature  at  common 
law.  Kendcdl  v.  U.  5.,  12  Pet.  616.  Two  particulars  must  concur  as 
the  foundation  of  a  suit  in  a  circuit  court, — that  the  litigant  parties  be 
competent  to  sue  and  be  sued,  and  that  the  subject-matter  be  one  over 
which  the  court  has  cognizance.  Voorhees  v.  Bank,  10  Pet.  474.  A 
procedure  by  habeas  carpus  can  in  no  legal  sense  be  regarded  as  a  suit  or 
controversy  between  private  parties.  It  is  an  inquisition  by  the  govern- 
ment— at  the  suggestion  and  instance  of  an  individual,  most  probably, 
but  still  in  the  name  and  capacity  of  the  sovereign — to  ascertain  wheth- 
er the  infant  in  this  case  is  wrongfully  detained,  and  in  a  way  conducive 
to  its  prejudice.  Neither  in  England  or  the  states  in  this  country  does 
the  court  regard  this  as  a  suit  in  which  the  right  of  guardianship  is  to 
be  discussed  or  decided.  Rex  v.  Smithy  2  Strange,  982;  People  v.  Mercein^ 
8  Paige,  48;  In  re  WoMonecrafi,  4  Johns.  Ch.  80;  Inre  McDowle,  8  Johns. 
253.  Judge  Story,  in  the  case  cited,  manifestly  took  the  same  view  of 
the  subject.      U,  S.  v.  Green,  3  Mason,  482. 

There  would,  moreover,  be  a  technical  objection  to  this  proceeding, 
if  a  suit,  which  the  court  might  not  be  permitted  to  overlook.  Neither 
in  this  country  nor  in  England  can  an  action  be  prosecuted  by  an  indi- 
vidual in  the  name  of  the  government  without  express  authority  of  the 
court,  or  the  officer  appointed  by  law  to  represent  the  public.  And  no 
distinction  is  made  between  actions  popular  in  their  nature,  and  those 
in  which  the  private  suitor  is  solely  the  party  in  interest.  The  author- 
ity of  the  circuit  court  to  take  cognizance  of  the  case  must,  probably, 
then,  be  deduced  from  the  provisions  of  the  fourteenth  section,  in  con- 
junction with  those  of  the  eleventh;  and  the  first  clause  or  branch  of 
the  fourteenth  section  must  be  accepted  as  giving  the  courts  of  the  United 
States  power  to  issue  the  writ  of  habeas  corpus,  without  the  restriction  of 
the  subsequent  clause,  to  "the  purpose  of  an  inquiry  into  the  cause  of 
commitment."  And  the  eleventh  section  must  be  regarded  as  supplying 
the  parties  in  whose  behalf  such  general  power  may  be  exercised.  The 
argument  was  pressed  with  great  earnestness  before  the  supreme  court, 
in  BoUman  and  Svoartwotu's  Case,  that  the  first  clause  of  this  section  was  to 
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be  interpreted  as  a  positive  and  absolute  grant  of  power,  (4  Cranch,  82;) 
but  the  court  does  not  seem  to  have  yielded  to  that  construction,  for 
in  reference  to  that  point  they  say  that  "the  true  sense  of  the  words  is  to 
be  determined  by  the  nature  of  the  provision  and  by  the  context. "  Ex  parte 
BoLimanj  4  Cranch,  94.  And  they  evidently  regard  the  whole  section  as 
having  relation  to  one  and  the  same  matter.  The  principles  established 
by  thesupreme  court,  and  brought  in  review  in  that  case,  would  seem  to 
militate  so  strongly  against  the  doctrine  involved  in  the  case  of  U*  S*  v. 
Green  as  to  prevent  this  court  adopting  the  latter  as  its  guide  in  deter- 
mining this  point;  but,  without  asserting  that  such  diversity  exists  in 
the  judgments  of  the  supreme  and  circuit  courts,  and  admitting  that 
tlie  decision  in  3  Mason  stands  unimpaired  as  an  authority,  I  proceed  to 
consider  the  remaining  ge*neral  inquiry, — whether,  by  the  law  of  the 
land,  the  petitioner  is  entitled  to  the  relief  asked  for. 

What,  then,  is  the  law  which  this  court  administers?  For  that  will  be 
the  law  of  the  land  in  respect  to  these  parties  and  the  subject-matter  of 
this  petition.  The  argument  assumes  it  to  be  the  common  law  of  Eng- 
land, as  declared  and  enforced  by  her  courts,  and  that  the  most  recent  ad- 
judications in  those  tribunals  are  the  highest  and  most  important  evidence 
of  what  the  law  is,  and  must  supply  the  rule  of  decision  to  the  United  States 
courts.  This  view  of  the  subject  disregards  the  special  organization  of 
the  Unit^  States  circuit  courts,  and  the  limited  purposes  they  were  de- 
signed to  subserve.  They  are  distributed  among  the  states,  to  exer- 
cise that  special  jurisdiction  bestowed  upon  the  federal  government,  or 
shared  with  it  by  the  state  sovereignties,  and  not  to  carry  with  them  an 
inherent  power  to  resort  to  or  employ  any  other  law  than  that  given  them 
by  express  and  written  grant.  Chisholm  v.  Georgia,  2  Dall.  432-435; 
Ec parte  Barry,  2  How.  65.  Although  the  people  brought  with  them, 
on  their  emigration  to  this  country,  the  essential  principles  of  the  com- 
mon law,  and  embodied  tliem  in  their  institutions,  yet  this  was  not  done 
by  them  in  a  national  capacity,  (at  the  time  no  such  character  or  capac- 
ity was  contemplated,)  but  as  distinct  communities  independent  of  each 
other.  Chisholm  v.  Georgia,  2  Dall.  435;  Bains  v.  The  James  and  Cath- 
erine,  1  Baldw.  557.  Nor  has  the  common  law  been  adopted  by  the 
United  States  as  a  system  applicable  to  the  states  generally,  and  to  be 
administered  as  such  in  the  national  courts.  Kendall  v.  U.  S.,  12  Pet. 
621.  This  has  been  done  specifically  by  act  of  congress  in  relation  to 
the  District  of  Columbia,  (Id.;)  but  in  respect  to  the  states  the  common 
law  is  r^arded  in  force  only  as  adopted  or  modified  by  the  constitution, 
statutes,  or  usages  of  the  states,  respectively.  It  came  to  them,  and 
was  appropriated  by  them,  and  bectoie  an  integral  portion  of  the  laws  of . 
the  particular  states,  before  the  United  States  government  had  existence. 
1  Story,  Comm.  cc.  16,  17;  1  Kent,  Comm.  471,  and  notes;  Town  of 
Pawlet  V.  Clark,  9  Cranch,  333;  Soutiimch  v.  Postmaster  General,  2  Pet,  446. 
In  bringing  this  new  government  into  action  amid  sovereignties  already 
organized  and  established,  it  would  be  a  cardinal  object  to  have  the  lim- 
ited share  of  judicial  authority  possessed  by  the  natiomd  judiciary  ad- 
ministered, as  far  as  practicable,  in  consonance  with  the  laws  and  usages 
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of  the  state  where  the  court  was  placed.  Political  considerations  of  the 
highest  moment  would  exact  this.  The  disquietude  and  jealousy  in  re- 
lation to  this  new  power  would  be  aggravated  tenfold,  if,  in  addition  to  its 
authority  under  appointment  of  positive  law,  it  could  by  its  inherent 
jurisdiction  supplant  local  customs  and  usages,  and  substitute  in  their 
place  the  common  law  of  England  in  its  primitive  plenitude  and  vigor. 
There  was  a  deep-rooted  attachment  in  the  states  to  their  own  laws  and 
customs,  while  every  influence  acting  on  the  public  mind  at  that  day 
would  tend  to  induce  alarm  and  distrust  of  English  law,  except  only  in 
fio  far  as.  it  had  already  been  modified  and  adopted  by  express  authority 
of  the  states.  All  the  early  legislation  of  congress  manifests  the  pur- 
pose to  affiliate  the  new  system  with  that  of  the  state,  and,  especially 
in  the  jurisprudence  as  between  individuals,  to  have  the  writs  of  the 
one  government  or  the  other  organs  of  the  same  law,  and  controlled  by 
a  common  rule  of  decision.  This  principle  was  varied  only  when  the 
constitution  of  the  United  States,  treaties,  or  acts  of  congress  pro\dded  a 
specific  law  for  the  case.  Acccordingly,  when  congress  assigned  to  the 
circuit  courts  sitting  within  the  states  "original  cognizance,  concurrent 
with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature  at 
common  law,"  it  was  careful  to  direct  "that  the  laws  of  the  several  states, 
except  where  the  constitution,  treaties,  or  statutes  of  the  United  States 
shall  otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law  in  the  courts  of  the  United  States,  in  cases  where  they 
apply."  Act  Sept.  24,  1789,  §§  11,  34.  The  supreme  court  has  re- 
cently decided  that  the  decisions  of  the  state  courts  are  not  laws  of 
the  state,  within  the  purview  of  this  section  of  the  act  of  congress,  in 
questions  of  a  commercial  character,  and  that  such  questions  are  to  bo 
determined  according  to  general  principles  of  mercantile  law  recognized 
by  American  and  English  authorities.  Smft  v.  Tysouj  16  Pet.  1.  The 
argument  upon  which  the  decision  is  founded  insists  that  only  the  stat- 
utes of  the  state,  or  long-established  local  customs  ha\ing  the  force  of 
laws,  are  embraced  within  the  language  of  the  clause,  and  that  the  court 
has  always  understood  the  section  to  apply  solely  to  state  laws,  strictly 
local, — ix)sitive  statutes, — and  their  construction  by  the  state  tribunals, 
and  to  rights  and  titles  to  things  having  a  permanent  locality,  immov- 
able, and  intraterritorial  in  their  nature  or  character.  This  exposition 
by  the  supreme  court,  so  far  as  it  covers  this  question,  is  the  law  of  the 
land,  to  the  same  extent  and  with  equal  force  with  the  statute  itself; 
and,  although  a  state  statute  which  should  declare  the  laws  of  the  United 
States  a  rule  of  decision  in  commercial  questions  would  scarcely  be 
understood  to  exclude  this  decision  as  appertaining  to  that  character, 
yet  under  the  authority  of  that  adjudication,  this  court  is  bound  to  re- 
gard only  certain  classes  of  decisions  made  by  the  state  tribunals  as 
laws  of  the  state,  within  contemplation  of  the  judiciary  act,  whatever 
may  be  their  authority  within  the  state  itself.  But  it  would  seem,  from 
the  opinion  of  the  supreme  court,  that  long-established  local  customs, 
having  the  form  of  laws,  come  within  the  terms  of  the  section,  and 
must  be  followed  by  the  United  States  courts  as  rules  of  decision,  and 
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that  the  decisions  of  the  state  courts  are  evidence  of  what  the  laws  of 
the  state  are.  The  court  in  the  same  opinion  declare  that  the  decis- 
ions of  the  state  courts  upon  even  commercial  questions  are  entitled  to, 
and  will  receive,  the  most  deliberate  attention  and  respect  of  the  supreme 
court,  though  they  do  not  supply  positive  rules  or  conclusive  authority. 
Su^  V.  Tyson^  16  Pet.  19.  This  decision  confirms  the  general  doctrine, 
before  stated,  that  the  circuit  court  is  bound  to  administer  the  laws  of 
the  state.  It  perhaps  renders  indefinite  and  ambiguous,  to  some  degree, 
the  methods  by  which  the  United  States  court  is  to  ascertain  and  deter- 
mine what  that  law  is, — whether,  if  it  is  not  found  on  the  statute-book, 
it  is  to  be  authenticated  by  the  dicta  and  decisions  of  English  jurists,  or 
by  the  adjudications  of  the  local  judicatories. 

The  proposition  on  which  the  petition  rests  is  that  a  subject  of  the 
queen  of  Great  Britain,  resident  in  Nova  Scotia,  is  entitled,  as  father  of 
a  female  child  under  the  age  of  seven  years,  born  within  this  state,  tc 
have  that  child  taken  by  writ  of  habeas  corpus  from  the  keeping  of  its 
mother,  and  transferred  by  the  judgment  of  this  court  to  his  custody; 
the  mother  being  a  native  and  resident  of  this  state,  but  residing  in  th^ 
&miiy  of  her  parents,  separate  from  her  husband,  and  without  his  con- 
sent, and  refusing  to  cohabit  with  him.  Do  the  laws  of  the  state  of 
New  York  give  him  that  right;  and,  if  they  do,  can  they  be  enforced  ni 
this  court?  The  United  States  courts  cannot  take  cognizance  of  matters 
of  right  created  or  conferred  by  local  statutes.  It  is  to  be  presupposed 
that  a  case  at  common  law  exists,  of  which  the  United  States  court  ac- 
quires jurisdiction  under  an  act  of  congress;  and  the  determination  of 
that  ri^ht  is  then  to  be  made  in  conformity  with  the  state  law.  It  is  ac- 
cordingly unnecessary  to  consider  the  question  which  has  been  raised  in 
the  state  courts,  whether,  under  the  Revised  Statutes,  (2  Rev.  St.  p.  477, 
§  88,)  there  exists  in  this  state  any  common-law  right  or  remedy  by 
habeas  corpus^  because,  if  the  eleventh  and  fourteenth  sections  of  the  ju- 
diciary act  bring  the  case  within  the  jurisdiction  of  this  court,  it  must 
proceed  to  adjudicate  on  it  conformably  to  the  general  principles  of  the 
common  law  of  England,  (Ex  parte  WatkinSj  3  Pet.  201,)  unless  that  rule 
is  varied  by  the  local  laws.  Nor  need  the  point  be  discussed,  whether, 
if  an  infant  is  brought  before  this  court  on  habeas  corpus,  on  the  applica- 
tion of  its  father  or  guardian,  the  court  can  act  on  the  matter  as  if  the 
writ  were  presented  at  the  instance  of  the  mother,  and  accordingly  re- 
gard the  provisions  in  the  Revised  Statutes  as  the  rule  of  decision  for 
governing  the  case.     2  Rev.  St.  p.  82,  §§1,2. 

The  question  now  is  whether  the  petitioner  can  demand  as  his  legal 
right  the  writ  prayed  for,  on  the  facts  stated  in  his  petition.  The  pres- 
ent posture  of  the  case  does  not  raise  the  point  whether  the  individual 
cause  of  action  has  been  adjudicated  and  settled  by  the  state  courts,  so 
as  to  bar  the  party  from  again  prosecuting  it;  but  the  proposition  to  be 
determined  is  one  general  in  its  nature, — whether  the  facts  stated  in  this 
petition  entitle  any  party,  as  matter  of  right,  to  relief  by  a  habeas  corpus. 
This  subject  has  undergone  a  most  searching  discussion  before  various 
tribunals  of  the  state.  Two  of  the  local  judges  and  the  chancellor,  on 
v.42F.no.2— 9 
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these  facts,  allowed  a  writ,  but  refused  to  award  the  custody  of  the  child 
to  the  father.  People  v.  Mercein,  8  Paige,  47.  The  supreme  court,  on 
full  discussion,  adopted  a  different  conclusion,  and  by  two  solemn  de- 
cisions adjudged  that  the  father,  under  such  a  state  of  facts,  was  by  law 
entitled  to  the  custody  of  the  infant  child.  Mercein  v.  People^  25  Wend. 
82;  People  v.  Mercein,  8  Hill,  405.  These  judgments  of  the  supreme 
court  were  reviewed  on  error  in  the  court  of  errors,  and  both  reversed  by 
that  tribunal.  Mercein  v.  People,  25  Wend.  106;  MSS.  Ops.  Sess.  1844. 
The  supreme  court  based  their  decisions  upon  the  doctrines  of  the  com- 
mon law,  and  not  upon  the  terms  of  the  Revised  Statutes,  (2  Rev.  St.  p. 
466,  §  23,)  the  language  of  which  certainly  comprehends  the  broadest 
range  ever  given  the  writ  by  the  English  courts,  and  might  very  plausi- 
bly be  urged  as  extending  it  to  matters  not  before  embraced  within  that 
remedy.  Revisers'  notes,  3  Rev.  St.  784.  The  substance  of  the  enact- 
ment is  that  a  habeas  corpus  shall  issue  on  the  application  of  any  person 
(by  petitions  signed  by  himself,  or  another  in  his  behalf)  "committed, 
detained,  confined,  or  restrained  of  his  liberty,  for  any  criminal  or  sup- 
posed criminal  matter,  or  under  any  pretense  whatsoever,"  (2  Rev.  St. 
p.  466,  §§  23,  25,)  with  some  exceptions  that  need  not  now  be  noticed. 
It  must,  therefore,  be  regarded  as  the  settled  law  of  this  state,  so  far 
forth  as  the  decision  of  the  court  of  errors,  twice  rendered  on  this  point, 
can  furnish  the  law,  that  the  keeping  of  an  infant  female  child  under 
seven  years  of  age,  from  its  father,  by  the  mother,  living  separate  from 
^im,  and  who  has  it  in  her  nurture,  is  not,  in  judgment  of  law,  a  deten- 
tion or  restraint  of  the  liberty  of  the  child,  and  that  the  father  is  not  en- 
titled by  writ  of  habeas  corpus  to  have  such  possession  of  the  mother  ad- 
judged illegal,  nor  to  have  the  custody  of  the  child  awarded  him. 

These  decisions  have  been  stigmatized  on  the  argument  as  outrages 
upon  the  common-law  doctrine  on  this  subject,  and  as  devoid  of  all 
claims  to  professional  consideration  and  respect.  Most  earnest  efforts 
were  made  to  place  them  in  disparaging  contrast  with  the  opinions  of 
the  individual  judges  of  the  supreme  court,  whose  judgments  upon  the 
point  are  overruled  by  the  court  of  errors;  and  this,  not  by  weighing  the 
arguments  of  one  tribunal  against  those  of  the  other  on  the  subject,  but 
by  sharp  invectives  against  the  constitution  of  that  high  court,  and  the 
competency  of  its  individual  members.  This  court  was  solicitous  to  al- 
low the  petitioner  the  opportunity  to  discuss  his  case  in  all  its  bearings, 
and,  as  his  language  was  decorous  in  terms,  did  not  feel  called  upon  to 
check  the  course  of  remarks  conducing,  and  palpably  intended,  to  im- 
pute ignorance  or  disregard  of  the  law,  in  this  respect,  to  that  high  tri- 
bunal; but  I  should  do  injustice  to  my  own  convictions  if  I  omitted  to 
observe  that,  on  a  careful  perusal  of  the  opinions  leading  to  the  decisions 
of  the  respective  courts  on  this  subject,  I  discover  nothing  in  the  ulti- 
mate judgments  of  the  court  of  errors  which  places  that  judicatory  in  dis- 
advantageous contrast  with  the  one  whose  opinion  it  reviews  and  re- 
verses. Every  lawyer,  however,  is  well  aware  that  a  decision  is  not  to 
be  estimated  merely  by  the  ability  or  learning  displayed  in  its  composi- 
tion, but,  essentially,  by  the  sanction  it  obtains.     Of  what  value  towards 
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establishing  a  principle,  or  fixing  a  rule  of  lawj  is  the  most  erudite  opin- 
ion of  a  high  judge,  when  the  full  bench  to  whom  it  is  submitted  adopts 
a  different  conclusion,  although  sub  sUentiof  What  court  or  lawyer,  in 
searching  for  and  applying  a  rule  of  law,  rests  upon  the  dissenting  argu- 
ments of  judges  in  the  courts  of  this  country  or  England,  whatever  be 
their  grade  or  reputation?  The  judgment  sanctioned  by  the  court  can 
alone  answer  the  exigencies,  and  meet  the  inquiry.  The  more  elevated 
the  rank  of  the  court  may  be,  the  higher  becomes  the  sanction  of  its 
judgments.  Every  system  of  jurisprudence  imports  in  its  organization 
that,  upon  questions  mooted  from  tribunal  to  tribunal,  the  judgment  of 
the  one  of  last  resort  is  conclusive  proof  of  what  the  law  is  upon  the 
points  in  dispute;  and  this  entirely  irrespective  of  the  qualifications  of 
the  members  of  such  dernier  court.  A  barrister  would  not  be  permitted 
to  argue  in  Westminster  Hall  that  a  decision  of  the  house  of  lords  on  a 
writ  of  error  weighed  nothing,  in  settling  the  law  of  the  case,  in  com- 
parison with  the  reasonings  of  the  individual  judges  on  the  case  in  the 
courts  below.  A  decision  by  the  house  of  lords  ends  all  question  before 
every  tribunal  of  the  kingdom  as  to  the  point  adjudicated,  and  this  is 
certainly  not  founded  upon  the  fact  that  any  extraordinary  judicial  learn- 
ing or  experience  exists  in  that  body,  or  is  brought  to  act  on  the  subject- 
matter.  That  court  is  lauded  by  Sir  William  Blackstone,  and  English 
writers  generally,  as  one  of  the  eminently  excellent  features  of  the  British 
constitution,  and  as  the  most  august  tribunal  in  the  world.  Its  judgments 
of  reversal  annihilate  the  decisions  of  the  courts  of  Ireland  and  Scotland, 
rendered  unanimously  by  all  the  judges,  and  also  of  the  lord  chancellor, 
and  all  the  judges,  barons,  and  lords  of  English  courts  of  law  and  eq- 
uity; and  no  party,  subject  or  foreigner,  can  be  permitted  to  gainsay  the 
efficiency  and  wisdom  of  such  final  determination.  And  yet,  in  that 
court,  on  the  decision  of  appeals  from  Ireland  and  Scotland,  in  admi- 
ralty and  in  equity,  the  lord  chancellor  al^^ost  invariably  sits  and  acts 
as  sole  judge.  Lord  Brougham  asserts  that  he  rarely  or  ever,  when  lord 
chancellor,  could  obtain  the  assistance  of  any  other  member  of  the  court 
to  sit  with  him  on  review  of  his  own  decisions,  and  that  he,  solely,  had 
to  decide  questions  brought  from  the  Irish  and  Scotch  courts,  where  all 
the  members  of  those  tribunals  had  concurred  in  judgment  upon  points 
resting  on  local  and  peculiar  laws.  When  the  house  of  lords  sits  on 
writs  of  error,  only  three  lords  need  be  in  attendance.  No  more,  in  fact, 
do  attend;  and  these  three  may  change  daily.  And  it  results,  in  prac- 
tice, that  the  three  noble  lords  who  ultimately  decide  that  the  12  judge? 
of  England  have  erred  in  their  opinion  of  the  law  were  neither  of  them 
present  at  the  argument  on  the  writ  of  error.  These  facts  are  asserted 
by  Lord  Brougham,  in  the  face  of  the  house  of  lords,  and  stand  uncon- 
tradicted. 2  Chit.  Pr.  p;  587,  note  h.  Whatever  obloquy  may  be  aimec/ 
at  the  construction  of  the  court  of  errors  in  this  state,  there  are  features 
in  its  constitution  which  elevate  it  most  honorably,  in  comparison  with 
that  ot  the  house  of  lords.  At  least  21  members  must  be  present  at  the 
hearing  and  decision  of  every  case  in  the  court  of  errors,  and  those  mem- 
bers alone  who  hear  the  argument  take  part  in  the  decision;  and  it  is 
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doubted  whether  any  period  can  be  referred  to  in  the  history  of  these 
two  exalted  tribunals,  since  they  have  had  co-existence,  in  which  the 
professional  learning  and  experience  in  the  New  York  court  of  errors  was 
not  at  least  equal  in  amount  to  that  contained  in  the  English  house  -of 
lords.  The  decisions  of  the  court  of  errors  are,  within  the  state  of  New 
York,  obligatory  to  the  same  extent  as  enactments  by  positive  law.  It 
no  more  diminishes  their  efficiency  that  the  judgment  of  one  court  may 
be  modified  or  varied  by  that  of  its  successor,  than  the  vitality  of  a  stat- 
ute is  impaired  because  it  is  liable  to  repeal  at  the  will  of  the  legislature. 
Such  judgments  are  absolute  rules  of  decision  in  all  cases  to  which  they 
apply  in  the  state  tribunals,  (^Hanford  v.  Aricker^  4  Hill,  271;  Buder  v. 
Van  Wyck^  1  Hill,  438;)  and  although,  within  the  doctrines  declared  by 
the  supreme  court  in  Swift  v.  Tyson^  16  Pet.  19,  they  are  not  laws,  in 
a  technical  sense,  and  as  such  obligatory  upon  this  court,  still,  on  the 
inquiry  as  to  what  the  law  of  the  state  is,  such  decisions  must  supply 
evidence  of  great  weight  and  cogency.  Indeed,  what  particulars  can  be 
regarded  as  in  principle  more  local  or  intraterritorial  than  those  which 
pertain  to  the  domestic  institutions  of  a  state, — the  social  and  domestic 
relations  of  its  citizens, — or  what  could  probably  be  less  within  the 
meaning  of  congress,  than  that,  in  regard  to  these  interesting  matters, 
the  courts  of  the  United  States  should  be  empowered  to  introduce  rules 
and  principles,  because  found  in  the  ancient  common  law,  which  should 
extinguish  or  supersede  the  policy  and  cherished  usages  of  a  state,  au- 
thenticated and  sanctified  as  part  of  her  laws  by  the  judgments  of  her 
highest  tribunals? 

In  my  opinion,  the  rule  indicated  by  the  supreme  court  in  Smft  v. 
Tyson,  if  not  limited  strictly  to  questions  of  commerical  law,  does  not 
embrace  the  present  case,  and  that  the  adjudications  of  the  court  of  errors, 
prescribing  the  laws  of  its  citizens  in  respect  to  the  custody  of  infant 
children,  resident  in  the  state,  and  the  relative  rights  of  parents  in  respect 
to  such  children,  are  rules  of  decision  in  this  court  in  all  common-law 
cases  touching  these  questions.  But,  if  not  so,  and  the  United  States 
court  is  to  act  independently  of  all  control  by  the  decisions  of  the  local 
courts,  and  is  to  determine  for  itself  what  the  common-law  rule  is  in  re- 
lation to  such  matters,  the  judgment  of  the  local  tribunal  cannot  but  be 
of  most  imposing  weight  and  significancy  as  a  matter  of  evidence.  I  do 
not  discover  that  that  judgment  stands  opposed  to  any  authentic  evidence 
of  the  common-law  rule  as  it  existed  in  England  anterior  to  our  Revolu- 
tion, or  which  has  ever  existed  in  this  state;  and,  if  even  a  doubt  might 
be  raised  on  that  point,  the  inclination  of  this  court,  most  assuredly, 
must  be  to  yield  to  the  domestic,  and  not  to  the  foreign,  interpretation 
of  the  rule.  If  it  be  conceded  that  the  more  recent  decisions  in  England 
establish  the  law  of  that  country  now  to  be  as  claimed  by  the  petitioner, 
they  supply  no  authority  here,  further  than  they  correspond  with  the 
law  as  clearly  existing  antecedent  to  1775.  I  am  not  aware  the  doctrine 
has  ever  been  countenanced  in  the  supreme  court  of  the  United  States 
that  modern  decisions  in  the  English  courts,  unsanctioned  by  ancient 
tradition,  are  entitled  to  outweigh  those  of  state  courts  in  fixing  the  final 
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laws  of  the  state.  The  value  of  the  latest  decision,  the  most  relied  on, 
that  of  King  v.  Oreenhill^  4  Adol.  &  B.  624,  when  brought  in  competition 
with  those  of  the  American  courts,  upon  an  inquiry  into  the  reason  of 
the  law,  is  essentially  impaired  by  the  declaration  of  Lord  Denman  in 
the  house  of  lords,  (the  judge  who  pronounced  the  decision  below,)  that 
he  was  ashamed  of  the  necessity  which  exacted  a  decision  of  that  jchar- 
acter  from  a  British  court,  and  of  a  late  lord  chancellor,  on  the  same  oc- 
casion, that  the  rule  of  law  announced  by  that  decision  was  a  disgrace  to 
the  English  character.  But  I  do  not  feel  that  it  is  imposed  on  this 
court  to  revise  the  subject  at  large,  and  determine  what  is  the  true  rule 
of  the  common  law  in  this  respect.  The  United  States  court  in  no  way 
acts  in  supervision  of  the  state  courts.  The  decisions  of  these  tribunals 
are  independent  of  the  United  States  judiciary,  and  absolute  in  them- 
selves, in  all  cases  not  subject  to  review  in  the  method  pointed  out  by 
the  judiciary  acts.  Ez  parte  BoUman,  4  Cranch,  96,  97.  This  case  is 
not  in  that  predicament.  The  extent  of  the  authority  of  this  court,  on 
the  principle  of  its  organization,  is  no  more  than  to  act  concurrently  with 
the  state  court  upon  the  subject-matter  of  this  petition.  If  that  concur- 
rence does  not  import  and  exact  an  entire  coincidence;  if  each  tribunal 
acting  within  its  sphere  may  examine  and  declare  for  itself,  independent- 
ly of  the  other,  what  rule  of  law  shall  govern  the  decisions, — ^that  comity 
at  least  due  between  co-ordinate  courts,  if  not  that  intimate  and  special 
relation  of  both  to  a  common  source  and  standard  of  law,  would  demand 
that  neither  should  rigprously  insist  upon  a  principle  which  would  bring 
it  in  collision  with  the  other;  the  more  especially  that  the  United  States 
courts  should  avoid,  upon  a  balanced  question,  adopting  conclusions 
which,  carried  into  execution,  must  violate  the  domestic  policy  of  the 
state,  settled  by  the  most  solemn  adjudications  of  its  own  judiciary.  The 
alienage  of  the  petitioner  would  not  vary  this  principle,  even  if  it  be  con- 
ceded that,  by  the  laws  of  his  domicile,  he  is  entitled  as  absolutely  to 
the  custody  of  his  infant  children  as  to  that  of  his  estate.  No  interest, 
not  even  one  resting  in  contract,  is  enforced  by  a  court  when  it  is  repug- 
nant to  the  laws  or  policy  of  the  place  where  the  action  is  prosecuted, 
Pearmll  v.  Dwighty  2  Mass.  89;  Bank  v.  Porter,  5  Day,  320;  Bank  v. 
Earky  13  Pet.  589.  It  by  no  means  is  an  indisputable  doctrine  of  pub- 
lic law,  or  of  the  law  of  this  country,  that  the  father  of  this  infant  can 
have  here  the  same  legal  rights  and  dominion  over  it  as  if  born  within 
the  country  of  his  allegiance;  for,  if  so,  it  might  impart  to  him  a  power 
abhorrent  to  the  civilization  and  Christianity  of  our  age,  giving  him  a 
dominion  no  less  absolute  than  one  over  his  chattels,  animate  or  inani- 
mate. I  do  not,  however,  go  into  this  topic,  nor  regard  it  as  having  any 
important  bearing  upon  the  decision  now  made.  I  apprehend  it  has 
been  sufficiently  shown  that  neither  in  England,  before  our  Revolution, 
nor  in  this  state  since,  has  judgment  been  rendered  under  a  habeas  corpus 
in  regard  to  infants,  on  the  acceptation  that  the  right  of  the  father  to 
their  custody  was  anything  in  the  nature  of  property,  or  so  fixed  in 
law  as  to  afford  a  controlling  rule  of  decision  to  the  court.  In  the  use 
of  the  remedy  afforded  by  means  of  this  writ  the  courts  have  regarded 
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the  father  as  that  guardian  first  to  be  looked  to,  m  ease  a  change  of 
custody  should  be  deemed  proper,  and  the  infant  was  not  of  competent 
age  to  make  its  own  choice  of  guardian;  but  it  has  been  purely  in  the 
application  of  the  remedy,  and  for  the  protection  and  interest  of  the 
infant,  and  not  in  subordination  to  the  legal  right  of  the  father,  that 
such  award  is  ever  made.  Nothing  is  clearer  in  international  law  than 
that  a  party  prosecuting  upon  the  clearest  right,  under  the  laws  of  his 
country,  must  still  take  his  remedy  in  accordance  with  the  law  of  the 
court  he  invokes,  without  regard  to  the  law  of  his  allegiance,  and  that 
his  demand  of  this  particular  relief  is  no  way  aided  by  the  consideration 
that  it  would  be  awarded  him  in  England  or  Nova  Scotia. 

I  close  this  protracted  discussion  by  saying  that  I  deny  the  writ  of 
habeas  corpus  prayed  for  because  (1)  if  granted,  and  a  return  was  made 
admitting  -the  facts  stated  in  the  petition,  I  should  discharge  the  infant 
on  the  ground  that  this  court  cannot  exercise  the  common-law  function 
of  parens  patrias,  and  has  no  common- law  jurisdiction  over  the  matter;  (2) 
because  the  court  has  not  judicial  cognizance  of  the  matter  by  virtue  of 
any  statute  of  the  United  States;  or  (3)  if  such  jurisdiction  is  to  be  im- 
plied, that  then  the  decisions  of  the  court  of  errors  of  New  York  supplies 
the  rule  of  law,  or  furnishes  the  highest  evidence  of  the  common-law 
rule,  which  is  to  be  the  rule  of  decision  in  the  case;  and  (4)  because  by 
that  rule  the  father  is  not  entitled,  on  the  case  made  by  this  petitioner, 
to  take  this  child  out  of  the  custody  of  its  mother.     Petition  denied. 


United  States  v.  Ried. 

(District  Coxirt,  W,  P.  MicMgaii,  5.  D,    April  5, 1890.) 

Fobt-Opficb— UsB  OF  Mail8  to  Defraud— SpiRiTtTALisM—EviDENCK. 

Defendant  was  Indicted  for  using  the  mails  in  furtherance  of  a  scheme  to  defraud, 
by  soliciting  money  upon  the  representation  that  by  an  unknown  power  he  was  able 
to  answer  sealed  letters  addressed  to  spirit  friends.  The  government,  to  show  the 
fraudulent  character  of  the  defendant's  business,  introduced  admissions  of  defendant 
that  the  business  was  fraudulent.  Held,,  not  competent  for  defendant  to  show  by  the 
testimony  of  persons  sending  him  such  letters  that  in  particular  instances  he  had  an- 
swered them  satisfactorily,  and  that  the  questions  were  of  such  a  character  that  he 
could  not  have  answered  them  except  by  supernatural  power. 
Samb— Demonstrations  op  Occult  Power. 

In  such  a  case  the  defendant  wiU  not  be  permitted  to  give  a  test  or  exhibition  of 
his  unknown  power  in  open  court. 
Same— Fraudulent  Intent— Evidence— Beliefs. 

The  belief  of  the  defendant  as  to  his  capacity  or  power  to  g^t  answers  to  ques- 
tions contained  in  sealed  letters  from  the  spirits  of  the  departed  is  one  of  the  quea- 
tions  of  fact  bearing  upon  intent. 
Same— Con  duct— Effect. 

A  man  may  believe  what  he  will,  and  the  right  of  association  for  the  promulga- 
tion of  his  belief  is  complete;  but  he  will  not  be  allowed  to  carry  his  belief  into  con- 
duct which  is  injurious  to  the  public,  and  contrary  to  law.    This  is  the  difTerenco 
between  belief  and  action,  of  opinion  and  conduct,  in  practical  matters. 
Same- Fraudulent  Intent. 

Upon  the  question  whether  there  is  an  intent  to  devise  a  scheme  to  defraud,  the 
rule  is  this:    If  the  scheme  be  adapted  in  its  plan  to  work  a  fraud  upon  others,  and 
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the  del endnnt  knew  that  a  material  representation  therein  contained,  and  oalnlated 
to  deoelve,  was  not  trae,  or  if  be  did  not  believe  that  it  was  true,  then  the  intent  is 
made  out. 

6.  Sake— Pbovingb  of  Huhan  Undebstandino. 

No  man  has  a  right  to  embark  in  a  business,  and  insist  that  the  legality  of  it  shall 
be  tested  by  principles  beyond  the  understanding  of  others,  and  not  by  the  appre- 
hension of  the  courts  and  juries  of  the  country,  if  when  tried  and  tested  by  com- 
mon human  understanding  the  purpose  is  found  mischievous  and  unlawful.  The 
jury  are  not  to  disregard  their  own  convictions  by  reason  of  a  cloud  of  mysteries 
which  they  cannot  penetrate. 

{SylUihus  1/u  Ihe  Court) 

At  Law. 

Defendant  was  indicted  for  a  violation  of  section  5480  of  the  Re- 
vised Statutes.  The  testimony  on  the  part  of  the  government  showed 
that  defendant  had  for  some  time  made  use  of  the  mails  in  sending  out 
circulars  and  advertisements,  of  which  the  following  is  a  sample: 

"Dr.  W.  E.  Kied»  the  Spirit  Postmaster;  or,  how  to  obtain  a  sealed  letter 
from  your  spirit  friends.  In  tlie  first  place,  take  a  moment's  time  to  under- 
stand  fully  what  a  sealed  letter  consists  of.  If  you  are  troubled  about  finan- 
cial matters,  sickness  of  any  description,  family  troubles,  or  are  undecided 
what  to  do  about  any  special  matter,  think  your  matters  over  carefully,  and 
then  follow  the  directions  given  below  implicitly,  and  your  letter  will  receive 
prompt  attention :  I>  irst.  Write  the  full  name  or  names  of  your  spirit  friends 
on  slips  of  paper.  Second.  Address  them  by  terms  of  relationship  or  friend- 
ship. Third.  Ask  your  question.  Fourth.  Sign  your  own  name  in  full. 
When  this  is  done,  place  your  question  in  an  ordinary  envelope,  and  seal  it. 
Write  a  few  lines  on  another  sheet  of  paper,  giving  instructions  to  whom  the 
replies  should  be  sent,  and  place  your  sealed  letter  and  note  of  instructions  in 
a  larger  one,  and  address,  Dr.  VV.  £.  Hied,  28  Canal  St.,  Grand  Rapids;  *Per« 
soual '  in  one  corner.  Dr.  Ried  has  answered  several  thousand  letters  during 
the  past  two  years,  and  has  been  uniformly  successful.  Of  course,  there  are 
cases  where  nothing  can  be  obtained,  and  invariably  the. money  will  be  re- 
funded if  no  answer  can  be  given.  .Fee  for  answering  sealed  letter,  $1.00, 
if  above  directions  are  followed,  and  6  cents  extra  fur  postage.  If  sewed 
in  any  manner,  $5.00.    If  sealed  with  wax,  1^5.00." 

The  government  showed  that  in  answer  to  such  circulars  and  adver- 
tisements the  defendant  had  received  a  large  number  of  letters  with  the 
required  fee  inclosed.  As  bearing  on  the  fraudulent  character  of  the 
business,  numerous  statements  of  the  defendant  were  shown  tending  to 
prove  the  business  to  be  a  fraud,  as  also  evidence  tending  to  show  that 
some  time  previous  to  the  dates  alleged  in  the  indictment  defendant  had 
acquired  a  knowledge  of  the  "trick"  of  opening  a  sealed  letter  by  an  ex- 
change of  "tricks"  with  another  person.  The  defense  offered  to  show 
that  in  particular  instances  the  defendant  had  satisfactorily  answered 
sealed  letters,  by  the  testimony  of  persons  sending  them,  and  that  the 
questions  answered  were  of  such  a  character  that  defendant  could  not 
have  answered  them  except  by  supernatural  power.  This  testimony  was 
excluded,  as  not  meeting  the  case  made  by  the  government,  and  as 
amounting  merely  to  evidence  of  the  opinions  of  others  upon  the  merits 
of  particular  performances.  The  defendant's  counsel  also  asked  the  priv- 
ilege of  allowing  the  defendant  to  give  an  exhibition  or  test  of  his  power 
in  open  court.  This  was  denied.  The  defendant  was  not  sworn  as  a 
witness. 
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L.  O.  Palmer,  U.  S.  Atty.,  and  F,  W.  St&oem,  Asst.  U.  S.  Atty. 

F.  S.  Donaldson,  L.  V,  Mo\dtx>n,  and  Dennis  L.  Rogers,  for  defendant'. 

Severens,  J.,  (charging  jury,)  The  indictment  in  this  case,  in  sev- 
eral counts  charges  what,  for  practical  purposes,  may  be  regarded  as 
substantially  the  same  offense.  The  substance  of  the  charge  is  that  the 
defendant,  having  contrived  a  scheme  to  defraud  the  public,  employed 
the  mails  of  the  United  States  in  the  prosecution  of  that  scheme.  That, 
shortly  stated,  is  the  substance  of  the  offense  with  which  the  defendant 
is  charged.  There  is  a  statute  of  the  United  States  upon  which  this 
indictment  is  framed,  which,  in  effect,  makes  the  use  of  the  United  States 
mails  in  furtherance  of  a  scheme  to  defraud,  previously  formed  by  the 
party  so  using  the  mails,  an  offense;  the  policy  being  to  prevent  the 
facilities  afforded  by  our  postal  arrangements  from  being  employed  in 
uses  which  are  prejudicial  to  the  interests  of  the  public.  The  defend- 
ant in  this  case  founds  his  defense  upon  the  claim,  as  urged  by  his 
counsel,  that  this  was  not  a  scheme  to  defraud.  In  order  to  lay  the 
foundation,  and  establish  the  first  ground  of  the  accusation  contained 
in  this  indictment,  as  the  jury  will  see  from  what  the  court  has  just 
said,  it  is  necessary  that  the  scheme  should  be  fraudulent;  and,  sec- 
ondly, that  the  mail  should  be  used  in  the  prosecution  of  that  scheme. 
The  question  of  fact  is,  upon  this  first  head,  what  was  the  intention, 
or,  more  precisely,  what  was  the  belief,  of  the  defendant  as  to  his  ca- 
pacity or  power  to  get  answers  to  questions  contained  in  sealed  letters 
from  the  spirits  of  the  departed?  Now,  gentlemen,  every  man  has  an 
absolute  right  to  believe  what  he  will.  It  is  a  phase  of  religious  priv- 
ilege which  is  guarantied  by  the  fundamental  law  of  the  land  to  every 
citizen.  This  right  of  belief,  and  the  right  of  association  for  its  promul- 
gation, is  complete,  and  the  party  holding  any  belief  may  engage  in  any 
practice  founded  upon  it,  unless  he  thereby  injures  the  peace  and  wel- 
fare of  the  public.  A  man  may  not  carry  his  belief  into  conduct  which 
is  injurious  to  the  public,  and  contrary  to  law.  This  is  a  distinction  of 
great  importance,  in  view  of  the  guaranty  of  religious  freedom  and  of 
opinion  in  all  matters  of  belief  which  is  secured  by  the  constitutions  of 
the  several  states,  and  in  large  measure  by  the  constitution  of  the  United 
States.  It  is  the  difference  between  belief  and  action,  of  opinion  and 
conduct,  in  practical  matters.  If  a  man  carries  his  belief  into  a  prac- 
tice or  business  involving  a  fraud,  and  known  by  him  to  be  such,  he 
is  liable  to  be  dealt  with  by  the  law;  and  if  he  also  uses  the  mails  to 
promote  such  business,  he  is  liable  to  indictment  and  punishment  in 
the  courts  of  the  United  States.  The  interests  of  society  require  that 
every  man's  conduct  should  conform  to  the  law;  and  while  it  protects 
him  in  his  freedom  of  opinion  and  belief  in  all  religious  or  spiritual 
matters,  it  wiU  not  permit  him,  under  the  guise  of  that  belief,  to  do  a 
thing  which  the  laws  of  the  country  condemn.  To  permit  this  (to  em- 
ploy the  language  of  the  supreme  court  of  the  United  States  in  dealing 
with  an  analogous  question)  would  be  to  make  the  professed  doctrine^ 
of  religious  belief  superior  to  the  law  of  the  land,  and,  in  effect,  to  per- 
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mit  every  citizen  to  become  a  law  unto  himself.      There  coul^  be  no 
government  under  such  circumstances,  and  it  could  not  be  tolerated. 

Upon  the  question  whether  there  is  an  intent  to  devise  a  scheme  to 
defraud,  the  rule  is  this:  If  the  scheme  be  adapted  in  its  plan  to  work 
a  fraud  upon  others,  and  the  defendant  knew  that  a  material  represen- 
tation therein  contained,  and  calculated  to  deceive,  was  not  true,  or  if 
he  did  not  believe  that  it  was  true,  then  the  intent  is  made  out.  So 
that  the  material  question  here  is,  did  the  defendant  devise  his  scheme  , 
of  business  in  good  faith?  Did  he  believe  that  he  could  obtain  answers 
to  sealed  letters  from  the  spirits  of  the  departed  relatives  and  friends  of  the 
inquirers?  Evidence  has  been  laid  before  you  bearing  upon  this  ques- 
tion, and  you  are  the  sole  judges  of  its  weight,  credit,  and  the  effect 
to  be  given  to  it.  You  are  to  look  at  this  proof,  and  determine  the 
issue  by  the  exercise  of  your  own  sound  sense.  You  must  not 
abandon  the  search  of  truth  upon  the  suggestion  that  the  elements  of 
inquiry  are  not  open  to  your  pursuit,  if  your  reason  seems  to  you  suffi- 
cient to  see  the  facts.  In  other  words,  you  are  not  to  disregard  or  fail 
to  give  effect  to  your  own  convictions  upon  the  testimony  about  the  facts 
by  reason  of  a  cloud  of  mysteries  which  you  cannot  penetrate.  For  the 
purpose  of  administering  the  law,  we  must  adhere  to  what  is  practical, 
and  solve  all  questions  by  the  best  practical  means  at  hand.  No  man 
has  a  right  to  embark  in  a  business,  and  insist  that  the  legality  of  it 
shall  be  tested  by  principles  beyond  the  understanding  of  others,  and 
not  by  the  apprehension  of  the  courts  and  juries  of  the  country,  if,  when 
tried  and  tested  by  common  human  understanding,  the  purpose  is  found 
mischievous  and  unlawful.  In  order  to  convict  this  respondent,  you  must 
find  upon  the  evidence,  beyond  a  reasonable  doubt,  that  he  did  not  be- 
lieve that  he  could  do  what  he  pretended  he  could  do.  All  the  other  ques- 
tions in  the  case  are  eliminated  by  concessions,  so  that  the  whole  case  is 
resolved  into  the  questions  of  the  defendant's  good  faith  in  the  concep- 
tion and  prosecution  of  his  scheme.  If  he  acted  in  good  faith,  then 
there  was  nothing  criminal  in  what  he  did;  because  the  law  looks,  in 
determining  this  question  of  fraud,  to  the  intent  with  which  the  act 
charged  to  have  been  done  was  done.  The  court  does  not  feel  called 
upon  to  elaborate  any  more  fully  in  these  instructions  to  the  jury  in  this 
case,  for  the  reason  that,  as  already  stated,  the  point  is  simple.  There 
is  but  one  question  of  fact  for  you  to  determine  in  view  of  the  testi- 
mony in  the  case,  and  that  is,  to  repeat  it  again,  did  the  defendant  be- 
lieve that  what  he  pretended  he  could  do  he  could  do?  It  is  a  question  of 
actual  good  faith.  If  this  was  a  scheme  gotten  up  by  him,  without 
any  belief  on  his  part  that  he  could  get  answers  to  sealed  letters  from 
the  spirits  of  the  dead,  and  if,  without  regard  to  the  question  of  his 
ability  to  do  this,  he  devised  this  scheme  for  the  purpose  of  imposing 
upon  and  gulling  the  public,  and  getting  money  through  that  means, 
it  was  a  fraud,  and  should  be  denounced  as  such.  If,  on  the  other 
hand,  he  honestly  believed  that  he  could  do  this  which  he  advertised  he 
could  dO|  then  there  is  no  teud. 
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Now,  gentlemen,  you  must'apply  your  own  sound  discretion  and  com- 
mon  sense  to  the  case,  and  determine  it,  in  view  of  what  is  conceded,  up- 
on the  effect  which  you  give  the  testimony  in  the  case  upon  the  point 
which  has  been  presented  as  the  issue. 

An  officer  may  be  sworn. 

The  jury  having  found  the  defendant  guilty,  a  motion  for  a  new  trial  was 
subsequently  argued  before  the  district  judge,  the  circuit  judge  sitting  with 
,him  upon  the  request  of  the  defendant,  upon  alleged  errors  in  the  rejection  of 
testimony,  the  refusal  to  permit  a  test,  and  in  the  charge  to  the  jury.  After 
full  argument^  the  motion  was  denied. 


United  States  v.  White* 
(DUhict  Cow%  W.  D.  MicMQon,  &  D.    Hareb  SO,  1890.) 

L  Internal  Kbybnu>— Saiji  or  Liquors  bt  Druooibt--Spboial  Tax. 

A  druggist  is  liable  criminaUy  for  unauthorized  sale^  of  liquor  by  bfs  clerk,  If 
the  sales  made  by  the  clerk  were  made  within  the  scope  of  the  authority  delegated 
to  him  by  the  druggist,  or  the  authority  which  mav  fairly  be  presumed  from  the 
instructions  of  the  druggist,  or  the  course  of  dealing  by  him,  with  reference  to 
such  matters. 

H  Bamb— Ck>MPonNDiNO  Mbdicikbs. 

In  determining  whether  sales  by  druggists  come  within  that  provision  of  tha 
statute  which  allows  the  use  of  intoxicants  In  the  compounding  of  medicines,  he  is 
to  be  bound,  and  bis  conduct  is  to  be  tested,  by  his  good  faith. 

IL  Bamb— Mechanical  Purposes. 

A  druggist  has  the  right  to  use  alcohol  in  the  making  of  a  toilet  preparation  such 
as  cologne,  and  he  can  sell  it  as  cologne  for  toilet  purposes;  but  to  put  into  alcohol 
something  else,  for  the  mere  purpose  of  modifying  its  character,  as  by  placing  a 
little  bergamot,  or  some  of  the  ingredients  of  cologne,  into  alcohol,  and  selling  It 
for  mechanical  purposes,  Is  a 'make-shift  which  the  law  will  not  tolerate. 

4b  Bamb—Illboal  Balxs— Intbnt. 

The  intent,  as  involved  in  these  cases,  is  not  a  general  question  of  good  conduct 
and  uprightness  in  the  transaction  of  a  man's  business,  but  whether  the  defendant 
intended  to  make  the  sale  or  sales  under  ciroumstances  which  are  prohibited  by 
law. 

(SyllabuM  by  the  Court,) 

Indictment  for  Retailing  Liquors  without  Paying  the  Special  Tax. 

Defendant  was  a  druggist  at  Eaton  Rapids.  The  indictment  charged 
sales  of  liquor  at  various  times  from  April  l,  1887,  to  January,  1890. 
The  evidence  on  the  part  of  the  government  tended  to  show  tliat,  for 
a  period  of  about  two  years,  defendant  had  been  selling  to  a  dentist, 
at  frequent  intervals,  alcohol  for  burning  in  a  lamp,  used  by  the  dentist 
in  his  business.  The  defense  introduced  testimony  tending  to  show 
that  the  article  sold  to  the  dentist  was  cologne,  or  rather  alcohol  into 
which  bergamot,  or  some  of  the  ingredients  of  cologne,  had  been  placed. 
There  was  also  testimony  on  the  part  of  the  government  tending  to  show 
sales  of  liquor  mixed  with  small  quantities  of  glycerine,  oil  of  cloves, 
and  quinine. 

L.  G.  Palmer^  U.  S.  Atty.,  and  F.  W.  Steven»j  Asst.  U,  8.  Atly. 

H.  S,  Maynard  and  F.  A.  Dean^  for  defendant. 
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Severens,  J.,  (charging  jury.)  I  instruct  you,  as  to  the  liability  of 
the  defendant  for  the  sales  made  by  his  employes,  that,  if  the  sales 
made  by  his  employes  were  made  within  the  scope  of  the  authority  dele- 
gated by  him  to  them,  he  would  be  responsible  for  such  sales;  but,  if 
they  made  sales  without  his  knowledge  and  consent,  and  which  were 
outside  of  and  beyond  the  limits  in  which  he  permitted  them  to  act,  in 
the  transaction  of  his  business,  he  would  not  be  liable  for  the  sales 
made  by  such  employes.  In  other  words,  a  party  is  not  criminally  re- 
sponsible for  the  unauthorized  acts  of  an  agent.  He  is  liable  for  the 
act  of  an  agent  where  it  is  done  within  the  scope  of  his  employment, 
and  within  the  scope  of  his  authority,  I  mean  the  authority  which 
may  fairly  be  presumed  from  the  instructions  of  the  principal,  or  the 
course  of  dealing  by  him,  with  reference  to  such  matters. 

Coming  to  the  classes  of  sales  shown  by  the  government,  I  instruct 
you  that,  if  those  sales  of  whisky  were  made  by  the  defendant  for  the 
bona  fide  purpose  of  making  a  sale  of  it,  compounded  with  other  ma- 
terials, as  a  medicine,  for  a  legitimate  purpose,  he  is  not  liable  for  mak- 
ing such  sales.  The  law  permits  druggists  to  use  whisky  in  compound- 
ing medicines.  In  the  exercise  of  that  right  and  privilege,  he  is  to  be 
bound;  and  his  conduct  is  to  be  tested  by  his  good  faith.  If  he  com- 
bines whisky  in  good  faith,  with  some  other  materials,  for  medicinal 
purposes,  he  is  not  responsible  as  a  retail  liquor  dealer.  If,  on  the 
other  hand,  he  uses  some  other^d mixture  or  element  to  put  with  the 
whisky,  to  make  it  go  for  sometning  else,  without  having  regard  to  the 
medicinal  character  or  its  medicinal  purpose,  then  he  is  liable  as  a  re- 
tail liquor  dealer,  because  the  law  would  not  permit  a  make-shift  and 
sham  to  stand  in  the  way.  You  must  look  to  the  substance  of  the  thing 
itself,  and  its  real  essence  and  character. 

Coming  to  the  other  class  of  sales,  I  will  adopt  the  rule  that  the 
defendant  had  the  right  to  use  alcohol  in  compounding  it  for  the 
purpose  of  making  a  toilet  preparation.  He  had  the  right  to  com- 
bine alcohol  with  other  materials  for  the  purpose  of  making  cologne, 
and  he  could  sell  it  as  cologne  for  toilet  purposes.  Here  again,  you 
will  bear  in  mind  that  the  same  principle  of  good  faith  is  to  be  ap- 
plied that  I  have  stated  to  you  is  applicable  to  the  other  side  of  the 
case.  The  law  would  not  permit  or  tolerate  for  an  instant  any  such 
idea  as  that  a  man,  knowing  that  he  could  not  sell  alcohol  pure  and 
simple,  should  put  into  it  something  else,  knowing  it  was  to  be  used  for 
mechanical  purposes,  with  the  intent  of  modifying  its  character  to  that 
extent  thai  it  would  not  be  pure  alcohol,  and  so  sell  it  that  way.  That, 
also,  would  be  a  make-shift  which  the  law  would  not  justify.  But  if, 
confining  the  rule  to  the  present  case,  this  defendant  compounded  alco- 
hol with  other  materials  for  the  purpose  of  making  cologne,  which,  as  a 
toilet  article,  he  sold  for  the  purposes  of  such,  he  would  not  be  liable.  But 
if  he  mixed  any  other  ingredients  with  alcohol  in  order  to  get  around 
and  avoid  the  provisions  of  the  internal  revenue  law,  and  so  fixed  up 
something  that  could  not  be  called  "pure  alcohol,"  and  sold  it  as  a  com- 
pound, for  the  purpose  of  evading  the  law,  then  he  would  be  liable. 
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Coming  to  the  question  of  the  good  faith  of  the  defendant,  and  his 
intention,  did  he  intend  to  combine  something  with  alcohol  for  the  pur- 
pose of  making  cologne,  and  selling  it  as  cologne,  or  did  he  intend  to 
put  some  other  article  with  the  alcohol  and  sell  it,  not  for  the  purpose 
of  cologne,  and  to  be  used  as  cologne,  but  for  mechanical  purposes, 
with  its  character  more  or  less  changed.  Something  has  been  said 
with  regard  to  the  question  of  intention.  Intention  is  not  a  general 
question  of  good  conduct  or  any  general  question  of  uprightness  in  the 
transaction  of  a  man's  business.  The  question  is  whether  the  defendant 
intended  to  make  the  sale  or  sales  which  he  is  accused  of  making.  Did 
he  intend  to  make  those  sales  under  the  circumstances  which  are  pro- 
hibited by  law?    That  is  the  intent  .we  have  to  look  after,  and  nothing 


Verdict,  guilty.    Motion  for  new  trial  subsequently  denied. 


United  States  v.  Fbaser. 
(Circuit  Courts  D,  South  Carolina.    April  10, 1890.) 

SvnooLnro— BvTDBNOs—PossEssioN  OF  Bmug^bd  Goods. 

Where  defendant  is  found  in  posaession  of  smuggled  goods,  It  is  inonmbent  on 
him  to  explain  his  possession  to  the  satisfaction  of  the  jury;  otherwise,  he  wiU  be 
found  guilty. 

Indictment  for  Smuggling. 
John  Wingatey  Asst.  Dist.  Atty. 
C  S.  BiioeUj  for  defendant. 

SiMONTON,  J.  The  defendant,  a  seaman,  is  indicted  for  fraudulently 
importing  into  the  United  States  1,600  cigars,  smuggling  them.  You 
will  decide  from  the  evidence  these  facts:  Was  the  defendant  found  in 
possession  of  these  cigars?  Were  they  fraudulently  imported  into  the 
United  States?  Did  the  defendant  fraudulently  import  them,  or  assist 
in  doing  so,  or  did  he  receive,  buy,  or  sell  them,  or  in  any  manner  fa- 
cilitate the  transportation,  concealment,  or  sale  of  these  cigars,  knowing 
that  they  were  imported  contrary  to  law?  If  you  believe  that  defendant 
was  found  in  possession  of  the  cigars,  and  that  they  had  been  fraudu- 
lently imported  into  the  United  States,  you  are  authorized  to  find  him 
guilty,  unless  he  has  explained  his  possession  to  your  satisfaction.  He 
need  not,  however,  explain  his  possession,  unless  you  believe  that  the 
cigars  had  been  imported  fraudulently, — smuggled. 
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Ilungworth  v.  Atha  el  al. 
(Circuit  C(mr%  D.  New  Jersey,    March  d6, 1800.) 

1.  Patbnts  »ob  ImrENTioNs— Fbaxtdulent  Applica-tion— Injqnctioh. 

A  complainant  who  alleges  that  defendant  induced  the  commissioner  of  patents 
to  decide  in  his  favor,  as  to  the  priority  of  an  invention,  by  means  of  false  testi- 
mony and  misleading  statements,  but  who  nowhere  particularizes  the  falsehood  or 
perjury,  and  who  introduces  practically  the  same  evidence  on  the  hearing  of  a 
'motion  to  restrain  defendant  from  receiving  letters  patent  that  had  already  been 
considered  by  the  comissioner,  is  not  entitled  to  a  preliminary  injunction. 

9b  Saxb— Unsucoebsful  Apflioation— Equitablb  Jurisdiction. 

Rev.  St.  U.  S.  S  4915,  which  gives  an  unsuccessful  applicant  for  a  patent  the  right 
to  apply  to  a  court  of  equity,  and  which  provides  that  an  adiudication  by  the  court 
in  the  applicant's  favor  ** shall  autliorize  the  commissioner  to  issue  such  patent"  to 
to  the  applicant,  confers  on  the  court  no  power  to  enjoin  the  commissioner  from  is- 
suing letters  patent  in  favor  of  one  whom  be  has  adjudged  entitled  thereto. 

K  Sa«~Ixjunction. 

Rev.  St.  U.  S.  §  4931,  which  confers  power  on  courts  having  jurisdiction  of  pat- 
ent cases  to  grant  injunctions  to  prevent  the  violation  of  any  right  **  secured  by  pat- 
ent," does  not  confer  any  authority  on  such  courts  to  issue  an  injunction  in  favor  of 
one  who  has  failed  to  secure  a  patents 

4  FbdbhaIi  Coukts— Jurisdiction— Commissionbb  of  Patxntb. 

Under  Act  Cong.  March  8, 1875,  (18  U.  S.  St.  470,)  as  amended  by  Act  March  8, 
1887,  (24  U.  S.  St.  653,)  and  by  Act  Aug.  18, 1888,  (36  U.  S.  St.  484,)  which  provide 
that  no  oivil  suit  shall  be  brought  in  the  federal  courts  against  any  person  by  any 
original  process  or  proceeding  in  any  other  district  than  that  whereof  he  is  an  in- 
habitant, the  circuit  court  of  New  Jersey  has  no  jurisdiction  over  the  commissioner 
of  patents,  whose  oiflcial  residence  is  the  District  of  Columbia. 

In  Equity.  On  bill  for  injunction. 
Briesen  &  Knauth^  for  complainant. 
Edwin  H.  Brovmj  for  defendant  Atha. 

6b£EN,  J.  Thia  suit  is  brought  under  section  4915  of  the  Revised 
Statutes  of  the  United  States,  which  is  as  follows: 

''Whenever  a  patent  on  application  is  refused,  either  by  the  commissioner 
of  patents,  or  by  the  supreme  court  Of  the  District  of  Columbia  upon  appeal 
from  the  commissioner,  the  applicant  may  have  remedy  by  bill  in  equity;  and 
the  court,  having  cognizance  thereof,  on  notice  to  adverse  parties,  and  other 
due  proceedings  had,  may  adjudge  that  such  applicant  is  entitled,  according  to 
law,  to  receive  a  patent  for  his  invention,  as  specided  in  his  claim,  or  for  any 
part  thereof,  as  the  facts  in  the  case  may  appear.  And  such  adjudication,  if 
it  be  In  favor  of  the  right  of  the  applicant,  shall  authorize  the  commissioner 
to  issue  such  patent  on  the  applicant  filing  in  the  patent-ofBee  a  copy  of  the 
adjudication,  and  otherwise  complying  with  the  requirements  of  law.  In  all 
cases,  where  there  is  no  opposing  party,  a  copy  of  the  bill  shall  be  served 
upon  the  commissioner,  and  all  the  expenses  of  the  proceeding  shall  be  paid 
by  the  applicant,  whether  the  final  decision  is  in  his  favor  or  not." 

The  complainant,  in  his  bill  of  complaint,  alleges  that  he  was  the 
first  and  original  inventor  of  certain  improvements  in  ingot  moulds,  for 
which  he,  on  the  26th  day  of  August,  1886,  made  formal  application 
for  letters  patent;  that,  prior  to  the  date  of  the  filing  of  his  application, 
he  constructed  a  model  representing  said  inve^tion,  and  in  the  month  of 
July,  1886,  he  exhibited  and  explained  it  to  his  partner,  Benjamin  Atha, 
one  of  the  defendants  in  this  cause;  that,  after  seeing  said  model,  and 
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after  having  it  explained,  Atha,  with  the  intent  of  defrauding  the  com- 
plainant, and  with  the  purpose  of  depriving  him  of  his  right  to  let- 
ters patent  for  said  invention,  surreptitiously  prepared  an  application 
for  a  patent  for  said  invention  in  his  own  name,  and,  by  the  exercise  of 
unusual  haste  and  secrecy,  succeeded  in  tiling  the  same  in  the  patent- 
office  on  August  23,  1886,  three  days  prior  to  the  application  of  the 
complainant.  Upon  the  filing  of  complainant's  application,  an  inter- 
ference between  the  two  applications  was  declared  by  the  commissioner 
of  patents,  and  the  usual  course  of  procedure  in  matters  of  interference 
was  had.  Much  testimony  was  taken,  but  the  defendant  Atha  succeeded 
in  inducing  the  commissioner  of  patents  to  adjudge  that  he,  and  not  the 
complainant,  was  the  original  inventor  of  the  improvements  involved  in 
the  issue  in  said  interference,  and  ordered  a  patent  to  be  issued  to  him, 
and  not  to  the  complainant.  The  bill  prays  that  the  defendant  Charles 
E.  Mitchell,  commissioner  of  patents,  may  be  restrained  and  enjoined 
from  directly  or  indirectly  issuing,  or  causing  to  be  issued,  to  the  said 
defendant  Atha,  letters  patent  for  said  improvement  in  ingot  moulds, 
which  are  in  controversy  in  the  said  interference;  that  Atha  may  be  re- 
strained from  receiving  letters  patent  for  the  same;  and  that  the  com- 
missioner of  patents  may  be  decreed  to  issue  to  the  complainant  letters 
patent  for  the  invention,  of  which  he  claims  to  be  the  true  and  original 
inventor.  The  matter  now  comes  before  the  court  upon  a  motion  to 
make  absolute  a  temporary  restraining  order,  and  for  a  preliminary  in- 
junction against  both  defendants  in  terms  pursuant  to  the  prayer  of  the 
bill.  The  testimony  taken  in  the  interference  controversy  is  to  be  con- 
sidered testimony  in  this  cause,  upon  this  motion. 

The  granting  of  a  preliminary  injunction  is  a  matter  almost  wholly,  if 
not  entirely,  within  the  discretion  of  a  court  of  equity.  It  will  never  bo 
ordered  unless  from  the  pressure  of  a  most  urgent  necessit\^,  and  upoa 
facts  from  which  the  resulting  equity  must  be  as  clear  as  crystal.  The 
damage  threatened  to  be  done,  and  which  it  is  legitimate  to  prevent, 
must  be,  in  an  equitable  point  of  view,  of  an  irreparable  character* 
Inconvenience,  vexation,  even  serious  pecuniary  loss,  do  not  afford  jus- 
tification for  the  exercise  of  the  power  to  enjoin, — a  power,  as  Judge 
Baldwin,  in  Bojiaparte  v.  Railroad  Co,y  Baldw.  217,  emphatically  says, 
*Hlie  exercise  of  which  is  most  delicate,  requiring  the  greatest  delibera- 
tion and  sound  discretion,  and  which  is  most  dangerous  in  a  doubtful 
case."  In  the  case  now  under  consideration,  it  is  claimed  that  the  right 
of  the  complainant  to  this  especial  relief  arises  in  this  manner:  Being, 
as  he  asserts,  the  original  inventor  of  a  new  and  useful  improvement  in 
ingot  moulds,  he  exhibited  and  explained  to  his  partner  in  business, 
Benjamin  Atha,  one  of  the  defendants,  a  model  prepared  for  the  purpose 
of  obtaining  letters  patent;  that  Atha,  in  fraud  of  the  rights  of  the  com- 
plainant, surreptitiously  prepared  an  application  for  letters  patent  cover- 
ing the  entire  invention  of  the  complainant,  and,  by  the  exercise  of  un- 
wonted haste  and  diligence,  succeeded  in  having  it  filed  three  days  be- 
fore the  complainant  filed  his  application.  The  two  applications  were 
practically  similar  in  their  claims,  and  necessarily  an  interference  was 


Digitized  by 


Google 


ILLIN6WOBTH   V.  ATHA.  143 

declared.  In  the  controversy  which  followed,  the  main  issue  was  the 
priority  of  the  invention.  This  issue  was  decided  against  the  complain- 
ant, and  in  favor  of  defendant  Atha,  first  by  the  examiner  of  interi'er- 
ences,  next  by  the  examiners  in  chief,  (although  they  suggested,  as  an 
amicable  settlement,  a  joint  patent  to  the  complainant  and  defenciant,) 
and  lastly  by  the  commissioner  of  patents;  and  it  is  chiefly  upon  the  al- 
leged impulsive  cause  of  this  last  decision  that  the  complainant  now  ap- 
peals to  the  court.  In  his  bill  of  complaint,  he  charges  that  the  defend- 
ant Atha,  by  "means  of  false  testimony  and  misleading  statements,"  in- 
duced the  commissioner  of  patents  to  decide  that  the  defendant  Atha, 
and  not  the  complainant,  was  the  tirst  inventor  of  the  said  invention,  to 
the  great  and  irreparable  damage  of  the  complainant,  and  the  loss  of 
complainant's  rights  in  and  to  said  invention,  and  letters  patent  which 
might  be  granted  therefor.  Parenthetically,  it  may  be  remarked  that 
the  evidence  presented  to  this  court  upon  the  hearingof  this  motion  was 
the  identical  evidence  presented  to  and  passed  upon  by  the  examiners 
and  by  the  commissioner  of  patents  in  the  interference  controversy,  and 
that  only,  save  an  affidavit  made  since  that  contest,  and  for  the  purpose 
of  this  suit,  by  the  complainant,  in  which,  inter  cdia^  following  the  word- 
ing of  the  bill  of  complaint,  he  declares — 

*'That,  upon  false  testimony  and  representations  and  misleading  statements 
adduced  by  the  defendant  Atha,  and  tiled  in  liis  behalf,  the  defendant  Charles 
E.  Mitchell,  who  was  then,  and  now  is,  the  commissioner  of  patents,  was  in- 
duced to  decide  that  the  said  defendant  Attia,  and  not  your  orator,  was  the 
firat  inventor  of  the  improvements  in  interference;" 

It  is  also  noticeable  that  neither  in  the  bill  of  complaint,  nor  in  the 
affidavit  just  quoted  from,  does  the  complainant  do  more  than  charge, 
in  the  most  general  way,  false  swearing,  false  representations,  and  mis- 
leading statements.  He  nowhere  condescends  to  specify  or  particularize 
the  perjury  or  the  falsehood.  His  allegations  are  most  vague.  Now, 
it  is  a  principle  settled  in  equity  practice  that  all  the  facts  and  circum- 
stances upon  which  an  application  for  an  injunction  is  founded  must  be 
carefully,  positively,  and  specifically  proved.  There  is  a  class  of  cases, 
as,  for  example,  bills  charging  fraud  and  praying  a  discovery,  where,  in 
the  very  nature  of  things,  positive  proof  cannot  be  expected.  But  these 
form  the  only  exceptions  to  the  operation  of  the  principle.  In  other 
cases  it  is  imperative,  and  it  cannot  be  contended  that  this  case  falls 
within  the  exception.  So  that  this  case  now  stands  before  the  court 
upon  the  same,  and  only  the  same,  evidence,  as  to  priority  of  invention, 
that  has  already  been  acted  upon  by  three  different  tribunals,  each  of 
which,  practically,  reached  the  same  conclusictn,  and  that  conclusion 
one  adverse  to  the  complainant, — a  conclusion,  too,  which  the  complain- 
ant, in  eflFect,  admits  was  justified  by  the  evidence;  for  his  allegation  is 
not  that  the  commissioner  adjudged  without  sufficiency  of  evidence,  but 
that  the  evidence  upon  which  the  judgment  wa^  rendered  was  false  and 
misleading;  and  this  charge  the  complainant  purposes  and  expects  to 
substantiate  by  proof  hereafter.  I  do  not  think  that  any  case  has  been 
made  by  the  complainant  to  call  for  the  interference  by  this  court  with 
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the  rights  of  the  defendant  Atha  by  preliminary  injunction.  The  most 
that  can  be  said  in  review  of  the  testimony  is,  it  may  be  that  the  com- 
missioner of  patents  has  made  a  mistake  in  awarding  priority  of  inven- 
tion to  Atha.  At  this  stage  of  the  controversy,  I  would  be  very  unwill- 
ing to  make  even, that  mild  criticism.  My  first  impression  of  the  testi- 
mony submitted  would  not  justify  it.  But,  if  it  were  otherwise,  I 
should  adopt,  with  full  concurrence,  the  language  of  Judge  Lowell  in 
Whipple  V.  Miner,  15  Fed.  Rep.  117: 

"I  adhere  to  the  opinion  given  in  Pai^er  Bag  Machine  Co,y,  Crane,  1  Holmes, 
429,  «  «  *  that  the  decision  of  the  cornmissioner  of  patents  is  not  final,  on 
a  question  of  priority*of  invention,  even  between  those  who  were  fully  heard 
in  the  interference;  but  his  decision  has  great  weight,  and  it  would  be  highly 
improper  to  enjoin  the  successful  applicant  from  receiving  his  patent  upon 
the  mere  suggestion  that  the  commissioner  was  mistaken." 

The  motion  for  a  preliminary  injunction  against  the  defendant  Benja- 
min Atha  is  refused,  and  the  restraining  order  heretofore  granted  is  dis- 
charged. 

Nor  can  the  like  motion  against  the  commissioner  of  patentsr  be  granted , 
and  for  two  reason:  First,  in  my  opinion,  this  court  can  derive  no 
power  to  enjoin  the  commissioner  from  the  statute  relied  upon  by  com- 
plainant. This  is  purely  a  statutory  proceeding,  and  the  court  cannot 
go  outside  the  statute  which  is  the  foundation  of  the  action  to  assume  to 
itself  powers  not  found  in  the  purview  of  the  act.  The  section  under 
consideration  has  but  a  single  object, — to  provide  a  way  by  which  an 
unsuccessful  applicant  for  letters  patent,  notwithstanding  the  rejection 
of  his  claim  by  the  commissioner  of  patents,  may  obtain  them  through 
an  adjudication,  in  favor  of  his  right  thereto,  by  a  court  of  equity  hav- 
ing cognizance  of  the  subject-matter;  and,  as  the  object  of  the  section  is 
single,  so  is  the  power  of  the  court  plainly  limited  under  it  to  the  ac- 
complishment of  that  object.  The  prayer  of  a  bill  of  complaint  exhib- 
ited to  the  court  under  and  by  virtue  of  this  section  would  be  for  a  de- 
cree that  the  complainant  has  established  his  right  to  have  letters  patent 
issued  to  him.  So  far  may  the  decree  of  the  court  go,  but  no  further. 
It  may  adjudge  an  issue  of  the  letters,  or  it  may  declare  the  complain- 
ant to  be  without  right.  In  either  case  the  power  conferred  by  this  sec- 
tion is  exhausted.  Nowhere  can  be  gathered,  either  from  the  words  of 
the  section,  nor  from  its  spirit  and  purpose,  an  intention  on  the  part  of 
the  national  legislature  to  authorize  an  interference  with  the  commis- 
sioner of  patents,  in  the  performance  of  his  plain  duty,  by  writ  of  injunc- 
tion. I  think  this  is  very  manifest;  but,  were  it  a  matter  of  doubt,  such 
d()ul)t  should  be  resolved  against  the  exercise  of  so  delicate  and  danger- 
ous a  power  upon  application  for  a  preliminary  injunction. 

Nor  does  section  4921,  Rev.  St.,  afford  any  aid  to  the  contention  of 
the  complainant.  That  section  does  confer  upon  "courts  vested  with  ju- 
risdiction of  cases  arising  under  the  patent  laws  power  to  grant  injunc- 
tions according  to  the  course  and  principles  of  courts  of  equity  j"  but  the 
exercise  of  the  power  is  limited  to  a  specific  purpose,  namely,  "to  pre- 
vent the  violation  of  any  rights  secured  by  patent.."     Manifestly  the 
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"right"  which  is  thus  declared  entitled  to  daim  the  protection  of  tha 
court  is  that  which  is  "secured  by  patent;"  not  that  which  may  there- 
after be  80  secured,  but  that  which  is  secured  at  the  very  time  the  appli- 
cation for  protection  is  made.  There  is  no  pretense  of  any  such  right 
in  this  case. 

But,  if  I  am  wrong  in  this  construction  of  the  sections  referred  to, 
there  yet  remains  an  objection  to  the  granting  of  this  motion  against  the 
commissioner  of  patents  which  is  insuperable.  It  appears  that  he  has 
not  been  served  with  process  in  this  action,  nor  has  any  appearance  been 
entered  for  or  by  him.  Has  this  court  obtained  any  jurisdiction  over 
him?  I  think  it  has  not.  By  the  act  of  March  3,  1875,  (18  U.  S.  St. 
470,)  as  amended  by  the  Acts  of  March  3,  1887,  (24  U.  S.  St.  552,) 
and  the  act  of  August  13,  1888,  (25  U.  S.  St.  434,)  it  is,  inter  alia,  pro- 
vided that  no  civu  suit  shall  be  brought  before  either  of  said  courts  (cir- 
cuit or  district)  against  any  person,  by  any  original  process  or  proceed* 
ing  in  any  other  district  than  that  whereof  he  is  an  inhabitant.  There 
is  no  allegation  in  the  bill  of  complaint  that  the  commissioner  of  patents 
is  an  inhabitant  of  the  district  of  New  Jersey.  Such  statement  would 
be  contrary  to  the  fact.  Officially,  he  resides  at  the  seat  of  the  national 
government,  in  the  District  of  Columbia.  This,  then,  is  an  attempt  ta 
bring  the  commissioner  of  patents  within  the  jurisdiction  of  the  court, 
not  by  service  of  process,  but  by  a  motion.  But  a  federal  court  acquires 
jurisdiction  only  by  a  service  of  process,  or  by  a  voluntary  appearance 
of  the  party.  Hemdon  v.  Ridgway^  17  How.  424.  In  this  case,  nei- 
ther of  these  necessary  precedent  conditions  appears.  Under  exactly 
similar  circumstances,  in  a  suit  brought  under  this  section  4915,  the  Su- 
preme CJourt  has  determined  that  the  circuit  court  for  the  district'  of  Ver- 
mont bad  no  jurisdiction  over  the  commissioner.  BuUenmrth  v.  HiU^ 
144  U.  S.  128,  5  Sup.  a.  Rep.  796.  The  restraining  order  heretofore 
granted  against  the  defendant  Charles  E.  Mitchell,  Commissioner  of  pat- 
ents, is  set  aside,  as  improvidently  granted,  and  as  to  him  this  bill  is 
dismissed  for  want  of  jurisdiction. 


Smith  et  ai.  v.  Pittsburgh  Gas  Co. 

(Circuit  Court,  W.  D.  Pmnsylvania,    April  19, 1890.) 

1.  PaTBKTS  rOB  lNVSNTION8--£ZTBNT  OF  ClaJM  — PbIOB  BtATS  OV  AbT— IlXtTMINAT- 

mo  Gab. 

Letters  patent  No.  880,747,  granted  to  Roland  H.  Smith  on  November  17, 1885,  for 
a  prooesB  of  producing  a  fixed  compound  illuminating  gas  ^^by  beating  natural  gas 
to  a  sufficient  temperature  to  decompose  and  convert  a  fluid  hydrocarbon  into  a 
fixed  gas,  and  then  bringing  such  hydrocarbon  into  contact  with  the  heated  natural 
gas,  **  in  view  of  the  prior  state  of  the  art  of  gas  making  and  the  proceedings  in  the 
patent-office^  must  be  confined  to  a  process  in  which  the  natural  gas  is  first  heated 
to  the  required  degree,  and  the  fluid  hydrocarbon  is  then  brought  into  contact  with 
the  natural  gas  thus  heated. 
8.  Same—Intbingsmbnt. 

In  the  process  practiced  by  the  defendant,  water  gas  hot  from  the  generator,  hy- 
drocarbon oil  and  natural  gas  in  its  cold  state,  enter  a  sub  or  mixing  chamber  at 
v.42F.no.2— 10 
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the  same  time,  and,  there  intermingUnsr,  the  gases  and  petroleum  vapor  pass  up 
into  a  superheater,  where  they  are  subjected  to  a  second  heating,  and  combined 
fixedly.    Heldj  that  this  is  not  an  infringement  of  Smithes  patent. 

8.  Same — Anticipation. 

The  patent  granted  to  Asa  W.  Wilkinson  on  June  17, 1S78,  describes  and  covers 
a  process  for  manufacturing  an  illuminating  gas  by  taking  ^the  natural  light  car- 
bureted hydrogen  gas  escaping  in  some  places  from  the  earth,  "and,  after  purifying 
it  in  the  usual  wav,  passing  the  purified  gas  into  and  through  retorts  kept  at  or 
near  a  cherry-red  heat  into  which  a  rich  hydrocarbon,  such  as  petroleum,  is  intro- 
duced.   Held,  that  Wilkinson's  process  was  an  anticipation  of  Smith's  patent. 

4b  Same. 

Smith  was  also  anticipated  by  the  process  practiced  as  early  as  the  year  1878  at 
the  Beaver  Falls  Gas-works. 

In  Equity. 

Oeorge  Harding  and  D,  F.  PattersoUj  for  complainant. 

W.  BakeweU  &  SonSy  for  defendant. 

AcHESON,  J.  The  bill  of  complaint  charges  the  defendant  with  the  in- 
fringement of  two  letters  patent  granted  to  Roland  H.  Smith, — one  dated 
November  17,  1885,  and  numbered  330,747,  for  a  "process  of  producing 
illuminating  gas;"  and  the  other  dated  May '4,  1886,  and  numbered 
341,354,  issued  upon  an  application  made  after  the  grant  of  the  former 
patent,  for  a  "process  of  manufacturing  gas."  But  the  witnesses  on  both 
sides  agree  that  the  two  patents  cover  substantially  the  same  process, 
and  as  this,  undoubtedly,  is  the  fact,  in  treating  the  case,  attention  need 
only  be  given  to  the  specification  and  claim  of  the  earlier  patent,  No. 
330,747. 

The  declared  object  of  the  invention  is  to  provide  for  the  production 
of  an  illuminating  gas  "in  conjunction  with  any  suitable  enriching  agent, 
such  as  the  various  fluid  hydrocarbons;"  and  it  consists,  the  specification 
states,  "in  an  improved  process  of  producing  illuminating  gas  by  heating 
natural  gas  to  a  temperature  sufficient  to  decompose  fluid  hydrocarbon, 
forming  a  fixed  gas  of  any  desired  illuminating  standard."  The  appara- 
tus shown  and  described  consists  of  an  ordinary  bench  of  retorts,  the 
several  retorts  being  connected  successively  by  a  pipe  extending  from 
one  to  another.  The  first  of  the  lower  line  of  retorts  is  connected  by  a 
supply  pipe  with  the  natural  gas  main,  while  a  pipe  enters  the  top  of  the 
uppermost  retort  to  supply  it  with  the  fluid  hydrocarbon.  The  retorts 
being  heated,  the  natural  gas  is  admitted  to  the  first  retort,  and  thence 
is  passed  up  through  the  entire  series  of  retorts  until  it  reaches  "the 
proper  temperature  to  form  a  fixed  gas  with  the  fluid  hydrocarbon  sub- 
sequently admitted."  The  fluid  hydrocarbon  is  so  admitted  into  the 
uppermost  retort,  and  from  that  retort  an  eduction  pipe  leads  for  the  de- 
livery of  the  resultant  gas  to  the  storage  tanks,  or  to  the  point  of  con- 
sumption. The  patent  does  not  specify  the  degree  of  heat  necessary, 
nor  indicate  what  the  relative  proportions  of  the  natural  gas  and  the  fluid 
hydrocarbon  should  be,  in  the  practice  of  the  process.  The  claim  of  the 
patent  is  in  these  words  : 

*'The  process  herein  described,  of  producing  illuminating  gas  by  heating 
natural  gas  to  a  sufficient  temperature  to  decompose  and  convert  a  fluid  hydro- 
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carbon  into  a  fixed  gas,  and  then  bring  such  hydrocarbon  into  contact  with 
the  heated  natural  gas,  whereby  a  fixed  compound  gas  of  suitable  illuminating 
properties  is  produced,  substantially  as  specified.'' 

The  proofs  show  that  before  the  date  of  Smith's  invention  an  appara- 
tus, designated  the  "Granger  Water-Gas  Apparatus,"  was  publicly  known 
and  in  use  in  the  United  States,  whereby  water  gas  is  first  produced  in 
the  usual  way,  and  then,  under  the  action  of  high  heat,  is  enriched  by 
the  incorporation  therewith  of  the  gasified  vapor  of  hydrocarbon  oil,  or 
petroleum,  so  as  to  form  a  highly  illuminating  gas.  The  apparatus,  as 
described  by  the  witnesses,  consists  of  a  tall,  cylindrical  superheater 
filled  with  brick  checker-work,  and  having  at  its  base  a  hollow  mixing 
or  subchamber,  in  the  arched  cover  of  which  are  numerous  perforations 
leading  into  the  superheater.  An  ordinary  water-gas  generator  is  con- 
nected with  the  subchamber  by  a  flue,  and  directly  opposite  to  the  point 
of  entrance  of  the  flue  an  oil-supply  pipe  enters  the  chamber.  In  the 
operation  of  the  apparatus  the  generator  is  charged  with  coke  or  anthra- 
cite coal,  which  is  ignited,  and  by  the  use  of  an  air-blast  is  carried  up 
to  a  state  of  glowing  heat;  the  products  of  combustion  passing  up  through 
the  superheater,  and  heating  the  checker-work  to  a  cherry-red  color.  The 
blast  is  then  cut  ofl^,  and,  the  waste  product  outlet  being  closed,  steam  is 
admitted  beneath  the  incandescent  coke  or  coal,  and,  passing  up  through 
the  same  is  converted  into  a  water  gas,  consisting,  as  it  leaves  the  bed 
of  incandescent  carbon,  of  free  hydrogen  gas  and  carbonic  oxide  gas  in 
nearly  equal  parts.  The  water  gas,  in  an  intensely  heated  state,  passing 
through  the  flue  into  the  subchamber,  there  meets  and  mixes  with  the 
incoming  oil,  which,  under  strong  pressure,  enters  the  chamber  in  the 
form  of  a  spray  or  mist,  and  the  mingled  gas  and  oil  vapor  pass  up 
through  the  heated  checker- work  of  the  superheater;  and  the  resultant 
illuminating  gas  passes  thence  through  the  hydraulic  main  and  purifiers 
to  the  storage  tanks. 

Now,  the  defendant  uses  the  old  Granger  apparatus  and  process,  as 
above  described,  but  with  this  addition,  viz. :  The  defendant  has  intro- 
duced a  pipe  for  supplying  natural  gas  to  the  subchamber;  that  pipe 
and  the  oil  supply  pipe  approaching  the  chamber  in  converging  lines> 
and  their  orifices  being  close  togethei;.  When  the  superheater  is  blown 
up  to  a  cherry-red  color,  the  water  gas  in  its  heated  state,  the  spray  of 
the  hydrocarbon  oil,  and  the  natural  gas  in  its  cold  state,  are  admitted 
at  the  same  time  into  the  subchamber,  and  in  their  mingled  condition 
the  gases  and  oil  vapor  pass  up  through  the  superheater.  The  defend- 
ant has  given  evidence  tending  to  show  that  nearly  equal  parts  of  water 
gas,  petroleum  gas,  and  natural  gas  enter  into  the  composition  of  the 
resultant  gas.  It  should  here  be  mentioned  that,  in  connection  with  the 
Granger  plant,  the  defendant  company  manufactures  by  the  old  retort 
process  common  coal  gas,  which  is  mixed  witli  the  "Granger  gas,"  so 
called,  in  the  purifiers  and  storage  tanks,  in  the  proportion  of  half  of 
each  in  volume. 

The  position  taken  by. the  plaintifis  is  that  the  defendant  infringes  tho 
Smith  patent  in  subjecting  the  natural  gas  and  the  liquid  hydrocarbon 
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to  the  degree  of  heat  stated,  thus  uniting  them,  and  that  it  is  immaterial 
that  water  gas  also  enters  into  the  resulting  fixed  compound  gas.  The 
plaintiffs'  expert  witness,  Mr.  Coombs,  speaking  of  the  Smith  patent,  de- 
clares that  "the  gist  of  the  invention  is  combining  the  natural  gas  and  the 
hydrocarbon  while  they  are  in  a  heated  condition;"  and  the  plaintiffs' 
learned  counsel  contend  that  Smith's  patent.  No.  330,747,  "covers  the 
process  of  making  a  fixed  compound  gas  by  the  union  of  gases  resulting 
from  the  decomposition  of  petroleum  with  natural  gas  when  heated  to 
the  d^ree  required  to  decompose  the  petroleum,  regardless  of  the  mode 
or  apparatus  employed  to  heat  and  unite  the  gases,  and  regardless  of  the 
addition  of  non-illuminant  water  gas  to  dilute  and  expand  the  volume  of 
the  compound."  But,  in  view  of  the  prior  state  of  the  art  of  gas  making, 
and  the  proceedings  in  the  patent-office,  1  do  not  see  how  it  is  possible 
to  give  to  the  claim  of  the  patent  a  construction  so  broad.  It  was  a  mat- 
ter of  common  knowledge  among  gas  manufacturers,  long  before  the  date 
of  Smith's  invention,  that  lean  gases — that  is,  gases  deficient  in  carbon 
— could  be  enriched,  and  their  illuminating  power  increased,  by  combin- 
ing with  them,  through  the  instrumentality  of  heat,  the  gases  of  decom- 
posed hydrocarbons.  The  proofs  here  show  several  instances  of  the 
previous  actual  practice  of  such  processes  in  several  places  in  the  United 
States,  and  a  number  of  prior  patents  in  evidence  describe  and  cover  such 
processes,  and  show  suitable  apparatus  for  the  work.  For  example,  the 
patent  granted  to  Moses  W.  Kidder  on  June  12,  1877,  shows  a  process 
for  manufacturing  illuminating  gas  consisting — Mrst^  in  heating  bitumin- 
ous coal  in  a  closed  distilling  chamber  sufficiently  to  expel  the  hydro- 
carbon vapors  from  the  coal  without  decomposing  said  vapors;  and,  sec- 
cndly,  in  introducing  a  combustible  non-luminaiit  gas  beneath  the  coal 
in  said  chamber,  and  passing  it  upwardly  through  such  heated  coal, 
whereby  the  nascent  hydrocarbon  vapors  are  taken  up  and  lifted  out 
from  the  coal,  and  the  non-luminant  gas  carbureted,  the  mixed  gas  and 
vapors  being  subsequently  superheated,  and  thus  permanently  combined. 
Kidder's  patent  covers  combustible  non-luminant  gases  generally;  but, 
by  way  of  example,  the  specification  names  water  gas,  hydrogen  gas, 
carbonic  oxide  gas,  and  marsh  gas.  Now,  there  is  a  conflict  of  opinion 
between  the  witnesses  in  this  case* as  to  whether  "marsh  gas"  and  what 
is  now  known  by  the  term  "natural  gas  "  are  one  and  the  same.  But, 
if  not  absolutely  identical,  certainly  the  difference  between  them  is  so 
very  slight  that  it  may  be  safely  affirmed  that,  as  respects  the  process 
by  which  they  may  be  carbureted,  it  is  an  unimportant  difference.  To 
the  suggestion  that,  at  the  date  of  Kidder's  patent,  no  analysis  of  nat- 
ural gas,  so  far  as  appears,  had  been  made  to  determine  its  elements,  it 
can  be  answered  that,  at  any  rate,  so  soon  as  it  came  into  use  as  a  fuel 
and  illuminant,  it  was  known  to  belong  to  the  class  of  lean  gases. 

But  Mr.  Smith  was  not  the  first  to  show  to  the  public  a  process  for 
combining  fixedly,  by  the  agency  ot  heat,  the  gases  of  decomposed  hy- 
drocarbons and  natural  gas,  eo  nomine.  The  patent  granted  to  Asa  W. 
Wilkinson  on  June  17, 1873,  distinctly  sets  forth  a  process  for  manufact- 
uring an  illuminating  gas  by  taking  "the  natural  light  carbureted  hydro- 


Digitized  by 


Google 


SMITH  V.  PITTSBUBOH  QA8  00.  149 

gen  gas  escaping  in  some  places  from  the  earth, ^'  and,  after  purifying  it, 
passing  it  through  a  retort  or  retorts,  heated  at  or  near  a  cherry  red,  into 
which  petroleum  or  other  rich  hydrocarbon  is  introduced.  The  claim 
of  the  patent  deserves  to  be  here  quoted  at  large. 

**  A  process  of  manufacturing  a  rich  and  superior  illuminating  gas  by  first 
producing  ordinary  illuminatiug  gas  from  bituminous  coal,  or  taking  the  nat- 
ural light  carbureted  liydrogen  gas  escaping  in  some  places  from  the  earth, 
then  purifying  the  same  by  the  usual  process,  and  finally  passiug  the  purlHed 
gas  through  a  retort  or  retorts  kept  at  or  near  a  cherry*red  heat,  into  which 
a  rich  hydrocarbon,  such  as  petroleum,  naphtha,  oils,  resin,  &c.,  is  introduced, 
substantially  in  the  manner  set  forth." 

The  defendant  cites  Wilkinson's  patent  as  anticipatory  of  the  Smith 
invention,  and  the  point  will  be  considered  hereafter  That  patent  is 
now  referred  to  as  illustrative,  in  part,  of  the  prior  state  of  the  art;  and, 
surely,  it  evinces,  in  connection  with  the  other  proofs  under  this  head, 
that  Smith's  patent  cannot  be  construed  so  broadly  as  to  cover  every 
mode  whereby  a  fixed  compound  illuminating  gas  is  produced  by  com- 
bining natural  gas  with  the  gases  of  fluid  hydrocarbon  by  means  of  heat. 

Turning  now  to  the  proceedings  in  the  patent  ofiSce,  we  find  that,  in 
view  of  the  several  prior  patents  referred  to  by  the  examiner.  Smith's 
applicatiuii  was  twice  rejected.  Upon  the  first  rejection,  in  a  written 
communication  to  the  commissioner,  Mr.  Smith  called  particular  atten- 
tion to  the  fact  that  his  invention '' consists  essentially  in  heating  natural 
gas  underpressure  to  a  temperature  sufficient  to  decompose  a  liquid  hy- 
drocarbon, and  then  decomposing  such  hydrocarbon  by  mixing  with  the 
heated  fixed  gas  while  under  pressure."  And  in  a  further  written  com- 
munication to  the  commissioner,  upon  the  second  rejection,  after  stating 
that  in  his  case  it  was  plainly  set  forth  that  ''the  temperature  should  be 
sufficient  to  decompose  the  admingled  hydrocarbon  so  as  to  form  a  fixed 
gas,"  Mr.  Smith  added  this  significant  language: 

''In  other  words,  applicant  employes  the  natural  gas  as  a  vehicle  for  con- 
veying the  necessary  heat  to  the  fiuid  hydrocarbon,  to  decompose  it.  This 
has  not  been  even  hinted  at  in  any  reference,  and,  as  it  forms  an  essential 
element  of  the  present  invention,  it  is  submitted  that  the  case  should  be  al- 
lowed." 

Then,  upon  the  examiner's  calling  for  "a  full  and  fair  acknowledgment 
of  the  state  of  the  art  as  shown  by  the  references,  to  distinguish  between 
what  is  old  and  what  is  claimed  as  the  improvement,"  the  specification 
vas  amended  by  inserting  the  following  statement  of  the  invention  and 
disclaimer: 

"My  invention  consists  in  an  improved  process  of  producing  illuminating 
gas,  by  heating  natural  gas  to  a  temperature  sufficient  to  decompose  fiuid  hy- 
drocarbon, forming  a  fixed  gas  of  any  desired  illuminating  standard,  as  more 
fully  hereinafter  specified.  *  *  *  1  am  aware  that  poor  gas  has  been  en- 
riched bypassing  it  directly  from  the  retorts  in  which  it  is  generated  through 
liquid  hydrocarbon,  so  as  to  take  up  the  vapor  of  the  same,  and  convert  the 
mixed  gases  and  vapor  into  a  fixed  gas  by  re-retorting;  also,  that  natural  gas 
lias  been,  together  with  steam,  passed  through  highly-heated  carbon,  the  re* 
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sultant  gases  being  combined  with  liquid  hydrocarbon,  and  the  mixed  gases 
and  vapor  converted  into  a  fixed  gas  by  subjecting  the  same  to  intense  heat; 
and  such  processes  I  do  not  claim." 

After  this  amendment,  there  was  an  allowance  of  the  patent  with  the 
claim  as  hereinbefore  quoted.  Applying,  then,  to  the  Smith  patent,  the 
principles  of  construction  laid  down  by  the  supreme  court  in  the  cases 
of  Union  Metallic  Cartridge  Co.  v.  United  States  Cartridge  Co,^  112  U.  S. 
C24,  5  Sup.  Ct.  Rep.  475;  Sargent  v.  Lock  Co,,  114  U.  S.  63,  5  Sup.  Ct. 
Rep.  1021;  Shepard  v.  Carrigan,  116  U.  S.  593,  6  Sup.  Ct.  Rep.  493; 
and  Sutter  v.  Robinson,  119  U.  S.  530,  7  Sup.  Ct.  Rep.  376, — a  more 
limited  effect  must  be  given  to  the  claim  than  the  plaintiffs  insist  on. 
The  above  citations  from  Mr.  Smith's  written  communications  to  the 
commissioner,  upon  the  faith  of  which  the  office  acted,  cannot  now  be  ex- 
cluded from  consideration.  They,  in  effect,  restricted  his  application 
to  a  process  in  which  hydrocarbon  is  decomposed  by  means  of  heated 
natural  gas,  or,  as  he  himself  put  the  case,  to  a  process  which  employs 
"the  natural  gas  as  a  vehicle  for  conveying  the  necessary  heat  to  the 
hydrocarbon,  to  decompose  it."  And,  when  we  read  the  claim  in  con- 
nection with  the  amended  specification,  it  is  not  difficult  to  see  that  it 
is  so  limited;  for,  as  there  defined,  the  patented  process  consists  of  two 
steps, — first,  "heating  natural  gas"  sufficiently  "to  decompose  and  con» 
vert  a  fluid  hydrocarbon  into  a  fixed  gas,"  and  "then  bringing  such 
hydrocarbon  into  contact  with  the  heated  natural  gas."  Now,  it  seems 
to  me  clear  that  the  defendant  does  not  practice  that  process,  for  the 
natural  gas  enters  the  mixing  or  subchamber  of  the  Granger  apparatus 
at  the  defendant's  works  in  its  natural,  cold  state,  and,  there  interming- 
ling with  the  heated  water  gas  and  the  hydrocarbon  oil,  the  gases  and 
the  petroleum  vapor  together  pass  into  the  superheater,  and  up  through 
the  heated  brick  checker-work. 

If  the  foregoing  views  are  correct,  the  defense  of  non-infringement 
must  prevail,  and  hence  this  opinion  might  well  here  end.  But  the 
defense  of  anticipation  has  been  fully  argued  by  counsel,  and  it  is  per- 
haps better  that  the  court  pass  directly  upon  it,  also.  The  evidence  to 
sustain  this  defense  is  the  Wilkinson  patent,  already  referred  to,  and 
proof  by  John  M.  Critchlow  of  the  alleged  prior  use  at  the  works  of  the 
Beaver  Falls  Gas  Company  in  Beaver  county,  Pa.  Comparing  the  Wil- 
kinson and  Smith  patents,  it  is  quite  plain  that  the  respective  processes 
therein  described  are  alike  in  purpose  and  in  the  apparatus  employed; 
that  in  the  practice  of  each  the  natural  gas  is  heated,  and  the  fluid  hy- 
drocarbon then  brought  into  contact  with  it  in  its  heated  condition;  and 
that  the  result  in  each  case  is  the  same.  It  is,  however,  here  worthy 
of  note  that,  while  Smith  does  not  mention  any  specific  degree  of  heat, 
Wilkinson  directs  that  the  retorts  be  kept  at  or  near  a  cherry-red  heat, 
which  the  plaintiffs'  proofs  show  is  the  proper  temperature.  The  only 
ditference,  then,  between  the  two  patents,  is  that  Wilkinson  provides  for 
the  purification  of  the  natural  gas  by  the  usual  process — that  is,  by 
passing  it  through  lime  purifiers — before  heating  the  gas,  whereas  Smith 
says  nothing  about  its  purification.     Doubtless  Wilkinson  supposed  that 
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nataral  gas,  like  coal  gas, — to  which  his  patent  also  applies, — contains 
some  impurity  which  should  be  eliminated;  and  in  his  specification  he 
explains  the  advantage  of  purifying  the  gas,  whether  natural  gas  or  coal 
gas  be  under  treatment,  before  it  enters  the  retorts.     His  language  is  this: 

''The  gas  requires  no  purification  after  having  left  the  last  retort,  and  is 
DOW  ready  for  the  holder,  tlius  avoiding  the  loss  in  illumination  that  rich  gas 
suffers  in  passing  through  the  puriQers." 

From  this  I  think  it  Is  evident  that  Wilkinson  did  not  regard  the  previous 
purification  of  the  natural  gas  as  at  all  necessary  in  order  to  carburet  it.  It 
might  as  well  be  argued  that  he  supposed  that  the  pre-purification  of  the 
coal  gas  was  necessary  before  it  could  be  enriched.  In  my  judgment, 
his  patent  does  not  teach ,  or  even  intimate,  that,  in  order  to  carburet  natural 
gas,  its  purification  is  a  prerequisite.  Manifestly  the  prescribed  purifi- 
cation is  simply  preliminary  to  the  practice  of  the  enriching  process  de- 
scribed in  the  patent,  and  here  in  question,  and  is  no  part  of  the  process 
itself.  Moreover,  the  uncontradicted  evidence — coming,  too,  from  the 
plaintiffs'  expert — ^is  that  the  purification  of  natural  gas  by  the  usual 
process  does  not  in  any  wise  change  the  nature  of  the  gas,  but  simply 
.removes  any  carbonic  acid  that  may  be  present;  and  the  witness  says: 

'*It  would  leave  it  in  a  better  condition  to  combine  with  the  hydrocarbon 
by  reason  of  the  removal  of  the  carbonic  acid.  Except  by  the  removal  of  the 
carbonic  acid,  the  gas  would  be  the  same." 

But,  if  previous  purification  puts  the  natural  gas  in  a  more  suitable 
stale  for  combining  with  the  fluid  hydrocarbon,  by  what  mode  of  rea- 
soning can  the  conclusion  be  reached  that  the  omission  by  Smith  of  such 
purification  involved  invention?  Again,  can  it  be  doubted  that,  had 
Wilkinson's  process  been  later  than  Smith's,  it  would  have  infringed 
Smith's  patent?  But,  if  so,  being  earlier,  it  anticipated  it.  Peters  v. 
Manufactxmng  Co.,  129  U.  S.  530,  537,  9  Sup.  Ct.  Rep.  389. 

The  enrichment  of  natural  gas,  to  increase  its  illuminating  power,  by 
mixing  it,  in  a  heated  condition,  with  petroleum,  was  practiced  at  the 
works  of  the  Beaver  Falls  Gas  Company  in  the  years  1877  and  1878; 
and  the  mode  of  operation  is  thus  described  by  Mr.  Critchlow,  whose 
testimony  is  uncontradicted,  and  maybe  accepted  as  truthful  in  its  state- 
ments of  fact.  The  natural  gets,  as  it  came  from  the  earth,  was  con*'eyed 
in  a  pipe  inserted  through  the  lid  of  the  mouth-piece  of  an  ordinary  re- 
tort, and  delivered  at  the  rear  end  of  the  retort,  which  was  heated  to  the 
degree  common  in  the  distillation  of  coal, — say  from  1,800  deg.  to  2,100 
d^.  From  the  rear  end  of  the  retort  the  natural  gas  passed  to  the  for- 
ward end,  and  thence  upwardly  through  a  vertical  stand-pipe  which 
connected  the  retort  with  the  hydraulic  main.  The  hydrocarbon  oil  for 
carbureting  the  natural  gas  was  introduced  into  the  stand-pipe,  and, 
falling  from  the  point  of  introduction,  met  and  came  in  direct  contact 
with  the  ascending  hot  natural  gas,  and  ^'  was  thereby  volatilized  to  a 
large  extent,"  and,  mixing  with  the  hot  natural  gas,  was  carried  to  the 
hydraulic  main.  That  part  of  the  oil  which  was  not  immediately  so  af- 
fected by  direct  contact  with  the  heated  natural  gas  fell  to  the  forward 
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end  of  the  retort,  and  was  there  "more  slowly  volatilized"  and  mixed 
with  the  natural  gas.  The  product  of  this  operation  was  mingled  with 
ordinary  coal  gas,  and  the  admixture  supplied  to  consumers.  This  pro- 
cess was  practiced  at  the  Beaver  Falls  Gas- Works,  constantly,  for  the  pe- 
riod of  a  year  or  more,  and  was  then  discontinued  because  the  result  was 
unsatisfactory;  the  compound  gas,  when  any  great  quantity  of  oil  was 
used,  burning  with  a  smoky  flame,  and  the  diminution  of  the  quantity 
of  oil  producing  gas  of  low  candle  power.  Such  being  the  facts,  I  do 
not  see  how  it  can  be  denied  that  the  process  so  practiced  at  Beaver  Falls 
was  the  same  as  that  described  in  Smith's  patent,  and  was  an  anticipa- 
tion. What  more  does  the  patent  disclose  than  was  there  known  and 
pursued?  As  to  the  proper  proportions  in  the  admixture  of  the  natural 
gas  and  the  fluid  hydrocarbon,  the  patent  is  silent.  It  gives  no  instruc- 
tion whereby  the  excessive  employment  of  the  enriching  agent  may  be 
avoided.  Nor  can  the  transaction  at  Beaver  Falls  be  deemed  an  unsuc- 
cessful and  abandoned  experiment,  within  the  meaning  of  the  patent  law. 
An  illuminating  compound  gas  was  there  actually  produced,  and  for  a 
long  time  was  extensively  used.  The  cessation  of  the  use  was  not  be- 
cause the  process  was  impracticable,  but  by  reason  of  the  unsatisfac- 
tory nature  of  the  product,  in  that  the  compound  gas  burned  with  a" 
smoky  flame.  And  here  it  must  be  observed  that  there  is  testimony  in 
the  case  tending  very  strongly  to  show  that  smokiness  is  a  defect  inher- 
ent in  gas  produced  by  combining  natural  gas  and  petroleum  gas,  for  the 
reason  that  natural  gas  is  deficient  in  hydrogen.  I  will  not,  however, 
discuss  that  subject.  It  is  enough  here  to  say  that  in  my  opinion  the 
defense  of  anticipation  is  made  out. 

The  defendant  sets  up  other  defenses,  which  have  not  been  alluded  to 
and  will  not  be  considered  here,  inasmuch  as,  for  the  reasons  already 
given,  the  bill  of  complaint  must  be  dismissed.  Let  a  decree  be  drawn 
dismissing  the  bill,  with  costs. 


McCoRMicE  Harvestino  Mach.  Co.  t;.  Minneapolis  Harvester 

Works. 

CCireuU  Court,  D.  Minnesota.    April  7, 1890.) 

Patents  for  Inventions— Prtoritt —Laches. 

An  improvement  in  grain-binders  was  conceived,  and  orally  explained  by  the  in* 
ventor,  in  June,  1879,  to  persons  skilled  in  the  operation  of  harvesters,  and  their 
construction.  His  devices  were  constructed  and  in  operation  on  a  machine  in  tho 
harvest  of  1880,  and  a  patent  was  applied  for  in  June,  1881.  Complainant's  as- 
signor applied  for  a  patent  in  April,  1880.  Heldy  that  the  first  inventor  did  not  lose 
his  claim  to  priority  by  delay. 

In  Equity.     Bill  to  determine  priority  of  invention. 
Parkinson  &  Parkinson^  for  complainants. 
J.  R.  Bmnett,  for  defendant. 
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Nelson,  J.  This  is  a  suit  in  equity,  brought,  under  section  4915  of 
the  Revised  Statutes  of  the  United  States,  by  the  complainant,  to  whom 
a  patent  on  application  was  refused  by  the  commissioner  of  patents, 
praying  a  decree  that  he  is  entitled,  according  to  law,  to  receive  a  patent 
for  his  invention  relating  to  improvements  in  grain-binders,  as  specified 
in  the  following  claim: 

"In  combination  with  the  knotter,  a  cord-holder,  mounted  on  a  swinging 
frame,  pivoted  as  described,  to  oppose  its  weight  to  the  stress  of  tlie  cord,  a 
projecting  arm  from  said  frame,  and  a  cam  upon  a  revolving  shaft,  adapted 
to  force  said  holder  down,  after  the  knotting  operation  terminates." 

The  complainant  brmgs  the  suit  as  assignee  of  Charles  Jewell,  and 
against  the  defendant,  who  is  the  assignee  of  John  F.  Appleby.  The 
answer  denies  that  Jewell  was  the  first  inventor,  and  entitled  to  a  patent 
therefor.  The  cause  is  put  at  issue  by  replication,  and  the  only  proofs 
submitted  were  those  taken  in  the  patent-office,  during  the  pendency  of 
an  interference  between  the  invention  of  Jewell,  as  heretofore  set  forth 
and  claimed,  and  the  second  claim  of  Appleby,  which  is  in  the  following 
words: 

''In  combination  with  the  tyer  and  cord-holder,  mounted  on  the  swinging 
frame,  ^S  pivoted  as  described,  to  oppose  its  weight  against  tiie  cord;  the 
^rm,  /',  on  said  frame,  and  tlie  cam,  /^  on  the  shaft,  /,  adapted  to  control 
the  action  of  the  cord-holder,  substantially  as  and  for  the  purpose  hereinbe- 
fore described.** 

The  examiner  of  interferences,  the  board  of  appeals,  and  the  commis- 
sioner of  patents  adjudged  priority  of  invention  in  favor  of  Appleby,  and 
refused  a  patent  to  Jewell's  assignee. 

Subsequent  to  the  commencement  of  this  suit,  a  bill  in  equity  was 
filed  by  the  defendant  against  the  complainant  in  this  cause,  a  patent 
having  been  issued  to  it,  as  ^assignee  of  Appleby,  embracing  the  claim 
above  set  forth;  and  all  the  copies  of  the  patent-office  records  in  the  lat- 
ter cause,  which  are  now  pending  in  this  court,  are  stipulated  into  this 
cause.  The  application  of  Jewell  was  formally  filed  on  the  23d  of  April, 
1880.  The  application  of  Appleby  was  filed  June  29,  1881,  and  a  pat- 
ent was  issued,  embracing  this  claim,  August  15,'  1882.  On  the  testi- 
mony before  the  patent-office,  the  examiner  and  the  board  of  appeals 
promptly  decided  in  favor  of  Appleby.  The  commissioner  of  patents, 
however,  expressed  grave  doubts  about  the  correctness  of  the  award  of 
the  board  of  examiners,  but  refused  to  overrule  it.  The  claim  of  Ap- 
pleby to  priority  rests  upon  the  testimony  of  Dixon,  Carver,  and  Appleby 
himself.  Dixon,  who  is  an  expert  in  patent  matters,  testifies  that  Ap- 
pleby explained  to  him  the  invention  for  which  Jewell's  assignee  now 
asks  a  patent  about  the  15th  of  June,  1879,  and  that  his  explanations 
were  made  in  the  presence  of  a  grain-binder,  and  that  they  were  per- 
fectly intelligible  to  him„and  that  Appleby  pointed  out  on  the  grain- 
binder  present  how  he  would  apply  the  invention;  and  in  fact  that  the 
explanations  were  made  so  clear  that  he  or  any  good  mechanic  could 
have  made  the  device  from  the  descriptions  given.  He  says  in  his  depo- 
sition, in  answer  to  the  second  question — 
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"Are  you  acquainted  with  John  F.  Applebj,  now  present,  and  a  party  ta 
this  interference?  Answer,  Yes,  sir.  Q,  3.  How  long  have  you  known 
)uni,  and  when  and  where  have  you  principally  met  him?  A,  I  have  known 
him  since  the  fail  of  1878.  Met  him  in  Piano,  Illinois,  in  1879  and  1880. 
*  *  *  Q.  4.  What  was  he  doing,  and  what  were  you  doing,  when  you  met 
him  in  Piano,  Illinois?  A.  He  was  adapting  his  binder  to  our  harvester.  I 
was  looking  after  Mr.  Deering's  business,  as  I  am  now.  Q.  5.  Had  you  any 
conversation  with  Mr.  Deering  *  *  *  In  reference  *to  the  device  which 
holds  the  cord  below  the  knot-tying  device?  If  so,  state  when.  A.  I  had, 
al>oiit  the  15th  of  June,  1879.  Q.  6.  State  what  the  conversation  was.  A. 
Well,  we  were  trying  cord,— different  kinds  of  cord, — and  there  was  one 
kind — *jute  cord,*  I  think  they  called  it — that  we  couldn't  make  work.  It 
would  pull  in  two  before  it  would  draw  through  the  disk,  Mr.  Appleby  re- 
marked to  me  that  he  had  a  device  by  which  he  could  float  the  disk,  the 
notched  wheel  forming  part  of  the  cord-holding  mechanism,  and  use  that  cord. 
He  went  on  to  explain  it  to  me,  and  I  objected  to  it  on  the  ground  that  he 
could  not  cam  it  up  in  correct  time  with  the  knotter,  and  would  break  the 
cord.  He  explained  that  he  had  that  fixed  all  right,  as  he  would  cutaway  the 
cam,  and  let  the  cord  draw  the  cord-holder  up  to  the  knotter,  as  the  knotter 
required  the  cord,  and  only  cam  it  down.  I  remarked  to  him  that  I  thought 
that  was  all  right,  and  I  had  no  more  conversation  on  that  subject  with  him 
until  I  saw  the  device." 

Jewell  conceived  the  invention  not  earlier  than  the  time  when  Brown, 
the  blacksmith,  according  to  the  testimony,  placed  the  arm  in  the  binder 
in  September,  1879.  Cable  testifies  that  he  saw  Brown  put  it  in  at  that 
time.  Brown  swears  he  did  the  work  in  the  summer  or  fall  of  1879,  and 
Van  Tassell  is  certain  the  cord  was  not  operated  by  the  depending  arm 
and  cam  in  July,  1879,  and  that  the  arm  was  not  on  the  cord-holder  at 
that  time.  Appleby  conceived  the  invention  as  early  as  June,  1879,  as 
appears  from  the  testimony  of  Dixon  and  Carver,  which  corroborates  Ap- 
pleby. Shufeldt,  employed  by  the  Minneapolis  Harvester  Works  at  the 
time  Appleby  was  superintendent,  made  the  patterns  of  Appleby's  device 
the  latter  part  of  July  or  the  1st  of  August,  1880.  He  testifies  that 
Appleby  took  him  to  a  machine  (an  Appleby  binder)  that  had  no  swing- 
ing frame  upon  it,  and  orally  described  the  device,  and  pointed  out  with 
his  hand  what  he  wanted  put  upon  the  binder,  and  from  that  description 
he  understood  how  to  make  the  patterns,  to  apply  the  device  to  the  ma- 
chine, and  how  it  was  to  operate.  The  machine  was  made  as  soon  as 
the  patterns  were  finished,  and  was  completed  not  later  than  August  15, 
1880,  and  was  operated  in  the  field  the  same  month. 

The  real  question  is,  was  the  patent-office  decision,  giving  priority  to 
Appleby,  correct;  or  did  the  delay  of  Appleby  in  putting  his  device  in 
operation  in  the  field,  and  in  filing  his  application  for  a  patent,  deprive 
him  of  his  claim  to  priority  of  invention?  The  true  rule  is,  as  between 
two  independent  inventors,  each  claiming  priority  of  invention — 

"That  if  the  first  person  to  adequately  conceive  and  disclose  an  invention, 
actually  reduces  it  to  practice,  and  connects  his  conception  and  completion  by 
such  diligence  as  his  circumstances  and  the  character  of  his  invention  admit 
of,  his  right  to  a  patent  cannot  be  defeated  by  any  amount  of  diligence  in  com- 
ing to  the  paten  t-ofi[lce  of  an  inventor  whose  conception  is  of  later  date.'* 
Hunter  v.  Miller.  50  O.  G.  1766, 
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He  who  first  conceives  and  gives  expression  to  the  idea  of  an  invention 
in  such  clear  and  intelligible  manner  that  a  person  skilled  in  the  busi- 
ness could  construct  the  thing,  is  entitled  to  a  patent,  provided  he  uses 
reasonable  diligence  in  perfecting  it.  Such  description  or  expression  of 
the  idea  may  be  oral,  and  need  not  necessarily  be  in  writing,  or  accom- 
panied by  a  drawing,  and  the  right  of  the  first  inventor  is  not  lost  merely 
by  lapse  of  time  between  the  invention  and  application  for  a  patent. 
Dietz  V.  Burnham  and  Gibbs  v.  Johnaorij  Morrell,  J.  See  Laws.  Patent 
Dig.  429.  Judge  Story  states  that  rule  in  Reed  v.  Gutter,  1  Story,  590, 
as  follows : 

"He  who  invents  first  shall  have  the  prior  right,  if  he  is  using  reasonable 
diligence  in  adapting  and  perfecting  the  same,  although  the  second  inventor 
has  in  fact  first  perfected  the  same,  and  reduced  the  same  to  pi*actice  in  a 
positive  form." 

And  in  Hvhel  v.  Dick,  28  Fed.  Rep.  140,  Judge  Shipman,  in  the  case 
under  consideration  by  him,  where  the  time  during  which  the  inventor 
being  chargable  with  laches  was  19  months,  and  10  months  elapsed  after 
the  completion  of  the  machine,  and  before  he  applied  for  a  patent,  said : 
"I  cannot  say  that  there  were  such  laches  as  should  deprive  him  of  the 
reward  which  ordinarily  attends  priority  of  invention." 

I  think  the  testimony  also  justifies  me  in  saying  that  Appleby  used 
proper  diligence  during  the  period  between  his  conception  and  descrip- 
tion of  the  machine  to  Dixon  and  Carver  and  the  completion  of  his  in- 
vention, when  the  castings  were  made  from  Shufeldt's  patterns,  and  the 
machine  put  in  the  field.  Appleby  was  entitled  to  a  reasonable  time, 
to  be  judged  of  according  to  the  circumstances  of  the  case,  in  which  to 
perfect  his  invention,  and  reduce  it  to  practice,  without  impairing  his 
claim  to  priority.  His  invention  was  an  important  one,  and  he  had  a 
machine  with  it  on  in  the  field  before  the  close  of  the  next  year's  harvest, 
after  his  description  and  explanation  of  his  invention  to  Dixon  and  Carver. 
He  might  have  been  more  expeditious  in  having  a  machine  made  embody- 
ing his  invention,  but  did  he  delay  for  an  unreasonable  period  the  prac- 
ti<^  embodiment  of  his  mental  conceptions,  so  as  to  deprive  him  of  his 
claim  of  priority?  The  answer  to  this  question  is  not  free  from  doubt; 
but,  considering  tjie  nature  of  the  invention,  and  also  the  fact  that  Ap- 
pleby was  engaged  in  making  application  for  other  important  improve- 
ments then  in  use  connected  with  harvester  machines,  I  do  not  think 
such  delay  fatal  to  his  claim  of  priority.  A  decree  will  be  entered  dis- 
missing the  bill. 
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ScHUETTE  et  d.  V.  Anderson. 
{Circuit  Cowrt,  W.  D,  Pennsylvania.    May  6, 1890.) 

Patents  por  Inventions— Novelty — ^Infuingement— Mantel  Fbambs. 

Letters  patent  No.  389,840,  granted  September  11, 1888,  to  Scbuette  &  Ck).,  assignees 
.of  Robert  B.  Thompson,  for  an  improvement  in  the  oonstructionof  mantels,  whereby 
ono  size  of  mantel  frame  may  be  fitted  to  fire-places  of  diJferent  sizes,  do  not  dis- 
close an  invention  of  any  primary  cbaracter ;  the  same  general  result  having  already- 
been  achieved.  The  patentees  are  to  be  confined  to  their  specific  form  of  construc- 
tion ;  and  their  rights  are  not  infringed  by  mantels  made  under  letters  patent  Now 
409,596,  granted  to  William  Anderson  on  August  20, 1889. 

In  tequity. 

W.  BakeweU  &  Sons,  for  complainants. 

Joseph  R.  Edson,  for  defendant. 

AcHEsoN,  J.  The  plaintiflfe,  to  whom,  as  assignees  of  Robert  B. 
Thompson,  the  inventor,  letters  patent  No.  389,340,  for  an  improvement 
in  the  construction  of  mantels,  were  issued  on  September  11,  1888,  sue 
the  defendant  for  the  alleged  infringement  of  the  same.  The  declared 
object  of  the  invention  is  to  provide  a  construction  for  mantels  whereby- 
one  size  of  mantel  frame  may  readily  and  accurately  be  fitted  to  fire- 
places of  different  sizes;  and  the  specification  thus  states  what  the  in- 
vention is: 

**The  improvement  consists  in  combining  with  the  frieze  and  pilasters  of  the 
mantel  frame  a  lintel,  extending  below  the  frieze,  and  jambs  extending  in- 
ward from  the  pilasters,  the  jambs  and  lintel  being  connected  by  a  tongue 
and  groove  slide  joint,  substantially  in  the  manner  hereinafter  described,  and 
as  pointed  out  in  the  claim. " 

Then,  after  a  reference  to  the  accompanying  drawings,  follows  this 
particular  description: 

"A  designates  a  mantel,  which  may  be  constructed,  as  usual,  of  wood  or 
kindred  material,  with  a  more  or  less  ornamental  frieze,  B,  and  pilastera,  G» 
forming  an  inclosure  which  is  to  be  fitted  to  the  fire-place,  in  front  of  wtiicU 
the  mantel  is  to  be  arranged.  To  tliis  end,  in  my  improvement,  a  wooden  or 
other  lintel,  D,  having  a  longitudinal  groove,  D',  in  its  lower  edge,  is  fastened 
along  the  back  of  the  frieze,  B,  with  its  lower  edge  extending  below  the  same, 
so  as  to  make  the  opening  the  desired  height.  Jambs,  E,  having  tongues,  F, 
on  their  upper  ends  adapted  to  the  groove,  D^  in  the  lintel,  are  then  cut  to 
the  desired  length,  and  suitably  fastened  to  the  backs  of  the  pllastera,  0,  with 
their  tongues,  F,  resting  in  the  groove,  D',  and  at  an  equal  and  such  a  dis- 
tance from  the  center  line  of  the  fire  opening  as  to  make  the  width  of  the  same 
correspond  to  that  of  the  fire-place." 

The  claim  of  the  patent  is  in  these  words: 

**  A  mantel  constructed  of  a  frieze,  pilasters  fixed  to  opposite  ends  thereof, 
a  lintel  secured  detachably  to  the  back  of  the  frieze,  and  projecting  below  the 
same,  and  jambs  secured  detachably  to  the  backs  of  the  pilasters,  projecting 
inward  beyond  the  same,  and  connected  by  an  adjustable  slide  joint  to  the  de- 
tachable lintel,  substantially  as  described." 

The  "adjustable  slide  joint"  designated  in  the  claim  is,  of  course,  the 
tongue  and  groove  joint  to  which,  as  we  have  seen,  such  prominence  is 
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given  in  the  specification*,  first,  in  the  general  statement  of  the  invention, 
thus,  "the  jambs  and  lintel  being  connected  by  a  tongue  and  groove  slide 
joint,  substantially  in  the  manner  hereinafter  described,  and  as  pointed 
out  in  the  claim,"  and  then  in  the  after  and  more  complete  description, 
viz.: 

''*  *  *  Lintel,  D,  having  a  longitudinal  groove,  D',  in  its  lower  edge. 
*  *  *  Jambs,  £,  having  tongues,  F,  on  their  upper  ends  adapted  to  the 
groove,  D\  in  tiie  lintel,  «  «  «  and  suitably  fastened  to  the  backs  of  the 
pilasters,  C,  with  their  tongues,  F,  resting  in  the  groove,  D\" 

It  is  needless  to  state  that  this  joint  was  old,  and  commonly  used  for 
many  purposes  in  carpentry.  The  word  "detachably"  found  in  the 
claim  does  not  elsewhere  occur,  nor  does  the  specification  contain  any 
statement  explanatory  of  the  sense  in  which  the  term  is  used.  But  Fig. 
2  of  the  drawings  shows  that  the  lintel  is  fastened  to  the  back  of  the 
frieze,  and  the  jambs  to  the  backs  of  the  pilasters,  by  means  of  screws; 
and,  having  regard  to  the  avowed  object  of  the  invention,  it  may  fairly 
be  concluded  that  by  the  phrase  "secured  detachably"  is  meant  by  a 
fastening,  by  screws  or  otherwise,  which  admits  of  the  ready  removal 
and  adjustment  of  the  lintel  and  jambs  without  further  disturbing  the 
mantel  frame. 

In  behalf  of  the  plaintifia,  it  is  contended  with  great  earnestness  that 
the  secure  union  of  the  non-adjustable  parts  of  the  mantel,  viz.,  the 
frieze  and  pilasters,  so  as  to  form  a  strong,  self-sustaining  frame-work, 
which  will  bear  transportation  and  handling,  and  is  not  at  all  dependent 
on  ibe  jambs  and  lintel  for  strength  or  support,  is  a  distinguishing  char* 
acteristic,  if  not  the  chief  feature,  of  Thompson's  invention.  But,  cer- 
tainly, this  is  not  to  be  discerned  on  the  face  of  the  patent.  There  is 
not  a  word  in  the  body  of  the  specification  descriptive  of  the  manner  in 
which  the  frieze  and  pilasters  are  connected,  and  all  on  that  subject  we 
learn  from  the  claim  is  that  the  pilasters  are  "fixed  to  the  opposite  ends" 
of  the  frieze.  Nor  do  the  drawings  show  how  the  frieze  is  connected 
with  the  pilasters.  But,  looking  into  the  specification,  we  discover  the 
inventor  unfolding  his  invention  in  this  wise: 

''A  designates  a  mantel,  which  may  be  constructed,  as  usual,  of  wood  or 
kindred  material,  with  a  more  or  less  ornamental  frieze,  B,  and  pilasters, 
O,  forming  an  inclosure  which  is  to  befitted  to  the  fire-place  in  front  of  which 
the  mantei  is  to  be  arranged.  To  this  eiid.  in  my  improvement,  a  wooden  or 
other  lintel    *    *    *    is  fastened  along  the  back  of  the  frieze:" 

— and  then  follows  the  further  description,  already  quoted,  respecting 
the  lintel  and  jambs,  and  the  mode  of  their  adjustment  to  the  fire-place. 
In  my  judgment,  then,  the  substance  of  Thompson's  invention  as  dis- 
closed by  his  specification  is  the  adjustability  of  the  lintel  and  jambs 
whereby  one  size  of  mantel  frame  may  readily  be  fitted  to  fire-places  of 
dififerent  sizes.  But  certain  is  it  that  Thompson  was  not  the  first  to  de- 
vise an  adjustable  mantel.  The  patent  to  Thomas  Scautlin,  No.  245,095 » 
dated  August  2, 1881,  which,  it  is  noticeable,  only  professes  to  be  for"im- 
provements"  in  adjustable  mantel-pieces,  shows  provision — Firsts  for  an 
adjustable  shelf  and  outside  jambs  adapted  to  fit  a  variety  of  sizes  of 
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chimney;  and,  secondly,  "adjustable  jambs  to  the  fire-place  opening 
adapted  to  increase  or  diminish  the  size  of  the  fire-place,  and  fit  a  variety 
of  sizes  of  grate  baskets."  And  the  patent  to  Robert  H.  Gudgeon,  No. 
254,868,  dated  March  14,  1882,  shows  such  a  construction  of  the  parts 
constituting  the  chimney-piece,  chimney-piece  covering,  mantel-board 
and  super-mantel,  that  by  sliding  one  on  the  other  they  can  be  adjusted 
to  different  sizes  or  forms  of  grates  or  chimney  openings  "without  requir- 
ing to  be  specially  made,  and  without  the  assistance  of  skilled  labor  to 
^x  them."  The  following  clause  of  Gudgeon's  specification  has  special 
significance  here: 

"The  jambs,  a,  a,  are  provided  at  their  upper  ends,  where  joined  by  the 
frieze,  with  dove-tliil  grooves,  e,  e,  to  receive  the  ends  of  the  frieze,/,  f^ 
formed  with  a  dove-tail,  g,  at  each  end,  to  fit  and  slide  in  the  said  grooves." 

Again,  one  of  the  exhibits  in  this  case,  illustrating  the  prior  stat§  of 
the  art,  is  a  mantel  made  in  1880,  and  a  specimen  of  others  made  before 
and  since,  in  which  the  lintel  projects  below  the  frieze,  and  is  secured  to 
the  back  of  the  frieze  by  screws,  and  the  inner  jambs,  those  next  the 
fire-place,  are  secured  by  screws  to  the  backs  of  the  pilasters,  and  project 
inwardly  beyond  the  same.  That  mantel  has  also  outer  grounds  or 
jambs  running  the  whole  length  of  the  pilasters  and  frieze,  fastened 
thereto  by  screws,  and  binding  them  together.  There  is  direct  testimony 
that  those  mantels  were  made  and  sold  as  mantels  which  could  be  ad- 
justed and  fitted  to  fire-places  of  different  sizes. 

The  mantels  complained  of  as  infringing  the  plaintiffs'  patent  are  made 
under  letters  patent  No.  409,596,  granted  to  the  defendant  on  August 
20,  1889.  In  the  construction  of  these  mantels  the  lintel  is  not  attached 
to  the  back  of  the  frieze,  but  its  ends  are  attached  to  the  backs  of  the 
pilasters,  and  an  air  space  is  left  between  the  lintel  and  frieze,  which  is 
claimedto  be  a  great  advantage;  and  the  mode  of  connecting  the  jambs  and 
lintel  is  this,  viz.,  the  lintel,  at  each  end,  on  the  rear  F'de,  for  the  distance 
of  about  one-third  its  length  from  the  end,  and  for  some  inches  upwardly 
from  its  lower  edge,  is  rabbeted  or  "halved  out,"  and  each  jamb,  at  its 
upper  end  and  outer  side,  is  correspondingly  rabbeted  or  halved  out;  and 
these  reduced  parts  of  the  lintel  and  jambs  are  lapped,  and,  when  thus 
fitted,  are  secured  together  by  wood  screws  which  pass  through  the  jambs 
from  the  rear  side  into  the  lintel.  Now,  if  it  be  conceded  that  the  plain- 
tiffs' patent  reveals  a  patentable  invention,  yet,  surely,  in  view  of  the 
prior  state  of  the  art,  it  cannot  be  held  to  be  an  invention  of  any  primary 
character.  As  we  have  seen,  the  same  general  result  had  already  been 
achieved  by  prior  patentees.  At  the  most,  Thompson  was  an  improver 
only,  and  that,  too,  within  narrow  limits.  The  claim  of  the  patent, 
then,  is  not  to  be  interpreted  so  as  to  embrace  the  improvements  of 
others.  Railway  Co.  v.  Sayles,  97  U.  S.  554,  556;  Duff  v.  Pamp  Cb., 
107  U.  S.  636,  2  Sup.  Ct.  Rep.  487.  And,  upon  the  whole,  I  am  of 
opinion  that  the  plaintiffs  must  be  confined  to  the  specific  form  of  con- 
struction shown  by  their  patent,  and  that  the  defendant  does  not  infringe 
upon  their  rights.  Let  a  decree  be  drawn  dismissing  the  bill  of  com- 
plainti  with  costs. 


Digitized  by 


Google 


CELLULOID  If  AKUF'g  CO.  V.  EA8TMAK   DRY  PLATE  A  FILM  00.        159 

Celluloid  Manuf'g  Co.  v.  Eastman  Dry  Plate  &  Film  Co. 

Same  v.  Eastman  Co. 

(CircuUCov/r%N.D.  New  York.    April  25, 1890.) 

Patents  por  Invkntiows—Initmnoement— Injunction. 

A  preliminary  injanctiOD  for  infringement  of  letters  patent  Nos.  369,840,  269,848, 
and  269,344,  issued  to  John  H.  Stevens  December  19, 1882,  for  improvements  in  the 
manufacture  of  pyroxyline  compounds,  will  be  denied  where  it  appears  that  de- 
fendants are  responsible,  and  are  manufacturing  under  letters  patent  No.  417,202, 
granted  to  Henry  M.  Reichenbach,  thin  films  for  photographic  purposes  used  only 
on  rolls  owned  by  defendants,  and  alleged  to  be  patented,  and  that  plaintiffs  have 
never  manufactured  films  in  that  form  or  for  that  purpose. 

Motions  for  Preliminjiry  Injunctions. 
Frederic  H.  Betta,  for  the  motion. 
M.  B.  PhUipp^  opposed. 

CoxE,  J.  This  action  is  founded  upon  three  letters  patent,  granted 
to  John  H.  Stevens  on  the  19th  day  of  December,  1882,  for  improve- 
ments in  the  manufacture  of  pyroxyline  compounds.  They  are  num- 
bered respectively  269,340,  269,343  and  269,344.  No.  269,343  was, 
after  litigation,  declared  valid  by  this  court.  CeUuloid  Manufg  Co.  v.  Amer- 
ican Zylonite  Co. ,  35  Fed.  Rep.  301 .  The  other  two  have  not  been  adjudi- 
cated, but  they  are  for  analogous  improvements.  The  principal  conten- 
tion here  is  upon  the  question  of  infringement.  The  defendants  manufact- 
ure a  film  for  photographic  purposes  pursuant  to  the  formula  of  a  patent. 
No.  417,202,  owned  by  them  and  granted  to  Henry  M.  Reichenbach.  These 
tilms  are  very  thin,  are  made  in  long  lengths  wound  on  spools,  and  are  in- 
tended for  use  in  cameras  provided  with  roll-holders.  The  complainant 
has  never  made  for  sale  photographic  films  in  this  form  or  adapted  to 
this  use.  It  has,  therefore,  no  customers  to  supply  in  this  particular 
branch  of  industry.  It  is  entirely  dear  that  an  injunction  will  subject 
the  defendants  to  injury  of  the  most  serious  character  without  corre- 
sponding advantage  to  the  complainant.  The  defendants  are  not  inter- 
fering with  complainant's  market.  The  films  which  they  manufacture 
have  no  market  except  as  they  are  used  in  roll-holders  sold  by  them, 
and  protected,  it  is  alleged,  by  their  patents.  Should  the  defendants 
cease  making  these  films  the  complainant  would  not  be  materially  ben- 
efited, unless  the  defendants  abandon  their  defense  and  take  a  license 
under  the  patents  in  suit.  That  the  defendants  are  amply  responsible 
and  able  to  pay  any  amount  which  the  complainant  may  recover  against 
them  is  not  questioned.  If  the  case  were  one  where  the  defendants'  con- 
duct is  destroying  or  may  d«3troy  complamant's  business  the  situation 
would*  be  different.  The  complainant  may  acquire  the  right  to  furnish 
these  films  and  increase  its  business  to  this  extent,  but  there  can  be  no 
great  hardship  in  holding  this  right  in  abeyance  during  the  few  months 
that  will  elapse  pending  the  final  hearing.     The  defendants  strenuously 
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maintain  that  they  do  not  infringe.  There  is  no  reason  to  dispute  their 
good  faith  in  this  regard.  Their  process  is  covered  by  a  patent  and 
their  experts  are  confident  that  they  do  not  use  the  Stevens  process. 
This  important  question  ought  not  to  be  determined  on  affidavits.  The 
present  aspect  may  be  changed  when  the  ea;  parte  opinions  of  the  affiants 
have  passed  through  the  alembic  of  a  trial  and  have  thus  been  distilled 
mid  purified.  Many  theories  now  advanced  may  not  be  able  to  stand 
the  test  of  cross-examination.  It  is  sufficient  that  the  question  of  in- 
fringement should  not  be  determined  upon  affidavits  in  a  case  where  no 
-serious  injury  will  be  done  by  postponing  tlie  decision  until  the  final 
hearing.  Fire  Hose  ManuJ^g  Co.  v.  CaUahan  Co.,  41  Fed.  Rep.  50;  Carey 
v.  Miller,  34  Fed.  Rep.  392;  New  York  Orape  Sugar  Co.  v.  American  Orape 
Sugar  Co.,  20  Blatchf.  386,  10  Fed.  Rep.  835.     The  motions  are  denied. 


The  Barracoijta.' 
United  States  v.  The  Barracouta. 

{District  Court,  E,  D.  New  York.    AprU  9, 1890.) 

Customs  Duties— I:<rcoMiNO  Vessels— Obstructing  Boarding  Offiobr. 

Where  it  was  proved  that  the  steam-ship  B.,  on  entering  the  Bay  of  New  York, 
was  signaled  by  the  revenue  cutter  to  slacken  her  speed,  in  order  that  a  boardings 
officer  might  be  put  aboard  of  her,  but  that  the  B.  did  not  slacken  her  speed,  but 
continued  to  increase  the  distance  between  herself  and  the  cutter,  until  the  latter 
sheered  off,  and  that  during  this  time  the  master  of  the  B.  was  on  the  bridge,  it 
was  fields  on  proceedings  brought  against  the  B.  by  the  government,  under  sections 
3068,  9088,  Rev.  St..  that  the  action  of  the  B.  was  a  hindering  and  obstruction  to  the 
boarding  officer,  within  the  meaning  of  the  statute,  and  that  the  vessel  should  bo 
fined  $250. 

In  Admiralty. 

Jesse  Johnson,  U.  S.  Dist.  Atty.,  for  libelant. 

Wing,  Shoudy  &  PiUnam  and  C.  C.  Burlingham,  for  daimant. 

Benedict,  J.  This  is  a  proceeding  against  the  steam-ship  Barra- 
oouta,  taken  under  the  provisions  of  law  contained  in  sections  3068  and 
3088  of  the  Revised  Statutes.  In  order  to  maintain  the  action  it  is 
necessary  for  the  government  to  show  that  the  master  of  the  Barracouta, 
on  the  day  of  her  arrival  in  the  Port  of  New  York,  in  the  month  of 
September  last,  obstructed  or  hindered,  or  intentionally  caused  an  obstruc- 
tion or  hindrance  to,  the  custom-house  officer  in  his  effort  to  board  the 
steam-ship  for  the  purpose  of  carrying  into  effect  the  revenpe  laws  of 
the  United  States.  In  support  of  the  prosecution  the  government  has 
proved  that  on  the  day  in  question  the  revenue  officers  were  on  board 
of  the  revenue  cutter  in  the  lower  bay  for  the  purpose  of  boarding  in- 
coming vessels;  the  Barracouta,  then  moving  up  the  bay,  being  one  of 

>  Reported  by  Edward  G.  Benedict,  Esij.,  of  the  New  York  bar. 
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them.  In  order  to  enable  the  revenue  officer  to  board  the.  Barracouta, 
it  was  necessary  for  her  to  slacken  her  speed,  and  she  was  signaled  by 
the  cutter  to  do  so.  The  cutter  was  at  this  time  proceeding  towards 
the  Barracouta,  for  the  purpose  of  putting  the  officer  on  board,  and  her 
character  and  mission  was  made  evident  to  those  on  board  the  Barra- 
couta. The  Barracouta,  instead  of  heeding  the  signal  from  the  cutter, 
kept  up  her  speed,  and,  although  repeatedly  signaled  from  the  cutter, 
continued  to  increase  the  distance  between  herself  and  the  cutter.  Fi- 
ually  the  cutter,  after  having  followed  the  steam-ship  some  five  minutes 
without  observing  any  slackening  of  the  steam-ship's  speed,  abondoned 
the  chase,  and  turned  back  to  put  officers  on  board  other  steam-ships 
below.  These  facts  make  a  case  of  hindering  and  obstruction  to  the 
boa'rding  officer,  within  the  meaning  of  the  statute.  The  statute,  how- 
ever, is  confined  by  its  terms  to  the  master  of  the  vessel.  Accordingly 
it  became  necessary  for  the  government  to  make  it  appear  that  the  master 
of  the  Barracouta  was  in  control  of  her  movements  at  the  time  when 
she  steamed  away  from  the  cutter.  In  behalf  of  the  government 
two  witnesses  are  produced  from  the  cutter,  who  positively  testify  that  at 
the  time  the  Barracouta  was  steaming  away  from  the  cutter  they  saw  the 
master  of  the  Barracouta  on  the  bridge  of  the  steamer,  looking  at  the 
cutter  as  she  was  pursuing.  At  this  time  the  pilot,  the  third  officer, 
and  a  quartermaister  were  on  the  bridge  of  the  Barracouta,  and  the  case 
turns  upon  the  question  whether  the  master  also  was  there.  The  pilot 
is  produced  as  a  witness  for  the  steamer.  He  testifies  that  he  thinks 
the  master  was  not  on  the  bridge  at  the  time;  but  his  manner  on  the 
stand  was  not  assuring,  and  his  testimony  furnishes  little  satisfactory 
evidence  upon  the  point  in  issue.  The  deposition  of  the  master  was 
also  read  in  behalf  of  the  steamer.  He  testifies  that  he  went  below  to 
a  water-closet,  and  remained  there  some  15  minutes  after  the  steamer 
passed  the  Narrows;  and  he  evidently  desires  to  afibrd  ground  for  an  in- 
ference that  he  was  below  at  the  time  when  the  cutter  was  in  pursuit.  But 
the  master  nowhere  states  that  he  was  below  at  the  time  of  the  cutter's 
pursuit,  and  his  deposition  when  examined  discloses  facts  which  point 
to  the  conclusion  that  he  did  not  leave  the  bridge  to  go  to  the  closet  until 
after  the  cutter  had  abandoned  the  chase.  Moreover,  the  master,  when 
afterwards  charged  by  the  commander  of  the  cutter  with  having  steamed 
away  from  the  cutter,  made  no  denial  of  the  charge,  but  said  nothing, 
leaving  it  to  the  pilot  to  assert  that  the  master  was  not  on  the  bridge. 
Furthermore,  neither  the  third  officer  nor  the  quartermaster,  who  were 
on  the  bridge,  are  called  as  witnesses,. nor  is  the  absence  of  their  testi- 
mony accounted  for.  This  state  of  the  testimony  leaves  the  decided 
weight  of  the  evidence  in  favor  of  the  assertion  of  the  government  that 
the  master  of  the  Barracouta  was  on  the  bridge  of  his  steamer  at  the 
time  when  she  steamed  away  from  the  cutter.  The  master,  if  upon  the 
bridge,  was  responsible  for  the  movements  of  his  vessel,  and  his  refusal 
to  permit  the  officer  to  board  her  renders  his  steamer  liable  under  the 
statute.  Let  the  steamer  be  condemned  to  pay  the  sum  of  $250,  with 
costs. 

V.42F.no.2— 11 
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Moore  et  al.  v.  The  Robiiant. 
(Circuit  CourU  B,  D.  Louisiancu    April,  1890.) 

1.  ChARTER-PaRTT— CON8TBUCTION~LlEN  FOR  SuyPLlES. 

When  a  charter-party  provides  that,  for  supplies  furnished  on  the  order  of  the 
master,  the  charterers  shall  have  a  draft  or  obligation  of  the  master  and  a  lien  on 
the  vessel,  and  necessary  supplies  are  furnished  by  the  charterers  on  the  order  of 
the  master  and  the  credit  oi  the  vessel,  the  charterers  have  a  lien  on  the  vessel, 
both  under  the  general  maritime  law  and  the  contract  of  charter. 

2.  Same— Action  in  Personam— Waiver. 

The  institution  of  an  action  in  personam  against  the  agents  of  the  vessel  is  not 
a  judicial  concession  that  the  vessel  is  without  liability. 
8.  Samb—Pleadino— Evidence. 

Admiralty  rule  51  provides  that,  when  the  answer  alleges  new  facts,  these  shall 
be  considered  as  denied,  and  no  replication  shall  be  allowed.  Where  the  obligation 
sued  on  was  entered  into  by  the  master,  and  the  answer  alleges  that  it  is  governed 
by  the  laws  of  England  because  payable  there,  that  thereunder  it  is  void  unless 
specially  authorized  by  the  owners,  and  that  ** no  such  author!^  was  obtained,  or 
even  asked  for,  *'  claimants  cannot  object  to  the  introduction  of  the  charter-party 
to  prove  such  authorization,  even  though  no  such  issue  was  raised  by  the  libeL 

In  Admiralty.     Appeal  from  district  court* 
E.  W.  Huntington^  for  libelants. 
James  McConnell,  for  claimants. 

Pardee,  J.  The  libelants,  in  their  libel  and  amended  libel,  propound 
as  follows: 

"The  libelant  is  the  owner  by  purchase  of  an  obligation  for  eight  hundred 
and  two  pounds  two  shillings  and  eight  pence  executed  by  the  master  of  said 
steam-ship,  she  being  then  in  a  foreign  port  and  destined  on  a  voyage  to  Liv- 
erpool, dated  at  Newport  News,  June  6,  1888,  and  payable  to  the  order  of 
Barber  &  Co.,  five  days  after  the  arrival  of  said  vessel  at  the  port  of  Liver- 
pool, and  by  said  firm  indorsed  in  blank,  as  by  said  obligation  marked  *  Ex- 
hibit A,'  filed  herewith  as  part  of  his  libel;  that  the  said  vessel,  having,  by 
means  of  the  disbursements  mentioned  in  said  obligations,  been  fitted  for  sea, 
proceeded  to  the  port  of  Liverpool,  where  she  arrived  in  safety;  that  the 
aforesaid  sum  has  not  been  paid,  in  whole  or  in  part,  to  the  libelant,  or  to 
any  one  else  empowered  to  receive  tlie  same  in  his  behalf,  although  payment 
has  often  been  requested;  that  the  said  steam-ship  is  lying  within  the  port  of 
New  Orleans,  La.,  and  within  the  jurisdiction  of  this  honorable  court;  that 
the  money  advanced  on  the  obligation  sued  on  was  absolutely  necessary  for 
the  vessel  to  prosecute  her  voyage,  and  the  master  had  no  other  means  of 
raising  funds  for  that  purpose." 

Exhibit  A,  attached  to  the  libel,  is  as  follows: 

"Disbursements.     (Form  A.) 

£.     8.    d. 
•'g03— 2— 8.  June  6.  1888. 

"Eive  days  after  arrival,  or  upon  collection  of  the  freight,  if  sooner  made, 
of  the  Italian  S.  S.  liobilant,  under  my  command,  at  the  port  of  Liverpool,  or 
any  other  place  at  which  her  voyage  may  terminate,  I  promise  to  pay  to  the 
order  of  Barber  &  Co.,  the  sum  of  803  pounds  2  8,  in  approved  bankers*  de- 
mand bills  on  London,  for  value  received,  for  necessary  disbursements  owed 
by  my  vessel  at  this  port,  for  the  payment  of  which  I  hereby  pledge  my  vessel 
and  her  freight,  and  I  hereby  assign  to  the  legal  holder  of  this  obligation  all 
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mj  lien  and  claim  against  freight,  vessel,  and  owners,  with  power  to  take,  in 
my  name,  any  and  all  necessary  steps  to  enforce  the  same;  and  my  consignees 
at  the  port  of  discharge  are  hereby  instructed  to  pay  this  obligation,  and  to 
deduct  the  amount  thereof  from  the  freight  due  said  vessel.  In  case  of  non- 
payment, the  holder  shall  also  be  entitled  to  the  benefit  of  all  liens,  in  law, 
equity,  or  admiralty,  which  the  master  or  owners  of  the  vessel  may  be  enti- 
tled to,  against  any  part  of  the  cargo  or  its  owners,  for  freight,  compress,  or 
other  charges  on  cargo  paid  by  the  vessel  or  master  at  the  port  of  loading; 
this  claim  to  have  priority  of  payment  over  all  others  that  may  be  presented 
asainst  the  said  freight  and  vessel.  My  vessel  is  now  lying  at  the  port  of 
Kewport  News,  loaded  with  gen'l  cargo,  and  ready  to  sail  for  Liverpool. 
"•Signed  in  triplicate;  one  being  accomplished,  the  others  to  stand  void. 
[Signed]  "F.  Feluga,  Master  of  the  S.  S.  Kobilant." 

On  the  reverse  side  of  the  said  Exhibit  A:  "[Signed]   Barber  &  Co." 
The  claimant  excepts  to  the  said  libel : 

"(1)  That  the  said  libel  upon  its  face  presents  no  valid  or  legal  cause  of 
action  against  the  said  steam-ship.  (2)  That  upon  the  face  of  the  libel  and 
exhibits  therewith  died,  as  part  thereof,  no  sufficient  legal  showing  is  made 
to  justify  or  sustain  the  proceedings  and  seizure  in  rem  made  herein  against 
the  said  steam-ship,  and  no  authoiity  therefor  under  the  law  and  practice  in 
this  honorable  court  in  admiralty." 

These  exceptions  being  overruled,  or  rather  disposed  of  by  an  amend" 
ment  to  the  libel,  claimant  answered  the  said  libel  and  amended  libel 
by  reserving  the  exceptions  herein  filed,  and  not  waiving  the  same.  He 
denies  that  libelants  are  the  owners  of  the  obligation  sued  on,  or  have 
any  legal  title  thereto.  Denies  that  it  was  by  means  of  the  disburse- 
ments mentioned  in  said  obligation  that  the  said  vessel  was  fitted  for  sea. 
Denies  that  the  money  advanced  on  the  obligation  was  absolutely  neces- 
sary for  the  vessel  to  prosecute  her  voyage,  and  that  the  master  had  no 
other  means  of  raising  funds  for  that  purpose.    Further  answering,  says: 

"That  on  the  face  of  the  pleadings  there  is  no  sufficient  cause  of  action 
against  said  steam-ship  to  authorize  seizure  in  rem;  that,  the  obligation  sued 
on  being  payable  in  England,  the  rights  and  obligations  thereto  are  governed 
hy  the  laws  of  the  kingdom  of  Great  Britain,  according  to  which  a  special 
authoriziition  from  the  owners  to  the  master  of  said  sliip  was  necessary  before 
such  an  obligation  could  be  legally  made  or  issued;  that  no  such  authorization 
was  ever  obtained,  or  even  asked  for,  although  the  respondent,  owner  of  said 
steam-ship,  resided  then,  as  now,  in  England,  and  could  have  been  commu- 
nicated with  by  cable  or  mail;  that  the  obligation  sued  on  is  not  negotiable, 
and  is  sued  on  by  libelants  to  enable  Barber  &  Company  to  escape  the  offset 
of  a  counter-claim  for  damages;  that  a  joint  action  was  instituted  in  July, 
1888,  in  Liverpool,  England,  by  libelants  and  Barber  &  Company  against 
Allen  Bros.  &  Company  and  F.  Feluga,  declaring  them  to  be  the  real  debtors 
of  said  obligation,  and  thereby  respondent,  as  owner  of  said  steam-ship,  was 
judicially  conceded  to  be  without  liability  for  said  obligation." 

The  proof  shows  Allen  Bros.,  agents  for  owners  of  the  Robilant,  cliar- 
tered  the  Robilant,  May  2,  1888,  then  at  New  York,  to  Messrs.  Barber 
&  Co.,  of  New  York,  for  a  voyage  from  the  port  of  Newport  News,  Va., 
to  Liverpool^  for  a  general  cargo  of  lawful  merchandise.  The  charter  pro- 
vided, among  other  things,  as  follows: 
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''Cash  for  ship's  ordinary  disbursements  at  the  port  of  loading  to  be  ad- 
i^ianced  to  the  master  by  charterers,  if  desired  by  the  captain,  subject  to  two 
and  a  half  per  cent,  commission  thereon,  and  cost  of  insurance;  but  the  cap- 
tain to  give  the  usual  draft,  payable  five  days  after  arrival  at  the  port  of  dis- 
cliarge,  for  amount  of  such  disbursements,  to  the  order  of  the  charterers,  or 
of  any  other  parties  advancing  the  said  money;  and  the  agents,  witli  the  con- 
sent of  ttie  owners,  do  hereby  authorize  the  captain  to  sign  such  draft,  and 
said  disbursements  and  said  draft  shall  be  a  lien  against  the  vessel  and  freight* 
tailing  precedence  against  all  other  claims,  except  the  one  for  difference  in 
freight." 

The  proof  further  shows  that,  while  at  Newport  News,  the  cargo  of 
the  Robilant  was  danaaged  by  fire,  necessitating  unloading  and  repairing 
to  some  extent;  that,  for  the  costs  and  disbursements  on  account  of  this 
fire,  Barber  &  Co.  advanced  the  sum  of  $1,669.91,  at  the  request  of  the 
captain  of  the  Robilant;  that,  under  the  charter-party,  Barber  &  Co.  ad- 
vanced, for  the  benefit  of  the  ship,  and  to  pay  its  ordinary  expenses  and 
repairs,  consul  fees,  and  pilotage,  etc.,  in  order  to  fit  it  for  the  voy- 
age, including  commissions,  the  sum  of  $2,180.44,  and  that  Barber  & 
Co.  presented  these  accounts  to  the  master,  including  items  of  $4,090. 45, 
claims  for  vacant  spaces,  detention  of  cattle,  and  other  items;  that  there- 
upon settlement  was  had  between  Barber  &  Co.  and  the  master,  with  the 
help  of  experts,  resulting  in  the  following  agreement: 

'•Newport  News,  6th  June,  1888. 
••With  reference  to  settlement  of  account  due  liarber  &  Company*  charterers 
of  the  S.  S.  Robilant,  for  disbursements  and  difference  in  freight,  as  per  char- 
ter-paity,  in  which  certain  items  mentioned  below  are  claimed  by  Barber  & 
Company  as  due  to  them,  and  are  disputed  by  tlie  captain  of  said  S.  S.  Robi* 
lant,  it  is  hereby  agreed,  in  order  to  avoid  detention,  that  draft  shall  l)e  signed 
for  amount  of  account  rendered,  less  said  items;  and  that  the  said  items  shall 
be  discussed  hereafter,  and  shall  be  subject  to  settlement  by  arbitration,  or 
otherwise,  as  may  be  arranged  between  Barber  &  Company  and  owners'  agents. 
This  agreement  is  without  prejudice  to  the  rights  of  either  party.  Items  re- 
ferred to:  Towages  incident  to  efforts  to  correct  steamer's  list,  two  hundred 
dollars,  ($200.00;)  breaking  out  and  restowing  cargo,  three  hundred  and 
sixty  and  forty-five  hundredths  dollars,  (9360.45;)  claim  for  vacant  spaces 
not  available  in  consequence  of  the  list,  eight  hundred  and  fifty  dollars, 
($850.00;)  detention  of  cattle  and  expense  retaining  part  of  same,  estimated, 
twenty-six  hundred  dollars.  ($2,600.00;)  surveyors  from  New  York,  eighty 
dollars,  ($80.00.) 

[Signed]  "Barber  &  Co.  "P.  Feluga." 

And  thereupon  the  draft  herein  sued  upon,  for  the  undisputed  items 
of  Barber  <&  Co.'s  account,  was  executed  and  delivered  to  Barber  &  Co. 
The  proof  further  shows  that,  within  three  days  thereafter,  said  draft 
was  sold  to  libelants  herein  at  nearly  its  face  value,  for  cash,  and  that 
the  disbursements  made  by  Barber  &  Co. ,  which  were  included  in  the 
above  draft,  were  necessary  and  proper  for  the  ship,  and  were  famished 
at  the  request  of  the  master.  It  further  appears  in  evidence  that  a  suit 
was  instituted  in  July,  1888,  in  Liverpool,  England,  as  claimed  in  the 
respondents'  answer,  but  that  said  suit  has  been  discontipued. 

On  this  state  of  the  pleadings  and  evidence,  it  is  difficult  to  see  why 
libelants  are  not  entitled  to  a  decree.     The  libel  claims  a  lien  for  tlie 
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amount  of  a  draft  or  obligation,  in  terms  granting  a  lien,  given  by  the 
master  of  the  Robilant  for  necessary  supplies  to  the  vessel  furnished  on 
his  order  in  a  foreign  port.  "Where  a  maritime  lien  attaches  to  a  ves- 
sel, and  her  owner  gives  a  draft  for  the  debt,  the  draft  in  terms  recog- 
nizing, confirming,  and  continuing  the  lien,  the  assignee  of  the  draft  and 
claim  can  enforce  the  lien  against  the  vessel."  The  Pride  of  America^ 
19  Fed.  Rep.  607.  This  is  fully  sustained  by  The  Woodland,  104  U.  S. 
180.  See,  also,  The  Serapis,  37  Fed.  Rep.  436.  The  proof  shows  that 
the  supplies  were  necessary;  were  furnished  in  a  foreign  portion  of  the 
order  of  the  master,  and  on  the  credit  of  the  ship;  further,  that  they  fur- 
nished by  the  charterers  under  a  charter-party  specifically  providing  that, 
for  supplies  furnished  on  the  order  of  the  master,  the  charterers  should 
have  a  draft  or  obligation  of  the  master,  with  the  lien  on  the  vessel;  so 
that,  for  the  supplies  in  this  case,  there  was  a  lien  on  the  vessel  both  un- 
der the  general  maritime  law  and  under  the  contract  of  charter.  For  the 
maritime  lien,  see  The  Grapeahot,  9  Wall.  129;  Ue  Lulu,  10  Wall.  192; 
The  Patapsco,  13  Wall.  329;  The  Souder,  17  Wall.  666.  In  argument, 
it  is  contended  that  no  lien  resulted  for  the  supplies  furnished,  because 
the  furnishers  were  the  general  agents  of  the  ship,  and  are  therefore  pre- 
sumed to  have  advanced  on  the  credit  of  the  owners,  and  not  on  the 
credit  of  t£ie  ship.  The  evidence  negatives  the  fact  claimed,  and  com- 
pletely rebuts  the  presumption  supposed  to  follow. 

The  exceptions  to  the  libel,  as  amended,  are  not  well  taken.  The 
grounds  of  defense  put  forward  in  the  answer  are  either  not  tenable  or 
not  sustained  by  the  evidence.  If  it  is  conceded  that  the  obligation 
sued  on,  being  payable  in  England,  the  rights  and  obligations  thereto 
are  governed  by  the  laws  of  the  kingdom  of  Great  Britain,  according  to 
which  a  special  authorization  from  the  owners  to  the  master  was  neces- 
sary before  such  an  obligation  could  be  legally  made  and  issued,  still  it 
can  have  no  effect  in  this  case,  because  the  authority  of  the  owners  to 
give  the  draft  in  question  was  specially  granted  by  the  charter-party,  and 
the  action  of  the  master  was  ratified  by  the  owner  claiming  part  of  supplies 
in  general  average.  As  a  matter  of  law,  the  lien  for  necessary  supplies 
furnished  a  foreign  vessel  in  the  ports  of  the  United  States  is  controlled 
in  the  courts  of  the  United  States  by  the  general  maritime  law,  and  not 
by  the  laws  of  Great  Britain. 

It  is  probable  that  the  obligation  sued  on  is  not  negotiable,  although 
by  the  terms  of  the  charter-party  it  was  to  be.  In  the  case  of  The  Ser- 
opw,  eupra^  Judge  BiwwN  decides:  "Such  an  instrument  is  only  qaasi 
negotiable,  and  is  subject  to  all  equities  as  respects  the  ship."  As  no 
equities  are  set  up  against  it  in  this  suit,  whether  the  obligation  sued  on 
is  negotiable  or  not  is  immaterial.  The  answer  claims  that  the  institu- 
tion of  the  joint  action  against  the  agents  of  the  ship  in  Liverpool  in 
persoiam  was  a  judicial  concession  that  the  vessel  was  without  liability. 
This  by  no  means  follows.  The  district  court  treated  the  case  made  in 
the  libel  as  a  suit  upon  a  bottomry  bond,  and  it  is  strongly  contended 
in  this  court  by  the  learned  proctor  for  the  claimant  that  it  is  only  as 
such  a  suit  that  it  can  be  now  considered.     The  libel  does  not  designate 
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or  describe  the  obligation  sued  on  as  a  bottomry  bond,  and  the  evidence 
offered  and  considered  is  in  accordance  with  the  allegations  in  the  libel. 
As  the  libel  makes  a  case,  it  would  seem  that  the  libelants  are  entitled 
to  a  decree,  although  they  may  have  failed  to  establish  the  obligation 
sued  on  as  a  valid  bottomry  bond. 

ON   APPLICATION  FOR   REHEARING. 
(May  12, 1890.) 

Pardee,  J.  The  main  contention  of  the  proctor  for  claimants  on  this 
application  for  a  rehearing  is  that  the  charter-party  which  authorized  in 
advance  the  making  of  the  particular  obligation  sued  on,  and  provided 
that  the  same  should  be  a  lien  on  the  ship,  was  not  admissible  in  evi- 
dence under  the  pleadings.  It  is  difficult  to  see  how  this  can  be  claimed , 
when  the  claimant  himself  distinctly  put  at  issue  the  want  of  authority. 
The  answer  alleges  "that,  the  obligation  sued  on  being  payable  in  Eng- 
land, the  rights  and  obligations  thereto  were  governed  by  the  laws  of 
the  kingdom  of  Great  Britain,  according  to  which  a  special  authorization 
by  the  owners  to  the  master  of  said  ship  was  necessary  before  such  an 
obligation  could  be  legally  made  or  issued;  that  no  such  authorization 
was  ever  obtained,  or  even  asked  for."  The  fifty-first  admiralty  rule 
provides,  among  other  things,  "that,  when  the  defendant  in  his  answer 
alleges  new  facts,  these  shall  be  considered  as  denied  by  the  libelant, 
and  no  replication,  general  or  special,  shall  be  allowed."  The  ruling  in 
the  case  of  The  Der(mda^  (not  reported,)  decided  by  this  court  several 
terms  ago,  is  relied  upon  as  the  authority  for  excluding  the  charter-party. 
An  examination  of  The  Deivnda  record  will  show  that  the  evidence  ex- 
cluded in  that  case  was  in  relation  to  matters  not  put  at  issue  b}''  either 
libel  or  answer,  and  not  referred  to  in  either.  In  the  opinion  in  this 
case,  I  did  not  find  it  necessary  to  determine  whether  the  obligation  sued 
on  was  or  was  not  a  valid  bottomry  bond.  The  examination  that  I 
have  made  on  this  rehearing,  however,  leads  me  to  the  opinion  that,  if 
necessary  in  order  to  justify  the  decree  already  rendered,  I  could  find 
and  sustain  the  same  by  authority  that  the  obligation  sued  on  was  a 
valid  bottomry  bond.  "If  it  manifestly  appear  that  the  wants  of  the 
ship  were  supplied  in  implicit  reliance  upon  a  lien  for  the  debt  which 
the  law  of  the  country  would  give  in  the  absence  of  express  contract  for 
the  purpose,  a  subsequent  bond,  being  but  a  performance  of  the  original 
intention,  will  be  sustained  by  the  English  court  of  admiralty."  Macl. 
Shipp.  64,  citing  The  Alexander,  1  Dod.  278;  Tlie  Vibilia,  1  W.  Rob"  1; 
The  Karmak,  L.  R.  2  Adm.  &  Ecc.  289. 

The  evidence  in  this  case  shows  that  the  wants  of  the  ship  were  sup- 
plied in  reliance  upon  a  lien  authorized  by  the  owner,  and  under  such 
circumstances  that,  if  furnished  by  a  stranger,  the  law  of  the  country 
where  they  were  furnished,  would  give,  in  the  absence  of  an  express  con- 
tract for  the  purpose,  a  maritime  lien  for  the  amount  furnished.    Again: 

"The  ownera'  prior  consent  to  the  master's  hypothecation  of  the  ship  is,  in 
view  of  the  law,  the  strongest  evidence  of  the  necessity  for  it;  the  Jealousy  of 
the  law  for  their  protection  is  thus  allayed;  and  its  ordinary  rule,  first  to  corn- 
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manicate  with  the  owners,  or  with  the  owners  of  the  cargo,  according  as  he 
means  to  hypothecate  ship,  freight;,  or  cargo,  or  some  or  all  of  them,  when- 
ever the  possibility  of  communicating  corresponds  with  the  existing  neces- 
sity.''   Macl.  Shipp.  56,  citing  a  long  line  of  adjudged  cases. 

The  evidence  in  this  case  shows  the  owners'  prior  consent  to  the  mas- 
ter's hypothecation;  shows  the  necessity  for  the  supplies,  and  the  mari- 
time risk  undertaken.     The  application  for  a  rehearing  is  denied* 


The  Starlight. 
Menefee  et  al.  v.  The  Starlight. 

{Circuit  C<mr%  N,  D.  Florida.    March  28, 1890.) 

Shippixo—Chakteb-Pabtt— Action  roR  Breach. 

Under  a  charter-party  providing  that  the  ship  should  carry  **a  full  cargo  of  tim- 
ber, ♦  ♦  ♦  not  exceeding  what  she  can  reasonably  stow  and  carry  over  and 
above  her  cabin,  crew,  and  fuel  spaces,  *  ♦  ♦  the  entire  carrying  capacity 
*  *  ♦  tobeat  the  disposal  of  the  charterers;  ♦  ♦  «  charterers  to  have  privi- 
lege of  shipping  a  deck-load  of  timber,  provided  surveyor  permits^ "  the  charterers 
are  entitled  to  damages  for  refusal  to  carry  a  deck-load,  those  acting  as  surveyors 
agreeing  that  the  ship  was  able,  when  the  master  uses  the  deck  to  carry  coal  for 
the  voyage,  and  there  is  no  evidence  of  any  custom  allowing  it. 

In  Admiralty.     On  appeal  from  district  court. 
John  C  Avery,  for  libelants. 
Blount  &  Blount,  for  claimants. 

Pardee,  J.  In  July,  1888,  the  owners  of  the  steam-ship  Starlight, 
then  at  New  Orleans,  through  their  duly-authorized  agents,  entered  into 
a  charter-party  with  the  libelants  for  a  voyage  from  Pensacola,  Fla.,  to 
Liverpool,  England,  to  carry  for  charterers  a  full  and  complete  cargo  of 
timber  for  the  lump  sum  of  £1,750.  The  charter-party  provided  that 
the  ship  should  carry  "a  full  and  complete  cargo,  to  consist  of  sawn  tim- 
ber and  /  or  deals,  and  /  or  boards,  at  merchants' option,  *  *  *  not 
exceeding  what  she  can  reasonably  stow  and  carry  over  and  above  her 
cabin,  crew,  and  fuel  spaces,  tackle,  apparel,  provisions,  and  furniture; 
*  *  *  that  the  entire  carrying  capacity  of  the  steamer,  including  all 
spaces  in  which  steamer  may  previously  have  carried  cargo,  to  be  at  the 
disposal  of  the  charterers.  *  *  *  Charterers  to  have  privilege  of  ship- 
ping a  deck-load  of  timber,  provided  surveyor  permits."  Further,  the 
charter  provided  that,  if  the  vessel  should  take  1,600  loads  cargo  or 
more,  the  charterers  would  pay  a  further  sum  of  £50,  or  in  all  a  lump 
sum  of  £1,800;  and  authorizing  the  ship  to  call  at  an}'^  port  or  ports  for 
coal  and  other  supplies.  When  the  ship  reported  at  Pensacola  her  decks 
were  covered  with  coal  said  to  be  required  for  the  voyage  to  Liverpool. 
The  master,  however,  stated  at  the  quarantine  station,  when  asked  why 
he  had  his  coal  on  deck,  that  it  was  because  he  did  not  intend  to  take 
any  deck-load.     The  charterers  requested  him  to  remove  the  coal,  so  as 
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to  allow  of  a  deck-load;  and,  in  default  of  removing  it  entirely,  to  so 
stow  it  as  to  occupy  the  least  compass,  and  enable  the  charterers  to  use 
the  balance  of  the  deck  for  a  load, — all  of  which  was  declined  by  the 
master.  The  surveyors  of  the  port,  consisting  of  port-wardens  and  pilot 
commissioners,  etc. ,  (there  was  no  certain  officer  designated  as  surveyor,) 
agreed,  in  the  main,  that  the  ship  could  safely  carry  a  deck-load;  in 
fact,  there  was  no  dispute  as  to  this  proposition,  because  the  master  of 
the  vessel  proposed  to  and  did  carry  a  deck-load  of  coal.  During  the 
loading  of  the  ship,  one  of  the  hatchways  was  stowed  with  timber,  but 
the  master  required  the  stevedore  to  take  this  out,  and  throw  it  over- 
board, and  refused  to  permit  the  use  of  the  hatchways  for  the  stowage 
of  cargo.  When  the  vessel  was  loaded  with  about  1,250  loads  of  tim- 
ber, she  was  declared  full,  and  could  stow  no  more.  The  evidence  is 
conflicting  with  regard  to  the  number  of  additional  loads  that  the  ship 
would  and  could  have  carried,  had  the  deck  space  and  hatchways  been 
utilized  for  cargo.  The  weight  of  the  evidence,  as  found  by  the  district 
judge,  was  in  favor  of  libelants,  and  to  the  effect  that  she  could  have 
carried  205  additional  loads.  In  the  preliminary  correspondence,  by 
letter  and  cable,  between  the  agents  of  the  respective  parties,  as  to  the 
chartering  of  the  Starlight,  there  were  representations  made  that  the  ship 
would  coal  at  New  Orleans, — whether  for  the  voyage  was  not  mentioned; 
but  no  correspondence  was  had  with  reference  to  reserving  any  other  than 
fuel  spaces  for  stowage  of  coal,  and  nothing  was  said  as  to  reserving  any 
part  of  the  deck  space  for  any  such  purpose.  There  is  some  evidence  in 
the  record  tending  to  show  that  ships  in  the  lumber  trade  from  Pensacola 
sometimes  load  with  coal  for  the  entire  voyage,  and  sometimes  stop  at 
Newport  News  or  Norfolk  to  coal  en  rouUe.  No  custom  or  usage  in  regard 
to  this  coaling  matter,  however,  is  proved  in  the  case;  neither  is  any 
custom  or  usage  proved  with  regard  to  stowing  fuel  on  deck.  It  is  a  fair 
presumption,  from  the  terms  of  the  charter-party  providing  for  an  addi- 
tional lump  sum,  if  the  ship  would  carry  over'1,500  loads,  that  the  ship 
was  held  out  (not  warranted)  as  able  to  carry  on  the  voyage  in  the  neigh- 
borhood of  1,500  loads,  and  that  the  lump  sum  for  freight  was  fixed  with 
reference  to  such  capacity.  The  contract  does  provide  that  fdl  the  cargo 
spaces  of  the  ship,  including  the  deck,  in  a  contingency  provided  for, 
should  be  used  for  cargo.  This  agreement  was  violated,  to  the  damage 
of  the  charterers.  The  libel  is  brought  in  this  case  to  recover  the  amount 
of  such  damage.  On  the  showing  made,  the  libelants  are  entitled  to  re- 
cover. The  evidence  being  to  a  great  extent  conflicting,  with  a  prepon- 
derance in  favor  of  the  libelants  as  to  205  loads  of  deficiency,  and  that 
amount  having  been  found  by  the  district  court,  I  am  indisposed  to  dis- 
turb it;  particularly  as,  from  the  evidence  running  through  the  transcript, 
not  necessary  to  recapitulate,  the  violation  of  the  charter-party,  by  re- 
ducing and  cutting  down  cargo  space,  was  intended  by  the  master,  pro- 
bably, for  the  purpose  of  saving  expense  of  coaling  en  route,  and  of  mak- 
ing a  quicker  voyage,  to  the  advantage  of  owners.  A  decree  will  be 
entered  to  the  same  effect  as  that  rendered  in  the  district  court,  with 
costs. 
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The  Natchez. 

Natchez  &  N.  0.  Packet  C!o.  v.  Mannheim  Ins.  Co.  Same  v.  Louis- 
ville Underwriteks.  Same  v.  St.  Paul,  Fire  &  Marine  Ins.  Co. 
Bamb  v.  Dakota  Fire  &  Marine  Ins.  Co. 

{District  CourU  E,  P.  Louisiana.    April  25, 1890.) 

1.  Habinb  Insubakcb— Loss— Pebilb  or  Bitbb. 

A  river  steam-boat  ran  upon  a  bar,  and,  upon  being  taken  off,  it  was  found  that 
her  seams  bad  opened,  and  that  sbe  was  leaking  badly.    To  keep  her  from  sinking, 
she  was  beached  upon  another  bar.    While  there  the  river  rose  rapidly,  and  de- 
stroyed the  vessel.    Held,  that  she  was  lost  by  a  peril  of  the  river. 
9b  8amb— Neoliobxcb. 

The  night  being  dark  when  the  vessel  ran  upon  the  first  bar,  and  the  act  of  run- 
ning her  upon  the  second  bar  having  been  done  in  good  faith,  to  keep  her  from 
sinking,  the  facts  do  not  show  negligence  on  the  part  of  the  master. 
8.  Same. 

The  fact  that  help  could  have  been  obtained  after  the  vessel  was  grounded  the 
second  time,  and  before  she  was  destroyed,  does  not  make  the  failure  to  procure 
such  help  negligence,  when  it  is  not  shown  that  the  help  would  have  been  eneotual, 
or  that  the  master  knew  of  its  existence, 
i.  Same— Abandonment. 

Where  insurers  are  notified  that  a  wrecked  vessel  is  abandoned  to  them,  and  the 
owners  and  master  believe  that  the  insurers  will  take  possession  of  her,  the  fact 
that  the  master  and  owners  take  no  further  steps  to  save  the  vessel  does  not  relieve 
the  insurers  from  liability  on  the  policy  of  insurance. 
5.  Samb— Premium  Note. 

The  fact  that  part  of  the  insurance  premium  has  been  paid  by  a  note  which  is 
overdue  and  unpaid  at  the  time  of  the  loss  does  not  avoid  the  policy,  but  the  amount 
due  on  the  note  should  be  deducted  from  the  amount  of  the  insurance. 

In  AdmiraUy. 

0.  B.  Sansam,  for  libelant. 

J.  R.  Becktoiihy  for  defendants. 

Billings,  J.  These  suits  were  by  consent  tried  together.  They  ar^ 
brought  upon  policies  of  insurance  upon  the  steain-boat  Natchez,  the 
libelant  contending  that  the  steam-boat  became  a  total  loss  under  the 
policies;  and  the  real  question  between  the  parties  seems  to  be  whether 
her  destruction  was  under  such  circumstances  as  to  make  her  a  loss  un- 
der the  policies.  The  answers  in  all  the  cases  are  the  same,  and  besides 
the  matters  set  up  with  reference  to  the  jurisdiction  of  this  court  over 
the  causes,  and  with  reference  to  the  service  of  respondents  through  th« 
statutory  agent,  present  the  following  matters  upon  the  merits:  Hrst. 
That  the  premiums  were  not  paid  in  cash,  but  by  a  promissory  note 
which  is  unpaid  and  overdue;  and  that  the  insurance  was,  with  certain 
exceptions,  only  against  the  unavoidable  dangers  of  the  river,  and  against 
fire.  Second.  That  the  vessel  insured  was  not  seaworthy,  in  that  it  was 
not  furnished  with  sutBcient  tackle  and  appliances,  or  with  proper  master, 
officers,  and  crew;  and  was  unskillfuUy  and  negligently  navigated,  and 
through  unskillfulness  and  negligence  was  run  upon  a  sand-bar  in  the 
Mississippi  river,  from  which  she  was  soon  relieved  by  being  backed  off, 
aod  was  thereafter,  through  negligence  and  unskillfulness,  permitted  to 
fill  with  water,  and  voluntarily  beached  or  run  aground;  that  the  vessel 
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was  not  equipped  with  pumps  and  machinery,  and,  through  want  of 
ordinary  care  and  skill  those  appliances  which  she  had  were  made  inef- 
fectual to  keep  her  afloat;  that  after  the  vessel  was  run  ashore  her  de- 
struction could  have  been  avoided;  that  additional  pumps  could  have 
been  produced,  but  were  not;  that  after  the  vessel  was  grounded  proper 
care  was  not  used  to  save  her,  especially  the  machinery;  that  proper 
proofs  of  loss  have  not  been  presented;  that  there  never  was  any  aban- 
donment. There  is  also  a  denial  of  the  value  as  alleged,  viz. ,  $100,000; 
and  of  the  insurable  interest  of  the  libelants.  It  thus  appears  that,  with 
the  exception  of  the  execution  of  the  policy  of  insurance,  all  of  the  ma- 
terial facts  necessary  to  enable  a  party  to  recover  upon  the  policy  are  put 
at  issue  by  denial  or  aflfirmative  averments. 

The  facts  necessary  to  be  considered  are  the  following:.  After  midnight, 
and  before  dawn,  on  the  morning  of  January  1,  1889,  the  Natchez, 
the  night  being,  as  some  witnesses  call,  "dark,"  others  "misty," 
and  one  witness  calls  "gray,"  ran  upon  a  bar.  By  her  own  efforts,  and 
the  aid  of  the  steam-tug  Sunflower,  she  was  gotten  off.  She  was  taken 
over  to  Lake  Providence,  and  it  was  found  that  her  seams  had  been 
opened;  that  she  was  leaking  badly,  and  was  sinking,  and  in  danger  of 
careening  over  in  the  deep  water  at  Lake  Providence;  and,  under  the 
directions  of  the  master,  Capt.  Bowling  T.  T^eathers,  the  pilot  took  her 
and  beached  her  upon  a  bar,  which,  though  there  is  some  testimony  as 
to  its  character  for  permanence,  was,  by  them,  considered  a  suitable  bar 
for  this  purpose.  The  master  telegraphed  to  T.  P.  leathers,  who  pub- 
lished the  fact  of  her  disaster  in  the  papers.  This  brought  Capt.  Harp- 
ham  and  Mr.  Bailey  in  the  afternoon  of  the  1st  to  Capt.  Leathers,  who 
was  the  general  manager  of  the  owners  of  the  Natchez.  Capt.  T.  P. 
Leathers  read  the  dispatch  to  both  of  them,  and  said  to  Capt.  Harpham, 
in  effect,  that  he  abandoned  her  to  the  underwriters.  He  believed  Capt. 
Harpham  had  authority  to  receive  such  abandonment.  According  to 
Capt.  Harpham's  testimony,  he  had  no  such  authority;  but  according 
to  Mr.  Bailey's  testimony,  he  (Mr.  Bailey)  had.  Capt.  T.  P.  Leathers 
clearly  believed  he  had  abandoned  her,  though  Mr.  Harpham  urged  that 
it  was  the  duty  of  the  officers  of  the  boat  to  do  all  they  could  to  save  her. 
Capt.  T.  P.  Leathers  gave  Capt.  Harpham  two  letters  to  his  son,  they  un- 
derstanding that  Capt.  Harpham  was  to  start  that  night  for  the  Natchez, 
and  telegraphed  to  his  son,  the  master,  that  Harpham  would  come 
and  take  custody  of  the  Natchez,  and  that  the  master  must  aid  him. 
Capt.  Bowling  T.  Leathers  received  the  telegram,  and  subsequently  the 
letters  by  mail,  and  in  consequence  discharged  the  crew,  and  waited  for 
Capt.  Harpham,  who,  in  consequence  of  a  telegram  from  the  agent  of 
the  Louisville  underwriters,  did  not  go.  Capt.  T.  P.  Leathers  did  not 
know  that  Capt.  Harpham  had  not  gone,  and  was  not  in  charge  of  the 
boat  until  Friday  night.  On  Saturday,  January  5th,  the  river  had  con- 
tinued to  rise  rapidly,  the  Natchez  broke  open,  and  became  a  complete 
wreck.  Nothing  was  saved  from  the  Natchez,  except  some  cabin  furni- 
ture, which  netted  but  little.  Upon  these  facts,  the  conclusions  of  law 
are: 
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1.  The  steam-boat  Natchez  was  lost  by  reason  of  a  peril  of  the  river, 
not  excepted,  and  therefore  included  in  the  indemnifying  clause  of  all 
four  policies,  viz.,  grounding  or  stranding  upon  a  bar  of  the  river.  1 
Pars.  Mar.  Ins.  (Ed.  1868,)  pp.  546,  547,  and  authorities  cited  in  note. 

2.  That  the  vessel  was  seaworthy;  that  her  masters,  officers,  and  crew 
were  suitable  and  proper,  and  as  to  the  pumps,  which  was  the  point 
to  which  the  evidence  and  argument  were  specially  directed,  that  they 
were  adequate.  Upon  this  point  the  testimony  of  Wilson  Bloodgood,  an 
inspector,  who  speaks  of  the  Natchez  as  of  the  date  of  his  inspection,  Sep- 
tember 27,  1888,  testifies  as  follows: 

"She  [the  NHtchezJ  had  a  very  large  supply  of  bilge  pumps,  IhWge  pumps 
means  pumps  used  to  free  the  liold  of  water.]  She  had  two  attached  to  the 
•doctor 'or  pumping  engine,  [that  is  a  regular  supply  pump;]  the  donkey 
pump,  [that  means  auxiliary  feed  pumps;]  also  pump  out  of  the  hold  or  bilge 
pumps.    In  addition,  she  had  ten  siphons.*' 

3.  As  to  want  of  skill  and  negligence  in  incurring  and  causing  the 
grounding  on  the  first  and  on  the  second  bar.  The  steam-boat,  it  would 
seem,  received  great  injury,  which  opened  her  seams  and  caused  copious 
leakage  by  running  upon  the  sand-bar.  The  night  was  dark,  the  gov- 
ernment light  was  out,  and  the  objects  on  the  shore  were  but  dimly  vis- 
ible. The  capacity  of  the  master  and  the  pilot  is  unim peached,  and 
they  were  reasonably  attentive.  Therefore,  as  matter  of  evidence,  the 
running  upon  the  first  sand-bar  was  not  attributable  to  want  of  skill  or 
care,  but  to  the  class  of  experiences,  which,  though  connected  with  nav- 
igation, belong  to  experiences  which  are  termed  "inevitable  accidents." 
There  is  testimony  pro  and  con  as  to  the  wisdom  of  running  the  steam- 
boat or  beaching  her  upon  the  flat  bar  at  the  foot  of  Stork  island.  The 
master  gave  the  proper  order  to  the  pilot  to  beach  her  upon  a  suitable 
bar.  The  pilot  determined  in  good  faith,  and  with  all  the  consideration 
which  the  sinking  condition  of  the  vessel  allowed,  to  beach  her  upon 
this  Stork  island  bar.  I  think  a  decision  thus  reached,  even  if  mis- 
taken, would  justify  the  insured.  But  it  is  not  satisfactorily  shown  that 
it  was  a  mistake. 

4.  The  most  vigorous  defense  is  made  upon  the  allied  negligence  of 
the  insured  and  their  master  after  the  beaching  upon  the  Stork  island 
bar,  and  until  the  complete  destruction  of  the  Natchez  four  or  five  days 
subsequently.  There  is  testimony  that  boats  furnished  with  pumping 
and  working  apparatus  were  at  Vicksburg.  The  rule  is  correctly  urged 
by  the  proctor  for  the  defendants,  that  the  master  was  bound  to  do  all 
he  could  to  relieve  and  save  the  insured  property.  But  it  is  by  no 
means  certain  that  the  help  shown  to  exist  was  known  to  the  master,  or 
that,  if  summoned,  it  would  have  been  effectual.  In  this  connection 
should  be  considered  the  matter  of  claimed  abandonment.  As  it  is  not 
made  reasonably  certain  that  any  effective  aid  could  have  been  obtained, 
I  do  not  think  it  necessary  to  determine  whether  there  was  or  not  in  law 
an  abandonment.  As  to  three  of  the  defendants,  the  case  shows  that 
the  manager  of  the  insured  told  the  agents  of  the  insurers,  one  of  whom 
had  power  to  receive  an  abandonment,  that  the  vessel  was  abandoned  to 
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the  underwriters,  and  believed  they  were  going  into  possession  of  her 
through  one  of  the  agents;  and  was  suffered  by  the  insurers  to  continue 
in  that  belief  till  Friday  evening,  the  evening  before  her  complete  phys- 
ical destruction,  when  evidently  nothing  could  be  done  to  save  her.  I 
think  the  responsibility  for  no  further  or  other  efforts  having  been  made 
to  save  vessel  or  machinery  was  upon  the  defendants,  so  far  as  they  were 
represented  by  their  agents,  to  such  an  extent  as  to  leave  them  liable. 
It  was  possible  for  them  to  have  taken  possession.  They  left  the  man- 
ager of  the  plaintiffs,  and  through  him  the  master,  in  the  belief,  the 
former  that  the  insurers  had  taken,  and  the  latter  that  they  would  take, 
possession,  and  guide  the  efforts  to  rescue.  The  master,  under  these  cir- 
cumstances, did  what  really  seemed  to  him  at  the  time  to  be  wisest  and 
most  effective. 

Upon  these  facts,  I  think  the  liability  of  the  insurers  continues. 
These  facts,  too,  render  it  unnecessary  to  consider  the  question  of  total 
loss  by  the  first  grounding.  As  to  the  three  defendants,  if  the  insurers, 
by  their  own  conduct,  made  the  acts  of  the  master  their  own,  so  far  as 
relates  to  their  obligation  to  indemnify,  and  if  while  a  competent  mas- 
ter was  thus  left  in  charge  of  the  vessel,  and  was  doing  the  best  he  could, 
the  vessel  became  an  actual  tot^  loss,  there  is  no  need  of  considering 
the  questions  of  abandonment  or  of  constructive  loss.  As  to  all  the 
defendants,  the  final  loss  was  physically  absolute  and  total,  and  for 
this  loss,  upon  the  facts  established,  the  insurers  are  liable.  The  evi- 
dence does  not  establish  that  any  relief  could  have  been  obtained  which 
could  have  prevented  the  total  ultimate  destruction.  The  master,  Capt. 
Bowling  T.  Leathers,  testifies  that  he  had  the  opinion  that  nothing  could 
have  been  done.  With  the  vessel  injured  as  she  was  by  the  first  ground- 
ing, the  river  rapidly  rising,  and  the  boat  ready  to  sink  from  her  weak- 
ened and  leaky  condition,  it  is  but  an  unsupported  conjecture  that  a  fa- 
vorable result  would  have  been  attained  if  the  attempt  had  been  made 
to  get  the  wrecking  or  pumping  boats  from  Vicksburg.  I  think, 
therefore,  that  the  libelant  must  have  judgment  in  each  of  the  four 
cases.  The  value  of  the  Natchez  is  shown  to  have  been  about  $150,000. 
She  cost,  in  1880  or  1881 ,  $2O7,OO0.  The  amounts  insured  were  as  fol- 
lows,  viz.: 

By  the  Louisville  Underwriters            •  •                      •           •  $  7,000 

By  the  Mannheim  Insui*ance  Co.      •  .           •           •           •            5.000 

By  St.  Paul  Fire  and  Marine  Ins.  Co.  -  •           •           •           •      2,500 

By  Dakota  Fire  and  Marine  Ins.  Co.  •           -           •           -            1,500 

Making  a  total  insurance  of  •  •  .  •        $16,000 

— On  a  valuation  of  830,000,  the  insurance  not  to  exceed  $20,000. 

I  think,  therefore,  the  amount  of  recovery  should  be  in  each  case  the 
amount  insured,  i.  e.,as  claimed  in  the  several  libels,  with  the  following 
deductions  as  credits:  I  think  the  amount  of  the  premium  note  in  each 
case  should  be  deducted  upon  condition  that  the  note  be  surrendered; 
also  that  there  should  in  each  cnse  be  deducted  the  proportionate  amount 
of  the  net  sum  realized  from  the  sale  of  the  cabin  outfit,  etc.    The  whole 
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sum  was  $623.69.  The  amount  insured  is,  in  each  case,  subject  to  a 
farther  deduction  for  the  amounts  paid  for  a  previous  partial  loss  on  the 
same  risk  and  policies  as  are  here  involved.  There  will  be  judgment  for 
the  libelant  in  each  case  for  the  amount  insured,  less  these  deductions, 
with  interest  from  March  23,  1889,  and  the  matter  is  referred  to  Com- 
missioner Loew  to  make  the  proper  deductions,  upon  the  principles 
above  stated. 


Heron  v.  The  Marchioness. 
(Circuit  Cmtrt,  N.  D.  Flarfdcu    March  19, 1S90.) 

WbABYIS— LlABII^ITT  FOR  WhABFAOB— MOORINO  FOB  BaFBTT. 

A  ship  compelled  by  stress  of  weatber  to  moor  to  a  wbarf  for  safety  Is  not  liable 
to  a  charge  for  wharfage  where  the  wharf  is  a  private  one,  and  no  fixed  rate  of 
charge  la  in  nae. 

In  Admiralty.     On  appeal  from  district  court.     40  Fed.  Rep.  330. 
John  C,  ili;^,  for  libelant. 
Bknmt  &  Blount^  for  claimant. 

Pardee,  J.  The  steam-ship  Marchioness  was  at  anchor  in  the  port 
of  Pensacola,  loading  with  timber,  when  a  severe  gale  sprung  up,  which 
caused  her  to  drag  her  anchor  and  drift  towards  libelant's  wharf.  When 
near  the  wharf,  about  15  to  20  feet  away,  with  timber  along-side  of  her, 
and  with  two  anchors  out,  she  went  aground.  To  prevent  forging  ahead, 
the  master  put  out  a  side  line  and  chain,  and  fastened  both  to  a  check- 
post  on  libelant's  wharf.  This  line  and  chain  remained  for  about  an 
hour,  when  they  were  taken  off.  Soon  after,  the  gale  having  abated,  a 
tug  towed  the  Marchioness  and  timber  to  a  safe  anchorage.  The  libel  is 
brought  in  this  case  to  recover  wharfage.  To  maintain  the  libel,  the 
court  must  find  an  implied  contract  between  the  libelant  and  the  ship  to 
use  the  wharf,  and  to  pay  for  such  use.  Whether  such  contract  can  be 
found  depends  upon  the  character,  public  or  private,  of  the  wharf,  for 
what  purposes  it  was  built,  the  use  to  which  it  has  been  applied,  the 
place  where  located,  the  nature  of  the  structure,  and  the  general  circum- 
stances of  the  case.  See  DvtUm  v.  Strong^  1  Black,  24.  If  libelant's 
wbarf  was  a  public  wharf,  in  the  sense  that  the  owner  did  not  reserve 
exclusive  enjoyment,  but  was  under  obligation  to  concede  to  others  the 
privilege  of  landing  their  goods  or  mooring  their  vessels  there  upon  the 
payment  of  a  reasonable  compensation  as  wharfage,  and  the  said  wharf  was 
suitable  for  the  purpose  of  mooring  vessels,  and  was  held  out  for  public 
use,  and  was  so  used,  then,  as  the  master  and  owners  of  the  Marchioness 
voluntarily  used  the  said  wharf  to  moor  their  ship,  it  is  probable  a  con- 
tract to  pay  wharfage  may  be  inferred.  That  is  to  say,  if  the  libelant, 
having  a  suitable  wharf  for  mooring  ships,  tendered  it  to  the  public,  so 
that  he  may  be  presumed  to  have  consented  to  the  mooring  of  the  Mar- 
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chioness,  and  the  Marchioness  accepted  and  used  such  wharf,  an  implied 
contract  to  pay  wharfage  may  be  presumed.  Looking  to  the  evidence  in 
the  case,  wefind  the  following:  Louis  Daniel,  wharfinger,  testifies:  "The 
wharf  is  a  private  wharf  projecting  from  a  lot  owned  by  Dr.  Heron." 
The  libelant,  Heron,  testifies: 

"The  wharf  alluded  to  is  my  property,  and  private.  1  never  had  a  steamer 
along-side  of  my  wharf  since  I  have  been  a  wharf-owner.  I  have,  therefore, 
never  made  any  charges.  My  charges  have  always  been  for  vessels  lying 
along-side  of  my  wharf  for  the  purpose  of  discharging  ballast,  and  that  by 
special  rates.  I  have  before  charged  other  vessels  similar  to  those  of  the 
Marchioness;  that  is,  they  have  drifted  into  wharf,  and  made  fiist  to  same, 
one  small  vessel,  and  one  medium-sized  bark.  One  was  there  a  day  and  a 
part  of  a  day.  The  other  was  there  two  days.  I  have  made  charges  for  tim- 
ber rafts  laying  along-side  of  my  wharf,  being  put  there  without  orders,  in 
fair  weather.     This  occurred  twice. " 

This  is  all  the  evidence  there  is  with  regard  to  the  public  character  of 
libelant's  wharf.  It  does  not  appear  that  any  fixed  charges  or  rates  were 
had  and  maintained  for  the  use  of  said  wharf.  It  does  not  appear  that 
the  public  had  a  right  to  use,  or  did  use,  the  said  wharf  for  the  purpose 
of  landing  goods  or  mooring  ships.  The  Marchioness  had  no  business 
to  transact  with  the  libelant.  The  vessel  did  not  go  to  the  pierfoT  freight, 
nor  for  mooring  purposes.  The  fact  is  that  the  vessel,  in  an  emergency, 
used  the  wharf  for  the  purpose  of  putting  out  a  safety  line,  just  as  it 
might  have  used  a  pile  or  checking-post.  The  owner  of  the  wharf  had 
the  right,  so  far  as  the  evidence  shows,  to  compel  the  removal  of  the  lines 
of  the  Marchioness,  as  put  there  without  authority.  Dutton  v.  Strm\gy 
supra.  The  general  scope  of  the  evidence  is  that  the  libelant's  wharf  was 
not  intended  to  be  used  for  the  purpose  of  mooring  ships  in  time  of  dan- 
ger. Under  these  circumstances,  it  does  not  appear  that  the  court  ought 
to  find  an  implied  contract  between  the  owner  of  the  wharf  and  the  ship 
for  the  use  of  the  wharf.  Without  such  contract,  as  has  been  said  be- 
fore, the  libel  must  fail. 

I  have  examined  the  opinion  of  the  district  judge  in  this  cause,  (40 
Fed.  Rep.  330,)  and  consider  that  we  differ  on  the  facts,  and  not  the  law, 
of  the  case.  Whether  the  evidence  is  the  same  on  this  hearing  as  in  the 
district  court  does  not  appear.  A  decree  will  be  entered  dismissing  the 
libel,  with  costs. 
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Waitshoair  et  dl.  v.  The  Craigend. 
{District  Court,  P.  Washington,  W,  D.    April  28, 1890.) 

L  Seamen— CoNTRAOT—CoNSTBtJCTioN. 

Upon  a  review  of  the  testimony  in  tbis  case,  the  court  finds  that  the  libelants 
entered  into  a  contract  to  serve  as  seamen  on  board  the  British  ship  Craigend  for  a 
definite  period,  daring  which  time  the  vessel  was  to  make  one  or  more  voyages 
within  specified  limits,  and  to  a  port  of  discbarge  In  Europe ;  and  pursuant  to  said 
contract  they  served  as  seamen  on  the  vessel  until  their  arrival  at  Tacoma,  when, 
before  the  expiration  of  the  term  of  service,  the  libelants  voluntarily  left  the  ves- 
sel, and  the  contract  was  terminated  by  mutual  consent  of  the  libelants  and  the 
master. 

2.  Same— DiscHAROB— MuTUAii  Coxsbnt. 

A  contract  of  shipment,  after  part  performance,  may  be  lawfully  abrogated  as 
to  the  unperformed  part  by  mutual  consent  of  the  seamen  and  master,  and  such 
consent  may  be  implied  from  the  conduct  and  actions  of  the  parties. 

8.  Baste— Wages. 

If  a  seaman's  contract  of  service  be  terminated  by  mutual  consent  after  part 
performance,  a  court  of  admiralty  will  neither  decree  payment  of  extra  wages  or 
damages  as  in  case  of  a  wrongful  discharge,  nor  forfeiture  of  the  wag^  earned  by 
services  rendered  pursuant  to  the  contract,  as  in  case  of  desertion,  but  will  allow 
wages  at  the  rate  fixed  by  the  contract  for  the  time  of  actual  service. 

{^llQbus  by  the  CourU) 

In  Admiralty. 

Taylor  &  Hammond,  for  libelants. 

Effinger  &  Abbott,  for  claimant. 

Hanford,  J.  The  libelants,  fifteen  in. number,  set  forth  and  show  in 
their  libel  that  they  severally  signed  shipping  articles  by  which  they 
agreed  to  serve,  some  as  able  seamen,  and  the  others  as  ordinary  seamen, 
in  the  British  ship  Craigend,  for  a  period  not  to  exceed  two  years,  and 
during  that  period  to  make  one  or  more  voyages  within  specified  limits, 
the  service  to  end  at  any  port  or  place  in  the  United  Kingdom  or  the 
continent  of  Europe,  at  the  master's  option,  for  which  they  were  to  re- 
ceive wages  at  a  fixed  rate  per  month.  This  is  an  entire  contract,  and 
I  consider  it  to  be  valid,  notwithstanding  the  objections  urged  by  counsel 
for  the  libelants  on  account  of  indefiniteness  in  description  of  the  voy- 
ages to  be  made  during  the  term  of  service.  Under  this  contract,  some 
of  the  libelants  served  as  seamen  on  the  passage  of  the  Craigend  from 
Cardiff  to  Montevideo,  wKere  the  others  were  shipped;  and  they  all  so 
served  on  the  passage  from  the  latter  place  to  Tacoma,  at  which  they 
all  left  the  vessel.  The  suit  is  brought  to  recover  wages,  at  the  rate 
specified  in  the  shipping  articles,  for  the  time  each  man  actually  served, 
atler  deducting  advances  and  payments  admitted  to  have  been  received; 
and  also  three  months'  extra  wages  as  damages  for  breach  of  the  contract 
on  the  part  of  the  master,  in  wrongfully  preventing  the  libelants,  as  they 
all^e,  from  returning,  after  a  temporary  and  lawful  absence  from  the 
vessel  at  Tacoma,  and  completing  performance  of  their  contract.  The 
answer  denies  the  allied  wrongful  acts  of  the  master,  and  charges  the 
libelants  with  having  unjustifiably  deserted  the  vessel,  for  which  a  for- 
feiture of  all  wages  is  claimed. 
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From  the  evidence,  it  is  plainly  apparent  to  me  that  the  master  and 
the  libelants  are  about  equally  in  fault  and  blameworthy  for  the  termi- 
nation of  this  contract.  The  important  facts  leading  me  to  this  conclu- 
sion, as  disclosed  in  the  evidence,  are,  in  brief,  as  follows:  The  Craig- 
end,  on  her  way  to  Tacoma,  called  and  anchored  at  Port  Townsend;  and 
while  she  was  at  anchor  there  the  second  boatswain  became  violent  and 
abusive  towards  the  crew.  After  making  a  violent  and  unprovoked  as- 
sault upon  one  man,  and  striking  him  a  heavy  blow  upon  the  head  with 
a  stick  of  cord-wood,  and  making  threatening  demonstrations  towards 
another  with  a  razor,  and  striking  another  with  a  broken  oar,  he  armed 
himself  with  a  hatchet,  and  threatened  to  use  it  indiscriminately  in  cut- 
ting down  every  member  of  the  crew  whom  he  should  come  in  reach  of. 
This  misconduct  of  the  second  boatswain  was  by  the  libelants  properly- 
reported  to  the  master,  who  utterly  failed  to  do  his  duty  by  punishing 
this  petty  oflBcef  for  his  very  grave  offense,  or  in  any  way  assuring  the 
crew  of  protection  from  such  acts  of  abuse.  The  libelants  at  the  same 
time  committed  a  wrong  in  declaring  that  they  would  not  thereafter  da 
any  work  in  the  ship,  except  what  should  be  necessary  in  actual  navi- 
gation, unless  the  second  boatswain  should  be  either  kept  locked  up,  if 
he  remained  on  board,  or  discharged  and  sent  ashore.  There  is  a  con- 
flict in  the  testimony  as  to  whether  the  libelants  did  or  did  not  at  this 
time  ask  permission  to  go  ashore  for  the  purpose  of  complaining  to  the 
British  consul,  and  whether  the  master  did  or  did  not  refuse  them  such 
permission.  This  conflict  of  testimony  relates  to  a  question  which  is 
material  only  as  to  the  claim  of  libelants  to  extra  wages.  They  make 
the  charge,  and  thereiore  the  onus  probandi  is  on  them  to  prove  it;  and, 
as  I  do  not  find  any  decided  preponderance  of  the  evidence  in  their  favor, 
I  cannot  say  as  a  fact  that  the  master  did  violate  his  contract  with  them, 
and  offend  against  the  laws  of  his  country,  by  refusing  them  an  inter- 
view with  the  British  consul  at  Port  Townsend. 

After  anchoring  at  Tacoma  the  libelants  refused  to  perform  their  duties 
until  they  should  first  be  permitted  to  make  a  complaint  to  the  British 
consul;  and,  upon  being  informed  that  there  was  no  consul  at  Tacoma, 
they  demanded  to  go  ashore  for  the  purpose  of  consulting  a  justice  of 
the  peace.  It  was  unnecessary  and  unreasonable  for  them  to  leave  the 
ship  in  a  body;  but  the  master  gave  his  consent  to  their  going  after  they, 
at  his  request,  hung  an  anchor  over  the  bow,  in  readiness  to  be  dropped 
if  the  ship's  safety  should  require  it.  The  master  not  only  consented  to 
their  leaving  the  vessel,  but  he  also  gave  them  forty-eight  hours  as  the  limit 
of  time  during  which  they  could  remain  absent;  and  by  his  direction  they 
were  taken  ashore  in  a  boat  belonging  to  the  ship.  He  gave  them  no 
money  for  any  expenses  they  might  have  to  incur,  and  made  no  arrange- 
ments whatever  to  enable  them  to  return  to  the  ship,  which  was  anchored 
a  distance  of  three-fourths  of  a  mile  from  shore.  On  shore  the  men 
made  no  attempt  to  execute  their  purpose  of  consulting  a  justice  of 
the  peace;  but,  after  wandering  over  the  town  for  some  time,  they 
begged  a  postage-stamp,  having  no  money  to  buy  one,  and  used  it  to 
send  a  letter  to  the  British  consul  at  Port  Townsend.     They  next  made 
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the  acquaintance  of  Mr.  Moore,  who  provided  them  with  their  meals  and 
lodging  for  the  next  day  or  two,  and  with  small  sums  of  spending  money, 
and  also  provided  a  boat  and  secured  a  lawyer  to  go  on  board  the  vessel 
the  evening  of  the  very  day  the  libelants  came  ashore  for  the  purpose  of 
trying,  to  make  a  settlement  with  the  master  for  the  wages.  What  Mr. 
Moore  did  for  the  comfort  of  these  men  was  not  done  from  disinterested 
motives.  To  use  his  own  expression,  he  "was  not  doing  it  for  fun." 
It  is  apparent  from  his  rapid  movements  in  taking  a  lawyer  on  board 
the  vessel  to  collect  the  wages,  and  all  the  circumstances  of  his  connection 
with  this  case,  that  he  is  one  of  the  land-sharks  of  a  seaport  town  who 
prey  upon  sailors.  Mr.  Moore  has  testified  as  a  witness  in  the  case, 
being  called  by  claimant.  Jn  his  testimony,  he  claims  that  the  libelants 
consulted  with  the  lawyer  before  he  went  to  the  vessel,  and  authorized 
him  to  proceed  to  collect  their  wages.  In  this  he  is  contradicted  by  the 
libelants,  and  also  by  the  lawyer,  Mr.  Leo,  who  was  called  as  a  witness. 
His  testimony  is  to  the  eflFect  that  he  had  no  conversation  with  the 
men,  but  he  thinks  they  knew  of  his  employment,  and  the  object  of  it, 
from  being  informed  in  regard  to  it  by  Mr.  Moore.  He  impressed  me 
as  being  a  candid  witness,  and  I  credit  his  statement  as  being  true;  but 
I  think  very  little  time  was  lost  in  consulting  with  the  libelants,  or  mak- 
ing explanations  to  them,  by  any  one.  In  the  interview  between  Mr. 
Leo  and  the  master,  the  latter,  after  learning  that  the  call  upon  him  was 
to  collect  the  wages  of  the  libelants,  ahd  while  he  must  have  supposed 
Leo  to  be  authorized  to  represent  them,  declared  that  he  would  not  again 
receive  them  on  the  vessel.  This  was  long  before  their  leave  of  absence 
had  expired,  and  before  the  men  had  done  anything  to  furnish  a  pretext 
for  a  charge  of  desertion  against  them,  or  justify  their  discharge.  I  re-' 
gard  this  declaration  of  the  master  to  Leo,  that  he  would  not  take  the 
men  back  in  the  ship,  as  important  only  as  showing  an  intent  in  the 
mind  of  the  master  to  get  rid  of  this  crew.  I  would  probably  regard  it 
as  an  actual  discharge  of  the  men  from  the  service  of  the  ship  if  it  had 
been  made  to  the  men  directly,  or  to  one  authorized  to  represent  them; 
but,  as  the  libelants  all  deny  having  commissioned  Mr.  Leo  to  go  to  the 
master  as  their  agent  or  attorney,  I  cannot  give  it  any  greater  effect  than 
a  remark  or  declaration  made  to  any  stranger. 

It  was  mid-day,  on  a  Saturday,  when  the  men  left  the  ship.  On  the 
next  Monday  morning,  and  before  expiration  of  their  leave  of  absence, 
they  went  as  near  as  they  could  go  to  the  ship,  and  attempted  to 
hail  her,  to  call  a  boat  ashore,  so  they  could  go  on  board,  and  resume 
their  duties;  but  Mr.  Moore  appeared  and  objected,  on  the  ground  that, 
if  they  went  on  board  without  him,  he  would  not  be  able  to  collect  their 
wages,  and  would  lose  what  he  had  invested,  as  well  as  the  profits  he 
bad  hoped  to  realize,  and  the  men  suffered  him  to  lead  them  away,  and 
for  a  time  desisted  from  their  efforts  to  return  to  the  ship.  Later,  and 
yet  before  the  expiration  of  their  48  hours'  leave  of  absence,  they  saw 
the  captain  come  ashore,  and  endeavored  to  speak  to  him;  and  he  saw 
them,  and  knew  that  they  were  endeavoring  to  get  within  speaking 
distance,  but  he  evaded  them  by  dodging  into  a  private  office,  and  re> 
V.42F.no.2— 12 
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maining  there  a  long  time,  while  he  knew  that  they  were  respectfully 
waiting  outside.     The  libelants  did  not  return  to  the  vessel,  and  have 
never  made  any  other,  attempt  to  do  so  than  what  I  have  mentioned. 
Several  days  after  their  attempt  to  speak  to  the  captain,  they  sent  a  man 
to  him  to  request  permission  to  remove  their  clothing  and  effects  from 
the  vessel,  Mhich  request  was  readily  and  unconditionally  granted;  and 
they  then  voluntarily  went  on  board  and  brought  away  all  their  belong- 
ings.    Tliis  was  done  while  the  vessel  was  lying  moored  to  the  dock,  and 
while  the  master  was  on  deck,  but  no  remarks  were  passed  between*  him 
and  the  men.     The  master,  in  his  testimony,  attempts  to  account  for 
his  peculiar  conduct  in  eluding  the  libelants  when  they  tried  to  speak 
to  him  on  Monday  morning,  when  their  purpose  was  merely  to  ask  to 
have  the  ship's  boat  to  take  them  on  board  again,  and  also  for  his  fail- 
ure to  speak  to  them  when  they  came  on  board  to  remove  their  effects, 
by  pretending  that  he  was  in  fear  of  being  ill-treated  by  these  men.     I 
was  astounded  to  read  in  the  deposition  of  the  master  of  an  English  ship 
such  a  declaration  as  is  contained  in  that  of  Capt.  Hamilton,  on  file  in 
this  case,  in  which  he  says,  "I  was  a  bit  scared,"  especially  so  as  there 
is  absolutely  nothing  in  the  evidence  to  afford  the  slightest  ground  for 
him  at  that  time  to  have  regarded  these  men,  or  either  of  them,  as  being 
dangerous.     The  reasons  he  states  for  his  timidness  are  that  he  had 
heard  of  threats  being  made  by  the  men,  and  that  they  had  used  vio- 
lence towards  a  man  whom  he  had  employed  as  a  watchman  on  the  ship; 
but  it  is  clear,  from  the  evidence,  that  the  threats,  if  any,  were  not 
made,  and  the  difficulty  with  the  watchman  did  not  occur,  until  after 
the  time  of  the  captain's  strange  conduct.     I  entirely  discredit  this  part 
of  the  captain's  evidence.     I  do  not  believe  that  he  was  ever  afraid  of 
this  crew.     He  has  been  master  of  vessels  for  fourteen  years.     This  is 
sufficient  to  prove  that  he  could  not  have  been  frightened  so  easily  as  he 
pretends  to  have  been;  for,  without  personal  courage,  he  would  not  wish 
to  devote  his  life  to  a  profession  exposing  him  to  almost  constant  danger, 
and,  if  he  would,  he  could  not  maintain  the  position  of  a  commander. 
I  believe  that  his  motive  for  the  actions  I  have  commented  on  was  not 
fear,  but  rather  a  wish  to  avoid  meeting  the  men,  and  thus  escape  the  ne- 
cessity of  either  assisting  them  to  return  to  the  ship,  or  consenting  to  have 
them  quit  the  service,  and  that  it  was  his  desire  that  they  should  desert, 
so  that  their  wages  might  be  forfeited.     The  master  did  not  prevent  the 
libelants  from  returning  to  the  vessel,  nor  use  any  force  whatever  to  pre- 
vent them  from  fulfilling  their  contract;  and  I  am  satisfied  that  if  they 
had  returned  to  the  vessel,  and  offered  to  resume  their  stations  as  sea- 
men, he  would  have  placed  no  obstacles  in  their  way.     The  libelants 
claim,  however  that,  because  they  had  no  money  to  hire  a  boat,  the}^ 
were  not  able  to  return  to  the  vessel,  but  the  evidence  shows  that  they 
have  managed  to  live  in  Tacoma  very  well  to  the  present  time  without 
doing  any  work;  and  I  am  satisfied  that  they  are  shrewd  enough,  and 
determined  enough,  to  have  found  a  way  of  returning  to  the  vessel,  if 
they  wished  to  do  so.  • 

From  consideration  of  all  the  facts  and  circumstances  in  the  case,  and 
especially  the  voluntary  removal  of  their  effects  from  the  vessel  by  the 
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libelants,  and  the  master's  consent  thereto,  so  freely  given,  it  is  plain 
that  the  contract  of  service  on  the  part  of  the  libelants  was,  by  the  mut- 
ual consent  of  the  libelants  and  the  master,  terminated  from  the  time 
the  libelants  left  the  vessel,  on  the  25th  day  o*  January,  1890.  The 
jjarties  had  a  right  thus ,  to  terminate  the  contract  by  mutual  consent; 
and,  although  such  consent  was  not  actually  expressed  in  words,  it  may 
be  implied  from  ihe  conduct  and  actions  of  the  parties  above  narrated. 
The  contract  having  been  partly  performed,  and  then  abrogated  as  to  the 
part  not  performed  by  mutual  consent,  I  hold  that  the  libelants  are  not 
entitled  to  recover  any  sum  whatever  as  damages  or  as  extra  wages,  as 
they  would  be  if  the  master  had  discharged  them  before  the  termination 
of  the  period  or  voyage  for  which  they  had  shipped,  but  are  entitled  to 
receive  their  wages,  at  the  rate  specified  in  the  shipping  articles,  for  the 
time  during  which  they  actually  served,  after  deducting  the  sums  ad- 
vanced, and  for  which  they  were  chargeable  for  articles  furnished  from 
the  ship's  slop-chest.  The  master  having  voluntarily  consented  to  their 
leaving  the  vessel,  he  cannot  rightfully  be  allowed  to  charge  them  as  de- 
serters, nor  claim  a  forfeiture  of  their  wages  earned  by  actual  service. 
I  make  an  exception  as  to  Lawrence  Silva,  Antonio  Pedro,  and  Antonio 
Fortes,  as  to  the  rate  of  wages  to  be  allowed  them,  on  the  ground  that 
they  shipped  at  Montevideo  as  able  seamen,  but  were  incapable  of  per- 
forming the  duties  of  able  seamen.  Therefore,  instead  of  allowing  them 
wages  at  the  rate  specified  in  their  contract  of  shipping,  they  will  only 
be  allowed  wages  at  the  rate  of  $16  per  month,  which  sum  seems  to  me 
to  be  in  proportion  to  the  value  of  their  services.  A  decree  will  be  en- 
tered in  favor  of  the  libelants  for  the  amount  of  wages  during  the  time 
of  their  service  as  alleged  in  the  libel,  less  the  amounts  which  in  the  libel 
they  admit  as  credits  proper  to  be  allowed  the  ship. 


The  Lillib.* 
Crosby  v.  The  Lillie  et  d. 

Circuit  Court,  5.  D.  Alabama.    AprU  21, 1890. 

ADMiHALTT—AppEi.L— Costs— Proctor' 8  Docket  Feb. 

As  an  appeal  Id  admiralty  suspends  the  original  decree,  and  there  is  no  final 
hearing  until  that  in  the  appellate  court,  the  proctor's  docket  fee  of  120,  allowed 
(Rev.  St.  S  824)  on  final  hearing  in  admiralty,  accrues  in  case  of  appeal  only  in  the 
circuit  court,  and  should  be  charged  but  once. 

In  Admiralty.     On  motion  to  retax  costs. 
IK.  E.  Richardson,  for  the  motion. 
W,  D,  McKinstryy  contra, 

*  Reported  by  Peter  J.  Hamilton,  of  the  MobUe,  Ala.,  bar 
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TouLMiN,  J.  The  libelant  obtained  a  decree  in  the  district  court, 
which  was  appealed  from  by  the  claimauts.  On  appeal  the  circuit 
court  also  rendered  a  decree  in  favor  of  libelant,  and  the  appellants 
were  taxed  with  all  costs.  The  clerk  taxed  against  appellants  three 
proctor's  fees,  aggregating  845.  Among  them  were  two  docket  fees 
of  $20  each,  one  of  which  was  taxed  as  part  of  the  costs  in  each  of 
said  courts,  and  the  fee  of  $5  was  taxed  under  section  824,  Rev.  St., 
for  services  rendered  in  the  case  in  removing  the  same  by  appeal 
from  the  district  court  to  this  court.  Appellants  now  move  the  court  to 
retax  the  costs  to  the  extent  of  the  docket  fee  of  $20,  taxed  as  part  of  the 
costs  in  the  district  court,  on  the  ground  that  it  is  illegal  and  unauthor- 
ized. Section  824,  Rev.  St.,  provides  that  there  shall  be  taxed  and  al- 
lowed to  proctors,  on  a  final  hearing  in  admiralty,  a  docket  fee  of  $20, 
and  the  question  now  presented  for  decision  is,  were  there  two  final 
hearings  in  this  case,  or  what  is  the  final  hearing?  An  appeal  in  admi- 
ralty suspends  and  vacates  the  decree  appealed  from,  and  the  decree  is 
not  final  until  the  case  is  heard  and  decided  in  the  appellate  court,  and 
there  is  no  final  hearing  until  there  is  a  final  decree.  Ben.  Adm.  §  590; 
2  Conk.  Adm.  385,  394;  Hen.  Adm,  §  138;  U.  S.  v.  Pre^cn,  3  Pet. 
57;  The  iMcHOe,  19  Wall.  73.  The  statute  provides  that  the  proctor  shall 
be  allowed  a  docket  fee  ^'on  final  hearing,"  and  it  is  held  that  final  hear- 
ing is  the  last  hearing,  in  admiralty  cases,  when  the  case  is  finally  heard 
as  to  costs.  Goodyear  v.  Sawyer ^  17  Fed.  Rep.  7," 8.  The  court  says 
that  the  docket  fee  is  general,  and  it  is  taxable  on  the  final  hearing  in 
favor  of  the  proctor  of  the  prevailing  party  as  a  lump  sum  for  all  the 
services  in  a  case.  There  has  been  but  one  "final  hearing"  in  this  case. 
There  is  but  one  final  decree,  and  that  is  the  decree  rendered  on  appeal  in 
this  court,  the  decree  in  the  district  court  being  superseded  and  vacated  by 
the  appeal.  My  opinion,  therefore,  is  that  there  can  be  but  one  docket 
fee  of  $20  allowed, — the  docket  fee  taxed  as  part  of  the  costs  in  this 
court.     The  motion  to  retax  the  costs  is  granted. 


The  Tolchbsteb. 
{DisVrm  Court,  D.  Mcm/Umd,    February  5, 1890.) 

1.  Shippino— Limiting  Liabilitt— Suit  Begun  in  Statb  Coukt— JuwBDioriojr. 

In  a  case  of  application  for  limitation  of  liability  of  the  owners  of  a  steam-boat 
who  had  been  sued  in  the  state  courts  in  actions  ffiven  by  the  statute  of  Maryland 
for  loss  of  life  arising  out  of  a  collision  in  the  harbor  of  Baltimore,  Ikeld,  that 
after  the  steamer  had  been  appraised,  and  stipulation  given  in  the  district  court  for 
the  pavment  into  court  of  the  amount  of  the  appraisement  when  ordered,  the  reduc- 
tion of  the  amounts  sued  for  in  the  state  courts  so  as  to  reduce  the  aggregate  of  the 
amounts  claimed  in  those  suits  below  the  amount  of  the  appraisement  and  stipula- 
tion could  not  take  away  the  Jurisdiction  of  the  district  court,  even  conceding  that 
the  claims  so  reduced  were  all  that  the  owners  of  the  steam-boat  could  be  made  lia- 
ble for. 

2.  Same— Torts  Committed  on  Navigable  Waters— Hiohwats—Jubisdiotion  ov  Fed- 

eral Court. 

Heldy  further^  that,  as  the  liability  of  the  owners  of  the  steam -boat  arose  out  of  a 
maritime  tort  committed  on  water  which  was  a  navigable  highway  of  oommerceb 
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the  district  court  had  Jurisdlotion  of  It  in  admiralty,  and  that  the  rale  of  limitation 
of  the  liability  of  the  owners  of  the  steam-boat  with  respeot  to  suoh  a  tort  was  a 
rule  of  admiralty  procedure  prescribed  by  oongrsss,  the  power  to  enact  which  was 
not  necessarily  referable  to  the  commercial  clause  of  the  constitution,  and  there- 
fore the  fact  that  the  vessel  was  customarily  employed  solely  in  Maryland  waters, 
and  not  in  foreign  or  interstate  commerce,  was  immateriaL 

Z.  Same— Allow A.NCB  of  Suits  in  Statb  Coubt. 

Held,  further,  that  after  the  stipulation  was  given  the  court  had  in  its  posses- 
sion a  fund  to  which,  under  the  rule  of  procedure  enacted  by  congress,  all  claims 
were  transferred,  add  proceedings  against  the  owners  were  forbidden ;  that  there- 
fore the  court  had  no  discretion  to  allow  the  suits  in  the  state  courts  to  go  on  for 
the  purpose  of  ascertaining  the  amount  of  damages,  even  though  the  plaintiffs  in 
those  suits  might  have  reason  to  anticipate  difficulty  in  asserUnff  in  the  district 
court  the  right  of  action  given  by  the  state  statute  for  the  loss  and  injury  sustained 
by  them  by  reason  of  the  death  of  the  persons  drowned  in  the  collision. 

4.  Same— iMJUNOTiOK. 

field,  further,  that  the  district  court,  having  in  its  control  the  only  fund  to  which 
claimants  have  a  right  to  resort  for  payment  of  their  claims,  and  being  the  only 
court  competent  to  administer  the  admiralty  rule  for  the  limitation  of  the  lia- 
bility of  the  owners  of  the  vessel,  it  has  the  authority  and  jurisdiction,  in  order  to 
prevent  that  administration  and  its  decree  from  being  nugatory,  to  issue  an  order 
restrainiDg  the  further  prosecution  of  the  suits  in  the  state  courts, 

iSyUabua  by  the  CourL) 

In  Admiralty. 

J<^n  H.  Thomas  and  H.  V.  D.  JohnSy  for  libelant. 

Albert  Rilckie^  for  reapondents. 

Morris,  J.  '  This  proceeding  was  begun  by  tBe  Tolchester  Excursion 
Company,  of  Baltimore  city,  a  Maryland  corporation,  which  filed  its  libel 
for  a  limitation  of  liability  on  the  30th  December,  1889,  alleging  that 
,  it  was  the  owner  of  the  steamer  Tolchester  on  the  night  of  28th  July, 
1889,  when  a  collision  occurred  between  that  steamer  and  a  small  sail- 
boat in  the  harbor  of  Baltimore.  The  libel  further  alleges  that  suits 
have  been  instituted  in  the  state  courts  of  Baltimore  city  against  said 
-company  by  persons  claiming  to  have  suffered  loss  and  damage  by  said 
•collision,  for  an  amount  in  the  aggr^ate  exceeding  the  value  of  the 
steamer  and  her  pending  freight.  The  company,  in  its  libel,  denied  its 
-liability  for  any  damage  resulting  from  the  collision,  desiring  to  contest 
its  liability  therefor,  and  also,  if  liable,  prayed  to  have  the  benefit  of  a 
iimiuition  of  its  liability,  setting  out  the  facts  and  circumstances  on 
which  it  relies,  and  praying  for  an  order  for  the  appraisement  of  the 
steamer  and  freight,  and  to  be  allowed  to  give  a  stipulation  with  sureties 
for  the  payment  thereof  into  court  when  ordered,  and  for  a  moni- 
tion warning  all  persons  having  claims  arising  out  of  the  collision  to 
present  the  same,  and  for  an  order  restraining  the  further  prosecution 
•of  all  suits  against  the  company  in  respect  of  cdl  such  claims.  On  Jan- 
uary 3,  1890,  the  court  ordered  the  appraisement  to  be  made;  and  on 
January  7th  stipulation  for  $23,150,  the  amount  of  the  appraised  value 
of  the  vessel  and  freight,  was  given  and  filed  in  court.  On  the  13th 
of  January,  it  was  ordered  that  notice  should  be  served  on  the  parties 
who  had  instituted  suits,  to  show  cause  why  the  monition  and  injunc- 
tion prayed  for  in  the  libel  should  not  be  granted,  and  why  they  should 
!not  be  restrained  from  prosecuting  their  suits  in  the  state  courts. 
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The  parties  upon  whom  this  notice  was  served  are  now  opposing  the 
granting  of  the  prayer  of  libelant's  petition,  and  for  cause  they  show :  (1) 
That  the  collision  occurred  in  the  harbor  of  Baltimore,  within  the  limits  of 
the  city ,  and,  as  respondents  contend,  was  caused  by  the  wrongful  act  and 
neglect  of  libelant  and  its  officers  and  agents;  that  the  persons  who  were 
in  the  small  sail-boat  at  the  time  of  the  collision  were  Mary  Kolb,  John 
Pietz,  Annie  Kolb,  Ijouis  A.  Deering,  and  Mary  Weiner,  and  that  the 
owner  of  the  boat  was  Frederick  Isaacson;  that  the  suits  instituted  are 
for  the  damage  to  the  sail-boat,  and  for  the  personal  injuries  received 
by  Annie  Kolb  and  Louis  A.  Deering,  and  also  suits  under  the  statute . 
of  Maryland  for  the  death  of  Mary  Kolb  and  John  Pietz,  who  were 
drowned,  and  a  suit  by  the  father  of  Annie  Kolb  for  loss  of  her  services, 
and  that  Mary  Weiner,  who  was  drowned,  left  no  one  living  who,  under 
the  Maryland  statute,  would  be  entitled  to  bring  suit  for  her  death. 
-And  the  respondents  allege  that  these  suits  embrace  every  claim  which 
could  possibly  arise  from  the  collision  against  the  steamer  or  her  owners. 
They  allege  that  while  it  was  true,  when  the  libel  was  filed,  that  the 
amounts  claimed  as  damages  in  the  suits  in  the  state  courts  exceeded  the 
amount  for  which  the  steamer  and  her  freight  has  been  appraised,  since  the 
appraisement  and  the  stipulation  therefor  was  filed  in  this  court  the 
amounts  claimed  in  the  suits  in  the  state  courts  was  on  January  16th  re- 
duced ,  so  that  now  the  aggregate  amount  claimed  is  only  $22,000,  which  is 
less  than  the  appraised  value  of  the  interest  of  libelant  in  the  steamer 
and  freight,  and  that  therefore  the  libelant  is  not  entitled  to  proceed  to 
limit  its  liability.  (2)  They  further  show  that  the  steamer  was  employed 
exclusively  as  an  excursion  steamer,  in  the  internal  commerce  of  Mary- 
land, and  therefore  the  libelant  is  not  entitled  to  a  limitation  of  its  lia-  ' 
bility .  (3)  They  further  show  that,  in  view  of  the  doubt  whether  claims 
for  damages  arising  from  death  by  negligence  given  by  the  state  statute 
can  be  made  the  basis  of  a  suit  in  the  admiralty,  this  court  should  refrain 
from  interference  until  it  shall  appear  that  the  libelant  cannot  be  pro- 
tected by  pleading  the  defense  of  limited  liability  in  the  state  court. 

1.  The  first  objection  to  the  jurisdiction  of  this  court  is  that  the  aggre- 
gate of  the  claims  for  which  suit  can  be  brought,  conceding  that  it  is  a 
fact  that  there  is  no  one  living  who  is  entitled,  under  the  state  statute, 
to  sue  for  the  death  of  Mary  Weiner,  does  not,  as  now  reduced,  exceed 
the  value  of  the  steamer  and  freight.  In  our  opinion,  this  question  is  to 
be  determined  by  the  jurisdictional  facts  as  they  existed  at  the  time 
when  the  court  assuiAed  jurisdiction.  It  may,  perhaps,  be  conceded 
that  the  libelants'  proceeding,  in  its  inception,  was  ex  parte,  and  that  up 
to  the  time  of  filing  the  stipulation  the  court  had  nothing  upon  which 
it  could  act,  and  that  the  libelant  might,  as  of  course,  have  dismissed 
its  libel;  but,  after  the  stipulation  was  filed,  there  was  placed  under  the 
court's  control  a  fund  for  distribution  in  which  all  parties  interested  are 
entitled  to  share.  That  fund  could  not  be  withdrawn  without  the  con- 
sent of  all  interested;  ami  whether  or  not  the  court  is  entitled  to  retain 
that  fund,  and  to  exercise  the  jurisdiction  invoked,  must  be  determined 
by  the  facts  existing  at  the  time  it  was  placed  in  the  court's  controL     If 
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at  that  time  the  court's  jurisdiction  was  properly  invoked,  and  it  was 
then  the  duty  of  the  court  to  keep  it,  and  adjudicate  all  the  questions  as 
to  its  distribution,  it  does  not  seem  possible  that  the  jurisdiction  could 
be  divested  by  the  subsequent  i*eduction  of  the  damages  claimed  in  the 
suits  in  the  state  courts.  The  libelant  had  acquired  a  ri^ht  to  have  this 
court  proceed  with  the  case,  and  this  court  cannot  now  refuse  to  do  so. 
Cooke  V.  U.S.,  2  Wall.  218;  AfoHan  v.  Tiyrraixce,  9  Wheat.  637. 

2.  The  jurisdiction  of  this  cpurt  and  the  applicability  of  the  act  of 
congress  is  disputed  upon  the  contention  that  the  only  power  of  congress 
to  pass  the  limited  liability  act  is  derived  from  the  oommerical  clause  of 
the  constitution,  which  is  limited  to  commerce  with  foreign  nations  and 
among  the  several  states.  The  Tolchester  is  a  large  steamer,  enrolled 
and  licensed  under  the  laws  of  the  United  States  for  the  coasting  trade, 
and  licensed  to  carry  1,200  passengers,  and  when  the  collision  happened 
was  starting  on  a  voyage  on  the  Patapsco  river  and  Chesapeake  bay, 
within  Maryland  waters.  She  was  usually  employed  by  her  owners  on 
the  Patapsco  river,  the  Chesapeake  bay,  and  Susquehanna  river.  She 
was,  before  the  collision,  under  a  contract  to  make  a  trip  to  Fortress 
Monroe,  in  Virginia,  which  she  performed  after  the  collision.  She  was 
held  by  her  owners  for  any  employment  she  could  get  on  the  Chesapeake 
bay  or  any  of  its  tributaries.  While  on  her  usual  voyages,  and  on  the 
voyage  she  had  started  on  when  the  alleged  tort  was  committed,  she  was 
navigating  among  vessels  of  all  nations.  The  matters  in  dispute  do  not 
arise  upon  a  contract  relating  to  the  purely  internal  commerce  of  a  state. 
The  claims  arise  out  of  an  alleged  tort  committed  upon  a  highway  of 
commerce  navigable  from  the  ocean.  The  Belfast ^  7  Wall.  624.  As 
to  torts  committed  upon  the  Patapsco  river,  there  can  be  no  question 
that  this  court  has  admiralty  jurisdiction.  It  has  frequently  been  held 
that,  by  the  legislation  with  regard  to  the  limitation  of  the  liability  of 
ship-owners  for  such  torts,  congress  has  simply  declared  that  the  rule 
prevailing  in  the  admiralty  courts  of  other  countries  shall  prevail  in  ours, 
and  has  merely  authorized  the  admiralty  courts  to  adopt  appropriate 
methods  for  securing  the  benefits  of  that  maritime  rule  to  ship-owners 
of  the  United  States,  and  of  other  nations  as  well.  In  Norwich  Go.  v. 
Wright^  13  Wall.  127,  the  supreme  court  said: 

"We  do  not  hesitate  to  express  our  decided  conviction  that  the  rule  of  the 
maritime  law  on  tliis  subject,  so  far  as  it  relates  to  torts,  was  intended  to  be 
adopted  by  the  act  of  1861." 

In  The  Scotland,  105  U.  S.  31,  the  rule  was  applied  to  the  owners  of  a 
foreign  vessel,  and  it  was  said: 

"The  rule  of  limited  responsibility  is  now  our  maritime  rule.  It  is  the  rule 
by  which,  through  the  act  of  congress,  we  have  announced  that  we  propose 
to  administer  justice  in  maritime  cases." 

In  Providence  &  N.  Y,  S.  S.  Go.  v.  HiU  Maniifg  Cb.,  109  U.  S.  593, 
3Sup.  Ct.  Rep.  379,  617,  it  was  said: 

"The  rule  of  limited  liability  prescribed  by  the  act  of  1851  is  nothing  more 
than  the  old  maritime  rule  administered  in  courts  of  admiralty,  in  all  countries 
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except  England,  from  time  immemorial;  and,  if  this  were  not  so,  the  subject- 
matter  itself  is  one  that  belongs  to  tlie  department  of  maritime  law."  See 
also  Butler  v.  Steam-Ship  Co.,  130  U.  S.  556,  9  Sup.  Ct.  Rep.  612, 

It  would  appear,  therefore,  that  the  alleged  liability  with  regard  to 
which  limitation  is  invoked  has  arisen  from  a  marine  tort  on  navigable 
waters,  and  that  the  jurisdiction  of  this  court,  and  its  power  to  adjudi- 
cate every  question  with  regard  to  that  liability,  is  dependent  on  locality, 
and  not  on  the  nature  of  the  employment  or  commerce  in  which  the 
vessel  was  engaged. 

3.  The  third  ground  of  contention  goes  to  the  exercise  of  jurisdiction, 
even  if  the  court  has  it,  because  of  the  alleged  difficulties  attending  the 
assertion  by  the  respondents  in  this  court  of  the  right  of  action  given  by 
the  state  statute.  As  to  this,  it  does  not  appear  to  me  that  the  court  has 
any  discretion.  The  giving  of  a  stipulation  for  the  value  of  the  vessel 
and  freight  is  declared  by  the  supreme  court  to  be  the  equivalent  of  the 
surrender  of  vessel  and  freight  provided  for  by  section  4285,  Rev.  St. ,  and 
that  section  declares  that,  upon  such  surrender,  "all  claimsand  proceedings 
against  the  owner  shall  cease."  •  That  is  to  say,  such  claims  are  thereby 
transferred  from  the  owners  to  the  fund  thus  created.  The  supreme  court, 
by  rule  54,  in  order  to  give  effect  to  the  immunity  of  the  owners  from 
suit  after  such  surrender,  directs  that  "the  said  court  shall  also,  on  the 
application  of  the  said  owner  or  owners,  make  an  order  to  restrain  further 
prosecution  of  all  and  any  suit  or  suits  against  said  owner  or  owners  in 
respect  of  any  such  claim  or  claims."  It  would  appear,  therefore,  that  this 
court  has  no  discretion  to  allow  suits  in  other  courts  to  go  on  even  for 
the  purpose  of  merely  ascertaining  the  amount  of  damage.  The  express 
provision  of  the  law  and  of  the  rule  of  the  supreme  court  is  that  such 
suits  shall  not  go  on,  but  shall  cease,  and  that  all  litigation  shall  proceed 
in  the  district  court  as  against  the  property  surrendered  or  its  proceeds, 
or  the  sum  stipulated  to  be  paid  into  court  in  lieu  of  such  surrender. 

4.  The  only  remaining  question  is  as  to  the  power  of  the  court  to  issue 
an  injunction  as  prayed.  In  Providence  <k  N.  Y.  S,  S.  Oo.  v.  Hill  Manufg 
Co. ,  it  would  appear  that  the  supreme  court  has  intimated  the  proper 
solution  of  this  question.  On  page  594,  109  U.  S.,  3  Sup.  Ct.  Rep.  389^ 
it  is  said : 

"It  is  hardly  possible  to  read  them  [the  supreme  court  rules]  in  connection 
with  the  act  of  1851  without  perceiving  that,  after  proceedings  have  been 
commenced  in  the  proper  district  court  in  pursuance  thereof,  the  prosecution 
pari  passu  of  distinct  suits  in  different  courts,  or  even  in  the  same  court,  by 
separate  claimants  against  the  ship-owners,  is,  and  must  necessarily  be,  utterly 
repugnant  to  such  proceedings,  and  subversive  of  their  object  and  purpose." 

On  page  600,  109  U.  S.,  3  Sup.  Ct.  Rep.  394,  the  court  said  that  it 
was  "unnecessary  to  determine  the  question  as  to  the  legality  of  the  writ 
of  injunction  issued  by  the  district  court.  Although  we  have  little  doubt 
of  its  legality,  the  question  can  only  be  properly  raised  on  an  application 
for  an  attaciiment  for  disobeying  it."  In  Norwich  Co.  v.  Wright^  13  WalL 
125,  the  supreme  court  had  already  said: 
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'*If  an  action  should  be  brought  in  a  state  court,  the  ship-owner  should  file 
a  libel  in  admiralty,  with  a  like  surrender  or  deposit  of  the  fund,  and  either 
plead  the  fact  in  bar  in  the  state  court,  or  procure  an  order  from  the  district 
court  to  restrain  the  further  prosecution  of  the  suit." 

The  right  of  the  district  court,  after  it  has  in  it8  possession  the  fund 
to  be  distributed,  to  issue  an  injunction,  can,  I  think,  also  be  supported 
upon  the  principle  recognized  in  LHetzach  v.  Huidekoper^  103  U.  S.  494. 
The  district  court  has  possession  of  the  only  fund  to  which  the  claimants 
have  a  right  to  resort  for  the  payment  of  their  claim.  It  is  the  only  court 
competent  to  settle,  by  a  decree  binding  upon  all  parties  interested,  the 
question  of  the  right  of  the  ship-owner  to  have  his  liability  limited.  The 
injunction  would,  therefore,  appear  to  be,  as  in  the  case  of  Dietzsch  v. 
Huidekoper,  ancillary  to  its  administration  of  that  fund,  and  necessary 
to  prevent  its  judgment  and  its  proceeding  from  being  nugatory.  The 
issuing  of  such  an  injunction  was,  after  careful  consideration,  sanctioned 
in  the  Providence  &  N.  Y.  S.  S.  Co.  Case,  6  Ben.  124 ;  and  in  the  Ixmg  Idand 
Transp.  Co.  Case,  5  Fed.  Rep.  599,  which  was  followed  in  The  Amsterdam, 
123  Fed.  Rep.  112.  This  proceeding  is  not  a  case  of  admiralty  and  mar- 
itime jurisdiction  in  which  the  right  of  a  common-law  remedy  is  ex- 
pressly saved  to  suitors  where  the  common  law  is  competent  to  give  it, 
because,  as  has  been  decided  in  the  cases  above  cited,  the  common  law 
is  not  competent  to  administer  this  maritime  rule  of  limited  liability 
where  the  vessel,  or  the  fund  representing  it,  is  surrendered  into  the  ad- 
miralty court  by  the  owner. 


The  Intrepid.' 

Wright  et  a2.  v.  Thb  Intbbfid. 

ilHstrict  Courtt  E.  D.  New  York.    March  86, 1890. 

L  Ck)LLTSioN — Pbactice— Exceptions  to  Answer — Spboifications. 

When  exceptions  to  a  pleading  are  drawn  with  several  specifioati^nii,  the  failure 
to  sQBtain  any  speoificatlon  is  fatal  to  the  exception. 
2.  Same— BxcBPTioNS— When  Allowed. 

Exceptions  to  pleadings  in  collision  cases  are  permitted  only  when  made  in  good 
faith,  for  the  sole  purpose  of  obtaining  the  full  statement  of  facts  which  the  law 
requires. 

In  Admiralty.     On  exceptions  to  answer. 

The  libel  in  this  case  set  fortli  a  case  of  collision  by  night  in  the  East 
river,  New  York,  between  the  steam-boat  Morrisania,  belonging  to  the 
libelants,  bound  up  stream  from  Fulton  street,  New  York,  to  Astoria, 
Long  island,  and  a  car-float  in  tow  of  the  steam-tug  Intrepid,  bound 
down  the  river.     The  answer  of  the  owner  of  the  Intrepid  consisted  of  11 

*  Reported  by  Edward  G.  Benedict,  Es^.,  of  the  New  York  bar. 
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articles.  The  first  8  articles  admitted  or  traversed  or  denied  any  knowl- 
edge as  to  the  all^ations  of  the  libel.  Article  10  set  forth  the  faults 
charged  by  the  Intrepid  on  the  Morrisania.     Article  9  was  as  follows: 

'* Ninth.  The  claimant  is  a  corporation  created  under  tlie  laws  of  the  state 
of  Connecticut,  engaged  in  the  transportation  of  cargo  and  cars  between  New 
York  and  Wilson's  Point,  Conn.,  and  is  the  sole  owner  of  the  steam-tug  In- 
trepid, wiiich  is  a  new,  large,  and  staunch  steam-tug,  110  feet  long  on  the 
keel,  22  feet  beam,  supplied  and  furnished  with  powerful  engines  for  the 
transportation  of  car-floats.  On  Thui-sday,  December  19,  1889,  the  said 
sleam-tug  Intrepid  left  Wilson's  Point,  Conn.,  with  the  car-lloat  No.  1,  with^ 
freight-cars  thereon,  securely  lashed  on  the  starboard  side  of  said  tug,  the' 
whole  tow  bound  for  New  York.  After  reaching  the  East  rivert  the  wind 
was  light  from  the  north-west,  the  weather  was  clear  starlight,  and  the  tide 
was  then,  and  at  the  time  of  the  collision  hereinafter  mentioned,  running 
strong  flood.  An  experienced  pilot  and  tug-boat  captain  was  in  charge  in  the 
pilot-house  of  the  Intrepid,  standing  on  the  starboard  side  of  the  wheel;  an- 
other pilot  was  on  the  port  side,  assisting  in  the  steering.  The  regulation 
two  white  towing  lights  were  carried  at  the  tug's  flag-staff,  aft,  one  above  the 
other,  ai^d  one  white  light  forward,  with  the  red  and  green  side  lights  on  the 
top  of  the  pilot-house,  properly  screened.  Two  white  lights  were  also  on  the 
car-float  on  her  flag-staff,  with  the  red  and  green  lights  upon  the  pilot-house 
of  tlie  Ciir-float,  properly  screened,  together  with  a  white  lighten  the  forward 
end  of  ttie  float.  The  master  of  the  car-float  was  in  command,  and  in  the 
pilot  house  of  the  float  attending  to  her  steering,  and  a  licensed  pilot  was  for- 
ward on  the  car-float,  where  he  was  devoting  liis  undivided  attention  to  his 
duties  as  lookout.  When  the  lug  and  car-float  had  passed  along  the  north 
side  of  Man  O'War  rock,  they  headed  down  in  the  middle  of  the  river,  steer- 
ing a  course  rather  towards  the  Brooklyn  shore.  When  heading  on  that 
course,  and  proceeding  slowly  about  two  or  three  miles  an  hour,  two  steam- 
boats, the  Cape  Charles  and  the  Maine,  were  sighted  down  the  river,  below  Tenth 
street,  and  showing  all  their  lights,  which  bore  on  the  Intrepid's  starboard 
bow.  The  Intrepid  blew  two  blasts  of  her  whistle  to  signify  that  she  would 
pass  between  the  boats  and  the  Brooklyn  shore.  The  Cape  Charles,  which 
was  ahead,  answered  with  two  blasts,  and  the  ferry-boat  Maine  also  blew  two 
blasts  in  assent,  and  appeared  to  stop  her  engines.  The  Intrepid  came  on, 
and,  when  about  abreast  of  the  Tenth-Street  buoy,  was  passing  both  of  said 
boats  in  safety,  when  just  as  the  Cape  Charles  was  a  little  past  abeam,  and 
the  bows  of  the  Maine  had  been  reached,  a  steam-boat  astern  (which  turned 
out  to  be  the  Morrisania)  sheered  out  from  behind  the  Maine,  directly  in  front 
of  the  Intrepid's  course,  showing  her  red  light  and  white  light,  and  at  that 
moment  blew  one  blast  of  her  wliistle.  The  Intrepid  at  once  replied  with 
several  shorC  alarm  blasts,  and  backed  full  speed  astern,  but  the  Morrisania 
kept  on  making  a  rank  sheer  right  in  front  of  the  Intrepid,  rendering  a  col- 
lision inevitable,  bringing  the  port  side  of  the  Morrisania  across  the  front  of 
the  car-float,  and  doing  herself  serious  damage.  Said  collision  occurred  about 
a  length  below  the  Tenth-Street  buoy,  and  nearly  abreast  of  North  Fourth 
street,  Brooklyn," 

To  the  answer  the  libelants  filed  the  following  exceptions: 

"The  libelants  except  to  the  answer  of  the  claimants  herein,  on  the  ground^ 
of  the  indefiniteness  and  uncertainty  thereof,  and — First  In  that  it  fails  to 
state:  (1)  The  length  of  the  float;  (2)  to  what  part  of  it  the  tug  was  made 
fast,  whether  with  the  tug's  stern  projecting  aft  of  the  float,  or  her  stem  for- 
ward of  the  float,  or  whether  the  stern  of  the  float  projected  aft  of  the  tug,  or  her 
stem  forward  of  said  tug,  and  how  much.    Second,  In  that  it  fails  to  state: 
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(1)  Whether  the  colored  and  white  lights  of  the  tug,  or  either  or  both  of  them, 
were  so  fixed  as  to  be  visible  over  the  tops  of  the  cars  on  the  said  float. 
Third.  In  that  it  fails  to  state:  (1)  How  many  cars  there  were  on  the  said 
iioiit;  (2)  what  part  of  her  length  they  covered.  Fourth.  In  that  it  fails  to 
state:  (1)  Wimt  were  the  white  towing  lights  which  are  described  as  regula- 
tion lights,  which  were  carried  on  thu  tug's  flag-stuff  aft,  and  through  liow 
many  points  of  the  compass  they  were  visible;  (2)  what  was  the  character  of 
the  two  white  lights  which  were  on  the  float,  and  through  how  many  points 
of  the  compass  they  were  visible;  (3)  how  far  above  the  water  and  the  declc 
the  wliite  towing  lights  of  the  tug  were  carried,  and  the  distance  of  one  above 
the  other;  (4)  how  far  above  the  tops  of  the  cars  on  the  float  said  lights  were; 
(5)  whether  the  towing  lights  of  the  tug  were  aft  of  the  smoke-stack  of  said 
lug  or  forward  thereof;  (6)  how  high  above  the  water  and  the  deck  the  two 
wiiite  lights  on  the  flag-staff  of  the  float  were,  and  how  far  apart  they  were; 
(7)  whether  they  were  carried  one  above  the  other  or  horizontally;  (8)  wheth- 
er they  were  towing  lights  or  otherwise;  (9)  what  was  the  character  of  the 
while  lights  carried  forward  on  the  tug,  and  on  the  forward  end  of  the  float; 
(10)  how  high  above  the  water  and  the  deck  said  lights  were  ciirried;  (11) 
through  how  many  points  of  the  compass  the  same  were  visible.  Fifth.  In 
that  it  fails  to  state:  (1)  At  what  point  or  opposite  what  place  the  said  tug 
was  when  the  steam-boats  Cape  Charles  and  Maine  were  sighted;  (2)  how  far 
apart  they  were;  (8)  how  far  either  of  them  was  from  the  Brooklyn  shore  or. 
the  Tenth-Street  buoy;  (4)  in  what  part  of  the  river  they  were;  (5)  how 
much  they  bore  on  tlie  Intrepid^s  starboard  bow;  (6)  how  far  off  the  Intrepid 
was  when  she  blew  the  two  blasts  of  her  whistle;  (7)  how  far  off  the  Cape 
Charles  was  when  she  answered  with  two  blasts  of  her  whistle;  (8)  how  far 
off  the  Maine  was  when  she  answered  with  two  blasts  of  her  whistle;  (9) 
how  far  off  she  was  when  she  appeared  to  stop  her  engine.  Sixth.  In  that  it 
fails  to  state:  (1)  On  what  course,  and  heading  for  what  point,  the  Intrepid 
was  when  steering  her  course  towards  the  Brooklyn  shore;  (2)  how  much  the 
Intrepid  changed  her  course  after  blowing  the  two  whistles,  if  at  all;  (3)  how 
much  the  steam-boats  Cape  Charles  and  Maine  changed  their  courses ;  (4)  how 
the  Intrepid  was  heading  at  the  time  the  Cape  Charles  was  a  little  past  the 
beam,  and  the  bows  of  the  Maine  had  been  nearly  reached.  Seventh.  In  that 
it  fails  to  state:  (1)  How  far  off  the  Morrisania  was  when  her  red  and  white 
lights  were  flrst  seen;  (2)  where  the  Morrisania  appeared  to  be  when  she  whs 
first  seen, — opposite  what  point  she  was  in  the  river;  (3)  how  far  distant  she 
was  from  the  Intrepid;  (4)  how  far  distant  she  was  from  the  Maine;  (5)  who  it 
was  on  the  Intrepid  or  the  float  that  first  saw  the  Morrisania,  and  what  re- 
port, if  any,  was  made  on  the  said  tug  or  float,  as  to  seeing  ttie  Morrisania. 
Eighth.  In  that  it  fails  to  st^ite:  (1)  What  the  speed  of  the  Intrepid  was  at 
the  time  the  Morrisania  was  first  seen;  (2)  what  the  speed  of  the  flood-tide 
was,  which  is  stated  to  run  there  with  great  speed;  (3)  in  what  direction  the 
flood-tide  was  running;  (4)  what  justification  the  Intrepid  had  for  being  on 
thai  side  of  the  East  river." 

George  A.  Black,  for  libelant. 

Wing,  Shoudy  &  Putnam,  for  claimant, 

Benedict,  J.  When  exceptions  to  an  answer  are  drawn  in  the  man- 
ner adopted  in  this  case,  it  seerns  proper  to  hold  the  failure  to  sustain 
any  specification  to  be  fatal  to  the  exception  to  which  such  specification 
is  attached.  As  it  is  plain  that  to  each  of  the  exceptions  a  specification 
has  been  attached  that  cannot  be  upheld,  thepresult  follows  that  all  the 
exceptions  must  be  overruled.     Furthermore,  if,  as  contended  by  the 
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claimant,  the  exceptions  number  38  instead  of  8,  the  fact  that  38  ex* 
ceptions  are  taken  to  an  answer  in  a  simple  collision  case,  which  seem& 
to  have  been  drawn  with  fullness  and  care,  taken  in  connection  with  the 
character  of  most  of  the  exceptions,  gives  to  the  proceeding  the  char- 
acter of  a  cross-examination.  Exceptions  to  pleadings  in  collision  case^ 
are  permitted  only  when  made  in  good  faith,  for  the  sole  purpose  of  ob- 
taining the  full  statement  of  facts  which  the  law  requires.  Exceptions 
overruled. 


The  Waverly  and  The  Anglia.* 
{District  Court,  E.  D.  New  York.    April  14, 1800.) 

Collision— Practice^Joint-Dbfekda.nt8—Cko88-LibbI/>-Cost8. 

The  owners  of  tbe  Bteam-ship  A.  libeled  the  steam-ship  W.  for  damages  by  col- 
lision. The  W.,  by  petition  under  the  fifty-ninth  rule,  made  certain  tugm  co-defend* 
ants  with  herself  in  this  suit,  and  also  brought  a  cross-suit  against  the  A.  and  th» 
tugs,  jointly.  The  A.  was  represented  by  one  proctor;  the  tugs  all  appeared  by  an- 
other proctor.  On  the  trial  the  W.  was  declared  solely  in  fault  for  the  collision. 
Heldy  that  the  tugs,  and  also  the  A.,  were  entitled  to  tax  against  the  W.  a  single 
bill  of  costs  in  each  action. 

In  Admiralty.     On  appeal  from  taxation  of  costs. 

Wheeler ^  Coriis  &  GodkiUy  for  the  Waverly. 

Wing^  Shoudy  &  Putnam,  for  the  Anglia. 

R.  D.  Benedict,  for  the  A.  C.  Cheney  and  the  Goodwin. 

Benedict,  J.  These  cases  come  before  the  court  on  a  question  of 
costs.  The  facts  are  these:  The  first  libel  was  filed  by  the  owners  of 
the  steam-ship  Anglia  against  the  steam-ship  Waverly  to  recover  for  the 
injury  to  the  Anglia  in  a  collision  with  the  Waverly.  Into  this  suit, 
upon  a  petition  filed  by  the  Waverly  under  the  fifty-ninth  admiralty 
rule,  two  tugs  that  were  towing  the  Angjia  at  the  time  of  the  collision 
were  brought  as  parties  defendant.  They  were  owned  by  different 
claimants,  and  interposed  separate  defenses.  A  libel  was  also  filed  in 
behalf  of  the  owner  of  the  steam-ship  Waverly  against  the  steam-ship- 
Anglia,  and  the  two  tugs  that  had  her  in  tow,  to  recover  damages  sus> 
tained  by  the  Waverly  in  the  same  coUision.  The  causes  were  heard 
together.  The  result  was  that  the  Waverly  was  found  solely  in  fault 
for  the  collision.  The  libel  of  the  Anglia  against  the  Waverly  was  there- 
fore sustained,  and  the  petition  of  the  Waverly  against  the  tugs,  brought 
into  this  action,  was  dismissed.  In  the  second  action,  the  libel  of  the 
Waverly  against  the  Anglia  and  the  two  tugs,  in  which  each  vessel*  had 
interposed  a  separate  defense,  was  dismissed.  The  two  tugs  were  rep» 
resented  by  a  single  proctor,  who  now  seeks  to  recover  a  single  bill  of 
costs  against  the  Waverly  in  the  first  action,  and  also  a  single  bill  of 

>  Reported  by  Edward  G.  Ben'edict,  Esq.,  of  the  New  York  bar. 
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costs  against  the  Waverly  in  the  second  action.     The  Anglia  also  seeks 
to  tax  a  bill  of  costs  in  each  action  against  the  Waverly. 

As  to  the  first  action  I  am  unable  to  see  any  ground  upon  which  to 
refuse  costs  to  the  tugs.  Having  defended  successfully  a  proceeding 
taken  against  them,  they  are  entitled  to  recover  their  costs  against  gome- 
body.  Certainly  they  cannot  recover  costs  of  the  Anglia,  for  she  at  no 
time  asked  a  decree  against  them,  and  took  no  proceeding  against  them. 
Their  costs  must  therefore  necessarily  be  paid  by  the  Waverly,  upon 
whose  petition  it  was  that  they  were  brought  into  the  case  and  compelled 
to  defend.  In  the  action  brought  by  the  Waverly  the  proceeding  was 
directly  against  the  Anglia  and  the  two  tugs.  Each  of  the  ve&sels  pro- 
ceeded against  interposed  a  separate  defense,  the  owners  of  the  respective 
vessels  not  being  the  same.  The  tugs,  being  successful  in  their  defense, 
are,  of  course,  entitled  to  recover  their  costs  against  the  Waverly,  as  is 
also  the  Anglia.  The  case  of  Tht  Americaan,  Eagle^  (not  reported,)  to 
which  reference  was  made,  upon  examination,  is  found  to  differ  from 
the  present  case.  In  this  case  no  ground  is  seen  upon  which  costs  can 
be  refused  to  the  tugs  as  well  as  to  the  Anglia,  and,  that  being  so,  such 
costs  must  be  paid  by  the  unsuccessful  party,  namely,  the  Waverly. 


The  Mohawk,* 

Harris  et  al.  v.  The  Mohawk. 

(Dtotrict  CourU  E.  D.  New  York.    AprU  9, 1890.) 

1.  Ck>ujBiov—Foo— Perilous  Navigation— East  Rivbr. 

Toffs  whicli  navigate  the  East  river  in  dense  fogs  do  so  at  their  perIL 

1  SaXK— DVBAIVGED  COMPASSBS. 

The  tag  M.  was  T^eld  in  fault  for  entering  a  dense  fog  in  the  East  river,  knowing^ 
as  she  did  so,  that  her  compasses  were  out  of  order* 

In  Admiralty. 

Hyland  &  Zabriskie,  for  libelants. 

Chodrichj  Deady  &  Ooodrich,  for  claimants. 

Benedict,  J.  This  is  an  action  for  damages  received  by  the  tug  How- 
ard Carroll  while  lying  at  the  end  of  a  dock,  pier  7,  in  a  dense  fog,  by 
being  run  into  by  the  tug  Mohawk.  At  the  time  of  the  collision  the 
Mohawk  was  moving  at  a  speed  of  about  three  miles  an  hour,  directly 
upon  the  New  York  piers.  The  collision  is  to  be  attributed  to  the  fault 
of  the  Mohawk  in  this,  that  she  was  navigating  the  East  river  in  a  dense 

^Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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fog  without  a  compass  on  board.  At  the  time  of  the  collision  she  was 
utterly  ignorant  of  her  position,  supposing  herself  to  be  in  the  middle 
of  the  river,  when  in  fact  she  was  steaming  some  three  miles  an  hour, 
head  on,  to  the  New  York  piers,  and  close  to  them.  Her  testimony 
shows  that  she  discovered  her  compass  to  be  out  of  order  before  she  went 
into  the  fog.  Upon  such  a  discovery  it  became  her  duty  to  keep  out  of 
the  fog,  as  she  might  have  done,  for  there  was  then  no  fog  above  the  bridge 
where  she  then  was.  Aside  from  the  failure  to  have  a  compass  it  was, 
in  my  opinion,  a  fault  on  the  part  of  the  Mohawk  to  go  into  the  fog. 
She  struck  the  fog  at  the  Brooklyn  bridge.  She  could  have  tied  up  at 
some  pier  in  that  neighborhood,  instead  of  which  she  attempted  to  pass 
down  across  the  mouth  of  the  ferry  slips,  and  so  lost  her  bearings,  and 
came  in  contact  with  the  Howard  Carroll.  Tugs  navigating  the  East 
river  in  such  a  fog  as  this  was  do  it  at  their  peril.  The  libelants  must 
have  a  decree,  with  a  reference  to  ascertain  their  damages. 


The  Sea  Gull  and  The  Transfer  No.  5.* 

Reed  et  at,  v.  The  Transfer  No.  5. 

Long  Island  R.  Co,  v.  The  Sea  Gull  and  The  Transfer  No.  5. 

{District  Coui%  E.  D.  New  Y<yrk,    April  li,  1890.) 

CoLLTSTON— Steam- Vessels  Meeting — Change  of  Course— Signals. 

The  steam-boat  Sea  Gull  was  proceeding  by  night  up  the  East  river,  Just  below 
Blackwell's  island.  The  steam- tug  Transfer  No.  5,  with  a  car-float  on  her  starboard 
side,  came  down  the  channel  on  the  east  side  of  Blackwell's  island,  made  the  lights 
of  the  Sea  Gull  on  her  starboard  bow,  and  blew  her  two  whistles.  The  Sea  Gull 
ported  to  cross  the  course  of  the  Transfer  No.  5,  but  came  in  collision  with  the  car- 
float  and  was  sunk.  Her  justiflcation  for  her  course  was  that  the  tug  blew  her  one 
whistle.  The  court  found  that  the  Transfer's  whistle  was  a  signal  of  two  blasts. 
Ht'2d,  that  the  Sea  Gull  was  in  fault  for  the  collision. 

In  Admiralty.     Actions  for  damages  by  collision. 

The  suit  of  Reed  and  others  was  to  recover  for  the  loss  of  the  Sea 
Gull.  The  collision  broke  the  float  loose  from  the  Transfer  No.  5,  and 
it  drifted  against  a  Long  Island  Railway  Company  float,  lying  .at  a  wharf* 
To  recover  for  the  damages  thereby  occasioned,  the  second  suit  was 
brought. 

Hinsdale  &  Sprague,  for  Long  Island  Railroad  Company. 

Wilcox,  Adams  &  Macklin,  for  the  Sea  Gull. 

Page  &  Tafi  and  R.  D.  Benedict^  for  the  Transfer  No.  5. 

*  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  Bar. 
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Benedict,  J.  The  pleadings  in  these  cases,  and  the  testimony  of  the 
master  of  the  Sea  Gull,  make  it  entirely  dear  that  the  Sea  Gull  was  pro- 
ceeding up  the  channel  outside  of  Transfer  No.  5,  which  was  moving 
down  the  channel.  The  vessels  were  not  on  parallel  courses,  and  the 
natural  navigation  under  the  circumstances  would  have  been  for  the  Sea 
Gull  to  pass  up  in  the  tide  outside  of  Transfer  No.  5,  and  for  Transfer 
No.  5  to  keep  near  the  shore  coming  down.  Instead  of  passing  outside 
the  Transfer  No.  5,  the  Sea  Gull  ran  across  the  course  of  the  Transfer 
No.  5,  intending  to  pass  up  inside  of  her,  and  so  caused  the  collision. 
Her  only  justification  for  this  course  is  that  she  received  a  signal  of  one 
whistle  from  the  Transfer  No.  5.  The  case  turns,  in  my  opinion,  upon 
the  question  whether  the  Transfer  No.  6's  signal,  being  the  first  signal 
given  between  these  two  vessels,  was  a  signal  of  two  whistles  or  of  one. 
Upon  this  question  of  fact  the  weight  of  the  evidence  is  against  the  Sea 
Gull,  and  in  favor  of  the  averment  on  the  part  of  the  Transfer  No.  5 
that  her  first  signal  was  two  whistles.  This  finding  is  conclusive  of  the 
case.  The  libel  of  Reed  against  Transfer  No.  6  must  accordingly  be 
dismissed,  and  the  Long  Island  Railroad  Company  must  recover  in  their 
action  against  the  propeller  Sea  Gull,  and  her  libel  as  against  the  Trans- 
fer No.  5  must  be  dismissed. 


The  Raritan.* 

The  L.  p.  Dayton. 

Maiisellus  v.  The  Raritan  and  The  L.  P.  Dayton. 

Merchants'  Transp.  Co.  t?.  The  L.  P.  Dayton. 

iDlatrict  Cimrty  E,  D,  New  York.    April  16, 1890.) 

Collision— Between  Steamers— Cbossino  Courses. 

The  steam-tug  L.  F.  D.  was  lying  in  the  Hudson  river,  near  the  New  York 
piers,  headed  for  the  Jersey  shore,  and  with  a  car-float  along-side.  The  steam- 
barge  R.,  coming  upstream,  undertook  to  pass  between  the  L.  P.  D.  and  the  shore, 
but  collided  with  the  float,  and  was  sheered  against  a  canal- boat,  in  tow  of  another 
tug,  on  her  starboard  side.  The  R.  claimed  that  the  L.  P.  D.  backed  the  car-float 
into  her.  The  court  found  that  the  L.  P.  D.  did  not  back,  but  that  the  R.  wrong- 
fully supposed  that  she  would  move  ahead  in  time  to  leave  room  for  the  R.  to  pass, 
and  therefore  held  that  the  R.  was  in  fault  for  the  collision. 

In  Admiralty.     Action  for  damage  by  collision. 
A.  B.  Stewart^  for  William  Marsellus. 

^Reported  by  Bdward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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R,  D,  Benedict^  for  the  Merchants'  Transportation  Company  and  the 
Raritan. 

Carpenter  &  Mosher,  for  the  L.  P.  Dayton. 

Benedict,  J.  These  actions  arose  out  of  a  collision  that  occurred  in 
the  East  River  in  the  daylight.  The  case  turns  upon  the  question  of 
fact  whether  the  L.  P.  Dayton,  after  she  had  moved  out  her  float  in- 
to the  stream,  hacked  her  float  so  as  to  dose  up  the  passage  through 
which  the  Raritan  was  passing,  whereby  the  Raritan  was  brought  in 
contact  with  the  stern  of  the  float.  Upon  this  question  of  fact  the  evi- 
dence fails  to  show  to  my  satisfaction  that  the  Dayton  backed  as  is 
claimed.  I  incline  to  the  opinion  that  the  cause  of  the  collision  was 
that  the  Raritan,  in  taking  her  course  through  the  gap  between  the  Dayton 
and  the  JVillie,  assumed  that  the  Dayton  would  move  ahead  by  the 
time  the  Raritan  would  reach  her.  When  this  assumption  failed,  the 
Raritan  necessarily  brought  up  against  the  stern  of  the  float,  and  so 
the  damage  arose. 

In  the  case  of  Marsellus  against  the  Raritan  and  Dayton,  the  libelant 
must  have  a  decree  against  the  barge  Raritan,  and  the  libel  against  the 
L.  P.  Dayton  must  be  dismissed. 

In  the  case  of  the  transportation  company  against  the  L.  P.  Dayton, 
the  libel  must  be  dismissed. 
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FiBST  Nat.  Bank  op  Wellston  v.  Armsteonq. 

(Circuit  Court,  5.  P.  Ohio,  W.  D.    AprU  12, 1S90.) 

1.  Bakks  A^n)  Banking— Rrceiver— Trust  Fund. 

Checks  and  drafts  sent  from  one  bank  to  another  were  indorsed  **for  collection,** 
and  credited  "subject  to  payment,  *'  according  to  the  dealings  between  the  banks. 
Part  of  them  were  paid  to  the  receiver  of  the  latter  bank  after  its  failure,  and  the 
balance  were  credited  to  it  by  the  payors.  Heldj  that  the  amonnt  paid  the  re- 
ceiver should  be  accounted  for  as  a  trust  fund,  but  the  balance  as  a  general  debt. 

8.  Same— National  Banks— Obqantzation. 

Under  Rev.  Bt,  U.  B.  §  5196,  providing  that  no  banking  association  shall  transact 
any  business  except  such  as  is  incidental  and  necessarily  preliminary  to  its  organi- 
zation,  until  it  has  been  authorized  by  the  comptroller  to  commence  the  business  of 
banking,  correspondence  between  one  bank  and  the  person  who  became  the  presi- 
dent of  a  bank  afterwards  formed  cannot  constitute  an  agreement  controlling  the 
business  between  the  banks,  but  may  be  referred  to,  in  connection  with  other  evi- 
dence, to  show  what  was  their  understanding. 

In  Equity. 

John  T,  Moore  SiTid  David  Davis,  for  plaintiff. 
KiUredge  &  Wilby  and  John  W,  Henvn^  for  defendant. 
Before  Jackson  and  Sage,  JJ. 

Sage,  J.  This  cause  was  submitted  to  the  court  upon  an  agreed 
statement  of  facts,  from  which  it  appears  that  on  the  17th  day  of 
June,  1887,  the  complainant  mailed  at  Wellston,  Jackson  county,  Ohio, 
to  the  Fidelity  National  Bank  at  Cincinnati,  checks  and  sight-drafts 
on  various  banks  other  than  the  Fidelity  to  the  amount  of  $2,229.01. 
Each  of  said  checks  and  drafts  was  indorsed  as  follows: 

"Pay  Fidelity  National  Bank  of  Cincinnati,  Ohio,  or  order,  for  collection 
for  First  National  Bunk  of  Wellston,  Ohio. 

"J.  H.  Sellers,  Jr.,  Cashier.'* 

At  the  same  time  the  complainant  so  charged  the  Fidelity  Bank  with 
the  remittance,  which  was  received  by  the  Fidelity  Bank  on  the  18th 
of  June,  and  acknowledged  by  postal,  mailed  on  the  evening  of  that  day, 
as  follows: 

•*Thb  Fidelity  National  Bank. 

"Cincinnati,  Jnne  18,  1887. 
"In  reply  to  yours  of  the  seventeenth,   we  credit,  subject  to  payment, 
$2,229.01.  Ammi  Baldwin,  Cashier." 

On  the  fiiiame  day  credit  was  given  accordingly  by  the  Fidelity  Bank  to 
complainant.  On  the  18th  day  of  June,  1887,  the  complainant  mailed 
to  the  Fidelity  National  Bank  the  further  sura  of  $3,284.54  in  checks 
and  sight-drafts  on  various  banks  other  than  the  Fidelity,  all  of  which 
were  received  by  the  Fidelity  on  the  20th  of  June,  and  receipt  thereof 
acknowledged  by  postal  of  that  date,  signed  by  the  cashier,  and  stating 
a  credit,  "subject  to  payment,"  of  $3,284.54.  It  further  appears  that 
such  credit  was  on  that  day  given  by  the  Fidelity  Bank  to  the  complain- 
ant. Each  of  the  checks  and  drafts  composing  said  remittance  of 
13,284.54  was  indorsed  by  the  complainant  in  the  same  form  as  the  in- 
v.42F.no.3— 13 
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dorsements  upon  the  checks  and  drafts  remitted  as  first  above.  All  the 
indorsements  of  both  remittances  were  made  by  means  of  a  stamp  fur- 
nished by  the  Fidelity  Bank  to  the  complainant  about  the  1st  of  May, 
1887,  to  be  used  by  the  complainant  in  indorsing  commercial  paper  to 
the  Fidelity  for  collection.  The  checks  and  drafts  composing  the  last 
remittance  were  charged  by  the  complainant  to  the  Fidelity  in  the  same 
manner  as  those  composing  the  first  remittance.  It  further  appears  from 
the  agreed  statement  that  Baldwin  and  Sellers  were  at  the  dates  afore- 
said cashiers  of  the  Fidelity  and  of  the  Wellston  Banks,  respectively; 
also,  that  on  the  17th  of  June  the  Fidelity  Bank  was  insolvent,  and  so 
continued,  and  on  the  20th  of  June,  1887,  at  the  close  of  business  hours, 
a  national  bank  inspector  or  examiner,  under  orders  of  the  comp- 
troller of  the  currency,  and  by  authority  of  the  statutes  of  the  United 
State3,  took  possession  of  the  Fidelity  Bank,  and  afterwards  the  defend- 
ant Armstrong  was  appointed,  and  now  is,  the  receiver  thereof.  The 
total  amount  of  commercial  paper  remitted  by  the  complainant  to  de- 
fendant was  $5,513.55.  Of  this  there  was  paid  to  the  receiver,  after 
the  failure  of  the  Fidelity  Bank,  the  sum  of  $3,336.40.  The  residue  of 
said  remittances — that  is  to  say,  the  sum  of  $2,177.15 — was  credited  by 
various  pay ors  to  the  Fidelity  Bank,  and  the  Fidelity  Bank  had  full  ben- 
efit thereof  in  its  accounts  with  the  payors;  but  the  money  did  not  come 
into  the  hands  of  the  receiver,  and  advice  of  the  credits  did  not  reach 
the  Fidelit3'  Bank  until  after  the  government  had  taken  possession.  At- 
tached to  the  answer  of  the  defendant  are  copies  of  two  letters  which  it  is 
admitted  were  written  and  received.  The  first  is  dated  at  Cincinnati, 
September  16,  1886,  and  iiddressed  to  H.  S.  Willard,  Wellston,  Ohio. 
Mr.  Willard  was  afterwards  president  of  the  complainant  bank.  This 
letter  was  written  and  signed  by  E.  L.  Harper  as  vice-president  of  the 
Fidelity  Bank.  It. refers  to  a  letter  received  from  Willard,  which  is  not 
in  evidence,  nor  set  forth  in  the  agreed  statement  of  facts.  Harper  writes 
as  follows: 

"  We  are  in  receipt  of  your  esteemed  favor,  and,  replying,  have  to  say  that 
we  will  credit  sight  items  on  any  point  in  the  United  States  where  there  are 
banks  at  par,  and  make  collections  on  same  points,  which,  when  paid,  will 
credit  at  par,.allowing  you  two  and  a  half  per  cent,  on  daily  balances,  calcu- 
lated when  monthly  statements  are  rendered,  and  will  remit  for  your  credit  to 
New  York,  against  your  balances,  at  any  time  you  may  desire,  without  charge, 
or  will  ship  you  currency;  express  charges  at  your  cost." 

On  the  25th  of  September,  1886,  Willard,  upon  a  letter-head  of  the 
^lilton  Furnace  &  Coal  Company  of  Wellston,  of  which  he  was  presi- 
dent, addressed  a  letter  to  Harper  as  vice-president,  signing  it  "H.  S. 
Willard,  Pt.,"  accepting  the  offer  contained  in  Harper's  letter  of  the 
24th,  above  quoted.  These  letters  were  written,  mailed,  and  received 
several  days  before  the  complainant  bank  received  its  certificate  of  au- 
thorization, which  was  issued  and  bears  date  October  6,  1886.  The 
complainant  and  the  Fidelity  Bank  did  business  with  each  other  in  the 
usual  way,  each  remitting  to  the  other  checks  and  drafts  for  collectioa, 
all  of  which  were  charged  and  credited,  respectively,  as  above  stated. 
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From  and  after  about  May  1 ,  1887,  the  balance  was  always  in  favor  of  the 
complainant,  against  which  the  complainant  drew  as  occasion  required, 
and  sometimes  ordered  remittances  made  in  exchange  on  New  York.  The 
complainant  was  allowed  and  received  interest  on  the  daily  balances  so 
in  its  favor  at  the  rate  of  2 J  per  cent.;  settlement  of  such  interest  being 
made  monthly.  No  part  of  the  several  sums  above  mentioned  has  been 
paid  to  the  complainant,  either  by  the  receiver  or  by  any  other  person. 
The  prayer  of  the  bill  is  that  the  court  find  that  the  complainant's  claim 
for  $3,336.40,  with  interest  from  June  17,  1887,  is  a  preferred  claim 
against  the  estate  in  the  hands  of  the  receiver,  and  for  a  decree  for  its 
payment  in  full,  and  for  general  relief. 

The  claim  of  the  defendant  that  the  various  checks  and  drafts  referrefl 
to  and  set  forth  in  the  bill,  were  sent  to  the  Fidelity  Bank,  and  received 
by  it,  under  and  by  virtue  of  the  written  agreement  evidenced  by  the  let- 
ters above  quoted,  is  overcome  by  the  fact  that  the  last  clause  of  section 
5136,  Rev.  St.  U.  S.,  which  relates  to  the  corporate  powers  of  banking 
associations,  provides  that  "no  association  shall  transact  any  business  ex- 
cept such  as  is  incidental  and  necessarily  preliminary  to  its  organization, 
until  it  has  been  authorized  by  the  comptroller  of  the  currency  to  com- 
mence the  business  of  banking."  See  Anmtrong  v.  Bank,  38  Fed.  Rep. 
883.  That  correspondence*  was,  however,  admitted  in  evidence,  and 
may  properly  be  referred  to  in  connection  with  the  evidence  relating  to 
the  transaction  of  business  between  complainant  and  the  Fidelity  Bank, 
as  a  circumstance  to  aid  in  determining  what  was  the  actual  understand- 
ing between  them.  It  does  not  appear,  however,  that  the  complainants 
ever  did  draw  against  its  remittances  before  the  proceeds  of  collections 
were  received  by  the  Fidelity  Bank,  even  if  it  be  assumed  that  the  un- 
derstanding was  in  accordance  with  the  terms  stated  in  the  correspond- 
ence. It  is  clear  that  the  remittances  were  not  sight  items,  within  the 
true  construction  of  that  correspondence,  nor  within  the  understanding 
of  the  parties.  Sight  items  on  any  point  in  the  United  States  where 
there  are  banks,  were,  according  to  the  correspondence,  to  be  credited 
at  par.  Collections  on  same  points  were  to  be  credited  at  par  when 
paid.  Every  item  in  the  remittance  made  by  the  complainant  to  the 
Fidelity  Bank  was  indorsed  as  a  collection,  the  indorsement  being 
made  by  means  of  a  stamp  furnished  by  the  Fidelity  for  that  pur- 
pose. That  the  indorsement  was  restrictive,  and  that  it  did  not  pass 
title  to  the  Fidelity  Bank,  is  clear  beyond  doubt.  That  it  was  not  at 
the  time  regarde<l  by  the  Fidelity  Bank  as  passing  the  title  is  also  clear, 
both  from  the  langauge  of  the  postal  acknowledgments  of  receipt  of  the 
remittances,  and  from  the  fact  that  the  credit  in  every  case  was,  in  terms, 
"subject  to  payment."  It  was  to  the  advantage  of  the  Fidelity  Bank  that 
rPDiittances  should  be  for  collection,  and  not  as  sight  items,  because  the  ar- 
rangement for  interest  to  be  paid  by  the  Fidelity  Bank,  if  it  be  assumed 
that  it  was  as  stated  in  the  correspondence,  was  such  that  it  would  be- 
gin to  run  at  once  upon  sight  items,  but  would  be  postponed  upon  col- 
lections until  receipt  by  the  Fidelity  of  the  proceeds.  It  may  fairly  be 
assumed  that  for  this  reason  the  Fidelity  Bank  furnished  the  stamp  to 


Digitized  by 


Google 


19B  FEDERAL  REPORTER,  VOl.  42. 

be  used  by  its  correspondent  in  indorsing  paper  to  be  transmitted  for 
collection. 

The  case  of  First  Nat.  Bank  cf  ElkluiH  v.  Armstrong,  39  Fed.  Rep.  231, 
which  was  cited  by  counsel  for  the  government,  is  clearly  distinguisha- 
ble from  this  case.  In  that  case  the  drafts  were  remitted  to  the  Fidelity 
Bank  "for  collection"  for  the  First  National  Bank  of  Elkhart,  Ind., 
but  each  draft  was,  upon  its  receipt  by  the  Fidelity  Bank,  credited  to 
the  First  National  Bank  of  Elkhart,  Ind.,  as  cash;  and  that,  as  had 
been  agreed  between  said  banks,  gave  to  the  Elkhart  bank  the  right  to 
draw  upon  the  same  as  cash.  Such  had  been  the  uniform  custom  and 
understanding  of  both  banks.  It  was  held  by  the  court  that,  although 
it  was  also  their  uniform  custom  and  understanding  that,  when  any 
draft  should  be  returned  to  the  Fidelity  Bank  unpaid,  it  should  be 
charged  back  to  the  Elkhart  bank  and  returned  to  it,  the  title  to  the 
draft  passed  to  the  Fidelity  Bank  upon  its  being  received  and  cred- 
ited as  cash,  as  above  stated;  or,  in  other  words,  that  the  indorsement 
for  collection,  under  the  special  circumstances  of  that  case,  did  not  reserve 
to  the  Mkhart  bank  any  title  to  the  proceeds  of  the  drafts.  But  here, 
even  if  we  take  the  correspondence  as  the  best  evidence  of  what  the  ar- 
rangement really  was,  (and  this  is  adopting  the  view  most  strongly  in 
favor  of  the  receiver,)  we  find  that  the  remittances  were  for  collection, 
that  the  credits  were  subject  to  receipt  of  proceeds,  and  that  the  contract 
was  that  they  were  to  be  credited  at  par  when  paid.  The  case  of  Fifth 
Nat,  Bank  v.  Armstrong,  40  Fed.  Rep.  46,  is  in  point,  and  sustains  the 
view  which  we  take  of  this  case.  There  the  draft  remitted  was  indorsed 
for  collection  for  the  claimant.  It  appears  from  the  syllabus  that  it 
was  the  practice  of  the  Fidelity  Bank,  in  its  dealings  with  the  claimant, 
to  credit  the  latter  on  the  date  of  the  receipt  of  all  drafts,  checks,  etc., 
sent  for  collection  that  were  payable  at  sight  or  on  demand,  and  the 
balance  thus  created  was  subject  to  be  drawn  on;  but,  if  the  paper  was 
not  paid,  it  was  charged  back  to  the  claimant.  On  receipt  of  the  draft 
in  question  in  that  case,  the  Fidelity  Bank  notified  the  claimant  that  it 
had  been  credited  "subject  to  payment;"  but  the  credit  was  not  drawn 
against,  nor  were  advances  made  on  the  faith  of  it.  It  was  held  that, 
the  indorsement  being  restrictive,  the  Fidelity  Bank  acquired  no  title  to 
the  draft,  and  that,  upon  the  insolvency  of  the  Fidelity  Bank  before  the 
receipt  of  the  proceeds  of  the  draft,  the  claimant  was  entitled  to  the  pro- 
ceeds against  the  receiver.  In  that  case  the  credit  was,  as  in  this  case, 
conditional,  and  not,  as  it  was  in  the  EUchart  Case,  unconditional;  and 
there  was  wanting  the  agreement  which  was  found  to  exist  in  the  Elkhnrt 
Bank  Case,  that  the  credit  should  be  as  cash,  and  that  the  Elkhart  bank 
should  have  the  right  to  draw  upon  the  same  as  cash.  In  the  case  of 
Commercial  Nat,  Bank  v.  Armstrong,  39  Fed.  Rep,  684,  the  Fidelity  Bank 
addressed  to  the  Commercial  Bank  a  letter  offering  any  one  of  four  prop- 
ositions: First,  to  collect  all  items  at  sight,  and  allow  2  J  per  cent,  in- 
terest on  daily  balances,  calculated  monthly;  and,  second,  to  collect  at 
par  all  points  west  of  Pennsylvania,  and  remit  the  1st,  11th,  and  21st  of 
each  month.     The  other  two  propositions  need  not  be  stated.     The  Corn- 
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mercial  Bank  accepted  the  second  proposition.  The  court  said  that 
the  first  proposition  perhaps  contemplated  a  creditor  and  debtor  rela- 
tion, but  the  second,  third,  and  fourth,  upon  their  face,  did  not.  But 
it  is  to  be  observed  that  even  upon  the  first  proposition  the  interest,  by- 
fair  construction,  was  to  be  calculated  from  the  date  of  the  receipt  of 
the  proceeds,  rather  than  from  the  date  of  the  receipt  of  the  draft  or 
other  paper.  It  is  clear,  therefore,  that  the  ruling  in  the  Commercial 
Bank  Case  is  not  in  conflict  with  the  conclusion  in  this  case, — that  the  re- 
lation of  debtor  and  creditor  did  not  arise  upon  receipt  of  the  paper,  but, 
in  the  true  construction  of  the  arrangement  as  it  existed,  was  postponed 
until  the  receipt  of  the  proceeds  of  collection.  The  case  of  Manvfacturera^ 
Nat.  Bank  v.  Continental  Bank,  148  Maas.  558,  20  N.  E.  Rep.  193,  which 
was  cited  for  the  complainant,  states  very  clearly  the  distinction  upon 
which  the  conclusion  in  this  case  rests.  In  that  case,  checks  and  drafts 
were  mailed  to  the  Fidelity  Bank,  indorsed  by  stamp  as  follows:  "Pay 
Fidelity  National  Bank  of  Cincinnati,  Ohio,  or  order,  for  coliection  for 
Manufacturers'  National  Bank  of  Boston,  Mass."  The  Fidelity  Bank 
received  the  checks  and  drafts  on  June  20, 1887,  and  on  that  day  mailed 
to  the  plaintiff  a  postal-card,  signed  by  its  cashier,  stating  in  reply:  "We 
credit,  subject  to  payment,  $3,501.48."  On  the  same  day  the  Fidelity 
Bank  credited  the  plaintiff  the  same  amount,  and  mailed  to  the  defend- 
ant, a  national  banking  association  located  at  St.  Louis,  the  check  in 
question,  for  $1,900.66,  on  the  German  American  Bank  of  St.  Louis, 
the  same  being  one  of  those  received,  and  indorsed  upon  it,  by  stamp: 
"For  collection  for  account  of  the  Fidelity  National  Bank,  June  20, 1887, 
Cincinnati,  Ohio.  Ammi  Baldwin,  Cashier."  The  failure  of  the  Fidelity 
Bank  became  known  to  the  complainant  on  the  morning  of  June  21 ,  1887, 
and  to  the  defendant  after  the  receipt  of  the  check  in  question,  but  be- 
fore it  had  credited  it.  The  court  held  that  in  the  transaction *the  plain- 
tiff and  the  Fidelity  Bank  stood  in  the  relation  of  principal  and  agent, 
and  that  their  contract  contained  in  their  letter  showed,  first,  an  offer 
to  the  plaintiff,  by  the  Fidelity  Bank,  of  its  "services  for  making  coUeo- 
lections  in  the  west,"  and  then. a  proposition  to  credit  sight  items  at  par, 
subject  to  payment,  and  to  make  collections,  remitting  weekly  in  New 
York  exchange,  without  charge.     The  court  say: 

"This  proposition  was  accepted  by  the  plaintiff,  and  the  Fidelity  National 
Bank  thereby  became  the  plaintiff's  agent  to  collect  for  It  commercial  paper. 
Under  this  arrangement  the  credit  given  for  a  check  was  merely  provisional 
until  the  check  was  paid.  It  did  not  create  a  debt  from  the  Fidelity  Na- 
tional Bank  to  the  plaintiff,  and  it  did  not  change  the  ownership  of  the 
check.  Levi  v.  Bank,  6  Dill.  104;  Balbach  v.  Frelinghuysen,  15  Fed. 
Bep.  675.  In  that  respect,  tlieir  relations  to  each  other  were  very  different 
from  those  between  a  banker  and  a  depositor  when  checks  are  received  on 
deposit  »s  cash,  and  an  absolute  right  to  draw  against  them  is  given.  White 
V.  Bank,  102  U.  S.  658;  Scott  v.  Bank,  23  N.  Y.  289;  Dickerson  v.  Wason, 
47  N.  T.  439;  Bank  v.  Loycl,  90  N.  Y.  530;  Ayres  v.  Bank,  79  Mo.  421." 

The  liability  of  an  indorser  of  commercial  paper  for  the  default  of  the 
pa3'or,  excepting  in  cases  where  the  indorsement  is  "without  recourse," 
not  being  affected  by  the  fact  that  the  transferee  is  also  a  purchaser  for 
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value,  it  was  rightly  held  in  Elkhart  Bank  v.  Armstrong,  cited  above^  that, 
where  it  appears  from  the  evidence  that  the  remittance  was  by  agree- 
ment received  as  cash,  credited  as  cash,  and  subject  to  check  or  to  draft, 
the  fact  that  the  paper  remitted  was  indorsed  "for  collection,"  and  the 
further  fact  that  it  was  the  understanding  that,  if  not  paid,  the  amount 
should  be  charged  back  to  the  sender,  did  not  change  the  character  of 
the  transaction,  although  it  did  provide  a  short  mode  of  adjustment  be- 
tween the  parties.  But  here  there  was  no  agreement  such  as  was  shown 
in  that  case.  On  the  other  hand,  not  only  was  the  indorsement  "for 
collection,"  but  the  credit  by  the  Fidelity  Bank  was,  in  terms,  "subject 
to  payment."  This  was  clearly  a  provisional  credit  only.  The  title  did 
not  pass;  and  the  proceeds  of  the  collections  which  were  received,  not 
by  the  Fidelity  Bank,  but,  after  its  failure,  by  the  receiver,  must  be 
treated  as  trust  funds  in  his  hands,  subject  to  the  claim  of  the  complain* 
ant,  to  whom  they  belong. 

The  decree  will  be  in  favor  of  the  complainant,  for  the  payment  by 
the  receiver  of  the  sum  of  $3,336.40,  the  proceeds  of  collections  upon 
remittances  made  by  the  complainant  to  the  Fidelity  Bank,  which  were 
not  received  by  the  bank,  but  came  into  the  receiver's  hands  after  the 
failure  of  the  bank.  As  to  the  residue,  to-\^it,  the  sum  of  $2,177.15, 
the  decree  will  find  that  the  complainant  is  a  general  creditor  of  the  Fi- 
delity Bank,  and  as  such  entitled  to  dividends.  The  costs  will  be  taxed 
to  the  defendant. 


Metropolitan  Exhibition  Co.  v.  Ewing. 

(CircwU  Court,  S.  D.  New  York.    March  25, 1890.) 

Contract— Intkri^retation— Injunction. 

The  contract  with  defendant  for  his  services  as  a  base  ball  player  gave  plaintiff, 
a  base-ball  association,  the  "right  to  reserve"  bim  for  the  next  season  on  condition 
that  he  should  not  be  reserved  at  a  salary  less  than  for  the  current  season  without 
his  consent,  and  that  he  should  be  one  of  not  more  than  14  reserved.  Held,  (1)  the 
term  "right  to  reserve"  is  ambiguous,  and  does  not  imply  a  contract  by  the  player 
to  devote  his  services  exclusively  to  the  association  during  the  ensuing  season, 
without  the  aid  of  extrinsic  evidence  to  show  that  it  has  a  recognized  meaning  in 
the  nomenclature  of  the  business  to  which  the  contract  relates;  (2)  that,  in  order 
to  ascertain  the  meaning  of  such  a  term,  it  is  competent  to  do  so  by  reference  to 
other  parts  of  the  contract,  and  to  other  contracts  made  by  the  parties  in  respect  to 
the  same  subject-matter  on  previous  occasions ;  (8)  that  interpreting  the  contract  by 
resorting  to  the  proper  sources  of  explanation  the  term  is  meant  to  give  a  prior  and 
exclusive  right  in  favor  of  one  base-ball  association  as  against  other  base-ball  as- 
sociations to  contract  with  a  player  for  his  services  for  another  season,  and  the 
contract  is  merely  an  exclusive  right  to  make  a  contract  upon  terms  to  be  agreed 
upon  by  the  parties;  (4)  that  although  courts  of  equity  will  prevent  by  iniunction 
the  breach  of  contracts  for  professional  services  in  some  cases  in  which  they  will 
not  decree  specific  performance,  they  will  not  undertake  to  make  contracts  for  par- 
ties, or  to  enforce  in  any  way  those  as  to  the  terms  of  which  the  parties  have  not 
arrived  at  a  definite  understanding;  (5)  although  preliminarv  relief  will  not  bo 
granted  in  a  case  in  which  it  is  doubtful  whether  the  plaintiff  will  be  finally  suc- 
cessful, yet,  where  the  questions  are  such  that  they  can  be  as  fully  considered  and 
as  safely  decided  upon  a  motion  for  a  preliminary  injunction  as  at  the  final  hear- 
ing, it  is  the  duty  of  the  court  to  decide  them  upon  such  a  motion  when  such  an  in- 
junction is  essential  to  the  protection  of  the  plaintiff. 
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In  Equity.     On  bill  for  injunction. 

Joseph  F.  ChocUe  and  George  F,  Duysters^  for  plaintiff, 

Henry  Bacon^  for  defendant. 

Wallace,  J.  This  aclion  is  brought  to  restrain  a  threatened  breach 
of  contract  for  the  performance  of  personal  services  which  require  special 
aptitude,  skill,  and  experience.  It  is  a  case  in  which  an  action  at  law 
would  not  afford  the  plaintiff  an  adequate  remedy  for  the  breach,  and  in 
which  the  power  of  the  court  should  be  exercised  by  preventive  inter- 
position, if  it  is  found  that  the  contract  is  such  as  the  plaintiff  claims  it 
to  be.  The  circumstances  are  such  that,  unless  a  preliminary  injunc^ 
tion  is  granted,  the  plaintiff  will  obtain  no  effectual  remedy,  because, 
before  the  cause  can  be  brought  to  final  hearing,  the  time  will  have 
passed  within  which  the  relief  sought  would  be  practically  useful,  and, 
if  it  be  then  adjudged  that  the  plaintiff  is  entitied  to  a  permanent  in- 
junction, the  judgment  will  be  declaratory  merely.  Although  prelim- 
inary relief  is  not  to  be  granted  in  a  case  in  which  it  is  doubtful  whether 
the  plaintiff  will  be  finally  successful,  yet,  where  the  questions  are  such 
that  they  can  be  fully  considered  and  as  safely  decided  upon  a  motion 
for  a  preliminary  injunction  as  at  final  hearing,  it  is  the  duty  of  the  court 
to  consider  and  determine  them,  and  not  defer  the  party  invoking  its 
assistance  to  a  time  when  a  decree,  if  awarded,  would  be  too  late. 

The  contract  upon  which  the  plaintiff  founds  its  claim  for  relief  is  in 
form  between  the  New  York  Base- Ball  Club  as  party  of  the  first  part, 
and  the  defendant  as  party  of  the  second  part;  but  there  is  no  reason  to 
doubt  that  the  New  York  Base-Ball  Club  was  the  agent  of  the  plaintiff 
in  entering  into  the  contract,  that  the  plaintiff  is  the  real  principal,  that 
the  contract  was  intended  to  inure  for  the  benefit  of  the  plaintiff,  and 
that  the  plaintiff  is  entitled  to  enforce  it  against  the  defendant  to  the  ex- 
tent that  the  New  York  Base-Ball  Club  could  do  so.  The  doctrine  is 
now  generally  recognized  that,  while  a  court  of  equity  will  not  x)rdinarily 
attempt  to  enforce  contracts  which  cannot  be  carried  out  by  the  ma^ 
chinery  of  a  court,  like  that  involved  in  the  present  case,  it  may  never- 
theless practically  accomplish  the  same  end  by  enjoining  the  breach  of 
a  negative  promise,  and  this  power  will  be  exercised  whenever  the  con- 
tract is  one  of  which  the  court  would  direct  specific  performance,  if  it 
could  practically  compel  its  observance  by  the  party  refusing  to  perform 
through  a  decree  for  specific  performance.  It  is  indispensable,  where 
the  contract  does  not  relate  to  realty,  that  it  be  one  for  the  breach  of 
which  damages  would  not  afford  an  adequate  compensation  to  the  plain- 
tiff. It  must  be  one  in  which  the  plaintiff  comes  into  court  with  clean 
hands,  and  which  is  not  so  oppressive  as  to  render  it  unjust  to  the  de- 
fendant to  enforce  it.  It  must  be  one  in  which  there  are  mutual  prom- 
ises, or  which  is  founded  on  a  sufficient  consideration.  It  must  be  one 
the  terms  of  which  are  certain,  and  in  respect  to  which  the  minds  of  the 
parties  have  distinctly  met,  so  that  there  can  be  no  misunderstanding  of 
their  rights  and  obligations. 

The  contract  is  executed  as  of  the  date  of  April  29,  1889.     It  is  a 
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formal  document,  consisting  of  20  articles,  by  which  the  New  York  Base- 
Ball  Club  employs  the  defendant,  and  the  defendant  undertakes  to  per- 
form professional  services  as  a  base-ball  player  for  the  dab  for  the  season 
(specified  in  article  2)  beginning  April  1,  1889,  and  ending  October  31, 
1889.  Article  20  provides  that  the  salary  to  be  paid  the  defendant  shall 
be  $2,000,  payable  semi-monthly.  Among  other  things,  the  contract 
provides  by  differerit  articles  that  the  club  may  at  any  time  terminate 
the  contract  on  10  days'  notice  to  the  defendant,  whereupon  the  obliga- 
tions of  both  parties  are  to  cease;  that  the  club  shall  provide  the  defend- 
ant while  "abroad"  with  proper  board  and  lodging,  and  pay  all  neces- 
sary traveling  expenses;  that  if  the  defendant,  during  the  term  of  his 
employment,  be  guilty  of  any  excessive  indulgence  in  liquor,  or  of  gam- 
bling, or  of  insubordination,  he  shall  be  liable  to  certain  specified  penal- 
ties; and  that,  if  the  club  ceases  to  be  a  member  of  the  National  League 
of  Professional  Base- Ball  Clubs,  either  compulsorily  or  voluntarily,  the 
"defendant  shall,  if  the  right  of  reservation  be  transferred"  by  the  dub 
to  any  other  club,  receive  from  that  club  at  least  the  same  amount  in 
salary  that  he  receives  by  the  present  contract.  It  contains,  also,  the 
following  provision: 

"Article  18.  It  is  further  understood  and  agreed  that  the  party  of  the  first 
part  shall  have  the  right  to  *  reserve '  the  said  party  of  the  second  part  for  the 
season  next  ensuing  the  term  m^^ntioned  in  paragraph  2,  herein  provided,  and 
that  said  right  and  privilege  is  hereby  accorded  to  said  party  of  the  first  part 
upon  the  following  conditions,  which  are  to  be  taken  and  construed  as  condi- 
tions precedent  to  the  exercise  of  such  extraordinary  rights  or  privileges,  viz.: 
(1)  That  the  said  party  of  tlie  second  part  shall  not  be  reserved  at  a  salary 
less  than  that  mentioned  in  the  20th  paragraph  herein,  except  by  the  con- 
sent of  the  party  of  the  second  part;  (2)  that  the  said  party  of  the  second  part, 
if  he  be  reserved  by  the  said  party  of  the  first  part  for  the  next  ensuing  sea- 
son, shall  not  be  one  of  more  than  14  players  then  under  contract, — ^that  is, 
that  the  right  of  reservation  shall  be  limited  to  that  number  of  players,  and 
no  more. " 

The  plaintiff*  alleges  that  the  defendant  was  one  of  14  players,  and  no 
more,  so  reserved  under  said  contract;  that  on  the  22d  day  of  October, 
1889,  plaintiff*  exercised  its  option  to  reserve  the  defendant  for  the  sea- 
son of  1890  by  giving  the  defendant  due  and  timely  notice,  in  writing, 
of  its  intention  to  do  so;  and  that,  notwithstanding  the  exercise  of  this 
option,  the  defendant  has  engaged  his  services  for  the  season  of  1890  to 
another  organization,  to  act  for  it  as  a  base-ball  player  during  that  sea- 
son. The  plaintiff*  insists  that,  by  the  terms  of  the  contract,  it  is  enti- 
tled to  the  services  of  the  defendant  as  a  base-ball  player  for  the  season 
of  1890  upon  the  terms  and  conditions  of  the  contract  for  the  season  of 
1889,  except  the  condition  giving  a  right  to  reserve  him  for  a  subsequent 
season. 

The  case  turns  upon  the  meaning  and  eff*ect  of  the  clause  and  contract 
which  gives  the  club  the  right  to  reserve  the  defendant  for  the  season 
next  ensuing.  It  is  plain  enough  that  the  option  is  a  right  of  reserva- 
tion for  the  next  ensuing  season  only, — the  season  ensuing  the  term  men- 
tioned in  article  2, — and  does  not  extend  beyond  the  term  from  April  1, 
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1890,  to  October  31,  1890.  It  is  equally  plain  fbat  the  salary  for  the 
ensuing  season  is  to  be  the  same  as  that  for  the  season  of  1889,  unless 
the  parties  mutually  consent  to  a  change.  But  what  is  the  character  of 
the  option  which  the  plaintiflf  is  permitted  to  exercise?  What  is  the 
right  to  "reserve"  the  defendant?  If  it  is  the  right  to  retain  and  have 
his  services  as  a  base-ball  player  for  the  season  of  1890,  when  is  the  right 
of  election  to  be  manifested,  and  upon  what  terms  are  these  services  to 
be  rendered?  Can  the  club  wait  until  April  1,  1890,  before  it  manifests 
its  intention  to  exercise  the  option?  Is  the  club  to  pay  the  defendant's 
board  and  lodging  while  he  is  "abroad,"  serving  the  club,  during  the 
season  of  1890?  Can  the  club  discharge  him  at  any  time  during  that 
season  on  10  days'  notice?  Are  the  penalties  for  intoxication,  gambling, 
or  insubordination  enforceable  during  the  season  of  1890?  In  short, 
does  the  contract  embody  the  definite  understanding  of  the  parties  to  it 
in  respect  to  their  reciprocal  rights  and  obligations  after  the  season  of 
1889  shall  have  ended?  If  the  tenn,  "the  right  to  reserve,"  has  no  de- 
fined meaning,  and  there  were  no  extrinsic  sources  by  which  to  ascertain 
the  sense  in  which  it  is  used  by  the  parties,  it  would  be  an  ambiguous 
phrase.  As  applied  to  a  contract  for  personal  services,  the  right  to  re- 
serve would  convey  a  very  unintelligible  conception  of  the  conditions  and 
incidents  of  the  service  to  be  rendered  or  enjoyed.  A  contract  by  which 
one  party  agrees,  for  an  equivalent,  to  reserve  himself  for  another  for  a 
stated  period,  or  to  reserve  himself  as  a  lawyer  or  doctor  or  artist  or  lar 
borer  for  a  specified  term,  would  very  inadequately  express  a  promise  to 
devote  his  professional  or  manual  services  exclusively  to  the  other  during 
that  period;  and  the  promise  of  a  base-ball  player  to  reserve  himself  for 
a  particular  club  for  a  given  season  would  hardly,  without  more,  convey 
any  definite  meaning  of  the  understanding  of  the  parties.  It  certainly 
would  not  bind  him  to  submit  to  any  special  rules  or  regulations  respect- 
ing the  performance  of  his  services  not  expressly  consented  to,  or  not  to 
be  necessarily  implied  from  the  nature  of  the  employment  and  the  situar 
tion  of  the  contracting  parties.  If  it  had  been  the  meaning  of  the  con- 
tract to  allow  the  club  to  renew  the  engagement  of  the  defendant  for  a  sec- 
ond season  upon  the  same  conditions  as  those  for  the  first  season,  that 
intention  could  have  been  easily  and  unequivocally  expressed.  As  it  is, 
it  is  left  wholly  to  implication,  unless  the."right  to  reserve"  is  a  term 
having  a  defined  and  specific  signification.  This  ambiguity  suggests 
such  grave  doubt  as  to  the  meaning  of  the  clause  that  in  two  adjudged 
cases,  in  which  it  has  been  considered  by  the  courts,  the  judges  have 
thought  it  top  indefinite  to  be  enforceable.  In  ExkibUionCo.  v.  Ward,  9  N. 
Y.  Supp.  779,  (in  the  supreme  court  of  this  state,)  Mr.  Justice  O'Briex 
was  of  the  opinion  that  the  failure  to  provide  for  the  terms  and  conditions 
of  the  contract  for  the  second  season  rendered  the  clause  so  indefinite  and 
uncertain  that  it  could  not  be  the  basis  of  equitable  relief,  or  that  it  meant 
that  every  player  is  bound  for  the  ensuing  season  upon  the  same  terms 
and  conditions  as  those  of  the  first  season,  including  the  signing  of  a  new 
contract  containing  the  option  to  reserve.  In  Pkiladdphia  Ball  Cluh  r. 
BaUman^  in  the  court  of  common  pleas  of  Philadelphia,  Judge  Thayi^. 
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was  of  the  opinion  that  the  failure  to  designate  the  terms  and  conditions 
of  the  new  engagement  under  which  the  player  is  to  be  reserved  rendered 
the  contract  of  reservation  wholly  uncertain,  and  therefore  incapable  of 
enforcement. 

Where  the  terms  employed  to  express  some  particular  condition  of  a 
contract  are  ambiguous,  and  cannot  be  satisfactorily  explained  by  refer- 
ence to  other  parts  of  the  contract,  and  the  parties  have  made  other  con- 
tracts in  respect  to  the  same  subject-matter,  and  apparently  in  pursuance 
of  the  same  general  purpose,  it  is  always  permissible  to  examine  all  of 
them  together  in  aid  of  the  interpretation  of  the  particular  condition ; 
and,  if  it  is  found  that  the  ambiguous  term' has  a  plain  meaning  by  a 
comparison  of  the  several  contracts  and  an  examination  of  their  provis- 
ions, that  meaning  should  be  attributed  to  it  in  the  particular  condition. 
So,  also,  if  it  appears  that  the  term  used  has  an  established  meaning 
among  those  engaged  in  the  business  to  which  the  contract  has  reference, 
and,  unless  it  is  given  that  meaning,  is  indefinite  and  equivocal,  it  should 
be  treated,  in  interpreting  the  contract,  as  used  according  to  that  under- 
standing; and  in  construing  a  contract  tlie  court  is  always  at  liberty  to  look 
at  the  surrounding  and  antecedent  circumstances,  and  avail  itself  of  the 
light  of  any  extrinsic  facts  which  will  enable  it  to  view  the  contract  from 
the  stand-point  of  the  parties  at  the  time  when  it  was  made.  In  the 
present  case,  it  will  satisfactorily  appear,  by  resort  to  these  sources  of  in- 
terpretation, that  the  term  "right  to  reserve"  is  used  in  the  contract  in 
the  sense  that  obtains  in  base-ball  nomenclature,  and  that  it  is  intended  to 
signify  an  option,  the  character  of  which  was  well  understood  by  base- 
ball clubs  and  professional  players  when  the  present  contract  was  made. 
Obviously,  the  right  to  reserve  given  by  the  eighteenth  clause  of  the 
contract  is  the  same  thing  as  the  right  of  reservation  mentioned  in  that 
part  of  the  contract  which  provides  that  the  present  club  may  disband, 
and  transfer  its  right  of  reservation  to  some  other  club.  The  agreement 
is  in  a  form  common  to  all  contracts  between  base-ball  clubs  organized 
under  what  is  known  as  the  "national  agreement"  and  professional  play- 
ers, a  form  which  is  prescribed  by  the  national  agreement.  The  national 
agreement  is  a  compact  between  the  various  base-ball  associations  consti- 
tuting the  National  Jjcague  Base-Ball  Clubs  and  the  American  Associa- 
tion of  Base-Ball  Clubs,  made  with  a  view  to  regulate  the  rights  and' ob- 
ligations of  the  members  as  respects  one  another.  One  of  its  paramount 
features  consists  of  provisions  regulating  the  privilege  of  clubs  to  reserve' 
a  stated  number  of  players.  The  provisions  are  framed  to  prevent  any 
club  of  the  National  League  or  the  American  Association  from  engaging 
a  player  already  reserved  by  another,  and  to  render  the  player  so  reserved 
ineligible  for  employment  by  any  other  club.  They  require  each  club, 
on  the  10th  day  of  October  in  each  year,  to  transmit  to  all  the  other 
clubs  a  reserved  list  of  players,  not  exceeding  14  in  number,  then  under 
contract,  and  of  such  players  reserved  in  any  prior  list  who  have  refused 
to  contract  for  another  year,  and  declare  such  players  ineligible  to  con- 
tract with  any  other  club.  Inasmuch  as  the  parties  to  the  national 
agreement  comprise  all,  or  substantially  all,  the  clubs  in  the  country 
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vhich  employ  professional  players,  this  national  agreement,  by  indirec- 
tion, but  practically,  affects  every  professional  player,  and  subordinates 
his  privilege  of  engaging  as  he  chooses  to  the  option  of  the  club  by  which 
he  is  under  reservation.  As  is  stated  in  a  recent  publication  edited  by  a 
prominent  professional  player: 

"The  most  important  feature  of  the  national  agreement,  unquestionably,  is 
the  provision  according  to  the  club  members  the  privilege  of  reserving  a  stated 
number  of  players.  No  other  club  of  any  association  under  the  agreement 
dare  engage  any  player  so  reserved.  To  this  rule,  more  than  any  other  tin  ng, 
does  base-ball,  as  a  business,  owe  its  present  substantial  standing.  By  pre- 
serving intact  the  strength  of  the  team  from  year  to  year,  it  places  the  busi- 
ness of  base-ball  on  a  permanent  basis,  and  thus  offers  security  to  the  invest- 
ment of  capital.  The  reserve  rule  itself  is  a  usurpation  of  the  player's  rights; 
but  it  is.  perhaps,  made  necessary  by  the  peculiar  nature  of  the  ball  business, 
and  the  player  is  indirectly  compensated  by  the  improved  standing  of  the 
game.  The  reserve  rule  takes  a  manager  by  the  throat,  and  compels  him  to 
keep  his  hands  off  his  neighbor's  enterprise. " 

In  the  contracts  between  clubs  and  players  as  framed  prior  to  No- 
vember, 1887,  there  was"  no  provision  by  which  the  player  consented  to 
the  option  for  reserve  on  the  part  of  the  club.  But  the  contracts  did 
contain  a  condition  that  the  player  should  conform  to,  and  be  governed 
by,  the  constitution  and  provisions  of  the  national  agreement;  and  the 
player  thereby  assented  to  become  ineligible  for  engagement  by  any  other 
club  of  the  league  during  the  season  of  his  engagement  by  a  particular 
club,  or  while  the  option  of  re-engaging  him  for  an  ensuing  year  on  the 
part  of  that  club  remained  in  force.  Changes  were  made  from  time  to 
time  in  various  features  of  the  national  agreement.  The  players  were 
obliged  to  inform  themselves  of  the  latest  changes,  in  order  to  under- 
stand the  precise  terms  of  their  contract  with  the  clubs.  They  became 
unwilling  to  consent  to  a  form  of  contract  by  which  they  were  to  be  sub- 
jected to  conditions  not  mentioned  in  the  contract  itself.  In  November, 
1887,  a  committee  representing  the  professional  players  met  a  committee 
representing  the  parties  to  the  national  agreement  for  the  purpose  of 
agreeing  upon  certain  changes  to  be  made  in  the  form  of  the  contract. 
The  committees  finally  agreed  that  the  obnoxious  clause  in  the  contract 
should  be  omitted,  and  the  clause  now  found  in  the  eighteenth  article 
should  be  inserted.  This  was  the  origin  of  the  clause  giving  to  the  club, 
by  the  contract  itself,  the  option  of  reserve.  The  clause  was  manifestly 
inserted  in  order  to  give,  by  an  express  condition,  the  right  of  reserva- 
tion to  the  dubs  which  theretofore  the  players  had  only  given  by  agree- 
ing to  be  bound  by  the  terms  of  the  national  agreement.  By  ascertain- 
ing what  that  right  of  reservation  was,  it  can  be  plainly  seen  what  the 
parties  had  in  mind  in  using  the  term  in  the  present  contract.  If,  when 
the  contract  was  made,  the  term  had  a  well-understood  definition,  there 
waa  no  necessity  to  particularize  in  the  contract  the  conditions  or  char- 
acteristics of  the  option. 

Beference  has  already  been  made  to  the  provision  of  the  national  agree- 
ment requiring  each  club,  on  the  10th  day  of  October  in  each  year,  to 
transmit  to  all  the  other  clubs  a  reserved  list  of  players,  and  declaring 
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Buch  players  ineligible  to  contract  with  any  other  club.  This  provision 
is  to  be  read  in  connection  with  another  provision  of  the  national  agree- 
ment, which  prescribes  that  no  contract  shall  be  made  "for  the  services  of 
any  player  by  any  club  for  a  longer  period  than  seven  months,  beginning 
April  1st  and  terminating  October  31st,  and  no  such  contract  for  serv- 
ices  to  be  rendered  after  the  expiration  of  the  current  year  shall  be  made 
prior  to  the  20th  day  of  October  of  such  year."  The  two  provisions, 
read  together,  allow  a  period  of  10  days  to  intervene  between  the  time 
when  a  club  can  exercise  the  privilege  of  placing  a  player  upon  its  re- 
served list  and  the  time  when  it  can  make  a  contract  with  him  for  serv- 
ices to  be  rendered. in  an  ensuing  year,  thus  emphasizing  a  distinction 
between  the  right  to  treat  the  player  as  reserved  and  the  contract  which 
is  to  fix  the  terms  upon  which  the  reservation  is  to  be  complete.  The 
effect  of  these  provisions  is  that,  when  the  club  has  exercised  its  privi- 
lege of  reservation,  no  other  club  is  permitted  to  negotiate  with  the 
player;  but  the  dub  which  has  placed  him  upon  the  reserved  list,  and 
no  other,  is  then  at  liberty  to  enter  into  a  contract  with  him  to  obtain 
his  services  for  an  ensuing  year.  Consequently  the  right  of  reservation 
is  nothing  more  or  less  than  a  prior  and  exclusive  right,  as  against  the 
other  clubs,  to  enter  into  a  contract  securing  the  player^s  services  for  an- 
other season.  Until  the  contract  is  made  which  fixes  the  compensation 
of  the  player  and  the  other  conditions  of  his  sei^vioe,  there  is  no  defi- 
nite or  complete  obligation  upon  his  part  to  engagH^th  the  club.  He 
agrees  that  he  will  not  negotiate  with  any  other  chjb,  but  enjoys  the 
privilege  of  engaging  with  the  reserving  dub  or  not,  as  %e  sees  fit.  Read 
with  this  understanding,  the  clause  in  question  by  which  the  privilege 
of  reserving  the  defendant  is  jgiven  to  the  club  expressed  definitdy  the 
terms  of  the  option.  If  the  club  exercises  the  right  of  reservation,  it 
agrees  in  advance  that  the  player  shall  receive  at  least  as  large  a  salary 
as  he  has  received  during  the  current  year,  and  leaves  it  open  to  him  to 
contract  on  that  basis  for  the  next  season,  or  to  insist  on  a  largeor  salary. 
All  the  other  terms  of  the  engagement  are  matters  of  negotiation  between 
the  club  and  the  player.  The  law  implies  that  the  option  of  reservation 
is  to  be  exercised  within  a  reasonable  time;  but  when  this  has  been  ^one 
the  right  to  reserve  the  player  becomes  the  privilege,  and  the  exdudive 
privilege,  as  between  the  reserving  club  and  the  other  clubs,  to  obt£^in 
his  services  for  another  year  if  the  parties  can  agree  upon  the  terms.  As 
a  coercive  condition  which  places  the  player  practically,  or  at  least  meas- 
urably, in  a  situation  where  he  must  contract  with  the  dub  that  has  re^ 
served  him,  or  face  the  probability  of  losing  any  engagement  for  the  en- 
suing season,  it  is  operative  and  valuable  to  the  club.  But,  as  the  basis 
for  an  action  for  damages  if  the  player  fails  to  contract,  or  for  an  action 
to  enforce  specific  performance,  it  is  wholly  nugatory.  In  a  legal  sense, 
it  is  merely  a  contract  to  make  a  contract  if  the  parties  can  agree.  It 
may  be  that  heretofore  the  clubs  have  generally  insisted  upon  treating 
the  option  to  reserve  as  a  contract  by  which  they  were  entitled  to  have 
the  services  of  the  player  for  the  next  season  upon  the  terms  and  condi- 
tions of  the  first  season,  and  even  requiring  him  to  enter  into  a  new  con- 
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tract  contsuning  the  option  for  reservation;  and  it  may  be  that  the  play- 
ers have  generally  acquiesced  in  the  claims  of  the  clubs.  However  this 
may  be,  the  players  were  not  in  a  position  to  act  independently;  and,  if 
they  had  refused  to  consent  to  the  terms  proposed  by  the  clubs,  they 
would  have  done  so  at  the  peril  of  losing  any  engagement.  The  facts, 
therefore,  are  not  such  as  to  permit  any  weight  to  be  given  to  the  acts 
of  the  parties  as  evincing  their  own  construction  of  the  contract. 

It  follows  that  the  act  of  the  defendant  in  refusing  to  negotiate  with 
the  club  for  an  engagement  for  the  season  of  1890,  while  a  breach  of 
contract,  is  not  the  breach  of  one  which  the  plaintiff  can  enforce.  The 
motion  for  an  injunction  is  denied. 


Edison  v.  Gn^ULAKD  et  al. 

iCircuU  Court,  8.  D.  New  York.    AprU  9, 1890.) 

Principal  Ain>  Agent— Fraud— Pleading. 

A  bUI  which  alleges  that  defendant,  as  plaintiff's  agent  for  the  sale  of  stock,  found 
a  purchaser  willing  to  pay  $750,C00  for  the  stock  and  for  a  claim  held  by  defendant 
against  the  corporation  issuing  it;  that  defendant's  claim  was  worth  only  $75,000, 
but  that  defendant  so  arranged  the  sale  that  1500,000  represented  the  price  of  the 
stock,  and  $350,000  the  value  of  defendant's  claim ;  and  that  plaintiff,  relying  on 
defendant's  representation  that  the  purchaser  had  agreed  to  pay  $500,000  for  the 
stock,  and  $75,000  for  defendant's  claim,  and  ignorant  that  the  price  was  $750,000 
for  both,  entered  into  an  executory  agreement  for  the  sale  of  his  stock  for  $500,- 
000,  and  that  defendant  had  been  paid  $250,000  for  his  claim,— is  fatally  defective 
because  it  does  not  disclose  that  plaintiff  ever  parted  with  his  stock,  or  had  other 
wise  been  a  loser  in  consequence  of  defendant's  alleged  misconduct. 

In  Equity.     On  demurrer  to  bill. 

Eugene  H.  Lewis  ^  for  plaintiff. 

Frederick  R.  Coudert  and  W.  Bourke  Cochran,  for  defendants. 

Wallace,  J.  Briefly  stated,  the  cause  of  action  set  forth  in  the  bill  of 
complaint  is  that  the  plaintiff,  being  the  owner  of  certain  shares  of 
stock  in  a  corporation,  authorized  the  defendant  Gilliland  to  find  a  pur- 
chaser, and  negotiate  a  sale  of  the  stock;  that  Gilliland  got  the  defend- 
ant Tomlinson  to  assist  him .  in  negotiating  the  sale  for  a  share  of  the 
profits;  that  Gilliland  had  a  claim  of  his  own  against  the  corporation, 
growing  out  of  an  agency  contract,  of  the  value  of  about  $75,000;  that 
Gilliland  and  Tomlinson  found  a  purchaser  in  the  person  of  one  Lippincott, 
who  was  willing  to  buy  the  plaintiff's  stock;  that  they  represented  to  the 
plaintiff  that  Lippincott  was  willing  to  pay  $500,000  for  the  stock  and 
$75,000  for  Gilliland's  claim  against  the  corporation;  that  thereupon 
plaintiff  entered  into  an  executory  written  contract  with  Lippincott  for 
the  sale  of  the  stock  at  the  price  of  $500,000,  to  be  paid,  at  a  future 
day,  upon  the  delivery  by  plaintiff  of  the  shares  to  Lippincott;  that, 
in  fact,  Gilliland  and  Tomlinson  had  negotiated  with  Lippincott  for 
a  purchase  by  which  he  was  to  give  $750,000  for  the  stock  and  Gilli- 
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land's  claim,  thdy  both  knowing  that  the  claim  was  only  of  the  value 
of  $75,000,  and  he  being  indifferent  as  to  how  the  $750,000  should 
be  apportioned  between  the  price  of  the  stock  and  the  claim  of  Gilli- 
land;  that  the  defendants  and  Lippincott  thereupon  fixed  the  terms  of 
the  purchase  so  that  $500,000  should  represent  the  price  of  the  stock, 
and  $250,000  should  represent  the  value  of  Gilliland's  claim;  that  the 
plaintiff,  relying  upon  the  representations  of  the  defendants  that  Lip- 
pincott was  to  pay  $500,000  for  the  stock  and  $75,000  for  Gilliland's 
claim,  and  ignorant  that  Lippincott  was  to  pay  $750,000  for  both,  en- 
tered into  the  executory  contract  mentioned  for  the  sale  of  his  stock  to 
Lippincott;  and  that  thereafter  Lippincott  paid  to  the  defendants,  and 
they  received  from  him  for  themselves,  the  $250,000.  The  theory  of 
the  bill  of  complaint  is  that  by  their  fraudulent  conduct  the  defendants 
"merged  the  actual  value  of  Gilliland's  claim  in  the  value  of  the  plain- 
tiff's stock,  and  thereby  forfeited  all  claim  to  receive  or  have  allowed  to 
them  in  any  way  "  its  actual  value,  and  are  therefore  liable  to  account 
for  the  whole  sum  of  $250,000. 

Although  there  is  nothing  alleged  in  the  bill  directly,  or  from  which 
it  can  be  inferred,  to  show  that  Lippincott  did  not  regard  the  Gilli- 
land  claim  as  of  the  value  of  $250,000,  or  that  he  would  have  been 
willing  to  give  $500,000,  or  any  less  sum,  for  the  plaintiff's  stock  with- 
out also  acquiring  Gilliland's  claim,  it  would  not  follow  that  the  plain- 
tiff could  not  recover  if  he  really  lost  anything  by  the  alleged  miscon- 
duct of  his  agents.  If,  availing  themselves  of  their  opportunity  as 
fiduciaries,  they  sold  property  of  their  own,  or  belonging  to  Gilliland,  for 
more  than  three  times  its  value,  because  they  were  able  to  control  the 
sale  of  the  plaintiff's  property,  without  informing  plaintiff  of  the  facts, 
they  were  guilty  of  disloyalty  to  him;  and,  upon  the  discovery  of  their 
misconduct,  he  could,  as  to  them,  repudiate  their  authority  to  sell  his 
I>ro|)erty,  or,  at  his  election,  compel  them  to  account  for  the  profits  il- 
licitly acquired  by  the  transaction. 

The  bill  is,  however,  fatally  defective  because  the  facts  set  forth  do 
not  disclose  that  the  plaintiff  has  parted  with  his  stock,  or  otherwise 
been  a  loser,  in  consequence  of  the  alleged  misconduct  of  the  defendants. 
He  has  entered  into  an  agreement  to  sell  and  deliver  his  stock,  at  a 
future  day,  upon  receiving  the  purchase  money;  but  that  day  had  long 
expired  before  the  bill  was  filed,  and  it  does  not  appear  that  the  con- 
tract was  ever  consummated.  For  all  that  appears,  he  has  the  stock  now, 
is  still  its  owner,  and  nothing  ever  came  from  the  contract.  Whether 
Lippincott  repudiated  it,  or  whether  the  plaintiff  did,  or  whether  it  was 
carried  out,  is  left  wholly  to  conjecture.  It  must  be  assumed,  upon  de- 
murrer, that  the  pleader  has  stated  his  case  as  favorably  as  the  facts  will 
permit.  It  must  be  inferred,  therefore,  that  the  contract,  for  some 
unexplained  reason,  has  fallen  through,  and  that  the  plaintiff  is  in  the 
same  position  he  was  before  it  was  made.  The  case  as  stated  by  the  bill 
is,  at  best,  one  in  which  a  principal  has  employed  agents  to  sell  property 
for  him,  and  they  have  taken  advantage  of  their  agency  to  sell  their  own 
property  at  a  price  largely  in  excess  of  its  real  value.     The  case  is  not 
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one  where  the  principal  has  lost  the  sale  of  his  own  property  by  the  mis- 
conduct of  his  agents.  But  the  theory  of  the  bill  is  tibat  the  property 
was  actually  sold,  while  the  facts  show  that  the  sale  has  never  been 
completed,  and,  consequently,  that  the  plaintiff  has  lost  nothing  by  the 
transaction.     The  demurrer  is  sustained. 


ToRREY  V.  United  States. 
(CinmU  Court,  E.  D.  Missouri,  E,  D.    April  28, 1S90.) 

1.  Accord  and  Satisfaction— Consideration. 

Iq  an  action  to  recoyer  a  balance  on  a  contract  to  deliver  beef,  defendant  pleaded 
that  the  agreement,  as  understood  by  both  parties,  was  18.50  per  hundred  for  steers, 
with  20  per  cent,  deduction  for  all  cows  deliyered,  which  latter  clause  was  acci- 
dentally omitted  from  the  contract,  and  that  plaintiff  had  accepted  a  settlement  on 
that  basis  in  full  satisfaction  of  aU  claims  thereunder.  On  plaintiff's  motion  to 
strike  out,  held^  treating  the  plea  as  one  of  accord  and  satisfaction,  the  allegation 
of  mistake  was  necessary,  as  showing  a  consideration  for  the  settlement,  and  it 
constituted  a  legal  defense. 

2.  Code  Pleading — Equitable  Defense. 

Treating  the  plea  as  an  equitable  defense  to  an  action  at  law,  it  was  permissible, 
under  the  Practice  Act  of  Missouri,  (Rev.  St.  1879,  §  3461,)  providing  that  there 
shall  be  but  one  foi-m  of  civil  action.    SmWh  v.  Canning  Co,,  14  Mo.  App.  5QZ, 
followed. 
8l  Claims  against  United  States— Jurisdiction. 

The  action  being  brought  under  Act  Cong.  March  8, 1887.  o.  859,  S  3,  providing 
that  the  circuit  courts  shall  have  concurrent  jurisdiction  witn  the  court  of  claims 
in  certain  cases  against  the  United  States,  and  that  the  judge  shall  be  the  trier  of 
the  facts  in  such  oases,  the  question  of  the  right  of  parties  to  a  trial  by  jury  is  not 
involved. 

At  Law.     On  motion  to  strike  out  special  plea. 

PlaintifTs  petition  contains  two  counts,  the  first  laying  the  damages  at 
$525  and  the  second  at  S3,000,  for  other  violations  of  the  contract.  Act 
Cong.  March  3,  1887,  c.  359,  §  2,  provides  that  the  circuit  courts  shall 
have  concurrent  jurisdiction  with  the  court  of  claims  in  all  actions 
against  the  United  States  where  the  amount  involved  exceeds  $1,000, 
and  does  not  exceed  $10,000. 

Jay  L.  Torrey  and  E.  W.  Pattison^  for  plaintiff  in  error. 

Geo.  D.  Reynolds,  U.  S.  Atty. 

Thayer,  J.  In  this  case  the  plaintiff  sues  in  the  first  count  to  re- 
cover a  balance  alleged  to  be  due  on  a  contract  with  the  government  to 
deliver  475,000  pounds  of  beef  cattle  (either  steers  or  cows)  at  the  Sho- 
shone Indian  agency.  It  is  alleged  in  the  petition  that  the  price  agreed 
to  be  paid  was  $3.50  per  hundred  on  the  hoof,  but  that  the  government 
only  allowed  and  paid  $2.80  per  hundred  for  such  cows  as  were  deliv- 
ered, and  that,  in  consequence  of  its  failure  to  pay  for  the  cows  at  the 
price  stipulated  in  the  contract,  there  is  a  balance  still  due  in  the  sum 
of  $525.  The  government  answers  the  complaint,  first,  by  a  general 
denial  of  all  the  allegations,  as  it  is  permitted  to  do  under  the  code  of 
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procedure  in  this  state.  It  then  pleads  specially  the  following  fiicts,  in 
substance:  That  the  contract  in  question  on  which  plaintiff  sues  was 
for  475,000  pounds  of  beef,  at  the  price  of  $3.50  per  hundred  on  the 
hoof, — a  deduction  of  20  per  cent.,  however,  to  be  niade  from  such 
price,  in  paying  for  all  cows  delivered;  that  plaintiff  and  the  defen.iant 
alike  understood  such  to  be  the  contract;  that  the  cattle  delivered  under 
ihe  contract  were  accepted  and  paid  for  in  pursuance  of  such  under- 
standing; that  plaintiff  accepted  the  pa^^ment  so  made,  in  full  satis- 
faction and  discharge  of  all  claims  under  said  contract;  but  that  in  draft- 
ing the  agreement  the  clause  with  reference  to  deducting  20  per  cent, 
of  the  stipulated  price  in  paying  for  cows  was  accidentally  omitted,  and 
that  the  omission  was  not  discovered  till  long  after  the  contract  was  made. 
There  is  a  motion  to  strike  out  the  special  plea,  on  the  ground  that  it  is 
an  equitable  defense  not  permissible  in  a  suit  at  law.  I  am  satisfied 
that  the  motion  ought  not  to  prevail. 

1.  The  matter  pleaded,  in  my  judgment,  is  not  exclusively  an  equi- 
table defense.  It  is  averred  in  the  plea  that  plaintiff  has  accepted  a  cer- 
tain sum,  in  full  satisfaction  and  discharge  of  all  claims  under  the  con- 
tract sued  on.  This  is  a  legal  defense,  and,  even  in  this  aspect,  it  was 
probably  thought  necessary  to  allege  and  prove  that  there  was  a  mistake 
in  drafting  the  contract  from  which  a  controversy  might  arise,  as  other- 
wise it  might  not  appear  that  there  was  any  consideration  for  accepting, 
by  way  of  satisfaction  and  discharge  of  all  claims  under  the  contract,  a 
less  sum  than  appeared  to  be  due  according  to  its  provisions,  as  the  same 
had  been  erroneously  written.  Treating  the  plea  as  one  of  accord  and 
satisfaction,  and  hence  as  a  legal  defense,  it  appears  to  the  court  that  the 
allegation  as  to  the  mistake  made  in  drafting  the  contract  is  a  proper  and 
necessary  allegation. 

2.  But  I  am  unwiUing  to  admit  that  such  a  defense  may  not  be  made 
to  a  suit  at  law  on  the  contract,  even  conceding  it  to  be  of  an  equitable 
nature.  The  government  pleads  that  a  mistake  was  made  in  drafting  the 
contract,  not  as  the  basis  of  any  affirmative  relief  sought,  but  purely  by 
way  of  defense,  and  in  negation  of  the  right  asserted  by  the  plaintiff. 
In  this  state  an  equitable  defense,  made  under  such  circumstances,  is 
allowable  in  a  suit  at  law.  Smith  v.  Canning  Co.,  14  Mo.  App.  522,  and 
cases  cited.  Nothing  is  to  be  gained,  it  would  seem,  by  forcing  the  de- 
fendant to  file  a  bill  for  the  reformation  of  the  contract,  and  for  an  in- 
junction to  stay  the  action  at  law  until  the  suit  for  reformation  is  con- 
cluded. The  question  as  to  whether  either  party  will  be  subjected  to  a 
different  form  of  trial  than  they  are  entitled  to,  is  not  even  involved  in 
this  case,  as,  in  any  event,  the  suit  being  under  the  act  of  March  3, 
1887,  the  issue  of  fact  must  be  tried  by  the  court.  I  am  satisfied  that 
the  motion  is  not  well  taken,  and  it  is  accordingly  overruled,  with  leave 
to  file  a  reply. 
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Fox  a  al.  V.  Cadwaladeb. 
((HreuU  Court,  E.  P.  PennsyUxinUu    Ootobv  10, 1880.) 

L  COBT^Vt   Dvrm  — GO58TRU0TI0K  OF  Acts  — COMCVBOZAL  TSBMB— PHiLOtonnoiL 

I2ISTHUMBNT8. 

Where  descrlptiTe  words  iised  in  the  tariff  acts  are  commercial  terms,  thev  are  to 
be  construed  in  tbe  sense  in  which  they  are  used  in  eommerce;  and  it  at  the  time 
of  the  passaee  of  the  act  of  1888  there  was  a  class  of  articles  defined  and  well  known 
in  tbe  orancn  of  commerce  to  which  they  belonged  as  philosophical  instruments, 
all  articles  within  that  class  are  dutiable  under  the  trade  name,  as  uned  in  said  act. 

IL  8amb. 

If  tbedesiflmatfon  ** philosophical  apparatus  and  instruments"  is  not  a  trade  term, 
then  it  Is  to  oe  construed  according  to  the  meaning  ordinarily  giiren  to  the  words  in 
eommon  speech,  and  in  that  sense  it  includes  not  merely  such  instruments  as  are 
Qsed  la  purely  scientific  investigation  or  instruction,  but  all  instruments  designed 
to  iUnstrate  or  utilize  certain  laws  of  natural  philosophy,  and  which  require  for 
their  design  or  their  manufacture  or  their  use  some  special  knowledge  of  those  laws. 

IL  BAJn— CLABBmOATION--SPECTACLB  LbKSBS. 

Disks  of  glass  known  as  **speotacle.lenseSj  "*  which  have  been  ground  or  polished 
(or  use  in  spectacles,  and  which  only  require  to  be  cut  and  fitted  to  the  frame, 
are  not  exempt  from  duty  as  "plates  or  disks  of  glass  un wrought,  for  use  in  the 
manufacture  of  optical  instruments,"  but  are  dutiable  as  ** articles  of  glass  out, 
engraved,  **  etc. 
1  Bams— MiCRoscoPB  Sltdbs. 

Small  rectangular  pieces  of  common  window  glass,  used  for  microscope  slides, 
are  dutiable  as  "common  window  glass,  not  exceeding  ten  by  fifteen  inches  square.  * 
and  not  as  "articles  of  glass  cut, "eta 

At  Law. 

This  was  an  action  brought  by  an  importer  to  recover  an  alleged  ex- 
cess of  duty  imposed  by  the  collector.  The  plaintiffs  imported  the  fol- 
lowing articles,  which  they  claimed  to  be  dutiable  as  '^ philosophical  ap- 
paratus and  instruments,"  and  which  the  government  claimed  to  be  du- 
tiable as  manufactures  composed  wholly  or  in  part  of  iron,  steel,  copper, 
etc.,  viz.,  (1)  dynamos,  dynamometers,  ammeters,  volt-meters,  milliam- 
peres«  and  amperemeters;  (2)  surveying  aneroids;  (3)  clinical  thermom- 
eters; (4)  spy  glasses,  marine  glasses,  binoculars,  and  opera  glasses;  (5) 
achromatic  lenses,  rectilinear  lenses,  projection  lenses,  railroad  lenses, 
photographic  lenses,  and  loupes  richaud.  Plaintiffs  also  imported  glass 
disks  known  as  "spectacle  lenses."  These  disks  had  been  ground  or  pol- 
ished for  use  in  spectacles,  but  required  to  be  cut  and  fitted  to  the  frame 
before  forming  part  of  the  finished  spectacle.  Plaintiffs  claimed  that 
these  were  exempt  from  duty  under  the  provision  in  the  free  list  for 
''glass  plates  or  disks  unwrought,  for  use  in  the  manufacture  of  optical 
instruments."  The  collector  claimed  that  they  were  dutiable  as  ** articles 
of  glass  cut,"  etc.  Plaintiffs  also  imported  small  rectangular  pieces  of 
common  window  glass  used  as  microscopic  slides.  The  glass  had  no^ 
been  subjected  to  any  other  process  of  manufacture  than  the  cutting  into 
sizes.  Plaintiffs  claim  that  the  articles  were  dutiable  as  "common  win- 
dow glass,  not  exceeding  ten  by  fifteen  inches  square."  The  collector 
contended  that  they  were  dutiable  as  "articles  of  glass  cut,"  etc.  As  to 
the  articles  claimed  to  be  philosophical  instruments  considerable  evi- 
dence was  given  on  both  sides  on  the  q^uestion  whether  the  term  was  a 
t.42F.ho.8— U  ' 
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trade  term,  designating' a  class  of  articles  dealt  in  under  that  commercial 
classification. 

Frank  P.  Prichard,  for  plaintiffs. 

James  M,  Becky  Asst.  U.  S.  Atty.,  and  John  R.  Read,  U,  S.  Atty.,  for 
defendant. 

Butler,  J.,  (charging  jury  orally,)  In  view  of  what  was  said  in  your 
presence  this  morning,  in  disposing  of  questions  of  law  raised  by  the 
facts  and  points,  I  need  not  address  myself  to  the  law  or  to  the  points  at 
this  time. 

As  respects  the  articles  of  merchandise  here  involved,  called  by  the 
plaintiff  philosophical  apparatus  and  instruments,  it  is  sufficient  to  say 
that  these  were  taxed  by  the  government  under  a  provision  of  the  tariff 
laws  which  was  supposed  by  the  customs  officers  to  apply  in  the  case, 
and  that  unless  the  plaintiff's  contention  here  is  right, — that  they  are  to 
be  denominated  philosophical  apparatus  and  instruments,  and  therefore 
fall  within  the  provisions  of  the  statute  invoked  by  the  plaintiff  intended 
to  cover  the  case  of  philosophical  apparatus  and  instruments, — the  as- 
sessment and  collection  of  revenue,  on  the  part  of  the  government,  was 
correct.  Congress  has  subjected  philosophical  apparatus  and  instru- 
ments to  a  duty  of  35  per  cent.  These  articles  of  merchandise  were,  by 
the  government,  subjected  to  a  duty  of  45  per  cent.  What  did  congress 
mean  by  the  terms  philosophical  apparatus  and  instruments?  You  will 
observe  that  these  are  terms  of  class  denomination,  every  member  of  this 
class,  of  philosophical  apparatus  or  instruments,  has  its  individual  name. 
Congress  did  not  undertake  in  providing  for  the  levy  of  a  duty  upon 
philosophical  apparatus  and  instruments  to  designate  the  different  mem- 
bers of  the  class  by  name,  but  used  a  class  designation.  If  in  that 
branch  of  commerce  to  which  these  articles  belong,  they  have  a  trade 
designation,  and  that  designation  is  such  as  congress  has  here  employed, 
— philosophical  apparatus  or  instruments, — then  it  makes  no  difference 
whether  we  think  that  designation  is  founded  in  reason,  or  is  wise  or  is 
unwise,  we  are  required  to  infer  that  congress  intended  to  describe  these 
articles  when  it  used  the  terms.  Congress  is  supposed,  in  the  tariff 
laws,  to  use  commercial  terms  in  designating  articles  for  assessment;  to 
apply  the  names  by  which  they  are  known,  (not  to  the  public  at  large 
or  to  lexicographers,)  but  to  merchants  who  deal  in  them. 

The  first  question,  therefore,  is:  does  the  evidence  show  that  these  ar- 
ticles are  known  and  classified  in  commerce,  (that  branch  of  trade  to 
which  they  belong,  by  those  who  deal  in  them,)  as  philosophical  in- 
struments.. I  do  not  mean  by  those  who  buy  a  single  article;  because 
they  know  it  probably  by  its  individual  particular  designation,  but 
those  who  deal  in  the  class.  Does  the  evidence  show  that  they  are  known 
and  classified  by  such  persons  as  philosophical  instruments?  If  it  does 
there  is  an  end  of  this  case.  I  repeat,  it  is  unimportant  whether  the  classi- 
fication is  a  wise  or  an  unwise  one,  whether  it  is  based  on  reason  or 
not,  if  there  is  such  a  classification  of  the  articles  by  the  trade,  such  a 
designation  of  the  class  in  the  branch  of  commerce  to  which  they  b&- 


Digitized  by 


Google 


TOX  V.  CADWALAD2B.  211 

^,  that  goveroB.  Congress  meant  to  use  the  term  in  the  sense  in 
which  those  who  deal  in  these  articles  understood  it.  Does  the  evidence 
satisfy  you  that  these  articles  are  so  classified  and  known?  The  wit- 
nesses called  by  the  plaintiff,  and  the  government,  were  all  very  intelli* 
gent  men,  are  all  highly  reputable,  and  there  is  nothing  in  their  test!* 
timony  to  justify  a  suspicion  that  they  do  not  testify  truthfully,  accord- 
ing  to  their  understanding.  All  the  witnesses  called  by  the  plaintiff  to 
whom  the  question  was  put,  testified ,  in  the  first  instance,  that  the  articles 
are  so  classified,  so  dealt  in,  so  bought  and  sold  by  the  trade.  Of 
course  when  an  individual  calls  at  an  establishment  and  asks  for  a  mi* 
croscope,  he  does  not  ask  for  a  philosophical  instrument.  He  then  des- 
ignates  the  article  by  its  individual  name,  not  by  its  dass  denominar 
lion.  But  the  witnesses  say  that  by  all  who  deal  in  these  articles  as  a 
class  of  merchandise,  they  are  known  as  philosophical  instruments,  so 
classed,  bought  and  sold.  If  that  is  true,  it  disposes  of  this  question, 
without  more.  Is  it  true?  Thjese^  witnesses  were  cross-examined,  and 
you  will  say  how  far  their  statements,  on  examination  in  chief,  were 
shaken.  It  is  for  you  to  judge.  One  witness,  Mr.  Walmsley,  was 
called  on  the  other  side,  (also  a  very  intelligent  and  apparently  a  very  re- 
spectable man,  no  doubt  worthy  of  credit,)  who  tells  you  tliat  he  did 
not  so  understand;  that  his  understanding  of  the  trade  designation  was 
not  such  as  the  plaintiff's  witnesses  state.  What  else  is  there  bearing  on 
the  subject?  The  fact  that  these  various  items  or  articles,  when  called  for 
individually,  and  specified,  are  not  called  philosophical  instruments,  is, 
as  before  stated,  of  no  consequence.  It  tends  to  prove  nothing.  The 
catalogue  of  the  plaintiff  is  before  you,  and  is  worthy  of  your  considera- 
tion. 

The  plaintiff  has  divided  up  the  various  articles  in  his  store  into  dif- 
ferent classes;  some  of  them,  which  may  be  said  to  be  emphatically 
philosophical  instruments,  he  puts  in  a  department  by  themselves,  and 
calls  philosophical  instruments.  Others  he  puts  in  a  class  and  calls 
them  optical  instruments,  others  mathematical  instruments,  etc.  Does 
this  show  that  he  as  a  merchant,  himself  largely  engaged  in  this  trade^ 
does  not  regard  all  these  articles  as  philosophical  apparatus  or  philosoph- 
ical instruments?  You  must  judge.  Would  it  be  possible  for  him  to 
conduct  his  business  without  doing  as  he  does  in  this  respect?  Not 
only  does  his  convenience  require  it,  but  do  or  do  not  his  necessities  de- 
mand that  he  should  do  this.  Would  it  be  possible  for  him  to  find,  in 
those  who  ordinarily  accept  services  under  another,  one  man  who  would 
be  competent  to  take  charge  of  all  the  business  of  that  establishment? 
It  is  for  you  to  say.  One  man  may  understand  the  instruments  which 
more  especially  and  distinctly,  from  their  construction,  are  known  as 
philosophical  instruments.  Another  may  be  especially  educated  as  re- 
spects optical  instruments  or  mathematical  instruments,  but  would  it 
be  reasonable  to  expect  that  a  proprietor  could  find  a  man  to  go  inta 
such  an  establishment  who  would  be  sufficiently  qualified  by  his  train- 
ing to  take  charge  of  the  entire  establishment?  Could  he  point  out  la 
his  customers  without  confusion  what  was  wanted  without  some  such. 
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refinement  upon  the  classification?  It  is  for  you  to  judge  what  value 
this  testimony  pointed  to  by  the  defendant  should  have.  Mr.  Pox 
tells  you  why  this  is  done.  He  tells  you  it  is  a  necessity  in  the  trans- 
action of  his  business.  You  will  say  from  the  evidence,  whether  or  not 
these  articles  claimed  by  the  plaintiff  to  be  philosophical  apparatus,  or 
philosophical  instruments,  have  that  trade  designation.  If  they  have 
you  will  decide  this  branch  of  the  case  for  the"  plaintifi^.  I  do  not  hesi-  ' 
tate  to  say  to  you,  although  the  question  is  for  you,  that  in  the  judg- 
ment of  the  court  the  weight  of  the  evidence  is  with  the  plaintifif  as  re- 
spects this  branch.  You,  however,  will  consider  it  carefully  and  delib- 
erately, and  decide  according  to  your  judgment  of  the  evidence.  If  you 
do  not  find  the  articles  have  such  a  trade  designation  as  I  have  stated, 
then  it  will  be  necessary  for  you  to  take  them  up  separately  and  say 
whether  any  of  them,  and  if  any,  which  of  them,  are  philosophical  in- 
struments, according  to  the  meaning  of  the  term  philosophical  apparatus 
and  philosophical  instruments  as  employed  in  common  speech,  for  it  is 
a  rule  of  law  that  where,  in  a  tariff  act,  the  terms  used  are  not  shown  to 
be  terms  of  commerce  or  trade,  they  must  have  the  interpretation  which 
is  given  them,  or  the  meaning  which  is  attributed  to  them,  in  common 
speech.  In  the  absence  of  testimony  governing  the  subject,  it  is  the 
■duty  of  the  court  to  say  to  you  what  is  the  meaning  of  those  words  in 
-common  speech,  supposing  them  not  to  be  terms  of  trade.  In  that  re- 
spect I  adopt  the  view  of  the  plaintiff. 

I  instruct  you  as  asked  to  do  in  the  plaintiff's  third  point,  that  if  you 
find  the  name  philosophical  apparatus  or  instruments  is  not  a  trade  term, 
(as  I  have  explained,)  then  it  is  to  be  understood  as  used  by  congress  in 
the  ordinary  signification  of  the  word,  and  in  that  event,  you  will  find 
the  term  to  include  such  instruments  as  are  designed  to  illustrate  or  util- 
ize certain  laws  of  natural  philosophy,  and  which  require  for  their  man- 
ufacture or  use  special  knowledge  of  those  laws.  Thus,  you  observe,  if 
you  do  not  find  the  articles  to  be  denominated  or  classifiwi  by  commerce 
as  philosophical  apparatus  or  philosophical  instruments,  theu  you  must 
determine,  according  to  the  definition  of  them  given  you,  whether  any 
of  them  are,  (and  if  so,  which  of  them,)  according  to  common  speech, 
philosophical  apparatus  or  philosophical  instruments.  That  will  be  a 
difficult  question,  if  you  reach  it.  I  need  not  dwell  on  the  subject;  I 
could  not  aid  you  by  doing  so;  and  I  will  therefore  dismiss  the  first  class 
of  articles  involved. 

The  second  class  consists  of  the  plates  or  disks  of  glass  for  use  in  the 
manufacture  of  optical  instruments.  They  were  assessed  by  the  govern- 
ment and  tax  collected  upon  them  as  articles  of  glass  cut,  engraved,  etc. ; 
and  were  properly  so  assessed  unless  they  are,  as  the  plaintiff  claims, 
plates  or  disks  for  use  in  the  manufacture  of  optical  instruments  un- 
wrought.  There  is  no  controversy  in  the  testimony  respecting  the  char- 
acter of  these  articles  of  glass.  They  are  before  us;  they  show  for  them- 
selves. The  testimony  of  the  plaintiff  and  his  witnesses  and  that  of  the 
defendant's  witnesses  is  precisely  the  same.  They  were  originally  disks 
•or  glass  plates;  glass  un wrought,  but  when  imported  to  this  country  they 
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-were  not  unwrought;  work  had  been  put  upon  them.  Not  only  had  they 
been  wrought,  but  they  had  been  wrought  to  such  an  extent  as  to  change 
their  character  and  proper  denomination.  They  were  no  longer  plates 
-or  disks  of  glass  in  the  ordinary  sense,  but  they  were  lenses.  They  had 
been  manufactured  until  they  were  perfect  lenses.  They  still  required 
to  be  fitted  to  the  case;  only  however  for  the  purpose  of  being  held  and 
4idjusted  to  the  eye.  They  were  lenses  as  perfect,  so  &r  as  the  use  of 
a  lense  is  concerned,  as  after  being  trimtned  and  fitted  to  the  case.  If 
held  to  the  eye  by  the  fingers'  they  would  answer  all  the  purposes  of  a 
lense.  The  statute  did  not  require  that  they  should  be  so  far  wrought 
jis  to  change  their  nature  and  designation,  to  subject  them. to  duty.  They 
are  to  be  admitted  duty  free,  when  free  of  any  material  work;  they  should 
not  be  wrought  to  any  extent,  the  object  of  the  statute  being  to  protect 
the  laborers  engaged  in  that  branch  of  art  in  this  country.  I  therefore 
feel  no  hesitation  in  saying  to  you,  that  as  respects  these  articles,  the 
plaintiflT  cannot  recover.     The  assessment  is  right. 

The  third  class  consists  of  the  glass  slides  for  microscopes.  These 
slides  are  window  glass;  nothing  else;  they  have  been  taxed  as  cut  glass. 
They  are,  in  the  judgment  of  the  court,  not  cut  glass.  They  have  not 
been  cut  in  any  other  sense  than  for  diminishing  the  size.  Window  glass 
-comes  in  at  a  certain  rate.  The  plaintiff  claims  that  this  is  window  glass. 
All  window  glass  that  comes  in  is  cut  more  or  less.  This  before  us  may 
be  cut  into  smaller  pieces,  but  that  is  the  only  difference  between  it  aiui 
Ihe  ordinary  window  glass.  The  plaintiff  is  right,  in  the  judgment  of 
the  court,  respecting  this,  and  the  government  must  be  charged  with  the 
difference  between  the  tax  on  window  glass  and  the  tax  on  glass  cut  or 
manufactured.  Cut  glass  means  glass  cut  into  shape.  That  disposes, 
so  far  as  the  court  is  concerned,  of  all  there  is  in  controversy  in  this  case. 

There  is  a  photographic  glass  here,  stamped,  painted  or  printed,  (call 
it  by  any  name  you  will,)  which  has  been  taxed  as  printed  glass.  In 
the  judgment  of  the  court,  it  is  properly  taxed.  Indeed  the  plaintiff 
has  abandoned  his  claim  on  this  count.  The  globes  have  also  ceased  to 
be  a  matter  of  controversy.  The  plaintiff  claimed  that  they  were  man- 
ufactures of  paper,  and  liable  to  be  taxed  only  to  the  extent  that  congress 
has  taxed  paper.  The  government  taxed  them  as  manufactures  of  brass, 
or  partly  of  brass.  The  government  now  concedes  that  it  was  a  mistake 
to  so  tax  them;  that  they  should  have  been  taxed  e^s  papier-mache;  and 
the  plaintiff  admits  that  he  was  wrong  in  his  classification  of  them. 
They  do  bear  a  similarity  to  a  map.  They  are  intended,  to  some  extent, 
for  the  purposes  of  a  map,  but  they  are  not  a  map  and  they  are  not  made 
of  paper,  but  oi  papier-mache.  They  have  also  dropped  out  of  the  case. 
They  should  be  taxed  as  ifianufactures  of  papier-mache^  as  the  parties 
agree. 

The  district  attorney  has  asked  me  to  chai*ge  you: 

''(1)  The  words  philosophical  apparatus  in  the  tariff  act  comprise  such 
^goods,  wares  and  merchandise  as  are  principally  and  generally  employed  in  in- 
stitutions of  learning  in  the  demonstration  of  natural  laws  or  by  the  student 
«or  scientist  in  experimental  research*" 

I  cannot  do  so. 
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"(2)  The  words  *  philosophical  apparatus '  do  not  comprise  however  all  ap- 
paratus which  may  be  constructed  or  operated  in  accordance  with  natural  lavs 
and  which  may  be  termed  scientific." 

I  cannot  do  so. 

"(3)  If  the  importations  in  question  are  not  mainly  and  principally  de- 
signed and  used  for  the  demonstration  in  institutions  of  learning  of  natural 
laws  or  by  the  student  in  experimental  researcl),  but  are  mainly  and  princi- 
pally used  for  practical  and  industrial  purposes,  then  they  are  not  philosoph- 
ical apparatus  within  the  meaning  of  congress  and  dutiable  as  such." 

I  cannot  do  so. 

"(4)  The  fact  that  any  or  all  of  these  importations  are  or  may  bo  used  in 
institutions  of  learning  for  the  demonstration  of  natural  laws  or  by  the  stu- 
dent in  experimental  research  does  not  per  se  make  them  dutiable  as  philo- 
sophical apparatus,  and  they  are  not  so  dutiable  if  their  predominant  uses  are 
practical  and  industrial." 

I  cannot  do  so. 

"(5)  If  any  or  all  of  these  importations  are  mainly  and  principally  employed 
as  the  tools  or  implements  of  trade  by  men  engaged  in  industrial  pursuits  or 
by  men  for  practical  purposes  of  every-day  life  then  they  are  not  dutiable  as 
philosophical  apparatus." 

I  cannot  do  so. 

"(10)  Unless  the  articles  in  question  are  glass,  are  glass-plate  or  disks  un- 
wronght,  and  commercially  known  as  such,  paragraph  708 of  the  act  of  March 
31,  1883,  has  no  application  to  these  importations. 

"(11)  That  the  term  *cut*  in  section  T.  1. 135,  does  not  mean  the  glass  cut 
to  size,  but  that  certain  work  has  been  done  on  surface  of  same  to  produce 
the  form  or  the  property  of  the  glass." 

These  points  apply,  I  thi«k,  to  the  disks,  and  so  understood,  are  af- 
firmed. 

"(25)  If  the  jury  believe  that  the  importations  in  question  are  not  com- 
mercially known  as  common  window  glass  and  bought,  sold  and  used  as  such 
and  adaptable  for  that  purpose,  but  are  manufactures  of  glass,  they  are  du- 
tiable at  forty-five  per  cent,  ad  valoi^em," 

I  disaffirm  this  point. 

The  plaintifif  has  asked  the  court  to  sayv 

"(1)  If  there  is  a  class  of  articles,  which  have  become  grouped  together  in 
trade  under  the  general  name  of  philosophical  instruments,  and  are,  as  a  class, 
known  and  dealt  in  under  that  name,  then  your  verdict  should  be  for  the 
plaintiff  for  the  excess  of  duty  above  thirty-five  per  cent,  on  all  articles  which 
you  shall  find  were  included  in  that  class." 

I  have  virtually  said  so,  and  I  aflBrm  the^point. 

"(2)  The  facts  that  the  individual  articles  of  this  class  are  each  known  by 
a  separate  trade  name,  and  that  some  of  them  are  occasionally  sold  by  dealers 
in  other  general  classes  of  merchandise,  do  not  necessarily  take  them  out  of 
the  class  of  philosophical  instruments." 

I  affirm  this  point,  and  I  say  further  that  it  is  of  no  consequence  that 
the  individual  members  of  the  class  may  be  known  by  individual 
names.     It  is  always  so  of  classified  articles.     It  is  uniformly  so. 
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"(3)  If  you  should  find  that  the  name  philosophical  instruments  Is  not  a 
trade  term,  then  it  is  to  be  understood  as  used  by  congress  in  the  ordinary 
signification  of  the  words,  and  would  include  such  instruments  as  are  de- 
signed to  illustrate  or  utilize  certain  laws  of  natural  philosophy,  and  which  re- 
quire for  their  design,  manufacture  or  use  some  special  knowledge  of  those 
laws.  •' 

I  affirm  this  point. 

"(4)  The  word  •  wrouglit'  in  the  tariff  laws  means  that  the  articles  liave 
been  manufactured  into  something  else.  The  fact  that  the  glass  plates  or 
disks,  for  use  in  the  manufacture  of  optical  instruments,  have  been  ground 
and  polished  and  advanced  in  the  stages  of  manufacture  does  not  change  their 
classification  so  long  as  they  remain  glass  plates  or  disks  not  completely  fin- 
ished as  a  part  of  any  optical  instrument " 

This  point  has  been  disposed  of. 

"(5)  Common  window  glass  which  has  been  subject  to  nD  other  process  of 
manufacture  than  cutting  into  sizes  is  dutiable  under  the  provisions  for 
common  window  glass  under  the  tariff  law,  and  the  small  pieces  of  window 
glass  imported  by  plaintiffs  to  be  made  into  microscope  slides  are,  therefore, 
dutiable  as  common  window  glass." 

This  point  has  been  disposed  of. 

Counsel  on  behalf  of  plaintiffs  excepts  to  the  refusal  of  the  court  to  af- 
firm the  fourth  and  fifth  points  presented  by  him,  relating  to  unwrought 
disks  or  platen  of  glass.  The  district  attorney  excepts  to  the  answer  of 
the  court  to  the  first,  second,  third,  fourth,  and  fifth  points  presented 
by  him.  * 

The  verdict  was  for  plaintiffs  for  the  amount  claimed  on  the  philosophical 
instruments,  and  the  microscope  slides. 


Cooper  v.  Armour  et  al. 
(Circuit  Court,  N.  P.  New  York.    April  17, 1890.) 

Malicious  Prosecution— What  Amounts  to— Piling  Accusation. 

An  action  for  malicious  prosecution  will  not  lie  for  preferring  an  accusation  be- 
fore a  magistrate  charging  plaintiff  with  a  criminal  offense,  if  he  was  not  appre- 
hended, and  no  process  was  issued  for  his  arrest. 

At  Iaw. 

Ward  tk  Cameron^  for  plaintiff. 

Stedinany  Tfumpson  &  Andrews^  for  defendants. 

Wallace,  J.  The  question  in  this  case  is  whether  an  action  for  mar 
]icious  prosecntion  will  lie  against  defendants,  who  have  preferred  an  ac» 
cusation  before  a  magistrate  charging  the  plaintiff  with  a  criminal  of- 
fense, notwithstanding  the  plaintiff  was  not  apprehended,  and  no  process 
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for  his  arrest  was  issued  by  the  magistrate.  The  gist  of  tbe  action  of 
malicious  prosecution  is  the  putting  of  legal  process  in  force,  regularly, 
for  the  mere  purpose  of  vexation  or  injury;  and  the  inconvenience  oi 
harm  resulting  naturally  or  directly  from  the  suit  or  prosecution  is  the- 
legal  damage  upon  which  it  is  founded.  Some  of  the  text-writers  state 
that  the  action  will  lie  whenever  the  defendant  has  made  a  chaiige  of 
felony  against  the  plaintiff  with  a  view  to  induce  a  magistrate  or  tri- 
bunal to  entertain  it,  whether  any  warrant  or  other  process  was  issued 
or  not.  Steph.  Mai.  Pros.  8;  Add.  Torts,  §  866.  Actions  have  been 
maintained  in  the  nature  of  a  conspiracy  for  procuring  a  false  indict- 
ment, and  even  for  preferring  a  false  charge  of  crime  upon  which  the 
grand  jury  refused  to  indict  But  the  only  decisions  cited  in  support 
of  the  proposition  that  the  action  of  malicious  prosecution  will  lie  al» 
though  a  criminal  proceeding  has  not  actually  been  instituted  by  the  is- 
suing of  process,  where  the  point  actually  arose,  are  in  the  nisi  pritw 
case  of  Clarke  v.  Postan^  6  Car.  &  P.  423,  and  in  the  case  of  Dawson  v. 
Vansavdauy  11  Wkly.  Rep.  516,  in  which,  although  no  process  was  is- 
sued, the  plaintiff  was  taken  into  custody,  and  held  for  examination  upon 
the  charge.  On  the  other  hand,  it  was  said  by  Patteson,  J.,  in  Greg- 
ory  V.  Derby,  8  Car.  &  P.  749,  where  there  was  a  charge  of  stealing,  upon 
which  a  warrant  was  issued  against  the  plaintiff,  that,  "if  the  party  was 
never  apprehended,  no  action  at  all  would  lie;"  and  in  O^Dri^coU  v.  3fo 
Bumey,  2  Nott  &  McC.  64,  55,  it  was  said:  "There  can  be  no  prosecu- 
tion without  an  arrest."  The  only  injury  sustained  by  the  person  ac- 
cused, when  he  is  not  taken  into  custody,  and  no  process  has  been  issued 
against  him,  is  to  his  reputation;  and  for  such  an  injury  the  action  of 
libel  or  slander  is  the  appropriate  remedy,  and  would  seem  to  be  the 
only  remedy.  This  is  the  view  adopted  by  Hare  &  Wallace  in  their 
notes  to  American  Leading  Cases,  (volume  1,  p.  173;)  and  the  learned 
commentators  state  that  slander  or  libel  is  the  only  appropriate  remedy 
where  a  charge  of  felony  has  been  made,  and  warrant  was  not  thereupon 
issued,  and  that  malicious  prosecution,  and  not  slander  or  libel,  is  tbe 
remedy  whenever  a  warrant  has  been  issued.  The  question  was  fully 
considered  by  the  supreme  court  of  South  Carolina  in  Heyward  v.  OuUi- 
bert,  4  McCord,  854, — ^whether  an  action  for  malicious  prosecution  would 
lie,  founded  on  a  criminal  charge  upon  which  no  process  was  issued 
against  the  accused;  and  it  was  adjudged  that  it  would  not.  In  that 
case  the  charge  was  in  the  form  of  an  information  laid  before  the  magis- 
trate to  procure  a  warrant  for  the  arrest  of  the  plaintiff.  To  the  same 
effect  is  the  case  of  Knedand  v.  SpUzka,  42  N.  Y.  Super.  Ct.  470,  where  the 
question  was  decided  in  an  appellate  court.  In  the  early  case  of  Ram. 
V.  Larrdeyy  Hut,  113,  it  was  held  that  an  action  of  slander  could  not  be 
maintained  for  an  oral  charge  of  felony  made  to  a  justice  of  the  peace 
upon  an  application  for  a  warrant  against  the  plaintiff,  for  the  reason  that, 
if  words  so  spoken  were  to  be  held  actionable,  "no  other  would  come  to- 
a  justice  of  the  peace  to  inform  him  of  a  felony."  A  defamatory  state- 
ment spoken  or  written  in  a  legal  proceeding,  civil  or  criminal,  which  i8> 
pertinent  and  material^  is  so  unqualifiedly  privileged  that  its  truth  can- 
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not  be  drawn  into  question,  or  malice  predicated  of  it,  in  an  action  for 
slander  or  libel,  Revis  v.  Smith,  18  0.  B.  126;  Lea  v.  White,  4  Sneed, 
111;  Garrv.  SMen,  4  N.  Y.  91;  Hawk  v.  Euana,  76  Iowa,  693,  41  N.  W. 
Rep.  368.  If,  upon  considerations  of  public  policy,  such  an  action  can- 
not be  maintained,  upon  the  same  considerations  no  other  action  should 
lie.  Without  doubt,  libel  or  slander  will  lie  for  an  accusation  to  a  mag- 
istrate when  made  with  no  bona  fide  intention  of  prosecuting  it.  Unless 
such  facts  can  be  shown  by  the  person  accused,  or  unless  he  is  subjected 
to  the  vexation  and  expense  of  process  against  him,  upon  principle,  he 
ought  not  to  be  allowed  to  recover.  The  more  generally  approved  doc- 
trine is- that,  for  the  prosecution  of  a  civil  action,  maliciously  and  with- 
out probable  cause,  to  the  injury  of  the  plaintiff,  he  may  maintain  an  ac- 
tion for  damages,  although  there  was  no  interference  with  his  person  or 
property.  Panghum  v.  Buil^  1  Wend.  345;  Whipple  v.  Fuller,  11  Conn. 
582;  Cloescm  v.  Staples,  42  Vt.  209;  Eastin  v.  Bank,  66  Cal.  123,  4  Pac. 
Rep.  1106;  AUenv.  Godman,  139  Mass.  136;  Marbourgv.  Smith,  11  Kan. 
554;  Woods  v.  Mnnell,  13  Bush,  629;  Pope  v,  Pottock,  (Ohio,)  21  N.  E. 
Rep.  356;  McCardle  v.  McGinley,  86  Ind.  538;  McPherson  v.  Runyon, 
(Minn.)  43  N.  W.  Rep.  392;  Smith  v.  Sviith,  20  Hun,  555.  The  cases, 
however,  which  sustain  this  view,  do  not  countenance  an  action  when 
the  vexatious  suit  has  not  been  actually  instituted'  and  prosecuted  to 
such  effect  that  the  plaintiff  has  sustained  pecuniary  loss. 

Inasmuch  as  the  defamator}'  words  which  must  be  set  forth  in  an  ac- 
tion for  slander  or  libel  are  not  alleged  in  the  present  complaint,  the  case 
cannot  be  treated  as  an  action  for  slander  or  libel.  The  motion  for  a 
new  trial  is  denied. 


In  re  Converse. 


{Circuit  Court,  E,  D.  Michigan,    March  10, 1800.) 

Attorney  at  Law — Embezzlement— CoNftTsucTioK  of  Statute  by  State  Court— 
Habeas  Corpus. 

Petitioner  was  arraigned  in  the  state  oonrt  under  a  general  statute  punishing  the 
crime  of  embezzlement.  He  pleaded  that  ''as  attorney  at  law'^he  was  guilty  of 
embezzling  S3, 500f  "that  being  the  amount  collected  and  received  by  me,  less  my 
reasonable  fees  as  such  attorney  for  collecting  the  money. "  There  was  another 
statute  punishing  the  failure  by  attorneys  at  law  to  pay  over  moneys  collected  and 
receivea  by  them.  Petitioner  was  sentenced  upon  his  plea  of  guilty  as  for  the 
crime  of  embezzlement,  and,  upon  a  writ  of  error  to  the  supreme  court,  that  court 
held  that  an  attorney  at  law  might  be  convicted  of  embezzlement  under  the  gen- 
eral statute.  Held,  that  this  construction  of  the  statute  was  binding  upon  the 
federal  court,  and  that  petitioner  was  not  entitled  to  be  discharged  upon  /uxbeos 
corpus. 

iSylUibus  by  the  Cov/rU) 

Habeas  Corpus. 

This  was  a  petition  for  a  writ  of  habeas  corpus  based  upon  the  follow- 
ing facts:  Petitioner  was  arraigned  upon  an  information  in  the  circuit 
court  for  the  county  of  Calhoun,  charging  him  with  embezzlement,  he 
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"being  then  and  there,  agent  to  John  E.  Dunning  and  Daniel  W.  Hall, 
the  executors  of  the  last  will  and  testament  of  Rice  Hall,  deceased." 
Upon  such  arraignment  petitioner  pleaded  to  the  information  in  the  fol- 
lowing language:  "As  an  attorney  at  law,  I  am  guilty  of  embezzlement 
of  $3,500,  that  being  the  amount  collected  and  received  by  me,  less  my 
reasonable  fees  as  such  attorney  for  c6llecting  the  money."  Thereupon 
the  court,  having  made  the  usual  private  examination  of  the  accused  re- 
quired by  statute  after  a  plea  of  guilty,  sentenced  him  to  five  years'  im- 
prisonment, in  pursuance  of  section  9151,  How.  St.,  which  provides  that 
"if  any  clerk,  agent,  or  servant  of  any  private  person  *  *  *  shall  em- 
bezzle, *  *  *  without  consent  of  his  employer  or  master,  any  money  or 
other  property  of  another,  which  shall  have  come  to  his  possession,  or  shall 
be  under  his  charge,  by  virtue  of  such  oflSce  or  employment,  he  shall  be 
deemed,  by  so  doing,  to  have  committed  the  crime  of  larceny."  The 
next  succeeding  section  (9152)  provides  that  "if  any  attorney  at  law 
*  *  *  shall  collect  or  receive  in  such  capacity,  any  money  belong- 
ing to  another,  and  shall  neglect  or  refuse  to  pay  the  same  to  the  person 
entitled  thereto,  within  a  reasonable  time  after  demand  thereof,  the  per- 
son so  neglecting  or  refusing  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  imprisonment  in  the 
county  jail  not  more  than  one  year."  Petitioner  claims  that  as  the  in- 
formation was  framed  under  section  9151,  for  the  crime  of  embezzlement 
by  an  agent,  and  he  had  pleaded  guilty  to  the  offense  of  withholding 
money  which  he  had  collected  as  attorney  at  law,  which  was  only  a  mis- 
demeanor under  section  9152,  his  sentence  was  illegal,  and  his  imprison- 
ment without  due  process  of  law. 

John  C,  Patterson,  for  petitioner. 

Herbert  E.  Winsory  Pros.  Atty.,  for  the  People. 

Brown,  J.  Petitioner  claims  to  be  held  in  confinement  in  violation 
of  the  fourteenth  amendment  to  the  constitution  of  the  United  States, 
which  declares  that  no  state  shall  "deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,"  and  demands  the  interposition 
of  this  court  under  Rev.  St.  §  753,  which  extends  the  right  of  habeas 
corpus  to  every  person  held  in  custody  "in  violation  of  the  constitution, 
or  of  a  law,  or  a  treaty  of  the  United  States."  This  jurisdiction,  which 
requires  of  us  to  pass  upon  rulings  made  by  state  courts  in  cases  not  only 
within  their  cognizance,  but  within  their  exclusive  jurisdiction,  is  one 
we  would  gladly  disclaim,  if  it  were  within  our  power,  and,  so  far  as  it 
is  a  matter  of  discretion,  we  have  uniformly  refused  to  exercise  it,  until 
the  petitioner  has  exhausted  his  remedy  in  the  state  tribunals  by  an  ap- 
peal to  the  supreme  court.  This  discretion  was  declared  by  the  su- 
preme court  to  exist  in  Ex  parte  RoyaU,  117  U.  S.  249,  6  Sup.  Ct.  Rep. 
734.  In  this  case,  however,  the  petitioner  has  been  refused  relief  by 
the  supreme  court  of  the  state,  and  we  do  not  feel  at  liberty  to  deny 
him  the  right  to  inquire  of  us  whether  his  imprisonment  was  imposed 
by  due  process  of  law,  or  by  the  arbitrary  and  unauthorized  act  of  the 
state  court. 
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We  suppose  it  will  not  be  questioned  that  if  a  party  should  be  sen- 
tenced without  a  trial,  upon  a  plea  of  not  guilty,  the  constitutional  pro- 
vision would  be  violated.  So,  if  he  were  arraigned  for  one  crime,  and 
should  plead  guilty  to  another, — as,  for  instance,  if  he  were  charged 
with  burglary,  and  should,  plead  guilty  to  larceny, — it  would  be  a  plain 
abuse  of  power  to  sentence  him  either  for  the  burglary  to  which  he  did 
not  plead  guilty,  or  for  the  larceny  for  which  he  had  not  been  indicted. 
Upon  the  other  hand,  if  he  were  indicted  in  general  words,  and  he 
])leaded  guilty  to  a  particular  crime,  falling  within  those  general  words, 
it  would  not  be  illegal  to  sentence  him  under  the  indictment.  As,  for 
example,  if  he  were  indicted  for  embezzlement  as  "an  officer  of  a  bank," 
and  he  pleaded  guilty  of  embezzlement  as  "cashier"  of  such  bank,  in 
such  case  his  description  of  himself  would  fall  clearly  within  the  general 
words.of  the  indictment,  and  his  plea  would  only  render  it  more  certain 
that  he  did  commit  the  offense  charged,  and  the  sentence  upon  such 
plea  would  not  be  illegal;  nor  would  it  change  the  aspect  of  the  case  if 
it  were  shown  that  the  offense  of  embezzlement  by  a  cashier  was  provided 
for  in  a  separate  statute.  In  other  words,  it  is  no  defense  to  Ian  indict- 
ment under  one  statute  that  the  prisoner  might  also  be  punished  under 
another. 

In  this  case  the  prisoner  was  chargad  with  embezzlement  as  the 
"agent"  of  Dunning  and  Hall,  executors  of  the  last  will  and  testament 
of  Rice  Hall,  deceased,  and  pleaded  guilty  of  "embezzlement  of  $3,500 
as  an  attorney  at  law,  tiiat  being  the  amount  collected  and  received  by 
me,  less  my  reasonable  fees  as  such  attorney  for  collecting  the  money." 
Another  statute  provided  a  different  punishment  for  the  receipt  and  re- 
tention of  money  collected  by  an  attorney  at  law  after  demand  is  made 
for  the  same.  The  question,  then,  which  confronted  the  court,  was 
whether  an  attorney  at  law  is  an  "agent,"  within  the  meaning  of  the 
first  statute,  and  can  be  punished  as  such  for  embezzlement  in  failing  to 
pay  over  moneys  collected  and  received  by  him  in  his  capacity  as  attor- 
ney at  law.  This  question  was  answered  in  the  affirmative,  Mr.  Justice 
Campbell  dissenting.  Mr.  Justice  Shebwood,  in  delivering  the  opinion 
of  the  court,  observes: 

"That  the  respondent  collected  the  money  as  attorney  is  of  no  consequence. 
If  the  act  of  the  respondent  complained  of  contained  all  the  elements  of  em* 
bezzlement,  he  was  guilty  of  the  crime,  and  was  properly  convicted.  If  an 
attorney  collects  money  for  his  client,  he,  in  so  doing,  acts  as  the  agent  of  liis 
client  as  v^ell  as  his  attorney;  if  in  either  case,  after  making  the  collection, 
he  appropriates  the  money  to  his  own  use  with  the  intention  of  depriving  the 
owner  of  the  same,  he  is  guilty  of  the  crime  of  embezzlement.  If  this  were  not 
80,  no  attorney  could  be  convicted  of  the  embezzlen^ent  of  his  client's  money, 
and  this  was  certainly  never  the  intention  of  the  legislature  in  passing  the 
statute  creating  the  crime,"    People  v.  Converse^  42  N.  W.  Rep.  70. 

In  other  words,  the  learned  court  construes  the  statute  as  covering  an 
embezzlement  by  an  attorney  at  law.  Now,  while  this  opinion  may  per- 
haps be  against  the  weight  of  authority,  which  seems  to  hold  that  the 
word  "agent"  in  this  statute  has  no  application  to  auctioneers,  (CSotti.  v. 
Steam*,  2  Mete.  344,)  collectors  of  bUls,  {Com.  v.  Libbey^  11  Mete.  64,) 
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to  solicitors  intrusted  by  clients  with  money  to  invest  upon  morf^gey. 
(^Queen  v.  Newman,  8  Q.  B.  Div.  706;  Regina  v.  Cooper,  L.  R.  2  Cr.  Cas. 
123,)  or  to  attorneys  at  law,  (Stote  v,  McLane,  43  Tex.  404,)  still  it  is  a 
construction  placed  by  the  supreme  court  of  the  state  upon  a  statute  of 
such  state,  and  is  as  binding  upon  this  court  as  if  the  opinion  were  pro- 
nounced in  an  ordinary  civil  suit.  As  the  prisoner  d\\  in  fact,  plead 
guilty  to  embezzlement  as  an  attorney  at  law,  and  as  the  court  ha3  held 
that  such  ofifense  did  fall  within  the  statute,  there  has  been  no  violation, 
of  the  constitutional  provision,  and  the  petition  must  be  denied. 


Holmes  Burglar  Alarm  Tel.  Co.  et  al.  v.  Domestic  Telegraph  & 

Telephone  Co.  et  al. 

{.Circuit  Court,  D,  New  Jersey.    Aprtl  18, 1890.) 

1.  Patents  for  Invbntions — License— Assignment. 

Though  a  license  granted  by  the  owner  of  a  patent  was  not  transferable,  the  ex- 
istence of  a  license  to  the  assignee  may  be  shown  by  proof  that  the  owner  recog- 
nized and  dealt  with  him  as  a  licensee. 

2.  Same— Verification. 

The  absence  of  evidence  that  a  certain  claim  of  letters  patent  was  covered  bytbe- 
oath  of  the  inventor  will  not  invalidate  the  claim. 

8.  Same— Reissue. 

A  patentee  can  claim  on  a  reissue  whatever  clearly  appears  to  have  been  a  part 
of  his  original  invention  as  described  or  shown  in  his  original  specifications,  draw- 
ings, or  models. 

4.  Same. 

A  reissue  is  not  invalid  though  no  interference  was  had  between  the  application 
therefor  and  a  patent,  no  date  of  which  is  prior  to  the  invention,  claimed  in  the  re- 
issue, and  desci-ibed  in  the  originid  patents 

6.  Same— Variance  from  ORioiNAii  Claim. 

Reissued  letters  patent  No.  4,297,  granted  to  William  B.  Guernsey,  March  14, 1871, 
for  improvement  In  electro-magnetic  burglar  alarms,  are  not  invalid  for  variance- 
from  the  original  patent  on  the  ground  that  the  latter  does  not  cover  a  single  cir- 
cuit form  of  apparatus,  since  the  drawings  in  such  patent  showing  a  single  wire ; 
if  by  mistake  or  accident,  the  use  of  the  wire  was  not  sufficiently >described  in  the- 
original  specification,  a  reissue  to  supply  the  omission  was  properly  granted. 

6w  Same— Infringement. 

Said  letters  patent,  combining  in  the  same  organization  of  circuits  the  character- 
istic signal  instruments  of  both  the  open  circuit  and  closed  circuit  systems,  with  a 
resistance  or  resistances  in  such  a  manner  as  to  make  each  Instrument  guard  against 
disabling  the  apparatus  from  causes  such  as  would  disable  the  other,  are  Infringed 
by  an  apparatus  of  substantially  the  same  construction  and  accomplishing  the  same 
results,  the  latter  using,  in  place  of  an  electro-magnet  and  armature,  a  galvanom- 
meter,  to  open  and  close  a  local  circuit,  and  a  Hrelay"  corresponding  to  a  closed  cir- 
cuit instrument;  and  it  is  immaterial  that  the  galvanometer  is  made  to  perform  an^ 
additional  function. 

7.  Same — Combination. 

Such  patent  contains  a  patentable  combination  though  its  parts  are  old,  and  act- 
successively  and  not  simultaneously. 

8.  Same— Anticipation. 

Such  letters  patent  were  not  anticipated  by  the  English  patent  to  Tyer,  in  1805, 
for  an  apparatus  for  transmitting  signals  indicating  the  position  of  a  train  on  a- 
railway,  nor  by  that  to  Varley  in  1865,  which  was  for  a  modification  of  the  ordinary^ 
closed  circuit  system,  nor  by  that  to  Mixon  in  18d6,  which  would  require  substaiw- 
tial  alterations  to  make  it  accomplish  the  results  of  the  Quemsey  patent. 
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9.  Same— Foreign  Patent. 

The  existence  of  an  English  patent  for  which  letters  were  subsequently  granted 
by  the  United  States  dates  f  ronx  the  time  when  the  great  seal  was  attached. 

In  Equity. 

Suit  to  restrain  infringement  of  letters  patent,  brought  by  the  Holmes 
Burglar  Alarm  Telegraph  Company  and  the  Municipal  District  Telegraph 
Company  against  the  Domestic  Telegraph  &  Telephone  Company,  George 
\V.  Hubbeli,  Enos  Runyon,  F.  T.  Fearey,  and  Jabez  Fearey. 

&  A.  Duncan  and  L,  E.  Ouriis,  for  complainants. 

G,  O.  Prdinghuyseny  for  defendants. 

Wales,  J.  This  suit  was  brought  to  restrain  the  defendants  from  in- 
fringement of  reissued  letters  patent  No.  4,297,  for  improvements  in 
electro-magnetic  burglar  alarms,  granted  March  14,  1871,  to  William 
B.  Guernsey.  One  of  the  complainants  is  the  owner  of  the  patent,  and 
the  other  is  alleged  to  be  a  licensee  under  it. 

The  bill  sets  out  the  title  of  the  Holmes  Burglar  Alarm  Telegraph 
Company,  and  the  granting  of  an  exclusive  license,  for  certain  purposes, 
to  the  Municipal  District  Telegraph  Company;  but  objection  is  made  in 
the  answer  of  the  defendants  that  in  fact  no  license  was  ever  granted  to 
the  Municipal  District  Company,  and,  in  consequence  of  the  absence  of 
joint  interest  and  privity  between  the  parties  complainant,  the  bill 
should  be  dismissed  on  account  of  this  misjoinder.  Waiving  a  consid- 
eration of  the  question  whether  this  objection  should  not  have  been  taken 
by  a  plea  in  abatement,  it  is  sufficient  for  the  present  purpose  to  say 
that  the  testimony  of  the  witness,  Holmes,  and  the  written  agreements 
Id  relation  to  the  ownership  and  use  of  this  patent,  which  are  set  out  in 
the  complainants'  exhibits,  afford  satisfactory  proof  that  a  license  was 
given  to  the  Municipal  District  Company,  as  is  alleged  in  the  bill.  The 
granting  of  a  license  may  be  proved  by  the  acts  and  dealings  of  the  par- 
ties who  own,  and  permit  others  to  use,  the  patent,  without  the  neces- 
sity of  resorting  to  written  instruments;  and  it  clearly  appeajs  from  the 
proofs  that  prior  and  up  to  the  time  of  bringing  this  suit  the  Municipal 
District  Company  had  been  treated  and  acknowledged  as  its  licensee  by 
the  owner  of  the  patent.  This  inference  of  fact  is  drawn  from  the  trans- 
actions which  were  had  between  the  Holmes  Burglar  Alarm  Company 
and  its  immediate  licensee,  the  Protective  Company,  which  latter  com- 
pany transferred  its  license  to  the  Municipal  District  Company.  Admit* 
ting,  as  is  claimed  by  the  defendants'  counsel,  that  the  license  to  the 
Protective  Company  was  personal  only,  and  not  transferable,  and  that  it 
had  not,  prior  to  its  assignment  to  the  Municipal  District  Company,  any 
right  to  assign  its  license,  yet  it  is  certain  that  the  Holmes  Burglar  Alarm 
Company  acquiesced  in  and  ratified  the  assignment,  and  thereafter  rec- 
ognized the  Municipal  District  Company  as  its  licensee.  There  is  no  re- 
strictive provision  in  any  of  the  agreements  which  prevented  the  owner 
of  the  patent  from  conferring  authority  on  the  Protective  Company  to  as- 
sign its  license,  and  such  authority  may  be  proved  without  the  aid  of 
written  articles.     This  conclusion  dispenses  with  thie  necessity  of  dis- 
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cussing  the  regularity  of  the  mode  adopted  by  the  defendants  in  present- 
ing the  objection  of  misjoinder,  which,  under  the  technical  rule  of  plead- 
ing, and  equity  rule  39,  should  have  been  taken  advantage  of  by  a  plea 
in  abatement. 

Another  preliminary  objection  which  is  insisted  on  by  the  defendants' 
counsel  is  that  claim  2  of  the  original  Guernsey  patent,  which  is  made 
claim  4  of  the  reissue,  is  not  covered  by  the  oath  of  the  inventor,  and  is 
therefore  a  nullity,  and  forms  no  part  of  the  real  patent.  There  is  no 
evidence  on  this  point,  and  there  is  equal  ground  for  the  presumption 
that  the  oath  was  taken  as  that  it  was  not.  But  is  the  taking  of  the  oath 
absolutely  necessary?  In  Whittciaorev.  QuUer,  1  Gall.  433,  Judge  Storv 
said:  "The  taking  of  the  oath  was  but  a  prerequisite  to  the  granting  of 
the  patent,  and  in  no  degree  essential  to  its  validity."  In  Crompton  v. 
Belknap  Mills,  3  Fish.  Pat.  Gas.  536,  the  defendants,  as  in  the  present 
case,  relied  upon  a  certified  copy  of  the  file  wrapper  and  contents  to  show 
that  .the  oath  had  not  been  taken,  but  the  court  said: 

"  We  are  not  satisfled  the  oath  was  not  taken.  The  letters  patent  recite  that 
it  was.  *  *  *  Butsuppose  the  oath  was  not  taken.  Would  the  patent  be 
void  on  that  account?  It  was  held  otherwise  by  Judge  Story  in  Whitteynore 
v.  Cutter,  snpra.  The  taking  of  the  oath,  though  it  be  done  prior  to  the 
granting  of  the  patent,  is  not  a  condition  precedent,  failing  which  the  patent 
must  fail.  It  is  the  evi()ence  required  to  be  furnished  to  the  patent-office, 
that  the  applicant  verily  believes  he  is  the  original  and  first  inventor  of  the 
art,  etc.  If  he  take  tliis  oath,  and  it  turns  out  that  he  was  not  the  first  in- 
ventor or  discoverer,  his  patent  must  fail,  and  is  void.  So,  if  he  do  not  take 
it,  and  still  he  is  the  first  inventor  or  discoverer,  the  patent  will  be  supported.*' 

It  has  also  been  held  that  this  is  not  a  matter  to  be  inquired  into  col- 
laterally in  an  infringement  suit.  Hoe  v.  Kahler,  20  Blatchf.  430,  12 
Fed.  Rep.  Ill;  De  Florezv.  Rai/nolds,  14  Blatchf.  50.5.  And  in  Railway 
Register  Manufg  Co.  v.  North  Hudson  R.  Cb.,  24  Fed.  Rep.  793,  the  court 
recognized  the  right  of  an  applicant's  attorney  to  insert  in  a  pending  ap- 
plication amended  and  enlarged  claims,  without  having  them  verified 
by  the  oath  and  signature  of  the  patentee,  provided  only  they  relate  to 
matter  substantially  shown  and  described  in  the  specification.  As  to 
the  oath,  it  was  decided  in  Seymour  v.  Osborney  11  Wall.  516,  that  re- 
citals in  letters  patent  that  the  required  oath  was  taken  before  the  same 
was  granted  are,  in  the  absence  of  fraud,  conclusive  evidence  that  it  was 
so  taken. 

Original  letters  patent  No.  108,257  were  issued  to  Guernsey,  October 
11,  1870,  and  the  reissue  for  the  same  invention,  No.  4,297,  were 
granted  to  him  on  March  14,  1871.  The  nature  and  objects  of  the  in- 
vention are,  in  part,  thus  specified  by  the  patentee  in  the  reissue: 

"  The  principal  object  of  my  invention  is  to  provide  an  electrical  appara* 
tns  which  will  give  an  alarm  or  an  indication  either  in  the  eoent  of  the  con- 
ducting  circuit  being  broken,  or  in  the  event  of  a  new  or  shorter  circuit  being 
foi'med.  To  this  end  I  employ  a  continuous  circuit,  or  a  circuit  capable  of 
bein^  made  continuous  at  will,  arranged  with  a  resistance  or  resistances  so 
that  the  current  which  is  allowed  to  pass  will  not  possess  sufficient  electro- 
motive force  to  effect  the  alarm,  but  having  such  arrangements  at  windows 
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and  doors,  and  other  places  to  be  guarded,  as  will,  on  any  tampering  there- 
with, short-circuit  the  current  past  or  around  the  said  resistance  or  resistances 
to  an  extent  sufficient  tp  actuate  the  alarm.  My  invention  thus  combines  the 
advantages,  and  avoids  the  disadvantages,  of  the  two  varieties  of  electro-mag- 
netic alarms  which  are  distinguished  as  the  'closed  circuit*  system  and  tiie 
*  open  circuit '  system .  I  will  proceed  to  describe  a  toay  of  carrying  out  my  in^ 
veutif/n  by  the  une  of  two  separate  electro-magiiets,  each  of  which  may  cou" 
utitute  a  resistance  to  preoent  the  smmding  of  an  alarm  until  the  circuit  is 
either  made  around  or  past  such  resistance,  or  broken.  More  than  one  mag- 
net  or  resistance  is  not  essential  in  carrying  out  the  invention,  as  will  be  un^ 
derstoodfrom  the  follounng  explanation:  Fig.  1  shows  in  perspective  two 
electro-magnets,  with  separate  conductors  connected  with  a  common  battery, 
eacli  conductor  passing  through  an  alarm,  and  through  suitable  connecting 
devices,  which  may  be  located  in  the  frames  of  windows,  or  at  any  desired 
points,  in  such  a  manner  that  the  opening  of  a  door  or  window,  or  the  per- 
iformance  of  any  act  which  it  is  desired  to  detect,  will  connect  one  conductor 
with  the  other,  and  avoid  both  electro-magnets.  For  this  ptirpose  the  mag- 
net of  one  conductor  is  located  near  the  positive  pole,  and  tiiat  of  the  other 
near  the  negative  pole,  of  the  battery.  Fig.  2  illustrates  a  modification,  in 
which  one  magnet  may  be  dispensed  with,  and  a  simple  resistance  coil  intro- 
duced at  tfie  point  to  be  protected  in  such  a  manner  that  the  act  to  be  detected 
will  close  a  short  circuit,  avoiding  the  resistance,  and  thus  sounding  the  alarm. 
Til  is  more  simple  form  of  the  apparatus  in  applicable  to  places  where  a  single 
window,  door,  or  other  object  is  to  be  protected." 

Then  follows  a  general  description  of  the  drawing: 

""Two  magnets  and  two  conducting  wires  are  shown  and  described,  but 
only  one  magnet  or  other  electro-motor,  and  one  conducting  wire,  is  necessary 
to  accomplish  the  same  effect,  as  will  be  manifest  by  an  examination  of  the 
arrangement,  and  a  knowledge  of  the  pHnciples  involved.  The  location, 
with  regard  to  each  other,  of  the  various  tnembers  or  elements  of  the  alarm^ 
is  not  an  essential  part  of  the  invention,  and  can  be  varied  as  circumstances 
dictate,** 

"Where  but  a  single  place  is  to  be  protected,  as,  for  example,  for  the  vault 
door  of  a  bank,  the  apparatus  may  >be  simplified,  dispensing  with  one  of 
the  resistance  magnets,  and  employing  a  simple  resistance,  R,  (Pig.  2,)  placed 
at  the  point  to  be  protected,  and  so  arranged  with  regard  to  the  other  mem^ 
hers  of  the  alarm  that  the  opening  of  the  door  or  window,  or  the  doing 
of  any  act  which  the  alarm  is  to  detect,  will  short-circuit  the  conductor,  by 
forming  a  connection  between  the  wires  across,  or  independently  of,  the  re- 
sistance." 

"Various  other  modifications  will  readily  suggest  themselves  for  the  ac- 
complishment of  the  object  without  departing  from  the  essential  principles 
of  the  invention;  the  design  being  to  obtain  an  alarm  in  which  the  signals 
shall  be  given  by  the  closing  or  making  of  connection  between  two  dif- 
ferent conductors,  or  bet  ween,  two  parts  of  the  same  conductor,  essentially 
as  is  done  in  the  open  or  interrupted  circuit  alarms,  while  at  the  same  time 
there  is  or  may  be  a  continuous  circuit  in  the  said  conductor  or  conductors, 
which  by  proper  contrivances  may  be  made  to  give  notice  to  the  person  in 
cbHrge  of  said  alarm  of  any  injury,  accidental  or  malicious,  which  may  have 
happened  to  his  instrument  or  its  belongings." 

The  third  and  fourth  claims  of  the  reissued  patent  are  preciselj''  iden- 
tical with  the  first  and  second  claims  of  the  original  patent,  with  the  ex- 
ception of  the  italicized  words,  which  have  been  inserted  in  the  reissue, 
and  are  as  follows: 
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'*(3)  The  combination  in  an  eleotro-magnetic  alarm  of  a  continuous  circuit 
or  circuits  with  a  sufficient  resistance  or  resistances,  and  an  alarm  or  alarms, 
when  the  said  coinbitiatlon  is  so  arranged  that  the  severing  or  interrupting  of 
the  said  circuits,  or  of  either  of  them,  shall  cause  the  said  alarm  or  alarms  to 
sound,  and  also  that  the  short-circuiting  or  diverting  the  course  of  the  electrical 
current  in  said  circuit  or  circuits  around  or  past  the  said  resistance  or  resist-  '. 
ances  shall  sound  an  alarm,  or  cause  an  alarm  to  he  stmnded.  This  when  the 
wliole  arrangement  is  properly  combined  with  a  sufficient  battery,  and  with 
'connections' or  contrivances  at  points  to  be  guarded  which  will,  upon  the 
doing  of  certain  acts  or  the  happening  of  certain  things,  short-circuit  the  said 
electrical  current  or  currents  past  or  around  the  said  resistance  or  resistances, 
and  so  give  the  desired  alarm. 

''(4)  In  a  burglar  or  fire  alarm,  the  combination  of  an  open  and  a  closed 
circuit  to  operate  substantially  as  set  forth.'' 

The  third  and  fourth  claims  of  the  reissue  have  not  been  enlarged,  and 
are  identically  the  same  with  the  first  and  second  claims  of  the  original, 
with  the  exception  of  the  italicized  words  in  the  former,  which  do  not 
materially  change  their  efiect.  The  drawings  accompanying  both  pat- 
ents are  the  same.  The  specifications  in  the  reissue  are  the  same  as  in 
ihe  original,  excepting  the  italicized  portions,  and  describe  the  nature 
and  objects  of  the  invention  more  clearly  and  plainly  than  is  done  in  the 
latter,  in  order  to  cover  any  element  to  which,  by  a  fair  construction  of 
the  original,  the  patentee  would  have  been  entitled;  and  for  this  purpose 
a  reissue  has  always  been  allowed  when  the  patentee  has,  by  inadvertence 
or  mistake,  omitted  to  make  such  a  description  in  the  original.  A  pat- 
entee can  claim  on  a  reissue  whatever  clearly  appears  to  have  been  a  part 
of  his  original  invention  as  described  or  shown  in  his  original  specifica- 
tions, drawings,  or  models;  and  Guernsey  has  done  no  more.  Battin  v. 
Taggert,  17  How.  74;  Gallahue  v.  BiUierfield,  10  Blatchf.  232;  Wheder  v. 
Reaper  Co,,  6  Fish.  Pat.  Cas.  1;  Seymour  v.  Osbomey  11  Wall.  644;  Cbf- 
kiuB  v.  Bertraud,  6  Biss.  494;  Russell  v.  Dodge,  93  U.  8.  460. 

The  two  prior  systems  referred  to  by  the  patentee  were  well  known  at 
the  date  of  the  patent,  and  had  been  in  extensive  use;  but  each  had  cer- 
tain serious  and  recognized  defects  which  it  was  the  object  of  Guernsey's 
invention  to  obviate.  The  advantages  and  disadvantages  of  the  old 
systems  are  thus  ^stated  by  Prof.  Brackett,  a  witness  for  the  complainants : 

"The  advantage  of  the  open  circuit  system  is  that  the  apparatus  cannot  be 
disabled  by  connecting  the  two  parts  of  the  circuit  together  between  the  bat- 
tery and  the  point  protected,  since  such  connection  would  sound  the  alarm  in 
the  same  manner  as  opening  the  door  or  window.  The  disadvantage  of  this 
system  is  that  the  circuit  may  be  cut  or  disconnected  at  any  point  without 
sounding  the  alarm,  and  this  would  completely  disable  the  apparatus,  since  no 
alarm  would  be  given  upon  a  subsequent  opening  of  the  door  or  window. 
Such  a  system  offers  no  difficulty  to  a  burglar,  except  as  the  wires  leading  from 
the  battery  to  the  protected  structure  be  effectually  concealed,  which  might  be 
diflicult  to  do.  The  advantage  of  the  closed  circuit  system  is  that  the  line  is 
protected  against  cutting  or  interruption,  since  such  an  act  would  sound  the 
alarm;  and  its  disadvantage  is  that  it  may  be  completely  disabled  by  forming 
a  short  circuit  around  the  point  protected,  since  this  would  not  sound  the 
alarm,  nor  would  the  alarm  be  sounded  by  any  subsequent  opening  of  the  door 
or  window." 
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It  is  thus  apparent  that  each  of  these  prior  systems  afforded  sufficient 
protection  as  long  as  the  wires  or  conductors  remained  intact,  but  both 
were  fatally  defective,  in  that  they  could  readily  be  disabled  by  tamper- 
ing with  the  wires;  and  it  was  the  object  of  the  Guernsey  invention  to 
protect  the  wires  or  conductors  from  being  tampered  with  by  any  method 
applicable  to  either  of  these  systems.  Mr.  Pope,  another  witness  for  the 
complainants,  thus  states  the  general  nature  of  the  invention: 

"Guernsey  was  the  first,  so  far  as  I  am  able  to  ascertain  from  the  evidence 
in  this  case,  or  otherwise,  to  combine  in  one  and  the  same  organization  of 
circuits  the  characteristic  signal  instruments  of  both  the  opeh  circuit  system 
and  the  closed  circuit  system  with  a  resistance  or  resistances  in  such  a  man- 
ner as  to  make  the  open  circuit  instrument  guard  against  disabling  the  appa- 
ratus i)y  any  method  applicable  to  the  ordinary  closed  circuit  system,  and, 
conversely,  to  make  the  closed  circuit  instrument  guard  against  disabling  by 
any  method  applicable^ to  the  ordinary  open  circuit  system." 

Both  complainants  and  defendants  are  engaged  in  the  business 
of  central  office  protection,  and,  as  is  alleged,  make  use  of  almost 
identically  the  same  form  of  apparatus.  The  defendants'  apparatus  con- 
sists of  a  battery,  two  principal  instruments,  and  their  accessories,  con- 
ductors connecting  the  battery  and  instruments  with  an  electrical  casing 
inclosing  a  safe,  a  resistance,  and  contact  springs  connected  with  the 
door  of  the  safe  casing.  Both  instruments  are  included  in  the  cir- 
cuit, so  that  the  current  traverses  their  coils  successively.  One  of  them, 
designated  as  the  "galvanometer"  in  the  drawing,  consists  of  a  magnet- 
ized needle  pivoted  so  as  to  swing  freely  in  either  direction  in  front  of 
a  coil  through  which  a  current  passes.  Its  movement  is  limited  by  con- 
tact Ptops  which  form  the  terminals  of  a  local  circuit  containing  an  alarm 
bell,  B.  The  instrument  is  so  constructed  and  adjusted  that,  when  the 
resistance  at  the  safe  is  included  in  thecircuit,  the  needle  stands  between 
the  two  stops,  but,  when  the  current  is  strengthened  by  short-circuiting 
the  current  past  or  around  the  resistance,  the  needle  is  swung  by  the  in- 
fluence of  the  current  in  the  coil  against  the  stop  at  the  right,  and  an 
alarm  is  sounded  on  the  bell,  B.  It  thus  performs  the  function  of  the 
ordinary  open  circuit  instrument.  In  addition  to  this,  when  the  circuit 
is  broken  the  needle  swings  against  the  stop  at  the  left,  and  rings  the 
same  bell.  The  other  principal  instrument,  designated  as  a  "relay"  in 
the  diagram,  corresponds  in  all  respects,  in  construction  and  mode  of 
operation i  to  the  ordinary  closed  circuit  instrument.  By  the  interven- 
tion of  two  local  circuits,  it  is  made  to  release  a  drop  or  shutter  and 
ring  an  alarm  bell,  C,  when  the  current  ceases  to  flow  through  its  coils. 
There  are  two  sets  of  contact  springs  at  the  safe,  so  arranged  that  upon 
the  first  movement  of  opening  the  door  the  circuit  is  broken  at  the 
springs,  J,  J,*  at  the  top,  and  an  alarm  is  sounded  upon  both  the  bells, 
B  and  C.  Upon  opening  the  door  a  little  further,  a  short  circuit  is 
formed  around  the  resistance  coil,  B,  through  the  wire,  6,  G,  and  the 
galvanometer  swings  to  the  extreme  right,  and  again  rings  its  bell,  B. 
If  any  attempt  is  made  to  tamper  with  the  apparatus  by  cutting  either 
of  the  wires  leading  to  the  safe,  an  alarm  is  sounded  both  upon  the  gal- 
v.42F.no.3— 15 
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vanometer  bell,  B,  and  the  relay  bell,  C;  and  if  the  wires  are  short-cir- 
cuited an  alarm  is  sounded  on  the  galvanometer  bell,  B.  It  is  con- 
tended on  behalf  of  thecomplainantsthatthedefendants'apparatus,  theop- 
eration  of  which  is  thus  described,  contains  the  gist  of  the  Guernsey  inven- 
tion ,  since  it  contains  instruments  having  the  characteristic  mode  of  opera- 
tion of  the  instrument  of  the  two  old  systems  referred  to  in  the  patent,  and 
these  are  combined  in  the  same  circuit  with  a  resistance  so  arranged  as 
to  render  both  instruments  operative.  The  result  of  this  combination 
is  that  the  wires  leading  to  the  safe  are  effectually  protected  both  from 
interruption  and  from  short-circuiting.  In  other  words,  the  same  result 
is  produced  by  substantially  the  same  means  in  defendants'  apparatus  as 
in  the  apparatus  of  the  patent.  It  is  conceded  that  the  use  of  a  gal- 
vanometer needle,  such  as  is  used  in  the  defendants'  apparatus,  to  open 
and  close  a  local  circuit,  including  an  electric  bell,  was  well  known  in 
the  art  prior  to  the  date  of  the  patent,  and  that  the  galvanometer  was 
recognized  as  an  equivalent,  for  that  purpose,  of  an  electro-magnet  and 
armature,  such  as  is  shown  in  the  patent.  It  is  urged  by  the  defendants 
that  the  galvanometer  is  made  to  perform  an  additional  function  in  their 
apparatus,  but  this  fact  will  not  relievie  them  from  the  charge  of  infringe- 
ment so  long  as  all  the  elements  of  the.com plainants'  patent  are  embraced  , 
in  their  system.  WiUiames  v.  Barnard,  41  Fed.  Rep.  364.  A  careful  ex- 
amination of  the  testimony,  which  displays  a  special  knowledge  of  the 
art,  united  with  unusual  intelligence  and  ability,  on  the  part  of  the  wit- 
nesses, leaves  no  doubt  that  the  defendants  are  infringere  of  the  third 
and  fourth  claims  of  the  reissued  patent.  An  elaborate  review  of  the 
testimony,  with  references  to  the  nuuierous  models  and  diagrams  con- 
tained in  the  exhibits,  would  extend  this  opinion  to  an  unreasonable 
length,  and,  under  the  circumstances  of  the  case,  is  not  necessary. 

The  validity  of  the  reissue  was  vigorously  attacked  on  the  ground  of  its 
alleged  variances  from  the  original  patent,  and  chiefly  because  the  latter 
does  not  contain  even  a  suggestion  of  a  single  circuit  form  of  apparatus; 
but  a  comparison  of  the  specifications  and  drawings  of  the  two  patents 
does  not  sustain  this  objection.  Fig.  2  in  the  drawing  of  each  patent 
shows  a  single  wire;  and  if  by  mistake  or  accident,  the  original  specifi- 
cation did  not  describe  will)  sufficient  plainness  the  use  and  application 
of  this  wire,  it  was  permissible  to  the  patentee,  under  the  provisions  of 
the  act  of  congress  relating  to  reissues,  to  supply  the  omission  as  soon 
as  it  was  discovered;  and  this  he  did  within  a  few  months  after  the  date 
of  the  original.  The  single  circuit  was  clearly  indicated  in  the  original, 
and  by  a  fair  construction  the  patentee  would  have  been  entitled  to  its 
use.  As  already  shown,  the  claims  in  suit  were  not  enlarged  in  the  re- 
issue. In  fact  the  fourth  claim  is  restricted  by  the  words  "  to  operate  sub- 
stantially as  set  forth." 

It  is  further  insisted  on  by  the  defendants  that  the  patent  in  suit  does 
not  contain  a  patentable  combination,  in  that  it  is  only  an  aggregation 
of  old  parts  or  elements  which  act  successively,  and  not  simultaneously. 
The  simultaneous  co-operation  of  the  parts  is  not  essential  to  a  patentable 
combination,  if  the  parts  are  so  arranged  that  the  successive  acliou  of 
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each  contributes  to  produce  some  one  practical  result,  which  result,  when 
attained,  is  the  product  of  the  simultaneous  or  successive  action  of  all 
the  elementary  parts,  viewed  as  one  entire  whole.  The  term  "co-opera- 
tion" docs  not  mean  acting  together  or  simultaneously,  but  unitedly  to 
a  common  end.  Birdsall  v.  McDonald,  1  Ban.  &  A.  165;  Forhusk  v.  Cook, 
2  Fish.  Pat.  Cas.  668;  i/o/ma?i  v.  Yoang,  2  Fed.  Rep.  77.  So  here  the 
electrical  protection  of  the  conductors  is  the  result  produced  by  the  com- 
bination, and  the  two  instruments  guard  the  same  line  at  the  same  time. 
One  instrument  protects  it  from  cutting,  and  the  other  from  short-cir- 
cuiting. Remove  either  instrument,  and  the  result  fails  pro  tanto.  This 
result  was  useful,  and  never  before  known.  The  design  of  the  combina- 
tion was  to  protect  the  patented  apparatus  against  the  methods  of  disa- 
bling it  by  tampering  with  the  conductors,  as  could  be  done  with  the 
prior  systems.  The  instruments  co-operate  in  making  good  each  other's 
deficiencies,  and  the  arrangement  of  the  conductors  is  such  that  all  their 
essentia]  parts  are  brought  under  the  protection  of  the  instruments.  To 
this  end  the  resistance  co-operates  with  the  closed  circuit  instrument  by 
forming  a  path  for  the  current,  when  the  apparatus  is  in  its  normal  con- 
dition, so  that  a  continuous .  current  may  flow  through  the  conductors 
and  through  the  instrument  without  giving  an  alarm.  It  co-operates 
with  the  open  circuit  instrument  by  enfeebling  the  current  to  such  an 
extent  that  the  open  circuit  instrument  is  not  called  into  action  until  a 
short  circuit  is  formed,  and  the  current  thereby  increased.  In  view  of 
the  authorities,  this  constitutes  a  patentable  combination,  leading  to  a 
new  result  by  new  means. 

But  the  defendants  have  introduced  certain  prior  English  patents  which, 
they  say,  embrace  substantially  the  same  elements  as  are  found  in  the 
patent  in  suit,  and  thus  deprive  Guernsey  of  the  claim  of  originality.  It 
is  not  asserted  that  the  inventions  contained  in  the  English  patents  are 
identical  with  that  of  the  Guernsey  patent,  but  that,  in  the  state  of  the 
art  at  the  date  of  the  Guernsey  original  patent,  it  required  only  simple 
modifications  and  substitutions  in  the  English  devices  to  make  them 
produce  the  same  results  as  are  secured  by  the  Guernsey  combination. 
The  English  patents  referred  to  are  those  of  Tyer,  (1865,)  Varley,  (1865,) 
and  Moxon,  (1866.)  The  device  of  Tyer  is  an  apparatus  for  transmit- 
ting signals  indicating  the  position  of  trains  upon  a  railway,  and  his 
patent  contains  no  suggestion  that  it  could  be  adapted  to  perform  the  of- 
fice of  a  burglar  alarm.  It  can  be  easily  disabled  by  cutting  one  of  its 
wires,  and  is  thus  incapable  of  effecting  the  result  secured  by  the  Guernsey 
invention,  which  is  the  electrical  protection  of  all  parts  of  the  conductors 
between  the  signal  instruments  and  the  points  to  be  protected.  The  Varley 
apparatus  is  a  modification  of  the  ordinary  closed  circuit  system,  and  does 
not  contain  any  instrument  corresponding  to  the  signal  instrument  of  the 
open  circuit  system,  or  any  other  means  of  giving  an  alarm  which  is  oper- 
ated by  an  abnormal  strengthening  of  the  current,  nor  does  it  contain  a  re- 
sistance separate  and  distinct  from  the  instruments;  and  it  can  be  entirely 
disabled ,  if  used  for  central  office  protection,  by  inserting  a  battery  in  some 
part  of  the  line  leading  from  the  circuit  closer  to  the  alarm  instrument. 
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The  Mozon  patent  would  also  require  substantial  alterations  to  make  it  ao- 
.  complish  the  results  which  are  obtained  by  the  Guernsey  combination. 
The  proposed  modifications  and  substitutions  would  be  in  the  nature  of 
inventions,  and  are  not  such  as  would  readily  occur  to  any  one  skilled  in 
the  art.  They  do  not  consist  merely  in  the  substitution  of  one  known 
equivalent  for  another,  without  any  change  in  the  resulting  mode  of  op- 
eration; but  it  is  proposed  to  substitute  for  one  or  the  other  of  the  ele- 
ments of  the  prior  combination  something  having  a  different  or  addi* 
tional  function,  which  amounts  to  the  same  thing  as  adding  to  the  com- 
bination a  new  and  distinct  instrument,  and  makes  it  a  new  combination 
having  functions  that  it  did  not  before  possess.  Defenses  of  this  char- 
acter have  been  frequently  discountenanced  by  the  courts.  Woo^Ur  v. 
Blake,  8  Fed.  Rep.  429;  Dudgem  v.  Wataon,  29  Fed.  Rep.  248;  Amm 
V.  Alden,  27  Fed.  Rep.  684.  Here,  as  in  Dudgeon  v.  Watson,  the  defend- 
ants had  used  practically  the  same  combination  as  is  covered  by  the 
Guernsey  patent,  and  subsequentiy  made  the  changes  by  which  they 
sought  to  escape  infringement;  but  in  that  case  the  court  held  that  the 
defendants  accomplished  the  same  result  by  similar  or  equivalent  means. 
Among  other  objections  to  the  Guernsey  reissue,  it  was  urged  that  no 
interference  was  had  between  the  reissue  application  and  the  Holmes  & 
Roome  patent,  of  December  20, 1870;  but  there  is  no  proof  that  Holmes 
&  Roome  were  the  prior  inventors.  On  the  contrary,  the  invention 
claimed  in  the  Guernsey  reissue  was  shown  and  described  in  the  Guernsey 
original  patent,  which  antedates  any  date  of  Holmes  &  Roome.  The 
English  patent  to  Holmes  &  Roome,  although  dated  as  of  November  1 , 
1870,  was  not  in  fact  issued  until  April  2, 1871,  the  date  at  which  the 
great  seal  was  attached;  and  therefore  the  provisions  of  section  4887  of  the 
United  States  Revised  Statutes  do  not  attach  to  the  corresponding  patent 
issued  by  the  United  States.  The  English  patent  to  Holmes  &  Roome, 
not  being  sealed^  was  not  in  existence  until  after  the  date  of  the  Guernsey 
patent.  Gold  &  Stock  Td.  Co.  v.  Commtreial  Td.  Ob.,  23  Fed.  Rep.  840. 
The  able  and  ingenious  argument  of  defendants'  counsel  created  at  first 
some  doubts  of  the  validity  of  the  Guernsey  reissue;  but,  after  a  careful 
consideration  of  the  various  objections  presented  by  him,  both  orally  and 
in  his  printed  briefs,  the  conclusion  has  been  reached  that  Guernsey  was 
the  original  inventor  of  the  combination  claimed  by  him,  and  that  the 
reissued  letters  patent  are  Valid.  A  decree  will  be  entered  for  the  com- 
plainants, excepting  as  against  the  individuals  named  as  defendants,  in  re- 
ktion  to  whom  there  is  no  proof  that  they  were  personally  guilty  of  in- 
frini;ement. 
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Stbeet  et  cH.  V.  The  Progbesso.' 
(Diatriet  Court,  E,  X>.  Pennvylvania.    April  22, 1890.) 

Chaktbr-Partt—Cat^oellation— Conditions— QuARANTiNB  Regulations. 

A  charter-party  proYided  that  a  vessel  should  proceed  with  all  convenient  speed 
to  Charleston,  8.  C.,  or  as  near  thereto  as  she  safely  coiild  and  discharge,  should 
load  there,  and  proceed  to  Liverpool.  Should  she  not  arrive  at  port  of  laiaing  on  or 
before  October  1,  1888,  the  charterer  to  have  the  option  of  cancelling  the  charter, 
to  be  declared  when  the  vessel  was  ready  to  load;  the  act  of  God,  princes,  or  rulers 
of  the  people,  etc.,  excepted.  Held^  that  quarantine  regulations  of  Charleston,  pre- 
venting the  entering  of  vessels  into  that  port  before  November  Ist,  were  within  the 
exceptions  of  the  charter-party.  Held^  jurther^  that  the  vessel  was  bound  to  go  to 
Charleston  as  soon  as  she  reasonably  could  after  November  1st,  so  that  the  charter- 
ers could  exc^rcise  the  option  of  canceling  the  contract  then  and  Uiere,  and  that  she 
could  not  require  the  cnarterers  to  exercise  that  option  at  anv  other  place;  and 
that,  having  failed  to  proceed  to  Charleston,  she  must  respond  in  damages. 

Libd  in  Admiralty  to   Recover  Damages  for  Breach  of  a  Charter- 
Party. 
A,  Sydney  Biddle,  for  libelants, 
Alfred  Driver,  J.  Warren  GouMm,  and  Robt  D.  Benedict,  for  respondent. 

Butler,  J.  This  case  (being  presented  immediately  before  the  April 
temi  Qf  the  circuit  court)  I  must  dispose  of  with  little  more  than  a 
statement  of  the  facts,  and  my  conclusion  from  them.  On  the  Slst  of 
August,  1888,  the  libelants  and  respondent  entered  into  a  charter-party, 
the  material  provisions  of  which  are  as  follows:  The  respondent,  reserv- 
ing liberty  to  take  outward  cargo  from  Cuba  to  the  United  States,  shall 
proceed  with  all  convenient  speed  to  Charleston ,  S.  C,  or  as  near  thereto 
as  she  safely  can;  and,  having  discharged  her  cargo,  shall  load  from 
charterer's  agents,  at  such  wharf  or  dock  as  they  direct,  a  cargo  of  cot- 
ton or  other  merchandise,  and  proceed  therewith  to  Liverpool  or  Bremen, 
as  may  be  ordered,  and  on  arriving  there  deliver  the  same  on  pay- 
ment of  the  freight  named.  "Should  she  not  arrive  at  the  port  of 
lading  on  or  before  October  1st,  1888,  the  charterer  shdl  have  the  option 
of  canceling  the  charter,  to  be  declared  when  the  vessel  is  ready  to 
load."  "The  act  of  God,  the  queen's  enemies,  fire,  epidemic,  strike, 
or  lock-out  of  stevedore's  men,  stoppage,  or  destruction  of  goods  on  rail- 
ways, or  at  press,  restraint  of  princes  or  rulers  of  people,  collision, 
any  act  of  neglect  or  default  whatsoever  of  pilot,  master,  or  crew  in  the 
management  or  navigation  of  the  ship,  and  all  other  dangers  or  acci« 
dents  of  the  seas,  rivers,  and  steam  navigation,  throughout  this  whole 
charter-party  being  excepted . "  The  respondent  load  ed  sugar  at  Ha vanna , 
and  came  thence  to  the  Delaware  breakwater,  en  route  to  Philadelphia. 
Reaching  the  breakwater  September  3d,  she  was  detained  part  of  a  day 
at  quarantine,  and  subsequently  several  days  at  the  Lazaretto,  below  Phil- 
adelphia, reaching  the  latter  place  September  10th.  She  then  received 
information  of  quarantine  regulations  at  Charleston,  which  stood  in  the 
way  of  entering.     On  communicating  with  the  libelants,  she  was  in- 

^Beported  by  C.  Berkeley  Taylor,  Esq.,  of  the  PMladelphia  bar. 
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formed  that  entrance  could  not  be  made  before  November  Ist,  or,  rather, 
that  the  quarantine  regulations  there  would  stop  all  vessels  attempting 
to  enter  before  that  date;  whei-eupon  she  went  to  New  York  for  repairs. 
After  further  correspondence  with  libelants,  and  unsuccessful  efforts  to 
obtain  cargo  for  a  short  intermediate  voyage,  she  contracted  to  take  a 
cargo  of  cotton  from  Norfolk,  Va.,  to  Bremen.  Loading  this  cargo,  she 
arrived  at  Bremen,  November  6,  1888.  Unlondiug  there,  she  went  to 
Hamburg,  obtained  a  return  cargo,  and  arrived  at  Boston,  December  19, 
1888.  On  this  day  she  applied  to  the  libelants  to  exercise  their  option 
under  the  charter,  by  declaring  whether  they  would  load  her  at  Charles- 
ton; to  which  they  replied  that  their  charter  rights  were  claimed,  and 
would  be  insisted  on.     She  then  declined  to  go  to  Charleston. 

The  question  presented  by  these  facts  is  new  and  important.  That  it 
should  not  have  arisen  and  been  decided  long  ago,  is  remarkable.  The 
terms  of  the  charter  are  not  unusual,  and  vessels  have  frequently  been 
detained  at  quarantine,  or  driven  off  by  the  fear  of  such  detention,  un- 
der similar  circumstances;  yet  the  industry  of  counsel  has  not  discov- 
ered a  reported  case,  in  this  or  any  other  country,  in  which  the  ques- 
tion has  been  presented.  Numerous  cases  arising  on  contracts  of  insur- 
ance, and  some  others  involving  kindred  subjects,  have  been  found,  which 
shed  some  light  on  the  subject,  though  not  much.  These  cases  are  cited 
in  the  briefs,  and  need  not  be  further  noticed.  The  question  must  be 
determined  by  the  contract,  its  language  and  spirit,  without  the  aid  of 
direct  authority.  There  is  no  controversy  about  material  facts.  The 
respondent  would  have  been  detained  at  quarantine  had  she  proceeded 
on  her  voyage  to  Charleston  before  November  1st.  How  long  she  would 
have  been  detained  is  uncertain;  possibly  for  a  few  days  only.  I  as- 
sume, however,  that  it  would  have  been  until  November  1st. 

The  libelants  contend  that  she  was  bound  to  resume  her  voyage,  add 
go  there  whenever  she  could,  and  that  she  certainly  could  at  the  date 
last  named.  On  the  other  hand,  she  contends  that  she  was  not  required 
to  go  at  all,  if  "restrained  by  princes,  rulers,  or  people,"  and  that  she 
was  so  restrained;  and,  furthtr,  she  claims  that,  if  this  position  is  not 
sound,  and  the  contract  still  bound  her,  she  complied  with  it  by  the 
tender  at  Boston.  What  was  her  obligation?  She  bound  herself  to  go 
to  Charleston,  with  convenient  speed,  subject  only  to  the  exceptions 
stated.  Among  the  several  things  which  might  relieve  her  from  com- 
pliance were  "restraint  by  princes,  rulers,  or  people."  I  entertain  no 
doubt  that  detention  at  quarantine,  or  being  kept  off  by  the  certainty  of 
detention  if  she  proceeded,  is  covered  by  this  language,  nor  that  such 
detention  excuses  failure  to  arrive  at  the  time  specified.  But  did  it' 
justify  an  abandonment  of  the  contract?  I  do  not  think  so.  To  give  it 
this  effect,  I  must  hold  that  such  detention  for  one^  day  or  less,  has 
the  same  result;  or  that  "fire,  strike,  or  lockout  of  stevedore's  men, 
draymen,"  and  all  other  causes  of  interference  excepted  from  the  con- 
tract, however  slight,  or  of  however  short  duration,  would  be  attended 
with  the  same  fatal  consequences  to  the  charter.  The  language  must  re- 
ceive a  reasonable  construction, — ^such  as  tends  to  promote  the  objects  of 
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the  parties.  It  would  be  as  unreasonable  to  hold  that  the  respondent, 
so  restrained  for  a  brief  period,  was  relieved  from  her  obligation,  as 
to  hold  that  she  was  bound  by  it  to  resume  her  voyage  whenever 
the  restraint  terminated,  though  years  may  have  elapsed,  and  the  cir- 
cumstances of  the  parties  so  changed,  that  the  reasons  or  objects  which 
led  to  the  contract  no  longer  existed.  Neither  position  is  consistent 
with  a  just  construction  of  the  charter.  So  long  as  the  circumstances 
remained  substantially  unchanged, — the  delay,  being  no  greater  than 
might  reasonably  have  been  contemplated, — the  contract  remained  in 
force.  The  month  which  elapsed  made  no  material  change.  The  re- 
spondent was  still  engaged  in  carrying  merchandise,  and  able  to  keep 
her  engagements;  and  the  libelants  still  had  merchandise  to  carry.  She 
bound  herself  to  go  to  Charleston  and  carry  it,  if  she  could  get  there 
within  a  reasonable  time, — a  time  that  answered  the  purpose  for  which 
she  contracted  to  go.  The  exception  was  intended  to  protect  her  against 
the  consequences  of  delay.  It  was  not  designed  to  work  an  abrogation 
of  the  contract,  unless  the  restraint  should  be  virtually  permanent.  It 
was  not  of  this  character.  She  was  not  prevented  going,  but  simply  de- 
layed, and  the  .delay  was  not  such  as  to  defeat  the  purpose  of  the  parties. 
I  have  not  time  to  pursue  the  subject  further,  nor  would  it  be  profitable 
to  do  so,  if  I  had. 

Did  she  discharge  her  obligation  by  the  offer  of  performance  at  Boston, 
if  libelants  would  then  promise  cargo?  I  do  not  think  so.  They  were 
not  required  to  exercise  their  option  until  she  reached  the  port  of  ladmg, 
"and  was  ready  to  load."  This  was  a  right  secured  by  the  contract. 
How  could  they  be  deprived  of  it  by  the  request?  If  the  contract  was 
still  in  force,  as  I  have  found,  she  was  bound  to  proceed  to  Charleston, 
leaving  the  libelants  to  exercise  their  option  when  she  "  was  ready  to 
load."  Her  learned  counsel  think  she  had  an  equitable  right  to  call  for 
the  exercise  of  it  in  advance.  There  is  no  principle  of  equity,  however, 
which  can  be  invoked  in  her  favor.  Her  express  contract  was  otherwise, 
and  equity  never  relieves  against  the  terms  of  a  contract  (sued  upon)  ex- 
cept for  fraud,  accident,  or  mistake.  A  party  needs  no  relief  from  an 
obligation  which  he  has  voluntarily  assumed. 

As  already  stated,  the  restraint  excused  her  from  the  consequences  of 
delay  prior  to  November  1st,  when  it  was  removed.  Did  it  excuse  the 
further  delay  which  occurred  prior  to  December  19th?  This  question 
may  be  unimportant.  It  relates  only  to  the  extent  of  damages  recover- 
able. If  the  libelants'  loss  was  enhanced  by  the  additional  delay,  the 
question  is  important;  otherwise  it  is  not.  It  must  nevertheless  be  set- 
tled now,  as  a  guide  to  the  commissioner  who  will  pass  upon  the  subject 
of  damages.  The  respondent  was  not  required  to  lie  idle  while  the  re- 
straint lasted.  She  might  employ  her  time,  but  she  could  not  do  so  at 
the  libelants'  expense,  or  in  disregard  of  their  interests.  It  is  quite  as 
unreasonable  that  they  should  bear  the  loss  of  non-compliance  after  No- 
vember 1st  as  that  she  should  suffer  the  disadvt^ntage  of  idleness.  She 
bound  herself  to  be  at  Charleston  as  early  as  she  could  get  there,  under 
the  circumstances  stated  in  the  charter,  using  "convenient  speed,"  and 
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for  any  failure  after  November  1st,  she  must  be  held  responsible. — ^While 
the  conclusions  above  stated  are  satisfactory  to  me,  I  appreciate  and  feel 
the  force  of  ti^e  able  argument  presented  by  respondent's  counsel.  The 
case  is  not  free  from  difficulty,  and  I  am  glad  tiiat  my  judgment  is  not 
final. 


The  Glenfinlas.* 

Davis  v.  A  Cargo  of  Chalk,  Etc. 

(District  Court,  S.  D.  Neio  York.    April  10, 1890.) 

L  DEMUR1tAOB->UKLOA.DINO  BT  LlOHTERS. 

A  large  vessel,  having  four  hatoheSf  brought  a  cargo  of  chalk  to  the  port  of  New 
York  under  a  charter-party  which  contained  the  following  provision:  ** Cargo  to 
be  shipped  as  fast  as  vessel  can  load,  and  to  be  discharged  as  fast  as  she  can  de- 
liver. "  Her  draft  being  considerable,  she  was  first  discharged  into  lighters  but  of 
one  hatch  only.  The  lighters  were  in  no  way  improper,  they  were  worked  with  dil- 
igence, and  the  chalk  was  received  as  fast  as  the  ship  could  properly  deliver  out 
of  the  one  hatch  that  was  used.  The  vessel  was  not  breasted  off  the  wharf,  and  no 
demand  or  offer  was  made  by  the  ship  to  breast  her  off,"or  to  work  another  lighter 
on  the  other  side.  Held  that  the  vessel  could  not  recover  demurrage  for  this  period. 
2,  Same— DiscHABOE  from  Single  Hatch— Usage. 

After  the  vessel  was  lightened  she  was  sent  to  a  chalk  dock,  where  she  oould 
discharge  from  but  one  hatch  a  day.  The-  master  complained  of  this  wharf  from 
^he  first,  and  claimed  that  she  should  have  been  discharged  from  at  least  two 
batches  simultaneously.  Claimant  contended  that  the  vessel  had  discharged  150 
tons  per  day,  which  was  all  that  the  custom  of  the  port  required.  Held,  that  the 
clause  in  the  charter  providing  for  the  discharge  of  the  vessel  "as  fast  as  she  can 
deliver*'  was  not  controlled  by  the  alleged  custom,  but  was  intended  to  secure  to 
her  a  discharge  according  to  her  size  and  means  of  delivering  a  chalk  cargo  in  this 
port,  and  therefore  at  a  dock  reasonably  adapted  to  her  means  of  delivery,  if  such 
docks  for  chalk  were  reasonably  procurable,  as  in  fact  they  were.  The  vessel  was 
therefore  allowed  demurrage  for  one-half  of  the  working  days  after  commencing^ 
at  this  wharf,  assuming  that,  in  discharging  at  a  proper  wharf  for  such  a  ship  from 
two  hatches  instead  of  one,  the  cargo  would  have  been  discharged  in  half  the  time. 

In  Admiralty.    Action  to  recover  demurrage. 

BuUer,  StUlman  &  Hubbard  and  Mr.  Mynderae^  for  libelant. 

Robert  D.  Benedict^  for  claimant. 

Brown,  J.  The  libelant  claims  demurrage  for  the  detention  of  the 
ship  Glenfinlas  in  the  discharge  of  a  cargo  of  3,000  tons  of  chalk  at  this 
port  in  July,  1889.  The  cargo  was  brought  under  a  charter  which  pro- 
vided for  "delivery  along-side  to  be  taken  at  the  merchant's  risk  and  ex- 
pense;" for  "discharge  at  two  safe  wharves,  as  ordered  by  the  consignee;" 
"cargo  to  be  shipped  as  fast  as  vessel  can  load,  and  to  be  discharged  as 
fast  as  she  can  deliver;"  and  "ten  days  on  demurrage  over  and  above  the 
said  laying  days  at  fourpence  per  registered  ton  per  day."  Her  register 
was  2,148  tons.  The  vessel  went  first  to  Findley's  stores  at  Atlantic 
docks,  where  she  could  only  be  discharged  into  lighters.  There  two 
days'  delay  arose,  for  which  the  consignees  are  liable.     The  cargo  was 

> Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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there  partially  discharged  into  several  lighters,  which  were  supplied  one 
after  another  from  the  11th  to  the  19th  of  July,  when  the  ship  was  or- 
dered by  the  consignees  to  another  wharf,  as  they  had  a  right  to  do  un- 
der the  charter.  During  this  period  the  evidence  does  not  show  that  the 
lighters  sent  were  improper,  or  that  they  were  not  worked  with  diligence, 
or  that  the  chalk  was  not  received  as  fast  as  the  ship  could  properly  de- 
liver from  the  one  hatch  that  was  used.  The  evidence  indicates  that, 
for  the  most  part  at  least,  additional  hatches  could  not  have  been  worked, 
because  only  one  lighter  at  a  time  could  be  used  on  the  same  side  of 
the  ship;  and  the  lil^lant's  testimony  states  that,  in  order  to  work  another 
lighter,  it  would  have  been  necessary  to  breast  out  the  ship  from  the 
wharf  to  admit  another  lighter  on  the  other  side  of  the  ship.  Her  berth 
was  taken  by  her  master;  she  was  not  breasted  off;  there  was  no  demand 
or  oflFer  by  the  ship  to  breast  off,  or  to  work  another  lighter  on  the  other 
side.  She  therefore  cannot  recover  demurrage  for  this  period,  except 
for  the  two  days  above  referred  to. 

The  second  wharf  to  which  she  was  ordered,  and  which  was  reached 
on  the  night  of  Saturday,  the  20th  of  July,  was  Taintor's  dock,  Newtown 
creek,  one  oi  the  principal  docks  in  the  city  for  the  delivery  of  cargoes 
of  chalk  from  smaller  vessels.  Discharge  there  was  commenced  on  Mon- 
day morning,  and  finished  on  Friday,  August  2d.  During  this  time  a 
day  was  lost  through  rain.  During  the  other  working  days  the  discharge 
averaged  about  160  tons  a  day.  Only  one  hatch  could  be  worked  at 
that  dock,  and  much  Evidence  on  the  part  of  the  claimant  shows  that, 
according  to  the  usual  practice  in  this  port,  as  res.pects  the  delivery  of 
ordinary  cargoes  of  chalk,  150  tons  per  day  is  as  much  as  is  expected  to 
be  received  or  delivered.  The  claimants  contend  that  this  practice  con- 
stitutes a  usage,  which  is  to  be  read  into  the  terms  of  the  charter,  so  as 
to  relieve  the  consignee  from  any  obligation  to  irec^ive  and  provide  for 
more  than  150  tons  per  day.  The  ship,  it  is  said,  could  not  lawfully  de- 
liver more  than  the  consignee  was  bound  to  receive;  and  the  agreement  ^'to 
discharge,"  it  is  said,  is  limited  to  the  amount  which  the  ship  had  a  legal 
right  to  deliver  under  the  local  usage.  I  do  not  think  that  was  the  in- 
tention of  this  clause  of  the  charter,  or  that  it  can  reasonably  bear  that 
construction.  Its  meaning,  I  think,  is  to  provide  expressly  for  the  rate 
of  delivery  at  such  places  and  during  such  days  an  1  times  as  she  may  be 
properly  worked  under  the  usage  of  the  port.  It  is  the  office  of  usage 
to  supply  what  is  not  expressed;  not  to  override  the  language- or  tho 
meaning  of  what  is  written.  Usage  in  this  case  would  properly  deter- 
mine the  working  days  and  hours,  because  the  terms  of  the  chailer 
plainly  do  not  intend  to  touch  that  subject.  Equally  plainly,  as  it  seems 
to  me,  it  does  intend  to  determine  the  provision  to  be  made  for  theship^s 
rapid  discharge  during  working  hours.  It  would  be  an  obvious  breach 
of  the  charter  stipulation,  as  it  seems  to  me,  for  the  consignee  to  refuse 
to  receive  any  more  cargo  after  12  o'clock  on  the  ground  of  local  usage, 
merely  because  150  tons  had  been  received  during  the  forenoon;  or  to 
refuse  to  work  two  hatches  instead  of  one,  for  the  same  reason.  This 
vessel  was  a  much  larger  one,  and  the  cargo  much  larger,  than  were  usual 
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in  the  ordinary  transportation  of  chalk  cargoes.  She  had  four  hatches. 
In  the  discharge  of  ordinary  cargoes,  at  least  two  hatches  would  he  used 
in  a  vessel  of  that  size.  A  practice  having  reference  to  smaller  vessels 
and  s(naller  cargoes  could  not  reasonably  be  applied  to  a  much  larger 
one,  so  as  to  limit  the  discharge  to  a  single  hatch.  The  master  com- 
plained of  Taintor's  dock  as  an  unsuitable  one  from  the  first.  The  clause 
in  the  charter  providing  for  the  discharge  of  the  vessel  "as  fast  as  she  can 
deliver"  must  be  held  intended  to  secure  to  her  a  discharge  according  to 
her  size  and  means  of  delivering  a  chalk  cargo  in  this  port;  and,  there- 
fore, at  a  dock  reasonably  adapted  to  her  mean?  of  delivery,  if  such 
docks  for  chalk  were  reasonably  procurable,  as  in  fact  they  were.  Taintor's 
dock,  where  a  discharge  could  be  made  from  only  one  hatch,  was  not, 
in  my  judgment,  a  proper  dock  for  such  a  ship,  under  such  a  stipulation. 
The  evidence  leaves  no  doubt  that  other  docks  were  procurable  where 
the  cargo  could  have  been  discharged  from  at  least  two  batches.  Had 
there  been  any  established  usage  that  all  chalk  cargoes  should  be  dis- 
charged at  one  particular  dock,  or  at  certain  specified  docks  only,  such 
a  usage,  I  think,  would  have  attached  to  this  stipulation;  and  the  dut}*- 
of  the  consignee  would  have  been  only  to  discharge  as  fast  as  the  ship 
could  deliver  at  some  one  of  those  docks.  But  no  such  usage  is  shown. 
The  usage  claimed  is  of  a  kind  wholly  different,  viz.,  to  limit  the  amount 
to  be  received  to  a  certain  number  of  tons  per  day.  Such  usage,  if 
proved,  would  be  incompatible  with  the  charter  clause,  and  hence  is 
superseded  by  it.  The  evidence,  however,  shows  so  much  difference  in 
the  tons  actually  discharged  per  day  in  various  cases,  that  I  do  not  think 
any  definite  usage  on  that  subject  is  proved  to  the  extent  claimed,  or 
anything  more  than  a  considerably  varying  practice,  having  reference 
evidently  to  the  general  circumstances  of  the  case. 

Without  attempting,  upon  the  evidence,  to  determine  just  how  many- 
tons  should  be  discharged  per  day,  I  shall,  therefore,  allow  to  the  con- 
signee only  one-half  of  the  working  days  after  commencing  at  Taintor's 
dock;  assuming  that,  by  discharging  at  a  proper  dock  for  such  a  ship 
from  two  hatches  instead  of  one,  the  remainder  of  the  cargo  would  have 
been  discharged  in  half  the  time.  That  would  have  completed  the  dis- 
charge by  Friday  night,  July  26th.  The  libelant  is  therefore  entitled 
to  demurrage  for  the  seven  days  remaining  to  August  2d,  and  for  the 
two  prior  days  above  referred  to,  making  nine  days  in  all,  with  interest 
and  costs. 
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Slocum  et  al.  v.  Western  Asstjr.  Co.* 

{District  Court,  S,  D.  New  York.    April  6, 18«).) 

1.  Marine  Insurakob—Polict— Stipulation  for  Jurisdiction. 

A  stipulation,  In  a  marine  insurance  policy  issued  in  a  foreign  ooQUtryf  providing 
that  suit  on  the  policy  shall  only  be  prosecuted  in  a  specified  foreign  court,  is  in- 
valid. 

2.  Same. 

Where  a  policy  of  marine  insurance  was  issued  in  a  foreign  country,  but  to  Amer- 
ican citizens,  through  brokers  belonging  here,  on  freight  of  a  vessel  of  the  United 
States,  and  in  respect  to  a  voyage  between  South  American  ports,  held^  that  no  eq- 
uitable reasons  existed  for  a  court  of  admiralty  of  this  country  to  decline  jurisdic- 
tion of  a  suit  on  the  policy,  though  the  policy  provided  that  such  suit  should  be 
brought  only  in  a  certain  court  in  the  country  where  the  policy  was  issued. 

In  Admiralty.     On  motion  to  dismiss  the  libel. 
Carpenter  cfc  Moaher^  for  respondent. 
WiTigj  Shoudy  &  Putnam,  for  libelants. 

Brown,  J.  The  respondents  are  a  corporation  organized  and  doing 
fire  and  marine  insurance  business  at  Toronto,  Canada,  and  having  a 
branch  office  in  New  York  for  fire  insurance  only.  In  November,  1887, 
the  company  executed  at  Toronto  a  marine  policy  on  freight,  per  bark 
Aquidncck,  belonging  to  the  libelant  Slocum,  a  citizen  of  Massachusetts, 
upon  the  application  of  Gallaher,  Currey  &  Whitney,  insurance  brokers 
of  New  York,  in  the  sum  of  $1,000,  insuring  Simpson  &  Shaw  on  ac- 
count of  whom  it  might  concern,  in  case  of  loss,  to  be  paid  to  their  order. 
The  company  had  conformed  to  the  requirements  of  the  statutes  of  the 
state  of  New  York  as  respects  the  transaction  of  fire  insurance  business 
within  this  state,  but  not  as  respects  marine  insurance,  and  it  had  filed 
a  certificate  providing  for  the  service  of  papers  upon  its  agents  within 
this  state  as  required  by  statute.  The  present  policy  was  issued  at  To- 
ronto. A  total  loss  having  arisen,  the  above  libel  was  filed  by  Simpson 
&  Shaw,  residents  of  this  state,  and  by  Slocum,  a  resident  of  Boston. 
The  policy  contains  the  following  clause: 

*' And  if  the  assured  proceed  at  law  or  equity,  by  suit  or  action,  to  recover 
the  whole  or  any  part  of  the  sum  assured  by  this  policy,  such  suit  or  action 
shall  be  brought  and  prosecuted  in  her  majesty *8  court  in  the  city  of  Toronto, 
and  not  elsewhere,  within  twelve  months  from  the  date  of  such  loss  or  dam- 
age, under  the  penalty  of  forfeiture  of  all  benefit  of  this  insurance,  and  of  the 
same  becoming  thereby  wholly  void." 

Process  was  served  upon  the  agent  specified  in  the  certificate.  The  re- 
spondents move  to  dismiss  the  libel  upon  the  ground  that  this  court,  if  not 
without  jurisdiction  of  the  cause,  should,  as  a  matter  of  discretion,  decline 
to  entertain  it  in  the  face  of  the  above-quoted  stipulation  in  the  policy. 
The  authorities,  I  think,  sustain  the  general  doctrine,  that  a  stipulation 
inserted  in  a  contract  limiting  the  remedy  for  a  breach  of  the  contract  to  a 
particular  forum  is  not  a  valid  stipulation.  Several  cases  have  held  that 
such  a  stipulation,  distinguishing  between  the  difierent  courts  of  the 

^Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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same  country  or  state,  will  not  be  recognized  or  regarded  as  valid  there. 
I  do  not  see  why  any  greater  effect  should  be  given  to  it  abroad,  or  as 
between  the  courts  of  the  country  of  the  contract,  and  any  appropriate 
foreign  tribunal.  Stearri'Shipping  Cb.  v,  Lehman,  39  Fed.  Rep.  704;  Scott 
V,  Avery,  5  H.  L.  Cas.  811;  NiUe  v.  Inmrance  Co.,  6  Gray,  174;  Ames- 
bury  y.  Insurance  Co,,  Id.  596;  Nevins  v.  Inmrance  Cb.,  26  N.  H.  22;  Bart- 
lett  V.  Insurance  Co,,  46  Me.  500;  Insurance  Co.  v.  Roudedge,  7  Ind.  25; 
Reichard  v.  Insurance  Co, ,  31  Mo.  518.  The  clause  in  question  furnishes, 
therefore,  no  legal  defense  to  the  action.  A  court  of  admiralty  may, 
doubtless,  in  its  discretion,  decline  to  entertain  jurisdiction  in  maritime 
causes  arising  abroad,  where  none  of  the  parties  are  resident  here.  Suits 
for  the  wages  of  foreign  seamen,  involving  detention  of  the  ship,  and 
brought  here  without  justifiable  reason,  are  declined.  But,  where  the 
controversies  are  communis  juris,  special  reasons  should  appear  for  declin- 
ing jurisdiction.  The  Belgenland,  114  U.  S.  355,  365,  5  Sup.  Ct.  Rep. 
860;  Davis  v.  Leslie,  Abb.  Adm.  123;  2%6  Infanta,  Id.  263;  Thomassen 
v.  WhUwdl,  9  Ben.  113;  The  Carolina,  14  Fed.  Rep.  424;  The  Noddle 
bum,  30  Fed.  Rep.  142. 

The  libelants  are  all  citizens  of  this  country;  two  of  them  reside  in  this 
state,  and  one  in  this  district.  No  special  circumstances  are  shown,  as 
respects  the  particular  matter  in  litigation  or  the  convenience  of  wit- 
nesses, why  the  determination  of  the  libelants'  rights  should  be  had  in 
Toronto,  rather  than  in  New  York.  Though  the  policy  was  formally 
and  technically  issued  at  Toronto,  the  whole  business  was  with  citizens 
of  the  United  States,  through  brokers  belonging  here,  upon  freight  on  a 
vessel  of  the  United  States,  and  in  respect  to  a  voyage  between  South 
American  ports.  These  circumstances  do  not  present,  so  far  as  I  per- 
ceive, any  equitable  grounds  for  refusing,  as  a  matter  of  discretion,  to 
entertain  a  suit  brought  lawfully  here  to  enforce  an  apparently  lawful  de- 
mand. On  the  contrary,  this  country,  where  the  libelants  reside,  and 
where  the  business  was  in  effect  procured,  and  its  profits  realized,  seems 
to  me  to  be  the  more  appropriate  forum.  No  case  is  cited  in  which,  un- 
der such  circumstances,  jurisdiction  has  been  declined.     In  the  recent 

case  of  Ex  parte  LoimvUle  Underwriters^  134  U.  S. ,  10  Sup.  Ct.  Rep. 

587,  Mr.  Justice  Gray  observed: 

"In  h11  nations,  as  observed  by  an  early  writer,  such  courts  [admiralty] 
'  have  been  directed  to  proceed  at  such  times,  and  in  such  manner*  as  might 
best  consist  with  the  opportunities  of  trade,  and  least  hinder  or  detain  men 
j  from  their  employments.'    Zouch,  Adm.  141.    *    *    *    To  compel  suitors  in 
t  admiralty    *    «    «    to  resort  to  the  home  of  the  defendant*  and  to  prevent 
"  them  from  suing  him  in  any  district  in  which  he  might  be  served  with  a  sum- 
mons or  his  goods  or  credits  attaclied,  would  not  only  often  put  them  to  great 
delay,  inconvenience,  and  expense,  but| would  in  many  cases  amount  to  a  de* 
nial  of  justice." 

I  would  not  intimate  that  to  remit  the  libelants  to  a  suit  in  Toronto 
would  in  this  case  be  a  denial  of  justice;  but  an  invalid  stipulation  is 
not  sufficient  reason  for  refusing  jurisdiction  of  a  cause  which  seems  most 
appropriately  to  be  brought  here.     Motion  denied. 
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.   The  LiLLnB. 
Crosby  v.  The  Lillib. 
(CireuiU  C(mr%  S.  D.  Florida.    March  26, 1800.) 

1.  Admtraltt— Waobs— Ltek. 

The  master  of  a  steam-boat,  who  was  also  manager  of  the  oompanv  owning  it, 
bronght  salt  for  the  engineer's  wages,  in  his  absence,  knowingly  claiming  less  than 
was  one,  and  wrote  the  engineer  that  he  conld  afterwards  sue  for  the  remainder. 
The  latter  never  admitted  that  the  claim  was  for  the  full  amount,  except  by  ratify- 
ing the  suit.    Held  no  waiver  of  his  claim  for  the  balance^ 

S.  Baxk— Lachbb. 

The  fact  that,  as  a  libelaht,  he  stood  by  at  a  sherifTssale  of  the  boat  without  giv- 
ing notice  of  his  additional  claim,  does  not  discharge  his  lien  therefor,  when  it  ap- 
pears that  some  stockholders  of  trie  original  company  were  interested  as  purchasers, 
and  the  master  as  their  agent  bought  in  the  vesseL 

a.  Samb. 

The  engineer,  having  removed  to  a  different  port,  libeled  the  vessel  on  her^rst 
appearance  there.  Seld  that,  although  a  year  had  elapsed,  he  had  not  lost  his  lien 
where  the  delay  caused  no  change  for  the  worse  to  claimants. 

In  Admiralty.     On  appeal  from  district  court.     40  Fed.  Bep.  867. 
W,  D,  McKinstryy  for  libelant. 
W.  E.  Richardson^  for  claimant. 

Pardee,  J.  In  March,  1887,  the  steam-boat  lillie,  owned  by  the 
Montgomery  &  Prattville  Daily  Line,  was  navigating  the  waters  of  the 
Alabama  and  Coosa  rivers.  March  5th  the  libelant  was  employed  on 
said  steam-boat  as  engineer,  and  continued  in  such  employment  until 
December,  1887,  when  the  boat  was  seized  under  an  execution  issued  in 
fiavor  of  A.  A.  Janney  &  Co.,  on  a  judgment  said  firm  had  obtained 
against  the  Montgomery  &  Prattville  Daily  Line  in  the  circuit  court  of 
Montgomery  county,  Ala.  During  his  employment  he  was  paid  various 
sums  on  account,  but  at  the  time  of  said  seizure  there  was  a  conceded 
balance  due  him  as  wages.  On  the  23d  of  November,  1887,  a  suit  was 
instituted  in  favor  of  libelant  against  the  Montgomery  &  Prattville  Daily 
Line  before  a  justice  of  the  peace  in  the  city  of  Montgomery,  claiming 
balance  of  wages  due  to  October  20th,  $95.85.  Process  issued  in  said 
suit,  and  on  November  30th,  on  trial,  a  judgment  was  rendered  for  the 
plaintiff  against  the  defendant  for  said  sum  and  costs.  December  8th 
a  writ  of  fieri  facias  was  issued  therein,  which  was  returned  December 
19,  1887,  with  the  following  indorsement: 

** Levied  on  steam-boat  Lillie,  her  furniture  and  tackle,  and  same  was  sold 
on  21st  December,  1887,  for  six  hundred  and  twenty-five  dollars,  ($625.00,) 
and  the  money  applied  to  prior  executions,  and  no  property  to  satisfy  this  ft. 
fa.** 

Early  in  January  following  a  libel  was  prepared  claiming  wages  due 
lo  libelant,  and  was  filed  in  the  district  court  for  the  middle  district  of 
Alabama;  but,  for  some  reason  or  other  not  apparent,  no  process  issued 
Ihereon.  The  boat  lay  at  Montgomery  some  time  after  the  sale  of  it  un- 
der execution,  and  continued  in  the  waters  of  the  middle  district  until 
January,  1889,  when,  on  its  arrival  in  Mobile,  the  libel  in  this  case  was 


Digitized  by 


Google 


238  FEDERAL  REPORTER,  vol.  42. 

filed.  In  the  district  court  the  claimant  made  an  elaborate  answer,  setting 
out  a  number  of  defenses,  to  which  answer  exceptions  were  sustained, 
and  the  claimant  had  leave  to  further  answer.  The  further  answer  filed, 
in  the  case  sets  forth  several  defenses;  but,  on  exceptions  filed  thereto, 
all  issues  were  eliminated  but  the  question  of  equitable  estopped  by- 
reason  of  libelant's  alleged  presence  at  the  sale  of  the  boat  under  the  ex- 
ecution aforesaid.  In  this  court  the  whole  case  has  been  argued,  and 
the  defenses  made  are  as  follows:  (1)  That  the  amount  claimed  ($24 1 .05) 
is  excessive,  because  to  make  that  sum  libelant  has  charged  wages  at  $50 
a  month  up  to  October  1st,  and  thereafter  at  $76  a  month,  when  the 
agreement  is  alleged  to  have  been  that  his  wages  were  to  be  $50  a  mouthy 
with  a  further  agreement  that  during  certain  time  of  sickness,  and  while 
the  boat  was  aground,  he  was  to  charge  nothing;  and  because  the  bill 
that  he  made  out,  upon  which  suit  was  brought  in  the  justice's  court  in 
Montgomery,  was  for  only  $95.85,  claiming  that  sum  only  in  suit  being 
a  waiver  of  any  greater  claim.  (2)  That  the  libelant  was  present  at  the 
sale  by  the  sherifi",  and  made  no  objection  to  such  sale,  nor  any  claim 
of  any  lien  on  the  boat  for  his  wages;  and  afterwards  entered  into  the 
employ  of  the  purchasers,  and  rendered  services  to  said  boat,  for  which 
he  was  paid,  at  which  time  he  made  no  claim  for  wages  due  him.  (3) 
Indies  on  the  part  of  the  libelant  in  asserting  his  claim. 
•  The  evidence  shows  that  the  Montgomery  &  Prattville  Daily  Line  was 
in  financial  difficulties  in  the  month  of  November,  at  which  time  the 
general  manager  of  the  company  and  the  master  of  the  Lillie,  (who,  by 
the  way,  is  now  the  master,  and  represents  the  claimants  in  this  case,) 
knowing  that  wages  were  due  the  libelant  for  his  services,  himself  pre- 
pared, in  the  absence  of  the  libelant,  the  bill  upon  which  the  suit  was 
brought  in  the  justice's  court,  proved  up  the  claim,  and  otherwise  therein 
represented  the  libelant's  interest.  It  appears  by  the  evidence  also 
that,  at  the  time  said  master  caused  the  bill  to  be  made  out,  he  knew  it 
did  not  cover  all  the  libelant's  wages,  and  he  hiformed  libelant,  by  let- 
ter, that  he  could  "get  out  a  later  one  afterwards."  There  is  no  evidence 
in  the  case  showing  that  libelant  ever  asserted  or  consented  that  the 
amount  sued  for  before  the  justice  was  all  that  was  due  him  for  wages, 
except,  of  course,  the  fact  that  he  ratified  the  action  of  the  master  in 
bringing  the  suit.  Under  these  circumstances,  the  court  cannot  find 
that  the  libelant  has  waived  any  part  of  his  claim. 

While  the  libelant  was  present  at  the  sale,  the  evidence  does  not  es- 
tablish that  he  said  anything  himself,  or  heard  anything  said,  with  re- 
gard to  a  good  title  being  given  by  the  sale,  or  in  any  way,  except  by 
silence,  perhaps,  participated  in  inducing  any  person  whatever  to  buy 
the  said  boat  as  free  and  clear  of  liens.  It  does  appear  in  the  case  that 
one  of  the  owners  of  the  Montgomery  &  Prattville  Daily  Line  was  one 
of  the  purchasers  at  the  sheriff''s  sale,  and  has  continuously  held,  and 
now  holds,  his  interest  in  the  said  boat;  that  the  master  of  the  boat  and 
iigent  of  the  owners,  who  was  also  a  stockholder  while  she  belonged  to 
the  Montgomery  &  Prattville  Daily  Line,  retained  some  interest  in  said 
boat,  though  not  as  a  stockholder,  and,  at  the  time  of  the  seizure  herein, 
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was  the  master  and  agent  of  the  owners,  who  acquired  at  the  sale  on  ex- 
ecation.  The  court  has  a  right  to  infer,  from  this  state  of  facts,  that 
,  the  purchasers  at  the  sheriff's  sale  were  charged  with  notice  of  the  claim 
of  libelant,  and  of  his  right  to  be  paid  by  preference  over  the  general 
creditors  of  the  Montgomery  &  Prattville  Daily  Line.  The  claimants 
took  the  title  of  the  vessel  cum  onere.  The  derivation  of  their  title  from 
the  owners,  through  a  sheriff's  sale  on  execution,  was  a  circumstance  to 
put  them  on  inquiry.  The  maxim,  caveat  emptor^  fully  applies  to  such 
purchases.     All  this  is  well  settled  in  admiralty. 

Practically,  the  position  of  the  parties  has  not  been  changed  from  the 
day  of  the  sheriff's  sale  until  the  bringing  of  this  libel;  no  one  of.  the 
claimants  has  changed  his  position  for  the  worse,  or  in  any  wise  been  in- 
jured by  libelant's  delay  in  bringing  his  libel.  Considering  that  the 
libelant  lived  in  Mobile;  was  employed  in  Mobile  for  this  service;  after 
be  had  been  discharged  returned  to  Mobile,  and  then  libeled  the  boat 
the  first  time  that  she  returned  to  that  port;  and  that,  in  fact,  only  12 
months  elapsed  before  bringing  the  libel,  and  that  no  party  has  been  in- 
jured by  the  delay, — ^the  court  is  not  disposed  to  convict  the  libelant  of 
laches  by  holding  his  demand  as  stale.  See  Cobum  v.  Insurance  Co.y  20 
Fed.  Rep.  644. 

So  far  as  concerns  the  dispute  to  as  the  amount  of  wages,  it  is  only  nec- 
essary to  say  that  the  district  court  yielded  to  the  contention  of  the  claim- 
ants, and  allowed  wages  only  at  $50  per  month.  As  the  libelant  has  not 
appealed ,  he  does  not  complain  of  that  allowance.  It  seems  clear  that  the 
decree  of  the  district  court  should  be  affirmed,  and  it  is  so  ordered. 


The  H.  S.  Pickands. 
(District  Court,  E.  D.  Miehlgan.    March  17, 1890.) 

ADMIRAITT— JUBISDICTION — MARITIME  T0RT8 — PERSONAIi  In/URIBS. 

Libelant,  who  was  engaged  in  repairing  a  vessel  which  lay  at  a  wharf,  attempt- 
ed  to  descend  a  ladder  connecting  the  wharf  with  the  bulwark  of  the  vessel  The 
ladder  bad  been  protected  against  slipping  by  a  cleat  at  the  bottom,  but  had  been 
removed  from  the  protection  of  the  cleat  by  the  negligent  act  of  the  master.  In 
descending  the  ladder,  it  slipped,  And  libelant  was  thrown  upon  tne  wharf  and  in 
jured.  field,  that  a  court  of  admiralty  has  no  jurisdiction. 
{Syllabvs  by  the  CourL 

In  Admiralty. 

This  was  a  libel  in  rem  for  personal  injuries  received  under  the  follow- 
ing circumstances.  In  January,  1889,  the  steam-barge  H.  S.  Pickands 
was  lying  in  winter  quarters  at  her  wharf  in  Detroit,  hemmed  in  by  the 
ice.  She  was  at  the  time  undergoing  repairs,  and  libelant  was  engaged 
in  doing  some  work  connected  with  her  boiler.  Access  to  the  steamer 
was  gained  by  a  ladder,  about  12  feet  in  length,  leading  from  the  wharf 
to  the  bulwarks  of  the  vessel,  which  had  been  secured  at  the  bottom  by 
a  deat  which  prevented  its  slipping.     A  few  minutes  before  the  accident, 
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libelant  himself  bad  made  use  of  it  to  board  the  vessel  with  a  plank;  and 
while  there  the  master  of  the  vessel,  unknown  to  the  libelant,  had  moved 
the  ladder  from  the  cleat,  and  left  it  unprotected.  In  attempting  to  go- 
on shore  to  procure  other  material  to  use  in  his  work,  libelant  mounted 
the  ladder,  which  slipped  at  the  bottom,  owing  to  the  icy  condition  of 
the  wharf,  throwing  libelant  down  upon  the  wharf,  fracturing  two  of  his 
ribs,  and  otherwise  injuring  him  severely.  This  libel  was  filed  to  re- 
cover for  his  pain  and  suffering,  his  medical  attendance^  and  his  loss 
of  time. 

H.  C.  Wi8}xer^  for  libelant. 

AUen  H.  Frazer  and  Henry  A,  MandeU^  for  claimant. 

Brown,  J.  I  am  clear  in  my  opinion  that  a  court  of  admiralty  has 
no  jurisdiction  of  this  case.  It  has  never  been  doubted  since  the  case 
of  The  Plyrrumik,  3  Wall.  20,  that,  to  enable  us  to  take  cognizance  of  a 
maritime  tort,  the  injury  must  have  been  consummated,  and  the  dam- 
age received,  upon  the  water.  The  mere  fact  that  the  wrongful  act  was 
done  upon  a  ship  is  insufficient.  .  Subsequent  adjudications  have  in  no 
wise  tended  to  limit  or  qualify  this  rule.  Ex  parte  Phenix  Ins.  Oo.^ 
118  U.  S.  610,  7  Sup.  Ct.  Rep.  25;  The  NeU  Cochran,  Brown,  Adm. 
162;  The  Ottawa,  Id.  356;  2%€  C.  Accame,  20  Fed.  Rep.  643;  The  Maud 
Webster,  8  Ben.  547. 

In  this  case,  not  only  was  the  damage  received  upon  the  land,  but  the 
slipping  of  the  ladder  which  occasioned  the  injury  occurred  there,  al- 
though the  removal  of  the  ladder  which  produced  the  slipping  was  done 
by  the  master  while  on  board  the  vessel.  It  is  true  that  in  the  case  of 
The  Daylesfordj  30  Fed.  Rep.  635,  the  libelant  was  allowed  to  recover  in 
a  case  similar  'to  this;  but  the  question  of  jurisdiction  appears  to  have 
escaped  the  attention  of  counsel,  and  is  not  noticed  in  the  opinion  of  the 
court.  The  same  remark  may  be  made  with  regard  to  The  Caroline,  30 
Fed.  Rep.  199.  But  in  the  case  of  The  Mary  Stewart,  10  Fed.  Rep.  137, 
it  was  held  that  an  injury  done  to  a  man  standing  on  the  wharf  by  a 
bale  of  cotton  which  was  being  hoisted  aboard  a  ship  loading  at  the 
wharf,  and  which  fell  before  it  reached  the  ship's  rail,  and  struck  him,  whs 
not  cognizable  in  the  admiralty,  although  the  rope  which  broke  was  fur- 
nished by  the  ship,  one  end  of  which  was  fastened  to  an  engine  which 
stood  upon  the  wharf  and  furnished  tEe  hoisting  power,  and  the  other 
end  of  which  passed  through  a  pulley  attached  to  one  of  the  masts  of  the 
ship,  and  was  fastened  to  the  cotton  which  was  being  hoisted  on  board. 
This  case  is  readily  distinguishable  from  that  of  Leathers  v.  Blemng^  105 
U.  S.  626,  ill  which  the  libelant  1<ras  injured  while  on  board  the  vessel 
by  a  bale  of  cotton  falling  upon  him,  and  the  jurisdiction  was  sus- 
tained upon  the  ground  that  the  injury  was  received  on  board  the  vessel 
itself. 

A  decree  will  be  entered  dismissing  the  libel,  but  without  costs,  as 
the  defense  might  have  been  made  by  way  of  exception  to  the  libel. 

Note.  On  appeal  to  the  circuit  court  this  case  w^  affirmed  by  Mr.  Justice 
Brewer.'  ■•*  ■"  '  .•-...'       ■  ^ ..  •-•  w 
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Commonwealth  of  Kentucky  t?.  Louisville  Bridge  Co.  et  al. 
{Circuit  CowrU  D.  Kentucky,    April  5, 1890.) 

1.  Rexotal  or  Causbb— Pleadino. 

Where  defendant's  petition  for  removal  of  a  cause  distinctly  alleges  that  a  federal 
question  is  raised,  bis  answer,  filed  after  a  motion  to  remand,  and  setting  out  more 
in  detail  the  nature  of  the  defense,  may  properly  be  considered  on  that  motion. 
8.  Bams— Bo:cD — Penalty. 

Whether  or  not  a  removal  bond  should  have  no  fixed  penalty,  a  bond  otherwise 
valid  is  properly  accepted  where  the  penalty  is  sufficient  to  cover  the  costs  likely 
to  accrue. 
8.  Samb^-Fsderai.  Qubstiox. 

A  proceeding  to  exclude  a  bridge  company  from  the  use  of  a  franchise  to  operate 
nUlroad  tracks  in  a  public  street  does  not  raise  a  federal  question,  though  such 
tracks  lead  to  its  bridge,  built  under  Acts  Cong.  July  14, 1882,  and  Feb.  17, 1805,  au- 
thorizing the  construction  of  a  railroad  bridge  over  the  Ohio  river,  and  declaring 
that  it  **  shall  be  a  lawful  structure,  and  shall  be  recognized  and  known  as  a  post- 
route,  "  as  those  acts  do  not  attempt  to  give  the  right  to  the  use  of  the  street  as  an 
approach. 
4  Same— -CossTrruTioNAL  Law— Obligation  of  Contracts. 

A  proceeding  by  a  state  to  forfeit  a  franchise  cannot  be  removed  to  the  federal 
courts  on  the  ground  that  it  impairs  the  obligations  of  a  contract;  the  prohibition 
of  the  constitution  being  that  **no  state  shall  pass  any  law"  impairing  the  obliga- 
Uon  of  contracts. 

.    In  Equity.     On  motion  to  remand. 
P.  W.  Hardin  and  Muir,  Heyman  &  Mmr^  for  the  Commonwealth. 
Chas,  H.  Qibson  and  Bai-nett^  Miller  &  Bamettj  for  defendants. 

B.\RR,  J.  The  commonwealth  of  Kentucky  brought  this  suit  in  the 
Jefferson  court  of  common  pleas;  and  it  has  been  removed  here,  on  the 
petition  of  the  defendants,  upon  the  alleged  ground  that  the  controversy 
is  one  arising  under  the  constitution  and  laws  of  the  United  States.  The 
plaintiff  moves  to  remand  the  case  to  the  state  court,  and  insists  that  it 
does' not  raise  any  question  under  the  constitution  or  laws  of  the  United 
States;  and  it  is  also  insisted  that  the  bonds  executed  in  the  state  court 
are  not  sufficient,  and  the  e:xecution  of  a  proper  bond  is  jurisdictional. 

The  suit  is  a  statutory  one  under  the  Code  of  Practice  of  this  state, 
which  authorizes  such  a  proceeding  in  lieu  of  a  writ  of  quo  warranto^  or 
an  information  in  the  nature  of  a  quo  roarranto^  and  is  for  the  purpose  of 
having  the  defendants  excluded  from  the  use  of  the  franchise  to  operate 
a  double-track  steam  railroad  in  and  over  Fourteenth  street,  in  this  city, 
from  Main  street  to  Maple  street,  and  to  recover  damages  for  the  wrong- 
ful use  of  said  franchise  heretofore.  The  plaintiff  allies  in  the  petition 
that  defendants,  in  co-operation  with  each  other^  have  usurped  the  use 
of  Fourteenth  street  from  Main  street  to  Maple  street,  a  distance  of  about 
0D6  mile,  and  have  used  the  same,  by  operating  a  double-track  railroad, 
with  steam,  for  many  years,  and  are  still  operating  said  road  over  and 
through  said  street,  for  the  transportation  of  passengers  and  freight,  and 
are  now,  and  have  been,  for  more. than  10  years,  charging  tolls  and  com- 
peusaUon  thjerefor. illegally,  and  that  they  are  exercising  said  franchise 
wiihout  warranit, or  right  from  the  plaintiff,  and  without  any  lawful  au- 
thority whatsoever.  ,;  The  petition  for  removal  allies  that  there  is  a  fed- 
v.42F.no.4— 16 
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eral  question  involved  in  the  controversy,  because  (1)  the  plaintiflFis  vi- 
olating the  obligation  of  a  contract  which,  she  has  entered  into  with  the 
Ijouisville  Bridge  Company;  (2)  that  she  is  attempting  to  impair  or  de- 
stroy rights  which  the  bridge  company  hold  under  acts  of  congress  ap- 
proved July  14,  1862,  and  February  17,  1865. 

After  the  plaintiff  entered  this  motion  to  remand  the  case  to  the  state 
court,  the  defendants  tendered  an  answer  to  the  original  petition  of  the 
plaintiff,  and  asks  tliat  it  be  filed  and  considered  as  part  of  the  record 
on  this  motion.  As  the  removal  petition  alleges  distinctly  that  this  suit 
raises  a  federal  question,  under  the  constitution  and  laws  of  the  United 
States,  I  think  it  proper  that  the  answer,  which  sets  out  more  in  detail 
the  nature  of  the  defense,  should  be  considered  and  read  on  this  motion. 

The  bonds  which  were  executed  by  the  defendants,  and  accepted  by 
the  state  court,  are  each  in  the  penalty  of  $500,  and  are  in  conformity 
with  the  provisions  of  the  statute  in  every  respect,  unless  a  penalty  is 
improper.  It  is  claimed  that  the  third  section  of  the  act  of  March  3, 
1875,  as  amended  by  the  act  of  March  3,  1887,  provides  for  a  bond 
unlimited  in  extent,  and  one  not  to  be  limited  by  a  fixed  penalty, 
and  therefore  these  bonds  are  fatally  defective,  and,  as  the  execution 
of  a  proper  bond  is  jurisdictional,  this  case  should  be  remanded  for 
that  reason.  Whether  the  execution  of  a  valid  and  proper  bond  un- 
der this  act,  and  the  act  of  March  3,  1875,  is  jurisdictional,  has  been 
much  discussed;  and  the  circuit  courts  have  differed  in  opinion.  See 
Burdick  v.  f/afe,  7  Biss.  96;  Torrey  v.  Locomotive  Works,  14  Blatchf. 
269;  Deford  v.  Mehaffy,  13  Fed.  Rep.  481;  Ham's  v.  Railroad  Co.,  18 
Fed.  Rep.  833.  But  that  question  does  not  arise  in  this  case,  as  I  think 
the  bonds  which  were  executed  by  defendants,  and  accepted  by  the  state 
court,  are  valid  bonds  to  the  extent  of  the  penalty,  and  the  penalties  are 
sufficient  to  cover  the  cost  likely  to  accrue  in  this  case.  It  may  be  that 
a  bond  without  a  penalty  would  be  good  under  the  statute;  but  the  act 
does  not  prohibit  a  bond  with  a  penalty,  although  it  does  prescribe  the 
obligations  under  which  the  obligor  must  come.  I  therefore  think  the 
state  court  properly  accepted  these  bonds  with  a  penalty,  as  the  obliga- 
tions conformed  to  the  provisions  of  the  act.  Both  Field  and  Bump  give 
forms  of  removal  bonds  with  a  penalty.  See  Field,  Fed.  Courts,  767; 
Bump,  Fed.  Proc.  909. 

The  facts  which  appear  from  the  record,  and  that  are  material  to  the 
determination  of  the  present  motion,  are  these,  viz.:  The  Louisville 
Bridge  Company  was  incorporated  by  the  commonwealth  of  Kentucky, 
and  authorized  to  build  a  bridge  across  the  Ohio  river  from  some  con- 
venient point  in  the  city  of  Louisville  to  a  point  opposite  in  the  state 
of  Indiana,  and  was  authorized  to  acquire  by  purchase  and  condemna- 
tion the  necessary  land  to  build  said  bridge,  and  the  necessary  aveimes 
'thereto,  and  land  for  the  purpose  of  any  necessary  building,  etc.  The 
company  organized  and  built  the  present  bridge  under  the  charter  granted 
by  the  commonwealth  of  Kentucky,  and  have  accepted  the  provisions 
of  the  acts  of  congress  approved  July  14,  1862,  and  February  17, 
1865,  and  built  the  bridge,  in  accordance  with  the  provisions  of  said 
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acts,  luore  than  15  years  ago.  Fourteenth  street  is  a  public  street  iu 
the  city  of  Ix)uisville,  60  feet  in  width,  and  about  1  mile  in  length  from 
Main  street  to  Maple  btreet,  but  extends  beyond  both  of  said  streets.  The 
bridge  company,  and  those  claiming  under  said  company,  have  occupied 
and  used  said  street  for  a  double- track  railroad,  and  have  operated  said 
railroad  for  the  transportation  of  passengers  and  freight  coming  and  go- 
iiig  over  said  bridge,  and  for  other  freights,  for  more  than  15  years,  and 
have  charged  compensation  for  the  passengers  and  freights  thus  trans- 
ported. The  general  council  of  the  city  of  Louisville,  by  an  ordinance 
approved  March  14,  1872,  authorized  said  bridge  company  to  thus  use 
said  street,  so  far  as  the  city  could  lawfully  authorize  it.  These  tracks 
over  and  through  Fourteenth  street  from  Main  street  to  Maple  street  are 
laid  on  the  ordinary  grade  of  the  street.  These  tracks  are  not  a  part  of 
the  bridge  structure.,  but  are  the  connecting  link  between  the  tracks  of 
the  Loufsville  &  Nashville  Railroad  Company  and  those  of  the  bridge 
company  at  Main  street.  This  track  through  Fourteenth  street  is  the 
only  existing  railroad  approach  by  which  the  Louisville  &  Nashville 
Railroad  Company  can  reach  the  bridge  from  the  south,  and  is  indis- 
pensable to  the  present  use  of  the  Louisville  bridge  for  the  transportation 
of  passengers  and  freight  north  and  south.  But  other  approaches  can 
now,  and  could  at  the  time  of  the  construction  of  the  bridge,  have  been 
made.  At  tliat  time  the  Louisville  &  Nashville  Railroad  and  t&e  Jeffer- 
sonville,  Madison  &  Indianapolis  Railroad  were  the  only  railroads  run- 
ning to  Louisville  from  the  south  and  the  north,  respectively.  The  act 
of  congress  approved  February  17, 1865,  (13  St.  at  Large,  431,)  amends 
the  act  of  July  14,  1862,  so  as  "to  authorize  the  Louisville  and  Nash- 
ville Railroad  Company  and  the  Jeffersonville  Railroad  Company,  stock- 
holders in  the  Louisville  Bridge  Company,  to  construct  a  railroad  bridge 
over  the  Ohio  river  at  the  head  of  the  falls  of  the  Ohio,  subject  to  all 
the  provisions  of  said  act"  of  July  14,  1862,  and  provides  for  the  kind 
of  bridge  to  be  constructed.  The  second  section  provides  "that  the  bridge 
erected  under  the  provisions  of  this  act  shall  be  a  lawful  structure,  and 
shall  be  recognized  and  known  as  a  post-route." 

The  fifth  section  of  the  act  of  1862  is  the  oiily  part  material  to  the 
present  inquiry,  and  that  enacts — 

"That  any  bridge  or  bridges  erected  under  the  provisions  of  this  act  shall 
be  lawful  structures,  and  shall  be  recognized  and  known  as  post-routes,  upon 
wliich,  also,  no  higher  charge  shall  be  made  for  the  transmission  over  same 
of  the  mails,  the  troops,  and  munitions  of  war  of  the  United  States  than  the 
rate  per  mile  which  the  company  or  companies  erecting  such  bridge  may 
from  time  to  time  receive  on  the  balance  of  their  line  or  lines  for  such  serv- 
ices."   12  St.  at  Large.  570. 

The  act  of  1865  did  not  authorize  the  TiOuisville  Bridge  Company  to 
constnict  this  bridge,  but  the  authority  to  construct  was  given  to  the  two 
railroad  companies.  This  is  not  material,  since  the  act  did  not  grant 
either  corporate  franchises  or  property  rights  on  either  shore  of  the  Ohio 
river.  It  may  be  assumed  that,  if  the  bridge  was  constructed  according 
to  the  requirements  of  the  act,  whether  by  the  two  railroad  companiea 
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as  stockholders  of  the  bridge  company,  or  by  the  Louisville  Bridge  Com- 
pany in  its  corporate  capacity,  the  bridge  was  to  become  a  lawful  struct- 
ure and  a  post-route.  But  congress  did  not  not  confer  upon  these  rail- 
road companies  or  upon  the  Louisville  bridge  corporate  franchises,  or 
any  right  to  or  interest  in  the  land  on  either  shore  of  the  river.  The 
right  to  be  a  corporation,  and  the  rights  and  franchises  incident  to  a  cor- 
poration, and  such  as  were  necessary  to  construct  and  use  such  a  bridge 
as  required  by  the  act,  was  not  given,  or  intended  to  be  given;  neither  was 
the  act  intended  to  give  those  building  the  bridge  the  right  to  condemn 
property,  or  purchase  the  property,  necessary  for  the  land  approaches  to 
this  bridge,  or  for  its  piers.  It,  being  declared  a  lawful  structure,  ceased 
to  be,  in  law,  an  obstruction  to  the  navigation  of  the  Ohio  river,  what- 
ever the  fact  might  be.  This  gave  authority  to  sink  and  build  the  nec- 
essary piers  in  the  bed  of  the  river,  and  on  the  shore-  of  the  rivqr,  if  nec- 
essary y  to  have  the  bridge  constructed  the  height  required  by  the  act. 
It  may  be  assumed,  for  the  purposes  of  this  inquiry,  that  these  acts  not 
only  authorized  the  construction  of  the  necessary  shore  piers,  and  the 
construction  of  a  part  of  the  bridge  upon  them,  but  that  it  would  author- 
ize the  construction  of  trestle-work  for  the  same  purpose.  But  such 
authority  would  give  no  right  to  or  interest  in  the  land  upon  which  such 
piers  and  trestle-work  were  built.  The^e,  being  property  rights,  remained 
as  if  congress  had  not  acted  at  all.  It  may  be  argued,  while  this  may 
be  true  as  to  property  rights  of  individuals  and  corporations,  that  it  is 
not  true  as  to  public  highways,  streets,  etc.,  which  are  under  the  control 
of  the  state,  or  municipalities  created  by  the  state,  and  that  as  to  these 
congress,  under  its  authority  to  regulate  commerce  among  the  states,  and 
establish  post-roads,  may  exercise  a  control  which  is  supreme,  and  could 
authorize  their  use  without  the  consent  of  the  state  in  which  they  lay. 
The  conclusive  answer  to  this  suggestion  is  that,  whatever  may  be  the 
power  of  congress  in  and  over  public  streets  and  highways  in  the  states, 
in  this  instance  it  has  not  attempted  to  exercise  any  authority  oyer  Four- 
teenth street,  or  any  other  street  in  Louisville.  The  acts  declare  that 
the  bridge  shall  be  "a  lawful  structure  and  a  post-route."  It  must  be  a 
structure,  to  be  within  the  meaning  of  these  acts.  This  is  the  ordinary 
meaning  of  "bridge,"  as  given  both  by  Webster  and  Worcester.  If  con- 
gress intended  to  give  the  authority  to  the  bridge  company  to  run  rail- 
road trains  over  and  through  Fourteenth  street,  or  an}'  other  street  in  the 
city  of  Louisville,  it  should  have  beeti  in  unmistakable  language;  but, 
however  this  may  be,  it  seems  to  me  to  be  impossible  to  include  Four- 
teenth street  as  part  of  the  bridge  which  congress  authorized.  This  street, 
to  use  the  language  of  the  charter  of  the  bridge  company,  is  only  an 
"avenue"  to  the  bridge,  or  approach  to  it  by  rail  from  the  south.  In- 
deed, I  do  not  understand  that  the  defendants  have  alleged  this  street 
to  be  a  part  of  the  bridge  or  structure,  but  only  it  is  a  necessary  ap- 
proach to  the  bridge.  The  language  used  in  these  acts  is  quite  com- 
mon in  acts  of  congress,  and  has  been  construed  by  the  supreme  court 
several  times,  and  in  no  instance  have  the  words  "lawful  structure  and 
a  post-route,"  as  applied  to  a  bridge,  been  held  to  include,  or  have  they 
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been  claimed  to  have  included,  an  existing  street  or  public  highway 
over  land  as  part  of  the  bridge  because  it  led  directly  to  the  bridge. 
This  language  was  used  in  the  Wheeling  Bridge  Casey  13  How.  519,  18 
How.  421,  460;  in  the  ClinUm  Bridge  Case,  10  Wall.  454;  in  the  Brook- 
lyn Bridge  Case,  (Miller  v.  Mayai',  etc.,)  109  U.  S.  385,  3  Sup.  Ct.  Rep. 
228;  Missouri  Bridge  Case,  (^Hannibal  <k  St,  J.  R.  Co,  v.  Missouri  River  Packet 
Co,,)  125  U.  S.  260,  8  Sup.  Ct.  Rep.  874,— and  in  none  of  them  is  there 
an  intimation  that  more  than  the  bridge — the  actual  structure — was 
authorized  and  declared  a  lawful  structure.  Congress,  in  an  act  entitled 
^*An  act  to  aid  in  the  construction  of  telegraph  lines,  and  to  secure  to  the 
government  the  use  of  the  same  for  postal,  military,  and  other  purposes," 
I  enacted,  among  other  enactments — 

I  '*That  any  telegraph  company  now  organized,  or  which  may  hereafter  be 

I  organized,  under  the  laws  of  any  state  in  this  Union,  shall  have  the  right  to 

I  <;onstruct.  maintain,  and  operate  lines  of  telegraph  through  and  over  any 

I  portion  of  the  public  domain  of  the  United  States,  over  and  along  any  of  the 

military  or  post  roads  of  the  United  States  which  have  been,  or  may  hereafter 
be,  declared  such  by  act  of  congress,  and  over,  under,  or  across  the  navigable 
streams  or  waters  of  the  United  States."     14  St.  at  Large,  221. 

The  supreme  court,  after  declaring  this  was  a  constitutional  exercise 
of  power  by  congress  under  the  commercial  clause  of  the  constitution, 

I  and  after  declaring  an  act  of  the  Florida  legislature,  which  gave  an  ex- 

clusive right  to  one  of  its  own  telegraph  companies  in  two  counties  of  the 

!  state,  void  and  of  no  effect,  uses  this  pertinent  language,  after  quoting  the 

lan<niage  of  the  act: 

I  ** There  is  nothing  to  indicate  an  intention  of  limiting  the  effect  of  the 

I  words  employed;  and  they  are,  therefore,  to  be  given  their  natural  and  ordi- 

nary signiQcation.    Read  in  this  way,  the  grant  evidently  extends  to  the  pub- 
lic domain,  the  military  and  post  roads,  and  the  navigable  waters,  of  the 
I  United  States.     These  are  all  within  the  dominion  of  the  national  govern- 

ment to  the  extent  of  the  national  powers,  and  are  therefore  subject  to  legiti- 
mate congressional  regulation.  No  question  arises  as  to  the  authority  of 
congress  to  provide  for  the  appropriation  of  private  property  to  the  uses  of  the 
telegraph,  for  no  such  attempt  has  been  made.  The  use  of  public  property 
I  alone  is  granted.    If  private  property  is  required,  it  must,  so  far  as  the  pres- 

I  ent  legislation  is  concerned,  be  obtained  by  private  arrangement  with  its 

I  owner.    No  compulsory  proceedings  are  authorized.    State  sovereignty  un- 

der the  constitution  is  not  interfered  with.  Only  national  privileges  are 
granted."     Pensaeola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  8.  12. 

In  same  case  in  2  Woods,  646,  Judge  Woods  says: 

"It  is  not  supposed,  nor  is  it  claimed  by  defendant,  that  the  act  of  congress 
gives  a  telegraph  company  the  right  to  occupy  the  right  of  way  own^  by 
railroad  companies  without  compensation." 

When  this  case  arose,  all  railroads  in  the  United  States  had  been  de- 
clared to  have  been  post-roads  by  congress.  I  will  not  attempt  to  define 
or  consider  the  extent  of  the  power  of  congress  under  the  commerical 
clause  of  the  constitution,  and  that  to  establish  post-roads.  It  is  suffi- 
cient, and  decisive  of  this  branch  of  the  case,  if  the  fact  be  that  congress 
has  not  given,  or  attempted  to  give,  to  the  defendants,  or  either  of  them, 
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the  use  of  Fourteenth  street,  from  Main  street  to  Maple  street,  as  a  rail- 
road approach  or  avenue  to  the  bridge.  It  may  be  that  the  defendants 
have  a  legal  right  to  continue  the  use  of  said  street  as  at  present  used; 
but,  whether  or  not  this  be  so, — and  upon  this  I  express  no  opinion, — 
this  right  cannot  depend  in  any  degrete  upon  the  construction  of  these 
acts  of  congress,  as  it  has  not  legislated,  or  attempted  to  legislate,  upon 
the  subject.  I  do  not  understand  that  the  fact  that  all  railroads  have 
been  declared  post-roads  is  urged  as  giving  this  court  jurisdiction  of  the 
present  controversy. 

It  is,  however,  contended  that  the  commonwealth  of  Kentucky  is 
seeking  by  this  proceeding  to  abrogate  a  contract  made  with  the  Louis- 
ville Bridge  Company,  and  it  is  thereby  violating  the  federal  constitu- 
tion. Art.  1,  §  10.  This  section  prohibits  a  state  from  passing  any 
law  impairing  the  obligation  of  contracts.  The  supreme  court  say  in  a 
recent  case  that — 

"In  order  to  come  within  the  provision  of  the  constitution  of  the  United 
States  which  declares  that  no  state  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts,  not  only  must  the  obligation  of  a  contract  have  l>een  im- 
paired, but  it  must  have  been  impaired  by  a  law  of  the  state.  The  prohibition 
is  aimed  at  the  legislative  power  of  the  state,  and  not  at  the  decisions  of  its 
courts,  or  the  acts  of  administrative  or  executive  boards  or  oflacers,  or  the 
doings  of  corporations  or  individuals."  N^w  Orleans  Water^Works  Co.  v. 
Louisiana  Sugar  Refining  Co.,  125  U.  S.  30,  8  Sup.  Ct.  Rep.  741. 

Here  there  has  been  no  legislative  action,  and  the  uttermost  that  can 
be  claimed  is  that  the  plaintitFis  seeking  through  her  courts  to  have  the 
defendants  deprived  of  a  franchise  which  they  claim  to  be  theirs  under 
a  contract  with  plaintiff. 

I  have  not  overlooked  the  case  of  Railroad  Co,  v.  Missimppi,  102  U, 
S.  135,  which  settles  the  right  of  defendants  to  a  removal  to  this  court, 
if  this  suit  presented  a  real  controversy  or  dispute  as  to  the  construction 
and  effect  of  an  act  of  congress  and  this  notwithstanding  the  plaintiff  is 
a  state  of  this  Union.  In  that  case  the  real  controversy  was  as  to  the 
obstruction  of  a  navigable  river  (Pearl  river)  by  a  railroad  bridge  over 
it.  The  plaintiff  relied  upon  an  act  of  congress  passed  March  1,  1817, 
which  declared  "that  the  Mississippi  river,  and  the  navigable  rivers  and 
waters  leading  into  the  same,  or  into  the  Gulf  of  Mexico,  shall  be  com- 
mon highways,  and  forever  free,  as  well  to  the  inhabitants  of  said  state  as 
to  other  citizens  of  the  United  States."  The  defendant  also  relied  in  its 
answer  upon  another  act  of  congress,  (March,  1868,)  which,  it  claimed, 
authorized  the  construction  of  the  bridge  complained  of  by  plaintiff  as 
obstructing  the  free  navigation  of  Pearl  river.  The  suit  necessarily  in- 
volved the  construction  of  the  laws  of  the  United  States;  and,  indeed, 
the  rights  of  defendant  depended  upon  the  act  of  congress.  Besides,  the 
subject-matter  of  the  controversy  was  national,  i.  e.,  the  navigation  of 
Pearl  river,  and  its  alleged  obstruction.  Here  the  subject-matter  of  the 
controversy  is  a  franchise  in  and  over  a  street  in  the  city  of  Louisville, 
which  does  not  depend  upon  any  right  given  by  congress,  but  upon  the 
state  laws. 
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In  determining  this  motion  to  remand,  I  am  necessarily  compelled  to 
determine  whether  the  suit  arises  under  the  constitution  or  laws  of  the 
United  States.  This  jurisdictional  question  should  be  determined  now, 
although,  if  I  bad  serious  doubts  upon  the  subject,  it  would  perhaps  be 
my  duty  to  retain  the  case,  and  determine  the  question  after  all  the  evi- 
dence is  in.  But,  as  I  have  no  doubts  upon  this  question,  it  is  my  duty 
to  remand  the  case  to  the  state  court  from  whence  it  came.  It  can  be 
heanl  there,  and  in  the  supreme  court  of  the  state;  and,  if  against  the  de- 
fendants, they  still  have  the  right  to  have  the  judgment  of  the  supreme 
court  of  the  United  States  as  to  whether  the  suit  is  one  arising  under  the 
laws  or  constitution  of  the  United  States.  The  case  should  be  remanded; 
and  it  is  so  ordered. 


Bike  et  al.  v.  Floyd  et  oZ. 
{Circuit  C(nn%  5.  D.  Ohio,  W.  D.    May  8, 1800.) 

1.  RbmovaI/  of  Causes —Citizenship  of  Plaintiffs. 

Act  Marcb  8. 1887,  (St.  U.  S.  1885-87,  c.  878,  §  1,)  provides  that  a  suit  fn  a  stete 
court,  ''in  which  there  is  a  controversy  between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state,  ^  may,  under  certain  circumstances,  be 
removed  on  the  ground  of  local  prejudice  to  the  united  States  circuit  court,  by  any 
defendant  who  is  a  citizen  of  such  other  state.  Held  a  petition  for  removal  will 
be  dismissed  when  it  does  not  show  that  aU  the  plalntiif s  are  citizens  of  the  state  in 
which  the  suit  is  brought. 

2.  Same— Local  Prejddice—Sitfficibnot  of  Affidavit. 

Under  said  act  such  defendant  may  remove  the  cause  **  when  it  shaU  be  made  to 
sppear  to  said  circuit  court  that,  from  prejudice  or  local  influence,  he  will  not  be 
able  to  obtain  justice  in  such  state  court,  or  in  any  other  state  court"  to  which  he 
might  under  the  state  law  remove  the  case.  Hel^  that,  where  the  petitioners 
might  remove  the  case  to  any  one  of  seven  counties  adjoining  that  in  which  it  was 
brought,  an  averment  in  general  terms  that,  on  account  of  local  prejudice,  they  will 
not  be  able  to  obtain  justice  in  such  courts,  is  insufficient. 
8.  Corporations— Individuals  Suino  as  Trustees. 

Under  the  laws  of  Ohio,  where  individuals  sue  by  their  own  names,  "as  trustees 
of  the  Printing  Establishment  of  the  United  Brethren  in  Christ, "  which  Is  averred 
to  be  a  corporation  under  the  laws  of  Ohio,  the  individuals,  and  not  the  corpora- 
tion, are  the  real  plaintiffs. 

Judge  Lauorence^  G.  W.  Hotick,  and  Geo.  R.  Young,  for  petitioners. 
John  A.  McMahon  and  Gunckel  &  Rowe,  for  respondents. 

Sage,  J.,  (araUy.)  Petition  by  Halleck  Floyd  and  Charles  S.  Miller, 
defendants,  for  removal  from  the  court  of  jcommon  pleas  of  Montgomery 
county,  on  the  ground  of  local  prejudice.  The  petitioners  aver  that 
they  were  at  the  time  of  the  bringing  of  the  suit,  and  still  are,  citizens 
of  the  state  of  Indiana;  that  the  plaintififs  sue  solely  in  the  capacity  of 
trustees  of  the  Printing  Establishment  of  the  United  Brethren  in  Christ, 
which  is  averred  to  be  a  corporation  under  the  laws  of  the  state  of  Ohio, 
located  and  doing  business  at  the  city  of  Dayton,  and  that,  by  virtue  of 
the  act  of  March,  1871,  authorizing  the  incorporation  of  printing  and 
publishing  houses  of  religious  denominations,  the  plaintifi's,  as  trustees, 
are  a  body  corporate,  and  a  citizen  of  the  state  of  Ohio.     The  suit  in  the 
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state  court  was  brought  against  the  defendants,  in  their  individual  and 
personal  capacities,  for  the  purpose  of  quieting  the  plaintiffs'  title  and 
right  of  possession,  as  trustees  of  said  printing  establishment,  to  certain 
real  estate  and  property  located  at  Dayton,  Ohio,  occupied  for  the  pur- 
poses of  such  establishments,  and  valued  at  over  $260,000.  There  is 
filed  with  the  petition  an  affidavit  containing  the  general  averment  that, 
from  prejudice  and  local  influence,  petitioners  will  not  be  able  to  obtain 
justice  in  the  state  court  irt  which  the  suit  was  brought,  or  in  any  other 
state  court  to  which  petitioners  may,  under  the  laws  of  the  state  of  Ohio, 
have  the  right,  on  account  of  such  prejudice  and  local  influence,  to  re- 
move said  cause.  It  does  not  appear  from  the  petition  that  the  plain- 
tiffs are  all,  as  individuals,  citizens  of  the  state  of  Ohio.  As  a  matter 
of  fact,  it  was  conceded  upon  the  argument  that  some  of  them  are  not 
citizens  of  Ohio;  but  it  is  claimed  that,  suing  as  trustees  of  the  printing 
establishment,  they  are  acting  in  their  corporate  capacity,  and  therefore 
to  be  regarded,  collectively,  as  a  corporation  and  a  citizen  of  the  state. 
This  claim  is  not  well  founded.  The  corporate  name  is  "The  Printing 
Establishment  of  the  United  Brethren  in  Christ;"  and,  while  it  is  true 
that  the  plaintiffs  sue  as  trustees,  claiming  right  of  possession  and  con- 
trol, it  is  not  true  that  this  suit  is  by  the  corporation.  The  case  of 
Society  t?.  Smithers,  12  Ohio  St.,  250,  is  in  point.  In  that  case  there 
was  a  contest,  as  in  this,  between  two  sets  of  men,  each  claiming  to  be 
trustees  of  the  corporation,  and  entitled  to  the  control  of  its  property. 
The  court  held  that  the  individuals  suing  as  trustees  of  the  corporation 
were  the  real  and  substantial  plaintiffs  in  the  action.  So  it  is  here. 
The  law  authorizing  the  incorporation  of  such  establishments  expressly 
provides  for  a  corporate  name  to  be  specified  in  the  certificate  of  incorpora- 
tion, and  this  suit  is  not  in  that  name,  but  in  the  name  of  the  individuals 
claiming  to  be  its  trustees  and  managing  agents,  against  the  defendants, 
as  individuals,  who  make  the  same  claim.  This  being  so,  it  is  fatal  to 
the  petition  that  it  does  not  show  that  the  plaintiffs  are  all  citizens  of  the 
state  of  Ohio.  The  case  of  Thouron  v.  Railroad  Co.,  38  Fed.  Rep.  673, 
is  a  controlling  authority  upon  this  point.  The  affidavit  in  support  of 
the  averments  of  local  prejudice  is  not  sufficient,  in  such  a  case  as  this, 
to  warrant  a  removal.  This  is  a  chancery  case,  to  be  tried  by  the  court. 
If  there  be  any  local  prejudice  in  Montgomery  county  which  would  in- 
terfere with  a  fair  and  impartial  hearing,  (and  upon  this  point  the  court 
would  require  a  very  strong  and  satisfactory  showing,)  the  case  could  be 
removed  to  any  one  of  seven  adjoining  counties;  and  the  removal  act  re- 
quires a  showing  that  the  local  prejudice  complained  of  would  prevent 
an  impartial  hearing,  either  in  the  county  where  the  action  is  pending, 
or  any  other  county  to  which,  under  the  state  laws,  it  could  be  removed. 
The  proposition  that  there  is  such  a  condition  of  local  prejudice  as  to 
affect  the  mindsof  the  judges  of  all  the  courts  of  eight  counties— indeed, 
of  all  the  judges  of  the  judicial  circuits  to  which  those  eight  counties  be- 
long— is  so  extraordinary  that  an  affidavit  asserting  in  general  terms  the 
existence  of  local  prejudice  authorizing  removal  would  not  be  regarded 
by  this'courf  as  sufficient.     The  application  for  removal  is  overruled." 
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Hilton  et  al.  v.  Guyott,  OflBcial  Liquidator,  et  aL 
(Circuit  Cour%  S.  D,  New  Tork.    April  28, 1S90.) 

1.  FORKION  JUDOMENT— WhBN  CoNOLUBITB. 

A  foreign  judgment  in  ptraonam^  rendered  in  a  <*onrt  of  a  olvillzed  country  hav- 
ing juriadiction  of  the  subject-matter,  in  a  cause  involTlng  the  consideration  of 
ordinary  mercantile  transactions  between  the  parties,  and  in  which  the  defend- 
ant, one  of  our  citizens  and  not  domiciled  there,  appeared  and  defended  for  the 
pun>ose  of  protecting  his  property  from  seizure,  cannot  be  impeached  when  sued 
on  here,  though  the  defendant  was  at  the  trial  of  such  cause  denied  the  benefit 
of  our  rules  of  evidence  and  procedure,  and  though  the  judgment  was  based  on 
false  testimony,  and  was  erroneous. 
1  Equftt  Plbadinos— Plba. 

Where  one  sued  upon  a  foreign  Judgment  brings  a  bill  in  aid  of  bis  defense,  set- 
ting up  the  erroneous  character  of  the  foreign  judgment,  aind  praying  discovery 
to  enable  him  to  establish  the  facts,  the  defense  that  the  foreign  judgment  is 
conclusive,  having  been  rendered  in  a  court  having  jurisdiction  both  of  the  par- 
ties  and  of  the  subject-matter,  may  properly  be  presented  by  plea  unsupported 
by  an  answer,  when  the  jurisdictional  facts  do  not  appear  in  the  bill,  and  when 
the  facts  which  an  answer  would  tend  to  prove  may  be  treated  as  proved  in  im- 
peachment of  the  plea,  without  destroying  the  defense  pleaded. 

In  Equity.     On  plea. 

James  C,  Garter  and  Horace  RasseUy  for  complainants. 

W.  D.  Shijynian  and  WiUiam  G.  Choate,  for  defendants. 

Wallace,  J.  The  defendants  have  interposed  a  plea  to  a  bill  of  dis- 
covery, and  the  plea  has  been  set  down  for  argument.  The  defendants 
are  the  representatives  of  Fortin  &  Co.,  and  have  brought  a  suit  at  law 
in  this  court  against  the  complainants,  who  compose  the  firm  of  A.  T. 
Stewart  &  Co. ,  upon  a  judgment  rendered  in  a  court  of  France  in  favor 
of  Fortin  &  Co.  against  Stewart  &  Co.,  for  a  money  recovery  in  the  sum 
of  $195,122,  and  Stewart  &  Co.  have  filed  the  present  bill  in  aid  of  their 
defense  in  the  action  at  law.  It  is  alleged  in  the  bill  that  the  complain- 
ants are  not  indebted  on  account  of  the  matters  for  which  the  judgment 
was  obtained  by  Fortin  &  Co.,  and  that  Fortin  &  Co.  are  indebted  to 
them  in  a  considerable  sum,  for  which  they  are  entitled  to  a  judgment 
in  their  favor.  All  the  facts  to  sustain  these  averments  are  set  forth,  and 
the  bill  alleges  that  the  complainants  have  set  up  these  facts  by  way  of 
defense  and  counter-claim  to  the  suit  at  law;  and  the  bill  prays  for  a  dis- 
<»very,  upon  interrogatories  annexed,  to  enable  the  complainants  to  es- 
tablish the  facts.  The  bill  also  contains  averments  by  way  of  anticipa- 
tion of  the  defense,  and  sets  forth  facts  which  are  intended  to  show  that 
the  judgment  of  the  French  court  is  re-examinable,  and  that  the  com- 
plainants are  at  liberty  to  contest  the  merits  of  the  original  controversy. 
These  averments  are,  in  substance,  that  the  suits  which  resulted  in  the 
judgment  were  brought  by  Fortin  &  Co.  against  Stewart  &  Co.  before  the 
tribunal  of  commerce  of  Paris,  upon  matters  of  contract  and  account 
arising  from  dealings  between  the  two  firms  at  Paris  and  New  York;  that 
when  the  suits  were  commenced  the  members  of  Fortin  &  Co.  were  citi- 
zens of  France,  and  domiciled  there,  and  the  members  of  Stewart  &  Co. 
^ere  citizens  of  New  York,  and  were  not  within  or  resident  within  the 
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jurisdiction  of  the  court;  that  Stewart  &  Co.  had  property  in  France  lia- 
ble to  seizure  by  the  process  of  the  court,  and  were  obliged  to  appear 
and  defend  the  suits  brought  against  them  to  protect  it  from  seizure,  and 
were  obliged,  in  order  to  defend  the  suits,  to  bring  cross-suits  to  estab- 
lish counter-claims  against  Fortin  &  Co.;  that  the  trial  of  these  contro- 
versies was  unfairly  conducted,  the  witnesses  not  being  sworn  or  affirmed , 
hearsay  evidence  being  received,  and  the  right  of  cross-examination  of 
witnesses,  and  of  compelling  the  production  of  books  and  papers,  being 
denied,  against  the  protests  and  to  the  prejudice  of  the  complainants; 
that  false  testimony  was  given  on  the  trial  by  Fortin  <fe  Co.,  and  books 
and  evidence  fraudulently  suppressed  by  them ,  and  in  consequence  thereof 
the  court  was  misled  in  regard  to  the  merits  of  the  controversy;  and 
that  the  judgment  was  based  upon  false  and  fraudulent  accounts  and 
statements  made  by  Fortin  &  Co. ,  and  is  erroneous  in  fact  and  in  law. 
The  plea  avers,  and  sets  up  the  facts  necessary  to  show,  that  the  suits 
brought  by  Fortin  &  Co.  were  commenced  and  prosecuted  in  a  court 
having  jurisdiction  of  thte  subject-matter,  and  that  Stewart  &  Co.  duly  ap- 
peared therein  by  attorneys  and  counsel,  and  brought  several  suits  in  the 
same  court  against  Fortin  &  Co.,  claiming  affirmative  relief;  that  the 
several  suits  were  consolidated,  and  a  final  judgment  rendered  in  all; 
that  both  parties  appealed  to  the  court  of  appeals  of  Paris  from  the  judg- 
ment of  the  tribunal  of  commerce  of  Paris,  and  the  judgment  now  sued 
upon  in  the  action  at  law  is  the  final  judgment  rendered  by  that  court 
upon  such  appeal.  The  plea  avers  that  the  suits  in  both  tribunals  were 
.  prosecuted  and  conducted  in  all  respects  in  accordance  with  the  course 
of  practice  and  procedure  prescribed  for  such  tribunals  b}^  the  laws  of 
France,  and  that  the  final  judgment  of  the  court  of  appeals  of  Paris  judi- 
cially decided  and  determined  all  the  claims,  matters,  and  controversies 
between  the  parties. 

The  defense  interposed  is  properly  brought  forward  by  a  plea,  and, 
if  the  judgment  concludes  the  parties,  it  is  an  efficient  bar  to  the  relief 
sought  by  the  bill. 

Although  the  bill  sets  forth  the  recovery  of  the  judgment,  it  omits 
facts  affecting  the  jurisdiction  of  the  court,  and  the  judicial  character  of 
the  trial,  which  would  preclude  the  defendants  from  having  the  benefit 
of  their  real  case  upon  a  demurrer,  and  the  defendants  could  not  prop- 
erly and  fairly  protect  themselves  by  asserting  their  judgment  as  a  bar 
without  supplying  in  their  plea  the  facts  which  do  not  appear  in  the 
bill.  It  belongs  to  the  class  of  anomalous  pleas.  It  is  not  necessarily 
to  be  overruled,  because  it  is  not  supported  by  an  answer.  A  plea  which 
contains  in  itself  a  full  defense  to  the  bill  need  not  be  supported  by  an 
answer,  whether  the  bill  does  or  does  not  aver  facts  for  the  purpose  of 
avoiding  the  anticipated  defense.  It  was  formerly  otherwise,  in  cases 
where  the  anticipatory  averments  of  the  bill  were  sufficient  to  overthrow 
the  equity  of  the  defense.  An  anomalous  plea  is  only  good  against  the 
original  subject-matter  which  constitutes  the  equity  of  the  bill,  and  is 
ineffectual  against  the  supplemental  matters  averred  to  anticipate  and 
avoid  the  defense;  and  therefore  the  matters  in  avoidance  are  not  only 
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required  to  be  denied  in  the  plea,  but  by  the  former  practice  were  re- 
quired to  be  sustained  by  a  full  answer  in  respect  to  any  discovery  called 
for.  Adams,  Eq.  338.  In  modem  practice,  even  though  the  biU  con- 
tains such  anticipatory  averments,  no  answer  in  support  of  the  plea  is 
necessary,  unless  discovery  upon  interrogatories  is  called  for.  Dawaon 
V.  PiUing,  17  Law  J.  Ch.  394;  Webster  v.  Webster,  1  Smale  &  G.  489.  If 
interrogatories  are  annexed  to  the  bill,  respecting  material  anticipatory 
facts,  as  to  which  the  answers  might  tend  or  be  evidence  to  countervail 
the  plea,  then  the  plea  must  be  supported  by  an  answer.  The  rule  is 
stated  in  Heard,  Eq.  PI.  92,  as  follows: 

"^If  the  bill  admits  the  existence  of  a  legal  bar,  but  alleges  some  inequitable 
circumstances  to  avoid  its  effect,  and  interrogates  as  to  those  circumstances. 
It  is  not  enough  for  the  defendant  to  plead  the  legal  bar.  He  must  accom- 
pany Iiis  plea  with  a  distinct  answer  and  discovery  as  to  every  circumstance 
HS  to  which  he  is  interrogated,  the  admission  of  wbich  may  tend  to  invalidate 
the  plea. " 

This  is  necessary,  because,  upon  the  argument  of  a  plea,  every  fact 
stated  in  the  bill,  and  not  sufficiently  denied,  must  be  taken  to  be  true, 
{Bogardusv.  Trinity  Church,  4  Paige,  178,)  and  the  denial  of  every  ma- 
terial fact  must  be  as  full  and  complete  as  the  bill  requires.  The  com- 
plainant may  read  the  answer  to  counterprove  the  plea,  and  is  entitled 
to  the  facts  he  can  elicit  by  his  interrogatories,  instead  of  the  conclusions 
of  the  pleader;  consequently  when  interrogatories  are  filed,  and  are  not 
answered,  the  defendant  loses  the  benefit  of  any  denial  in  his  plea  of  the 
matters  as  to  which  he  is  interrogated.  The  rule  is  that  a  defendant 
must  answer  as  to  facts  which  would  be  evidence  to  dispute  the  plea, 
but  he  is  not  required  to  answer  to  those  things  which  may  be  well 
admitted  consistently  with  the  bar  pleaded.  If  he  does  not  answer  in- 
terrogatories, upon  the  argument  of  the  plea,  every  fact  which  they  would 
tend  to  prove  is  treated  as  proved  in  impeachment  of  the  plea.  But  if 
a  plea  sets  up  a  defense  which  appears  to  be  a  good  bar,  notwithstanding 
all  these  facts  are  admitted  to  be  true,  it  is  not  necessary  to  support  it  by 
an  answer.  The  interrogatories  annexed  to  the  present  bill  mainly  re- 
late to  the  merits  of  the  original  controversy  between  Stewart  &  Co.  and 
Fortin  &  Co.,  and  call  for  a  discovery  of  facts  for  the  purpose  of  showing 
that  Stewart  &  Co.  were  not  indebted  to  Fortin  &  Co. ,  and  that  the  lat- 
ter are  indebted  to  the  former.  The  other  interrogations  call  for  evi- 
dence of  what  took  place  on  the  trial  of  the  suit  in  the  French  tribunal. 

Tested  by  the  rules  which  have  been  adverted  to,  the  plea  must  be 
taken  as  admitting  that  when  the  suits  were  commenced  against  Stewart 
&  Co. ,  none  of  the  members  of  that  firm  were  or  could  have  been  per- 
sonally served  with  process,  but  they  were  compelled  to  appear  to  pro- 
tect their  property  in  France  from  seizure;  that  they  did  not  by  their 
cross-suits  invite  the  jurisdiction  of  the  French  court;  that  on  the  trial  of 
the  suit  they  were  denied  the  benefit  of  the  rules  of  evidence  and  proced- 
ure which  obtain  in  the  courts  of  this  country;  that  Fortin  &  Co.  fraud- 
ulently suppressed  evidence  and  gave  false  testimony  upon  the  trial,  and 
the  court  was  misled  thereby,  to  the  prejudice  of  Stewart  &  Co.;  and 
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that  the  judgment  is  erroneous,  and  should  have  been  in  favor  of  Stew- 
art &  Co.  for  a  large  recovery.  If  the  plea  is  good;  it  must  be  sustained 
upon  the  ground  that  the  judgment  of  the  French  tribunal,  notwithstand* 
ing  these  impeaching  facts  and  circumstances,  is  not  now  re-examina- 
ble.  The  facts  alleged  in  the  bill  are  not  inconsistent  with  the  averment 
of  the  plea  that  the  trial  was  conducted  pursuant  to  the  regular  course 
of  practice  and  procedure  in  the  courts  of  France;  and  the  interrogatories, 
if  answered,  would  not  tend  to  contradict  that  averment. 

It  is  conceded  by  all  the  authorities  that  such  a  judgment  may  be  im- 
peached for  fraud,  because  fraud  avoids  judgments  as  well  as  contracts 
of  every  nature.  But  the  term  "fraud"  is  indefinite,  and  when  it  is  said 
that  a  judgment  is  vitiated  and  may  be  nullified  by  fraud  it  is  not  to  be 
understood  that  the  fraud  which  consists  in  false  testimony,  or  the  sup- 
pression of  the  truth,  in  respect  to  matters  litigated  upon  the  trial  of  the 
action  which  resulted  in  the  judgment  is  sufficient  to  have  this  efibct. 
It  was  said  in  U.  S.  v.  Throckm/yrton,  98  U.  S.  61,  68,  "that  the  mis- 
chief of  retrying  every  case  in  which  the  judgment  or  decree  rendered  on 
false  testimony,  given  by  perjured  witnesses,  or  on  contracts  or  docu- 
ments whose  genuineness  or  validity  was  in  issue,  and  which  are  after- 
wards ascartained  to  be  forged  or  fraudulent,  would  be  greater,  by  reason 
of  the  endless  nature  of  the  strife,  than  any  compensation  arising  from 
doing  justice  in  individual  cases."  The  court  adjudged  in  that  case  that 
fraud  of  this  description  would  not  authorize  the  re-examination  of  a 
judgment,  and  the  decision  was  placed  upon  the  principle  applicable  to- 
all  domestic  judgments,  which  is  that  the  fraud  which  nullifies  a  judg- 
ment or  decree  cannot  be  predicated  of  false  testimony,  or  forged  docu- 
ments, in  respect  to  the  disputed  matter  which  has  actually  been  pre- 
sented to  or  considered  by  the  appropriate  tribunal.  Vance  v.  Burbank^ 
101  U.  S.  514;  Moffat  v.  U.  S.,  112  U.  S.  32,  5  Sup.  Ct.  Rep.  10.  The 
contrary  was  held  in  Abotdoffv.  Oppenheimer,  10  Q.  B.  Div.  295,  where 
the  suit  was  upon  a  Russian  judgment,  and  the  defense  was,  in  substance, 
that  the  judgment  was  obtained  by  false  testimony  of  the  plaintiff  as  to- 
a  fact  in  issue  upon  the  trial  which  misled  the  court;  and  it  was  held 
that  this  was  a  good  defense.  The  authorities  cited  in  the  opinions  of 
the  judges,  however,  do  not  sustain  any  such  doctrine,  being  cases  in 
which  no  such  question  was  discussed,  like  Ochsenbein  v.  Papdier,  L.  R.  8 
Ch.  695,  where  the  fraud  was  entirely  extrinsic  to  the  trial,  and  Bank  v. 
Nias^  16  Adol.  &  E.  (N.  S.)  717,  where  the  foreign  judgment  was  held  to- 
be  conclusive,  and  the  particular  question  did  not  arise  and  was  not  al- 
luded to.  In  Bigelow  on  Estoppel  (5th  Ed.  p.  307)  the  proposition  is 
stated  thus: 

"Indeed,  there  is  no  doubt  that  it  may  be  shown,  against  a  foreign  judg- 
ment in  personam^  that  it  was  obtained  by  some  fraud  not  involved  in  the  ex- 
amination of  the  merits  of  the  case,  such  as  preventing  the  complaining  party 
from  presenting  the  merits  of  his  case,  or  imposing  upon  the  jurisdiction  of 
the  court,  or  corruption  of  the  court,  or  collusion  between  counsel,  or  the 
like.  But  it  would  seem  to  be  a  sound  view  of  the  law  that  this  should  be 
the  limit,  as  appears  to  be  the  case  in  regard  to  questions  of  fraud  relating  to- 
domestic  judgments." 
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If  a  foreign  judgment  cannot  be  impeached  for  fraud  of  this  kind, 
committed  b}'  the  party  who  obtained  it,  much  less  would  there  seem  to 
be  any  reason,  when  the  judgment  is  obtained  in  a  court  of  a  civilized 
I  country,  for  impeaching  it  because  in  matters  of  evidence  or  procedure, 

I  not  relating  to  jurisdiction  of  parties  or  subject-matter,  the  trial  was  con- 

I  ducted  by  rules  and  usages  diflfering  from  those  of  our  courts.     The 

I  methods  of  investigation  in  different  countries  are  adjusted  to  the  con- 

i  ceptions  of  expediency  and  propriety  that  prevail  in  each,  and  it  would 

[  be  mere  bigotry  to  assert  that,  upon  the  whole,  the  truth  of  disputed  facts 

i  is  not  as  well  ascertained  in  France  or  Holland  or  Germany  as  it  is  in  Eng- 

'  land  or  the  United  States.     Our  law  of  evidence  is  largely  a  series  of  ne- 

gations, sedulously  framed,  to  exclude  from  consideration  all  indicia  of 
I  the  truth  which  do  not  fall  within  the  class  of  those  it  regards  as  compe- 

tent and  safe,  while  in  continental  countries  a  larger  latitude  of  investi- 
gation is  indulged.     In  matters  of  evidence  and  procedure,  to  say  noth- 
ing about  the  weightier  matters  of  law,  the  wisdom  of  yesterday  is  the 
I  folly  of  to-day;  and  it  is  doubtful  whether  our  present  methods  do  not 

differ  as  greatly  from  those  of  the  recent  period,  when  parties  were  not 
permitted  to  testify,  as  they  do  from  the  methods  of  continental  countries. 
i  Who  can  say  with  reason  that  our  system  of  investigation  is  more  infal- 

;  lible  than  that  of  France;  or  that  a  French  citizen,  sued  here,  could  not 

[  as  justly  complain  of  our  rules  of  evidence,  or  of  a  bill  of  discovery  which 

compels  him  to  exhibit  his  case  in  advance  to  his  adversary,  as  one  of 
our  citizens  sued  in  a  French  court  could  of  the  methods  of  procedure 
I  there? 

I  The  judgment  is  not  deprived  of  the  usual  efficacy  of  foreign  judg- 

ments because  the  complainants  did  not  owe  allegiance  to  France,  and 
I  were  not  originally  amenable  to  the  jurisdiction  of  the  tribunal  of  com- 

merce of  Paris.     The  complainants  appeared  in  the  suits,  and  submitted 
I  their  rights  to  the  investigation  of  that  court  and  of  the  appellate  court. 

They  did  this  because  they  deemed  it  for  their  interest  to  do  so;  and 
surely  so  long  as  they  were  given  an  opportunity  to  contest  the  claims 
of  Fortin  &  Co. ,  and  availed  themselves  of  it,  the  circumstance  that  they 
!  were  unwilling  litigants  cannot  impair  the  jurisdictional  sanctions  of  the 

judgment.     RousiUon  v.  RouriUony  14  Ch.  Div.  370;  Voinet  v.  BarreUy55 
j  Law  J.  Q.  B.  D.  39.    They  may  not  occupy  the  position  of  parties  who 

have  deliberately  sought  the  jurisdiction  of  a  foreign  tribunal,  compelled 
their  adversary  to  litigate  there,  and,  after  litigating  and  being  defeated, 
I  seek  in  the  courts  of  another  sovereignty  to  impeach  the  conclusiveness 

I  of  the  judgment;  but  they  are  in  the  category  of  those  who  have  had  a 

reasonable  opportunity  to  be  heard,  and  have  been  heard, upon  the  mer- 
its of  their  case.  For  these  reasons,  it  seems  that  no  exceptional  grounds 
are  foin  1  in  the  particular  circumstances  of  the  case  for  refusing  to  the 
present  judgment  the  force  and  effect  which  foreign  judgments  ordinarily 
have  in  suits  brought  upon  them  in  the  courts  of  another  country.  The 
plea  admits,  however,  that  the  adjudication  was  an  erroneous  one,  and 
should  have  been  in  favor  of  the  coinplainant  for  a  large  money  recovery, 
instead  of  one  against  them.     It  is  to  be  observed  that  the  controversy 
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between  the  parties  was  whollj'^  in  respect  to  commercial  transactions  be- 
tween them,  growing  out  of  the  manufacture  of  gloves  in  France  by  For- 
tin  &  Co.,  and  the  sale  of  them  in  New  York  by  Stewart  &  Co.  as  con- 
signees for  Fortin  &  Co. ,  and  involved  merely  questions  of  general  com- 
mercial law  and  of  fact,  concerning  which  the  testimony  was  principally 
in  France.  The  case  therefore  presents  the  broad  question  how  far  a  for- 
eign judgment,  not  impeachable  for  fraud,  and  rendered  by  a  court  hav- 
ing complete  jurisdiction  of  the  parties  and  the  subject-matter,  is  re-ex- 
aniinable  upon  the  merits  in  a  suit  brought  to  enforce  it  here.  The 
question  has  been  much  discussed  by  the  courts  in  England,  and  bj*^  the 
commentators  here,  with  great  diversity  of  opinion,  and  the  result  is 
summed  up  by  Prof.  Greenleaf  as  follows: 

"The  general  doctrine  maintained  in  the  Anaerican  courts,  in  relation  to  for- 
eign judgments  in  perso7iam,  certainly  is  that  they  are  prima  facie  evidence, 
but  that  they  are  impeachable.  But  how  far,  and  to  what  extent,  this  doctrine 
is  to  be  carried,  does  not  seem  to  be  definitely  settled.  It  has  been  declared 
that  the  jurisdiction  of  the  court,  and  its  power  over  the  parties  and  tlie  things 
in  controversy,  may  be  inquired  into,  and  that  the  judgment  may  be  im- 
peached for  fraud.  Beyond  this  no  definite  lines  have  as  yet  been  drawn." 
1  Greenl.  Ev.  §  547. 

The  amount  involved  in  this  case  is  large,  and  the  question  is  one  of 
so  much  doubt  and  interest  that  the  judgment  of  this  court  will  doubt- 
less be  taken  to  the  supreme  court  for  review,  whichever  way  the  ques- 
tion may  be  decided;  consequently  it  would  seem  to  be  quite  useless  to 
attempt  in  this  opinion  any  extended  discussion  of  the  authorities  or 
statement  of  the  reasons  for  the  conclusions  reached.  At  the  time  of 
the  adoption  of  the  constitution  of  the  United  States,  the  rule  established 
by  the  decided  weight  of  judicial  opinion  in  the  English  courts  was  that 
a  foreign  judgment  should  be  regarded  merely  as  prima  fade  evidence  of 
the  debt,  and  that  the  merits  were  always  re-examinable.  The  earlier 
cases  in  the  American  courts  followed  tlie  English  authorities  in  recog- 
nizing the  rule  to  be  that  foreign  judgments  were  merely  prima  fa^e  evi- 
dence of  the  liability  established.  In  some  of  them,  notwithstanding 
the  provision  of  the  constitution  of  the  United  States  giving  full  faith 
and  credit  in  every  state  of  the  judicial  proceedings  of  every  other 
state,  domestic  judgments  of  another  state  were  treated  as  foreign  judg- 
ments, and  were  held  to  be  re-examinable  upon  the  merits.  Hitchcock 
V.  Aicken,  1  Caines,  460;  Taylor  v.  Bryden,  8  Johns.  133.  In  others, 
and  in  the  later  cases  with  one  or  two  exceptions,  the  question  was  as  to 
the  conclusiveness  of  domestic  judgments,  and  the  expressions  in  the 
preceding  cases  were  reiterated  obiter;  and  the  effect  to  be  given  to  for- 
eign judgments  did  not  receive  the  careful  discussion  which  it  subse- 
quently underwent  in  the  courts  of  England,  and  which  led  the  English 
courts  to  recede  from  their  former  doctrine,  and  declare  in  favor  of  the 
general  conclusiveness  of  such  judgments.  Thus  it  may  properly  be 
said  that,  although  the  adjudications  in  this  country  are  replete  with 
dicta  to  the  effect  that  foreign  judgments  are  only  prima  fade  evidence  of 
indebtedness,  the  books  contain  very  few  cases  in  which  the  question 
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has  been  necessarily  considered  and  authoritatively  decided.  It  is  safB- 
cient  to  refer  to  BisseU  v.  BriggSy  9  Mass.  462;  Wood  v.  GanMe^  11  Cush. 
8;  iJbWTWon  v.  Preacott,  4  N.H.  451;  Tayhr  v.  Barr<m,  30  N.  H.  95; 
WHUains  v.  Prestoriy  8  J.  J.  Marsh.  600;  Aldiich  v.  Kinney^  4  Conn.  382; 
Graham  v.  Grigg,  3  Har^  (Del.)  408,  In  the  late  case  of  Hartley  v, 
DonoghuCj  116  U.  S.  4,  6  Sup,  Ct.  Rep.  242,  Mr.  Justice  Gray  says: 

**  Judgments  recovered  in  one  state  of  the  Union,  when  proved  in  the  courts 
of  another,  differ  from  judgments  recovered  in  a  foreign  country  in  no  other 
respect  than  that  of  not  being  re-examinable  upon  the  merits,  nor  impeach- 
Hiile  for  fraud  in  obtaining  them,  if  rendered  by  a  court  having  jurisdiction  of 
the  cause  and  of  the  parties.'' 

According  to  Mr.  Bigelow,  only  two  of  the  reported  cases  in  the  Amer- 
ican courts  (^Bunyhxim  v.  Webster^  1  Woodb.  &  M.  172,  and  Rfcnkin  v. 
Goddardj  54  Me.  28)  are  direct  adjudications  that  such  judgments  are 
inconclusive.  Bigelow,  Estop.  (5th  Ed.;  264.  Most  of  them,  in  which 
such  judgments  have  been  stated  to  be  inconclusive,  are  cases  in  which 
domestic  judgments  were  under  consideration,  or  where  the  court  ren- 
dering judgment  did  not  acquire  jurisdiction,  or  where  the  real  question 
was  whether  a  foreign  judgment  was  not  priDia  fade  evidence  of  indebt- 
edness. Besides  the  cases  mentioned  by  Mr.  Bigelow,  two  have  been 
cited  by  counsel,  those  of  Anderson  v.  HaddoUy  33  Hun,  435,  and  De 
Biimont  v.  Penniman,  10  Blatchf.  436.  Anderson  v.  Haddon  seems  to 
have  been  a  case  in  which  the  judgment  was  obtained  without  any  juris- 
diction of  the  person  of  the  defendant.  In  Dc  Biimont  v.  Penniman  the  ' 
decree  was  a  peculiar  one,  and  Judge  Woodruff  assumed  that  it  was  not 
material  whether  the  judgment  was  to  be  regarded  as  conclusive,  or  only 
ns  jniijui  facie  evidence  of  an  indebtedness  of  the  defendant;  and  he  held 
that  it  was  not  prima  facie  evidence,  because  it  only  declared  a  conditional 
liability  of  the  defendant,  depending  upon  the  continuance  of  a  state  of 
facts  not  allied  to  be  then  existing,  saying: 

"There  is  no  award  of  any  sum  certain,  to  be  presently  paid,  and  the  decla- 
ration does  not  show  that  any  sura  whatever  could  even  there  (in  France)  be 
collected  without  a  further  application  to  the  court." 

Although  the  case  of  Rankin  v.  Goddard  is  treated  by  Mr.  Bigelow 
as  a  direct  adjudication  that  a  foreign  judgment  is  not  conclusive,  it 
seems  only  to  decide  the  familiar  propositions  that  the  jurisdiction  may 
be  inquired  into,  or  the  judgment  be  impeached  for  fraud.  See  same 
case,  55  Me.  391.  The  case  of  Bumham  v.  Webster  is  a  carefully  con- 
sidered judgment  of  the  circuit  court  of  the  United  States;  but  if  the 
views  adopted  there  were  to  be  applied  to  the  present  case  they  would 
not  necessarily  lead  to  a  re-examination  of  the  merits  of  the  original 
controversy.  Mr.  Justice  Woodbury  declared  in  that  case  that  he  would  al- 
low the  prima  fade  obligation  of  a  foreign  judgment  to  be  rebutted  by  show- 
ing that  the  merits  of  the  claim  to  the  controversy  were  not  in  fact  consid- 
ered, owing  to  some  accident,  mistake,  or  agreement  of  the  parties,  or  owing 
to  any  other  sufficient  excuse;  that  he  would  discriminate  in  favor  of  per- 
sons who  had  not  willingly  resorted  to  the  courts  of  a  foreign  country,  and 
against  those  persons  who  had  voluntarily  submitted  themselves  to  such 
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courts;  and  that  he  would  not  allow  the  prima  facie  obligation  to  go  far, 
if  the  judgment  was  that  of  a  court  of  a  barbarous  or  semi-barbarous 
government,  acting  on  no  established  principles  of  civilized  jurispru- 
dence. 

If  there  are  few  authoritative  rulings  in  this  country  which  decide 
that  foreign  judgments  are  not  conclusive  when  not  impeachable  for 
fraud  or  want  of  jurisdiction,  there  are  few  which  decide  that  such 
judgments  conclude  an  inquiry  into  the  merits.  Two  cases  adjudge  the 
point  directly;  and  it  was  held  in  Lasier  v.  WestcoUy  26  N.  Y.  146,  and 
in  Baker  V.  Palmer^  83  111.  568,  that  a  Canadian  judgment  was  entitled  to 
the  same  conclusiveness  when  sued  on  here  £is  a  domestic  judgement  would 
be.  The  case  of  Railway  Co.  v.  McHem^,  21  Blatchf.  400, 17  Fed.  Rep. 
414 ,  did  not  necessarily  involve  the  point,  as  it  does  not  appear  in  that  case 
that  the  defendant  offered  any  evidence  to  dispute  the  debt,  and  the  only 
question  necessarily  under  consideration  was  whether  the  foreign  judg- 
ment was  prvnuL  facie  evidence  of  the  debt.  The  doctrine  of  the  general 
conclusiveness  of  such  judgments  is  maintained  by  the  American  com- 
mentators, among  them  some  of  our  most  distinguished  jurists,  and  also 
by  the  more  modern  English  cases,  and  it  is  placed  upon  the  principle 
that  one  court  should  not  permit  the  re-examination  of  a  cause  upon  its 
merits  when  the  party  seeking  to  impugn  the  judgment  has  been  fully 
heard,  and  the  cause  decided  against  him  by  another  court.  Mr.  Justice 
Story  (Confl.  I^ws,  §  607)  refers  to  the  diflSculties  which  would  arise 
if  a  different  doctrine  were  maintainable  to  the  full  extent  of  open- 
ing all  the  evidence  and  merits  anew  in  a  suit  upon  a  foreign  judgment 
when  some  of  the  witnesses  might  be  dead,  some  of  the  vouchers  lost, 
and  the  merits  of  the  cause  as  originally  presented  re-examined  upon  a 
partial  presentation  of  the  evidence.     He  says: 

*"* Indeed,  the  rule  that  the  judgment  is  to  be  prima  facie  evidence  for  the 
plaintiff  would  be  a  mere  delusion,  if  the  defendant  might  still  question  it  by 
opening  all  or  any  of  the  original  merits  on  his  side;  for,  under  such  circum- 
stances, it  would  be  equivalent  to  granting  a  new  trial.  It  is  easy  to  under- 
stand that  the  defendant  may  be  at  liberty  to  impeach  the  original  Justice  of 
the  judgment,  by  sliowing  that  the  court  had  not  jurisdiction;  or  that  he 
never  had  any  notice  of  the  suit;  or  that  it  was  procured  by  fraud;  or  that 
upon  its  face  it  is  founded  In  mistake;  or  that  it  is  irregular  and  bad  by  the 
local  law,— /on  rei  judicatcB.  To  such  an  extent  the  doctrine  is  intelligible 
and  practicable.  Beyond  this,  the  right  to  impugn  the  judgment  is,  in  le^al 
effect,  the  right  to  retry  the  merits  of  the  original  cause  at  large*  and  to  put 
the  defendant  upon  proving  tliose  merits." 

And  in  Taylor  v.  Bryden,  supra,  Chancellor  Kent,  treating  a  domes- 
tic judgment  as  a  foreign  judgment,  observed  that  to  try  over  again,  as 
of  course,  every  fact  which  had  once  been  decided  by  a  competent  tribu- 
nal, would  be  carrying  the  doctrine  of  re-examination  to  an  oppressive 
extent. 

The  later  English  cases  undoubtedly  assert  that  foreign  judgments, 
whether  against  English  subjects  or  foreigners,  when  obtained  in  suits 
of  which  the  foreign  court  had  jurisdiction,  and  in  which  the  defend- 
ant appeared,  are  in  aU  respects  as  conclusive  as  the  judgments   of 
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their  own  courts.  They  take  the  ground  that  the  courts  of  one  coun- 
try should  not  sit  to  rehear  causes  which  have  been  tried  in  an- 
other, and  that  a  party  against  whom  a  foreign  judgment  has  been 
obtained  should  not  be  permitted  to  allege  error  in  the  judgment,  and 
try  the  controversy  over  again,  but  should  resort  to  the  mode  of  review 
or  retrial  in  the  foreign  forum  which  is  provided  for  by  every  system  of 
jurisprudence  in  civilized  countries.  They  decide  that  any  matters  con- 
stituting a  defense  to  the  judgment,  which  might  have  been  tried  in  a 
foreign  court,  cannot  be  again  brought  forward  for  the  purpose  of  im- 
peaching the  validity  ol  the  judgment.  This  is  the  emphatic  result  of 
the  more  recent  adjudications,  although  much  diversity  of  opinion 
among  the  judges  is  found  upon  the  general  subject.  Scott  v.  PilkingUm, 
2  Best  &  S.  11;  MaHin  v.  NicoUs,  3  Sim.  460;  Bank  v.  Mas,  16  Adol.  & 
E.  (N.  S.)  717;  Henderson  v.  Henderson,  3  Hare,  100;  Godard  v.  Gray,  L. 
R.  6  Q.  B.  139;  Schibsby  v.  Westenhoh,  Id.  165;  RoimUon  v.  Rou^iUon,  14 
Ch.  Div.  351;  Voinet  v.  BarreU,  55  Law  J.  Q.  B.  D.  39;  Trafford  v.  Blanc, 
36  Gh.  Div.  600;  Nouvum  v.  Freeman,  37  Ch.  Div.  244.  In  Godard  v. 
Gray  it  was  held  that  the  judgment  of  a  French  court  was  not  re-ex- 
aminable,  although  the  judgment  proceeded  on  a  mistake  of  English 
law  in  the  cohstrucftion  of  an  English  contract,  which  was  apparent  on 
the  face  of  the  judgment;  and  the  principle  of  the  decision  was  that  a 
question  of  foreign  law  is  a  question  of  fact,  and  the  party  could  not 
complain  who  had  neglected  to  produce  sufficient  evidence  to  enable  the 
court  to  decide  it  correctly.  In  Voinet  v.  Barrett  it  was  held  that  the 
judgment  was  conclusive,  notwithstanding  the  defendant  was  not  regis- 
tered or  domiciled,  or  under  allegiance  to  the  foreign  country,  and  ap- 
peared in  the  foreign  court  merely  to  protect  his  property  from  seizure 
in  case  judgment  should  be  given  against  him  by  default;  and  the  judges 
cited  with  approval  De  Cosse  Brissac  v.  Bathbone,  6  Hurl.  &  N.  301 ,  where 
it  was  ruled  that  if  a  defendant  voluntarily  appears  in  a  foreign  court, 
and  takes  the  chances  of  a  judgment  in  his  favor,  he  is  bound  by  a  judg- 
ment against  him.  These  adjudications  ignore  any  considerations  of 
comity  as  a  factor  in  influencing  the  effect  of  foreign  judgments.  They 
rest  wholly  on  the  practical  and  sensible  doctrine,  which  is  applied  to  do- 
mestic judgments,  that  a  litigant  who  had  had  a  fair  opportunity  to  try  his 
cause  before  a  competent  tribunal,  and  has  availed  himself  of  it,  should 
acquiesce  in  the  result,  and,  if  he  has  reason  to  complain,  should  pur- 
sue those  means  for  correcting  error  provided  by  the  jurisprudence  of 
the  tribunal,  instead  of  resorting  to  another  court.  This  is  a  much  safer 
and  more  reasonable  doctrine  than  that  of  the  earlier  adjudications,  and 
if  it  works  injustice  in  occasional  instances,  works  less  hardship  gener- 
ally, and  promotes  justice  upon  the  whole. 

It  is  not  necessary  to  consider  whether  a  foreign  judgment  against  one 
of  our  own  citizens  served  with  process  while  casually  within  the  coun- 
try of  the  judgment,  and  who  did  not  appear  to  defend,  is  not  re-exam- 
inable  in  a  suit  brought  upon  it  here;  nor  whether  such  a  judgment 
would  be  enforced  here,  although  the  defendant  litigated  his  cause  in  the 
foreign  court,  when  it  adjudges  a  liability  which  our  laws  do  not  sanc- 
v.42F.no.4 — 17 
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tion.  It  suffices  to  hold,  and  it  is  now  held  for  the  purpose  of  this  case, 
that  a  foreign  judgment  in  personcim,  rendered  in  a  court  of  a  civilized 
country  having  jurisdiction  of  the  subject-matter,  in  a  cause  involving 
the  consideration  of  ordinary  mercantile  transactions  between  the  par- 
ties, and  in  which  the  defendant  appeared  and  litigated,  is,  when  sued 
on  here,  conclusive  to  the  same,  extent  that  a  domestic  judgment  is  con- 
clusive.    Judgment  is  ordered  for  the  defendants  upon  the  plea. 


Kessler  et  al.  v.  Continental  CoNSTRUcrrioN  &  Improvement  Co. 
{CircuU  Court,  D,  C<mnecticuU    April  7, 1890.) 

1.  Corporation— Dissolution— Stockholder. 

Where  a  stockholder,  proceeding  under  Gen.  St  Conn.  1888,  $  1942,  flies  a  blU  in  a 
federal  court  to  have  the  affairs  of  the  corporation  wound  up,  and  its  effects  dis- 
tributed, on  the  ground  that  it  has  abandoned  the  business  for  which  it  was  organ- 
ized, leave  will  be  eranted  plaintiff  to  file  a  supplemental  bill  setting  up  that  since 
the  institution  of  his  suit  defendant,  acting  under  section  1943,  has  voted  to  discon- 
tinue its  business,  and  to  distribute  its  capital  stock  among  the  stockholders,  and 
has  obtained  an  order  from  a  state  court,  limiting  the  time  within  which  claims  of 
creditors  shall  be  presented,  and  praying  an  injunction  to  restrain  it  from  acting 
thereunder. 

2.  Same— Jurisdiction— Injunction. 

But  a  motion  for  temporary  injunction  to  restrain  defendant  from  proceeding 
under  thi»  order  will  not  De  granted,  as  it  merely  limits  the  time  for  presenting 
creditors^  claims,  and  in  no  way  conflicts  with  or  impairs  the  jurisdiction  of  the 
case  first  acquired  by  the  federal  court. 

In  Equity.  On  motion  for  leave  to  file  supplemental  complaint  and 
for  an  injunction. 

F,  J.  StimBon  and  Morris  W,  Seymour^  for  plaintiffs. 
4drian  H.  Joline,  for  defendant. 

Shipman,  J.  A  statute  of  the  state  of  Connecticut  authorizes  the  su- 
perior court  of  the  state,  as  a  court  of  equity,  on  the  application  of  a 
stockholder  of  a  corporation  organized  under  its  laws,  to  wind  up  the  af- 
fairs of  such  corporation,  and  to  dissolve  it,  if  said  court  shall  find  that 
said  corporation  has  voted  to  wind  up  its  affairs,  or  has  abandoned  the 
business  for  which  it  was  organized,  and  has  thereafter  neglected  withia 
a  reasonable  time  to  close  its  business  and  distribute  its  effects,  and  said 
court  is  authorized  to  appoint  a  receiver  for  that  purpose.  In  May,  1888, 
the  complainants,  who  are  stockholders  in  the  defendant  corporation, 
which  was  organized  under  the  laws  of  said  state,  brought  their  bill  in 
equity,  under  said  statute,  alleging  that  the  corporation  had  abandoned 
the  business  for  which  it  was  organized,  and  had  neglected  for  an  unrea- 
sonable time  thereafter  to  wind  up  its  affairs,  and  praying  for  the  appoint- 
ment of  a  receiver,  who  should  close  its  business  under  the  orders  of  this 
court.  A  motion  for  a  temporary  injunction,  and  for  the  appointment 
of  a  temporary  receiver,  was  denied.     The  complainants   have  taken 
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gome  testimony,  but  have  not  closed  their  proofs.  On  December  31, 
1889,  the  defendant,  at  a  special  meeting  called  for  that  purpose,  voted 
to  discontinue  its  business,  and  to  distribute  its  capital  stock.  The  as- 
sets of  said  company  consist  of  common  and  preferred  stock  of  the  Fitch- 
burg  Railroad  Company.  The  directors  distributed  20,825  shares  of 
said  preferred  stock  among  the  stockholders,  and  reserved  7,948  shares 
to  meet  claims  against  the  company.  Section  1943  of  the  General  Stat- 
utes of  Connecticut  provides  as  follows: 

"When  the  stockholders  of  any  corporation  constituted  under  t..j  laws  of 
this  state  shall  have  voted  to  discontinue  its  business  and  distribute  its  capital 
stock  among  its  stockholders,  it  may  apply  to  the  superior  court  in  the  county 
where  it  is  located,  or  to  any  judge  of  said  court  in  vacation,  for  an  order  lim- 
iting a  time  for  the  creditors  of  said  corporation  to  present  their  claims  against 
it  to  its  directors,  and  said  court  or  judge  may  make  such  order  limiting  not 
less  than  two  months  from  its  date,  aud  shall  prescribe  the  notice  that  shall 
be  given  thereof  to  said  creditors;  and  all  claims  not  presented  in  pursuance 
of  said  order  shall  be  barred  of  a  recovery.  And  any  claim  presented,  which 
shall  be  rejected  by  the  directors,  shall  be  barred,  unless  the  owner  thereof 
shall  commence  an  action  to  enforce  the  same  within  four  months  after  he 
shall  receive  written  notice  of  its  rejection." 

In  pursuance  of  the  votes  passed  at  said  meeting  of  December  31, 
1889,  the  directors  presented  an  ez  parte  application  to  the  superior  court 
for  New  Haven  county,  praying  for  an  order  under  said  section;  and 
said  court  ordered  on  January  3, 1890,  that  three  months  from  said  day 
be  limited  for  the  presentation  of  claims  against  said  corporation  to  its 
directors,  and  directed  the  manner  in  which  notice  to  creditors  should  be 
given. 

The  complainants  have  now  moved  for  leave  to  file  a  supplemental 
bill  alleging  tlie  facts  which  occurred  at  and  after  said  meeting,  and 
praying  for  an  injunction  restraining  the  defendant  from  proceeding  un- 
der said  order  of  the  superior  court,  or  in  any  way  interfering  in  the 
affairs  of  said  corporation  or  winding  up  or  distributing  the  same  until 
the  further  order  of  this  court.  Said  motion  also  asks  for  a  temporary 
injunction  restraining  the  defendant  from  further  prosecuting  said  pro- 
ceeding in  said  superior  court,  and  from  proceeding  under  said  order  or 
any  other  order  of  said  court.  The  foundation  upon  which  the  sup- 
plemental bill  is  alleged  to  rest  is  that,  pending  a  bill  in  equity,  under 
the  Connecticut  statute,  by  a  stockholder  for  the  dissolution  of  a  corpora- 
tion, it  has  no  right  to  take  measures  for  its  own  dissolution,  and  thus 
practically  deprive  the  court  of  control  over  the  distribution  of  the  assets 
It  has  been  justly  held  that,  when  a  creditor  of  a  corporation  had  com 
menced  proceedings  in  the  circuit  court  against  such  corporation  to  en- 
force his  claim  against  it,  the  defendant  could  be  enjoined  ''from  taking 
proceedings  for  its  own  dissolution,  or  for  the  appointment  of  a  receiver 
of  its  effects,  or  for  the  distribution  thereof  among  its  stockholders  or 
any  other  persons,  and  from  making  any  distribution  or  transfer  of  any 
of  its  effects."  Fisk  v.  Railroad  Co,,  10  Blatchf.  518.  The  defendant 
in  this  case  is  not  insolvent,  and  the  complainants  are  stockholders,  and 
not  creditors,  so  that  the  circumstances  of  the  two  cases  are  not  alike; 
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but,  upon  a  motion  for  leave  to  file  a  supplemental  bill,  the  court  is  not 
called  upon  to  definitely  determine  whether  the  legal  position  of  the 
complainant  is  well  taken.  Leave  to  file  the  bill  should  be  granted,  and 
the  questions  under  the  bill  will  be  determined  when  the  issues  have 
been  formed. 

The  ottier  question  relates  to  the  temporary  injunction.  The  com- 
plainants insist  that,  inasmuch  as  the  circuit  court  first  obtained  juris- 
diction of  the  matters  involved  in  the  winding  up  of  the  defendant  cor- 
poration by  the  bill  which  prayed  both  for  such  winding  up  and  for  the 
appointment  of  a  receiver,  this  court  must  have  exclusive  jurisdiction, 
which  cannot  be  interfered  with  by  another  court.  The  general  prin- 
ciple is  stated  by  Mr.  Justice  Field  in  Sharon  v.  Terry,  36  Fed.  Rep. 
337,  as  follows:  "The  jurisdiction  of  the  federal  court  having  attached, 
the  right  of  the  plaintiff  to  prosecute  his  suit  to  a  final  determination 
there  cannot  be  arrested,  defeated,  or  impaired  by  any  proceeding  in  a 
court  of  another  jurisdiction."  This  general  rule  is  sustained  by  Justice 
Field  by  an  ample  citation  of  authorities,  and,  among  others,  by  the 
opinion  in  Taylor  v.  Taintory  16  Wall.  370,  in  which  it  is  said:  "Where 
a  state  court  and  a  court  of  the  United  States  may  each  take  jurisdiction, 
the  tribunal  which  first  gets  it  holds  it  to  the  exclusion  of  the  other, 
until  its  duty  is  fully  performed  and  the  jurisdiction  invoked  is  ex- 
hausted." The  general  rule  being  well  established,  the  question  is 
whether  the  action  of  the  superior  court  was  such  as  to  arrest,  injure, 
or  impair  the  exclusive  jurisdiction  of  the  circuit  court.  Section  1943 
simply  empowers  the  superior  court,  upon  an  ex  parte  application  of  a 
corporation  which  proposes  to  wind  up,  to  limit  a  time  for  the  presen- 
tation of  claims  against  it.  The  court  takes  no  possession,  and  can  hav^ 
no  control,  of  the  assets,  has  no  uo  ver  of  adjudication  upon  the  claims, 
cannot  either  reject  or  approve  tnem,  and  cannot  order  their  payment. 
Its  power  is  exhausted  when  it  has  directed  creditors  to  present  their 
claims.  I  do  not  perceive  that  the  order  of  the  superior  court  is  in  such 
conflict  with  the  jurisdiction  of  this  court,  or  tends  to  impair  it,  in  such 
a  manner  as  to  justify  the  temporary  injunction  which  is  asked  for,  and 
which  relates  to  the  defendant's  action  under  said  order.  I  may  remark, 
in  addition,  that  it  is  not  alleged  in  the  supplemental  bill,  or  in  the 
affidavits,  that  the  complainants  anticipate  a  fraudulent  or  improper 
payment  of  claims,  and  that  neither  the  affidavits  upon  this  nor  upon 
the  preceding  motion  impressed  upon  me  the  belief  that  the  complainants 
were  in  serious  danger  of  injury.  This  is  an  additional  reason  for  wait- 
ing until  the  final  hearing,  which,  I  think,  will  be  promptly  had,  and  may- 
show  that  the  allegrations  of  the  bill  are  true.  The  motion  for  leave  to 
|Ue  a  supplemental  bill  is  granted,  and  the  motion  for  a  temporary  in- 
junction is  denied. 
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TisxAS  &  P.  Ry.  Co.  v.  Interstate  Transp.  Co. 
{Circuit  C(nif%  B.  D.  Ltmisiancu    May  IS,  1890.) 

Kayioablb  Waters— Bridge— Injunction. 

Id  a  suit  to  restrain  defendant  from  pasainff  its  tow-boats  through  the  draw  of 
plaintiff's  bridge,  at  high  water,  with  more  than  two  barges  in  tow,  it  appeared 
that  the  bridge-seat  at  the  eastern  end  consisted  of  wooden  plies,  and  that  there  was 
no  protection  of  any  kind  to  prevent  boats  from  colliding  with  the  piles,  or,  in  case  of 
hign  water,  with  the  bridge  itself.  The  pier  on  which  the  draw  turned  was  also 
unprotected.  Complainant  did  not  object  to  the  use  of  the  western  draw,  as  the 
bridge-seat  at  that  end  was  built  on  caissons,  and  was  protected  with  iron  pieces. 
Defendant  introduced  affidayits  of  18  men  experienced  in  the  navigation  of  the 
river  that  the  bridge  could  be  completely  protected  by  lines  of  piling  outside  the 
pier  and  bridge-seat.  Complainant's  manager  and  ensrineer  made  affidavit  that 
this  would  cause  too  great  a  pressure  of  water  on  the  bridge,  injure  the  channel,  etc. 
It  also  appeared  that  in  all  the  years  defendant  had  navigated  the  river  its  boats 
had  caused  but  a  single  accident  to  the  bridge,  and  then  the  damage  was  slight. 
Held,  that  complainant  failed  to  show  either  that  its  bridge  was  properly  con- 
structed, or  that  defendant's  navigation  of  the  river  was  dangerous  to  the  bridge, 
and  that  the  in  junction  would  be  denied. 

Id  Equity.     On  motion  fo*  injunction  pendente  lite. 

Suit  by  the  Texas  &  Pacific  Railway  Company  to  restrain  the  Inter- 
state Transportation  Company  from  taking  a  larger  tow  than  two  barges 
through  the  draw  of  complainant's  bridge,  at  high  water. 

ffawe  &  PrentiaSy  {W.  W.  Howe^  of  counsel,)  for  complainant. 

/.  D.  i/oTTior,  for  defendant. 

Pardee,  J.  Assuming  that  the  case  made  by  the  bill  is  one  that  is 
within  the  jurisdiction  of  this  court  sitting  as  a  court  of  equity,  and 
presents  a  case  for  equitable  relief,  still  it  appears  on  this  hearing  that 
two  important  facts,  incumbent  upon  the  complainant  to  establish,  are 
left  in  doubt,  if  not  actually  disproved,  to-wit:  That  the  complainant's 
bridge  is  properly  constructed  and  guarded  so  as  to  interfere  as  little  as 
]X)ssible  with  the  free  and  safe  navigation  of  the  Atchafalaya  river;  and 
that  the  actual  navigation  by  the  defendant  of  the  said  river,  with  its 
tow-boats  and  barges  in  each  tow  to  the  number  of  six,  is  dangerous  to 
the  safety  of  the  bridge.  It  appears  that  the  bridge-seat  at  the  eastern 
end  of  the  bridge  is  constructed  of  wooden  piles  driven  in  the  river,  and 
that  there  is  no  protection,  by  way  of  outer  piling  and  guards,  to  pre- 
vent any  steam-boat  or  tow  from  colliding  directly  with  these  wooden 
supports  of  the  bridge,  and,  when  the  river  is  very  high,  with  the 
bridge  itself;  and  that  the  pier  in  the  middle  of  the  stream,  on  which 
the  bridge  turns,  is  also  unprotected  with  sufficient  piles  and  guards. 
Defendant  produces  18  affidavits  of  experienced  men  in  the  steam-boat 
business,  generally  engaged  in,  and  familiar  with,  the  navigation  of  the 
Atchafalaya  river,  to  the  effect  that  the  bridge  is  not  a  suitable  bridge 
for  the  purpose  for  which  it  is  intended,  by  reason  of  the  fact  that,  to 
be  properly  constructed  and  protected,  it  should  have  a  line  of  piling 
from  the  outside  upper  corner  of  the  eastern  bridge-seat  running  diag- 
onally up  the  river  to  the  shore,  which  should  be  planked;  and  that  the 
same  precaution  should  be  taken  with  the  pier  on  which  the  bridge  turns 
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in  the  middle  of  the  stream,  which  would  then  make  a  funnel  through 
which  boats  and  water-craft  of  all  kinds  could  pass  without  injury  to 
themselves  or  the  said  bridge;  and  that  if  such  precautions  were  taken 
it  would  insure  perfect  protection  to  the  bridge  itself  and  make  navi- 
gation absolutely  safe.  The  complainant  meets  this  point  with  an  affi- 
davit of  John  A.  Grant,  general  manager  of  the  complaining  company, 
a  civil  engineer  of  well-established  reputation,  to  the  effect  that  the 
plan  of  protecting  the  bridge  by  the  piling  described  is  impracticable  in 
the  Atchafalaya  river  and  similar  streams;  that  it  is  not  adopted  at 
Morgan  City  bridge;  that  the  effect  of  it  would  be  to  press  the  current 
against  its  curves,  and  destroy  it,  or  push  it  over;  that  it  would  injure 
the  channel,  bank  up  the  water,  and  create  additional  eddies;  also  cause 
the  water  to  eat  out  and  undermine  the  supports,  not  only  of  such  works, 
but  of  the  bridge  itself.  Of  course,  this  is  a  matter  upon  which  the 
court  has  no  expert  knowledge,  and  can  only  be  governed  by  the  show- 
ing made  by  the  parties.  The  weight  of  evidence  on  this  showing  is 
against  the  complainant  company.  The  affidavit  of  Vice-President  and 
General  Manager  Grant,  which  is  the  main^support  of  the  complainant's 
case,  contains  this  statement: 

"Deponent  further  states  that  while  the  tows  of  defendant  miRht  pass 
through  the  western  side  of  the  draw,  which  has  iron  pieces  on  both  sides, 
with  safety  to  the  bridge,  they  insist  on  passing  through  the  eastern  side 
of  the  draw,  wliere,  on  the  eastern  side  thereof,  the  bridge-seat  is  of 
wood." 

Counsel  for  complainant,  on  the  hearing,  stated  to  the  court  that  there 
was  no  objection  whatever  to  the  use  of  the  west  side  of  the  draw,  as 
there  was  no  danger  to  be  apprehended  from  such  use,  no  matter  how 
many  barges  the  defendant's  tugs  might  undertake  to  tow  through.  An 
inspection  of  the  drawings  of  the  bridge  presented  by  the  defendant 
shows  that  the  west  bridge-seat  is  built  upon  caissons,  which  are  appar- 
ently strongly  made  and  well  founded,  and  fully  able  to  withstand 
collision  with  any  tow  of  coal-barges.  It  would  seem  from  these  facta 
that  the  objection  made  by  the  defendant  to  the  construction  of  the 
bridge  as  incomplete  is  well  founded.  If  it  is  impracticable,  for  the 
reasons  stated  by  Greneral  Manager  Grant,  for  the  complainant  to  put 
out  the  pilings  and  guards  mentioned  in  defendant's  affidavits  as  neces- 
sary for  the  protection  of  the  eastern  end  of  the  bridge,  it  would  seem 
that  there  is  nothing  to  hinder,  except,  perhaps,  expense,  putting  the 
eastern  bridge-seat  on  as  substantial  a  foundation  as  the  western,  to-wit, 
on  caissons,  with  iron  pieces  on  both  sides;  in  other  words,  if  the  west- 
ern bridge-seat,  on  caissons  with  iron  pieces  on  both  sides,  is  properly- 
made  and  is  strong  enough,  as  is  admitted,  to  resist  collisions  from  tows 
with  any  number  of  boats,  why  should  not  the  eastern  bridge-seat,  in 
the  interest  of  navigation  and  with  a  view  to  obstruct  the  stream  as  lit- 
tle as  possible,  be  constructed  in  the  same  way? 

-  The  affidavits  presented  by  the  defendants — all,  as  stated  above,  by 
experienced  men  in  the  steam-boat  business,  generally  engaged  in,  and 
familiar  with,  the  navigation  of  the  Atchafalaya  river — are  to  the  further 
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effect  that  there  is  actually  no  danger  to  the  complainant's  bridge  from  the 
towing  of  defendant's  barges  in  the  usual  manner  through  the  said  draw; 
that  it  has  been  continously  done  since  the  construction  of  the  bridge, 
and  during  the  yearly  high-water  in  the  river,  without  accident  of  any 
kind  to  the  bridge,  with  the  single  exception  stated  in  complainant's 
bill,  which  exception  did  not  inflict  any  material  injury  on  the  bridge, 
and  generally  without  accident  to  the  boats  and  barges  towed  through. 
The  complainant's  affidavits,  on  the  same  point,  (two  in  number,)  state 
apprehensions  largely,  and,  outside  of  the  fact  that  one  barge  did  slightly 
collide  with  the  bridge-seat,  do  not  set  forth  specific  facts.  The  claim 
made  in  the  bill,  and  in  General  Manager  Grant's  affidavit,  "that  the  dan- 
ger of  taking  three  barges  through  at  the  present  extraordinary  stage  of 
high  water  is  generally  enhanced  by  the  width  of  the  tow  combined  with 
its  length.  The  current  of  the  Atchafalaya  river  at  that  point  is  of  great 
velocity,  much  more  than  that  of  the  Mississippi  river.  It  is  a  torrent, 
and  full  of  eddies.  If  a  tow  of  three  barges  is  diverted,  as  it  is  apt  to 
he,  from  a  direction  parallel  with  the  stream,  the  danger  of  striking  the 
bridge  is  excessive,  and  at  high  water  the  impact  would  be  on  the  upper 
portion  of  the  bridge  or  bridge-seat,  when  the  liability  of  the  injury  is  ex- 
cessive,"— is  fully  met  by  defendant's  affidavits  to  theeffect  that  such  swing- 
ing of  the  entire  tow  in  a  direction  across  the  opening  of  the  bridge,  tend- 
ing to  strike  and  break  said  bridge,  is  highly  improbable  and  hardly  possi- 
ble, as  the  boats  of  the  defendant  company  are  in  the  habit  of  running 
a  stern  line  to  the  shore,  and  there  fastening  it,  which  makes  it  impossi- 
ble for  the  tow  to  swing.  In  fact  the  case  is  so  left,  on  the  showing 
made,  that  the  court  cannot  say  that  it  is  actually  dangerous  to  the  safety 
of  complainant's  bridge  that  the  defendant  should  tow  through,  at  the 
present  stage  of  high  water,  any  number  of  barges  in  one  tow  up  to  the 
number  of  six.  It  also  appears,  by  the  affidavits  presented  by  the  de- 
fendant, that  the  insurance  companies  taking  risks  upon  the  boats  and 
barges  towed  through  the  complainant's  bridge  approve  of  the  number 
of  barges  towed  by  the  defendant,  provided  they  do  not  exceed  three 
coal-boats  or  more  than  six  coal  barges  at  any  one  time;  and  this,  not- 
withstanding the  character  of  the  bridge,  with  the  extremely  high  water, 
and  the  rapidity  of  the  current.  On  the  whole  case,  I  am  of  the  opin- 
ion that  the  injunction  pendente  liie  asked  for  should  be  refused,  and  the 
restraining  order  heretofore  granted  should  be  dissolved,  and  it  is  so 
ordered. 
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Cabpenteb  v.  United  States. 

{Circuit  Court,  S.  D.  OhiOy  W.  D.    April  8, 1890.) 

1.  Claims  against  United  States— Sounding  in  Tort— Jubisdiotion. 

In  an  action  bv  a  government  officer  against  the  United  States  for  indemnity 
against  bis  liability  for  damages  for  the  seizure  of  a  flat-boat,  if  it  be  vievred  as 
sounding  in  tort,  a  demurrer  to  the  petition  will  be  sustained  under  Act  Cong.  Maroh 
8, 1887,  c.  859,  S  !«  excludinic  actions  of  tort  from  the  jurisdiction  of  the  court 
9.  Same— Ex  Contractu— Limitations; 

If  the  action  be  considered  as  on  implied  cbseumpHU  the  demurrer  will  still  be 
sustained,  under  subdivision  2  of  same  section,  limiting  the  bringing  of  such  suits 
to  six  years  after  right  accrued,  where  it  appears  that  the  seizure  was  made  mora 
than  six  years  before  suit  brought,  as  the  liability  of  the  United  States  aocmed 
then,  and  not  when  the  owner  of  the  boat  recovered  damages  against  plaintiff. 

At  Law.     On  demurrer. 
Baieman  &  Harper,  for  plaintiff. 
John  W»  Herj'on,  for  defendant. 

Sage,  J.  If  this  case  is  to  be  considered  as  sounding  in  tort,  the  de- 
murrer to  the  petition  must  be  sustained  for  the  reason  that  the  act  of 
March  3,  1887,  under  which  it  is  brought,  excludes  from  the  jurisdic- 
tion of  the  court  cases  sounding  in  tort.  If  it  is  to  be  considered  as  an 
action  upon  an  implied  assumpsit,  the  demurrer  must  be  sustained  for 
the  reason  that  the  right  accrued  in  1873,  and  this  action  was  brought 
in  1889,  whereas  the  act  of  March  3,  1887,  makes  it  a  condition  pre- 
cedent to  the  right  to  sue  that  the  action  shall  be  brought  within  six 
years  after  the  right  accrued  for  which  the  claim  is  made.  It  is  true 
that  the  petition  alleges  the  material  facts  of  the  action  brought  by  the 
owner  of  the  flat-boat  against  the  plaintiff,  and  a  notification  to  the 
United  States  attorney  in  the  city  of  Pittsburgh,  and  the  further  fact  that 
he  assumed  the  defense  of  said  suit.  It  is  also  alleged  that  Col.  Merrill, 
the  plaintiff's  superior  officer,  was  by  him  notified  of  said  suit.  The 
petition  sets  forth,  also,  that  a  judgment  was  recovered  against  the 
plaintiff,  which  he  was  compelled  to  and  did  pay  on  the  6th  day  of  May, 
1886,  which  was  within  six  years  of  this  suit.  But,  if  we  are  to  treat 
the  suit  as  upon  an  implied  assumpsit,  the  claim  accrued  against  the 
United  States  when  its  officer  took  possession  of  and  used  the  flat-boat, 
in  1873,  and  was  not  postponed  until  1886,  when  the  plaintiff  was  com- 
pelled to  pay  the  claim  made  against  him.  The  owner  of  the  flat-boat 
looked,  as  he  had  a  right  to  do,  to  the  plaintiff.  The  plaintiff  had  the 
right  either  to  treat  the  taking  of  the  boat  by  the  government  officer  as 
tortious,  and  sue  him  individually,  or,  waiving  the  tort,  make  his  claim 
against  the  government  for  the  use  of  the  flat-boat.  The  right  of  the 
plaintiff  to  assert  his  claim  for  that  use  did  not  depend  upon  the  recov- 
ery against  him  by  the  owner  of  the  flat-boat. 

The  case  is  a  hard  one,  but  the  plaintiff's  only  means  of  redress  is 
through  an  appeal  to  congress.  The  demurrer  is  sustained,  and  the  pe- 
tition will  be  dismissed. 
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Graveley  et  al.  v.  Graveley  et  al. 
{Circuit  Court,  W.  D.  Virginia,    April  19, 1890.) 

Tbade-Mabxs— iNFBmoEMxirr— JuBiSDionoN  OF  CIB0T7IT  Court. 

Under  Act  Cong.  March  3,  1881,  relating  to  registration  of  trade-marks  used 
in  foreign  commerce,  the  circuit  court  has  no  jurisdiction  of  a  bill  for  infringe- 
ment where  both  parties  reside  in  the  state,  and  it  does  not  appear  that  the 
trade-maik  is  used  in  foreign  commerce. 

In  Equity. 

B.  F.  Graveley  &  Son  filed  their  bill,  November  24,  1888,  against  B. 
F.  Graveley  &  Co.,  to  recover  damages  of  the  defendants  for  using  trade- 
marks on  tobacco  manufactured  by  them  so  similar  to  those  used  by  the 
complainants  on  the  celebrated  "Graveley  tobacco"  as  to  constitute  an 
infringement,  and  to  enjoin  the  defendants  from  the  further  use  of 
such  trade-marks. 
,  Greeen  d:  MiUery  for  complainants. 

'  Peatro98  &  Harris,  for  defendants. 

Before  Bond  and  Paul,  J  J. 

Bond,  J.     This  is  a  bill  filed  to  enjoin  the  defendants  from  using  the 
I  trade-mark  of  the  complainants,  which  had  been  duly  registered  under 

the  act  of  March  3, 1881.  The  parties  to  these  proceedings  are  all  citi- 
zens and  residents  of  Virginia,  so  that  whatever  jurisdiction  the  court 
may  have  to  entertain  the  bill  arises  hot  from  the  citizenship  of  the  parties, 
but  from  the  fact  that  the  complainants  have  a  right  guarantied  to  them 
I  by  act  of  congress,  which  right  is  the  exclusive  use  of.  their  roistered 

trade-marks  against  the  claims  of  all  other  persons  to  use  the  same.     If 
I  it  be  admitted  that  the  complainants  are  entitled  to  the  exclusive  use  of 

I  the  trade-marks  mentioned  in  the  bill  otherwise  than  by  act  of  congress, 

J  a  matter  which,  in  our  view  of  the  case,  it  is  not  necessary  to  determine, 

I  and  that  the  defendants  have  used  them  upon  tobacco  of  their  manufact- 

ure without  the  consent  of  the  complainants,  they  do  not  derive  that  right 
of  exclusive  use  from  any  statute  of  the  United  States.  Their  right 
under  the  laws  of  the  United  States  is  the  right  to  use  these  registered 
trade-marks  in  foreign  commerce.  Act  March  3,  1881,  (21  U.  S.  St.  at 
Large,  502.)  The  bill  in  this  case  nowhere  asserts  that  the  defendants 
have  used  these  registered  trade-marks  in  foreign  commerce,  nor  does  the 
proof  show  a  single  instance  of  such  use  on  their  part.  Under  these 
circumstances,  since  the  parties  to  the  suit  are  citizens  of  the  same  state, 
and  since  the  only  right  guarantied  to  complainants  by  the  laws  of 
the  United  States  is  the  right  to  use  exclusively  their  registered  trade- 
marks in  foreign  commerce,  which  right  it  is  not  alleged  the  defendants 
have  infringed,  it  seems  the  court  is  without  jurisdiction  in  the  matter. 
The  complainants  may  be  entitled  to  the  exclusive  use  of  these  registered 
trade-marks  at  common  law,  or  under  som6  state  statute,  and,  if  they 
were  citizens  of  different  states,  might  possibly  file  this  bill  here;  but, 
under  the  state  of  facts  above  set  forth,  we  think  the  bill  must  be  dis* 
missed  for  want  of  jurisdiction,. and  it  is  so  ordered. 
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MuNRo  V.  Smith  et  cd. 
{Circuit  CovTty  8.  D.  New  Ytyrh.    May  5,  189a) 

COPTBIGHT— INFEINQEMBNT— FRONTISPIEOE. 

The  copyrig:ht  of  complainant's  pamphlets  and  magazines  containinir  pictures 
of  "Old  Sleuth"  are  not  infringed  by  defendants'  books  having  a  picture  of  "Old 
Sleuth,  the  Detective/'  on  the  cover ;  the  variations  being  sufficient  to  make  the 
pictures  very  different. 

In  Equity.     For  infriDgement  of  copyright. 

Roger  Foster,  for  plaintiff. 

Ardiibald  L,  Sessions,  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity  which  is  founded  upon  the 
alleged  infringement  of  a  copyright.  The  complainant  is  the  pub- 
lisher of  a  series  of  stories  called  the  "Old  Sleuth  Library,"  and  pur- 
porting to  be  written  by  "Old  Sleuth."  Each  story  is  published  sepa- 
rately in  pamphlet  form,  and  upon  the  cover  is  a  picture  of  "Old 
Sleuth,"  a  detective,  in  large,  old-fashioned  clothes,  with  full,  bushy 
beard,  spectacles,  fob  chain,  and  baggy  umbrella.  Each  number  of 
the  series  is  copyrighted.  The  complainant  has  also  published  a  maga- 
zine called  "The  Fireside  Companion,"  each  number  of  which  is  copy- 
righted. In  the  number  issued  January  7,  1884,  he  commenced  the 
publication  of  a  story  called  "Old  Sleuth  in  Philadelphia,"  the  first 
page  of  which  contained  a  similar  picture  of  the  detective.  Since  the 
date  of  the  plaintiff's  copyright,  the  defendants  have  been  the  pub- 
lishers of  a  series  of  stories  called,  upon  the  cover  of  each  volume, 
"The  Secret-Service  Stories  of  Old  Sleuth  and  Others,"  and  two  or 
more  of  them  are  also  represented  upon  the  cover  to  be  written  by 
"Old  Sleuth."  There  is  also  a  picture  of  "Old  Sleuth,  the  Detective,'* 
upon  the  cover.  All  these  stories,  both  of  the  plaintiff  and  defend- 
ants, are  written  by  the  same  person,  one  of  whose  assumed  names 
is  "Old  Sleuth."  The  complainant's  bill  is  so  drawn  as  to  allege  that 
he  had  a  copyright  in  the  pamphlet  or  magazine,  and  also  in  the 
print.  It  is  manifest  from  the  certificates  of  the  librarian  of  con- ' 
gress  that  the  several  pamphlets  and  magazines  containing  the  picture 
were  copyrighted,  but  that  there  was  no  separate  copyright  in  the  en- 
graving or  print  or  cut.  The  picture  was  a  part  of  the  book,  and 
the  theory  of  the  complainant  is  that  this  copyright  was  infringed  by 
copying,  publishing,  and  selling  copies  of  this  part  of  his  book.  I 
shall  assume  that  this  theory  is  correct,  and  that,  when  a  defendant  re- 
publishes an  original  picture  or  illustration  owned  by  the  complainant, 
and  contained  in  a  book  or  magazine  upon  which  he  has  a  valid  copy* 
right,  such  right  is  infringed.  The  only  question  in  this  case  is  in 
regard  to  infringement.  The  complainant  brought  a  bill  in  equity 
against  the  defendants,  before  the  supreme  court  for  the  state  of  New- 
York,  for  an  injunction  against  the  use  of  the  picture  or  the  phrase 
"Old  Sleuth,  the  Detective,"  or  the   word  "Sleuth,"  upon  the  ground 
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that  the  several  words  and  devices  were  the  complainant's  trad^e-mark. 
The  supreme  court  held,  at  trial  term,  (1  N.  Y.  Supp.  313,)  that  the 
complainant  was  not  entitled  to  the  exclusive  use  of  the  name,  but 
that  the  picture  was  his  trade-mark.  The  court,  at  general  term,  (8  N. 
Y.  Supp.  671,)  reversed  the  judgment,  and  held  that  there  was  no  tmde- 
niark  in  the  picture.  It  is  thus  obvious  that  the  idea  which  first  pre- 
sented itself  to  the  complainant's  counsel,  as  it  is  also  the  first  which 
would  naturally  present  itself  to  any  one,  without  a  knowledge  of  the 
facts  on  both  sides,  was  that  the  question  was  one  relating  to  trade- 
marks, and  it  is  necessary  to  dissociate  from  the  case  the  ideas  which  be- 
long to  trade-mark  cases.  If  the  name  **01d  Sleuth"  or  "Old  Sleuth 
Series,"  coupled  with  a  picture  of  the  detective  called  "Old  Sleuth," 
was  a  trade-mark  belonging  to  the  complainant,  the  whole  representa- 
tion upon  the  cover  of  the  defendants'  books  would  be  easily  held  to  be 
an  unlawful  use  of  the  trade-mark,  and,  in  connection  with  the  use  of 
the  words  and  names,  a  court  might  not  improperly  be  led  to  enjoin 
against  the  use  of  a  picture  purporting  to  be  a  picture  of  "Old  Sleuth." 
But  there  is  no  trade-mark  feature  in  the  case,  and  the  question  sim- 
ply is  whether  the  later  picture,  taken  by  itself,  is  a  copy  of  or  was 
borrowed  from,  or  is  an  imitation  more  or  less  close  of,  the  complain- 
ant's picture,  or  is  a  colorable  variation  therefrom,  so  as  to  be  an  in- 
fringement. That  the  defendants  got  the  idea  from  the  plaintiff  of 
having  a  picture  to  represent  the  common  hero  of  all  the  stories,  an  ap- 
parently old  countryman,  dressed  in  an  old-fashioned  garb  and  style, 
and  having  a  shrewd  face,  is  probably  true.  But  the  two  pictures  are 
dissimilar.  The  attitude,  the 'general  expression,  and  the  genertd  ap- 
pearance of  the  two  figures  are  unlike,  and  not  only  unlike,  but  very 
different.  The  variations  are  more  than  colorable.  The  defendants' 
picture  is  not  an  imitation,  but  their  designer  took  the  plaintifFL  idea, 
and  worked  it  out  in  a  different  way,  I  do  not  find  an  infringement, 
and  the  bill  should  be  dismissed. 


GiLMOBE  V.  Andebson  d  al. 
Circuit  C(mrt,  S.  D.  New  York,    May  6, 1S90. 

Coptbtoht—Intbihgbment— Accounting  fob  Profits. 

Defendant  printed  about  17,000  books  infringing  plaintiff's  copyright,  sold  1,000 
at  23  cents  each,  gave  away  1,000,  and  sold  or  exchanged  the  rest  at  5b ^  cents  each. 
His  account-books  had  been  sold  for  paper  stock  before  suit  began,  and'  many  books 
received  in  exchange  became  comparativelv  worthless  through  no  fault  of  his,  but 
how  many  could  not  be  told,  nor  how  much  he  received  from  sales  of  those  so  re- 
ceived. His  expense  account  showed  that  ha  must  have  received  $6,770,  in  order  to 
make  a  profit.    Held,  that  the  evidence  failed  to  show  any  profit. 

In  Equity.     On  exceptions  to  master^s  report,  38  Fed.  Rep.  846. 
Charles  C.  Burlingham,  for  complainant. 
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J.  H,  Pardons,  for  defendants. 

Shipman,  J.  The  interlocutory  decree  in  this  case  directed  the  maa- 
ter  to  ascertain  and  report  the  profits  which  accrued  to  the  defendants 
by  reason  of  their  infringement  of  the  plaintiff's  copyright.  38  Fed. 
Rep.  846.  The  master  has  reported  in  r^ard  to  the  defendant  An- 
derson, who  was  the  publisher  of  the  infringing  book,  that,  while  the 
expense  side  of  the  account  can  be  ascertained,  the  proofs  do  not  enable 
an  ascertainment  of  how  much  Anderson  received  from  the  sales,  and 
there  is  therefore  a  failure  to  prove  that  he  realized  any  gains,  profit,  or 
advantage.  The  complainant  has  taken  four  exceptions  to  so  much  of 
the  report  as  relates  to  Anderson,  the  object  of  each  exception  being  to 
point  out  that  the  master  was  mistaken  in  his  conclusion. 

My  study  of  the  evidence  has  led  me  to  surmise  that  Anderson  made 
a  pecuniary  profit  from  the  sales  of  the  book.  I  have  been,  therefore, 
desirous  to  see  if  that  suspicion  or  belief  can  be  verified,  and  if  any  par- 
ticular amount  of  profit  can  be  found  by  trustworthy  evidence,  and  have 
reached  the  conclusion  that  the  master  was  right,  and  that  the  excep- 
tions must  be  overruled.  Anderson's  books  of  account  were  sold  for 
paper  stock  before  the  suit  was  brought.  He  printed  between  16,000 
and  17,000  copies  of  the  Alger  book,  gave  away  1,000  copies,  sold 
1,000  more  at  about  23  cents  per  copy,  and  sold  or  exchanged  the  rest 
at  56i  cents  per  copy.  How  many  of  these  14,000  or  15,000  copies  he 
exchanged  for  school-books,  which  became  comparatively  worthless,  he 
does  not  know,  and  he  does  not  tell  how  much  he  received  in  money 
from  the  books  which  he  received  in  exchange.  He  says  that  the  sales 
for  money  were  less  than  10,000  copies,  and  he  cannot  swear  that  there 
were  over  6,000  copies;  that  he  exchanged  a  great  many  copies  for 
school-books,  and  a  large  part  of  the  books  taken  in  exchange  were  sold 
at  one  cent  per  pound.  His  expense  account  can  be  ascertained  with 
reasonable  certainty,  but  the  inability  to  know  what  he  received  for  this 
uncertain  number  which  was  exchanged  constitutes  the  defect  in  the 
proofs.  In  the  ascertainment  of  fltctual  profits,  tliese  exchanges  for 
goods,  which  subsequently  turned  out,  through  no  want  of  business  skill 
or  enterprise  in  the  owner,  to  be  worthless,  stand  upon  the  same  footing 
as  sales  which  became  uncollectible.  If  there  was  any  evidence  that 
Anderson  could  have  sold  the  school-books,  if  he  had  acted  promptly 
and  with  business  enterprise,  or  if  the  actual  market  value  of  the  school- 
books,  at  the  time  of  the  exchange,  was  known,  the  case  would  present 
a  different  state  of  facts.  Placing  the  expense  account  at  the  lowest  fig- 
ures which  it  can  reasonably  bear,  he  should  have  received  $6,770,  in 
order  to  make  a  profit.  If  his  cash  receipts  amounted  to  $8,000,  he 
clearly  made  a  profit,  for  his  estimate  of  the  expenses  is  plainly  too  large; 
but  there  are  no  adequate  means  of  determining  in  any  reliable  manner 
what  sum  he  did  receive.     The  exceptions  are  overruled* 
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The  J.  D.  Peters. 
Mazeas  et  cd.  v.  The  J.  D.  Peters  et  al. 

(District  CourU  N',  D.  Calif omicu    April  5, 189a) 

C0LLI8IO2T— BhTWBS^  STEAM  AND  SaII>-EvTDEN(3B. 

A  steamer  and  sloop  were  approaching  nearly  end  on ;  the  former  going  10  miles 
an  hour,  the  latter  6.  The  master  and  wa#hman  of  the  steamer  testified  that  the 
sloop  was  first  seen  S  miles  distant,  and  1  point  on  their  starhoard  bow,  both 
lights  being  visible;  that  the  steamer  kept  her  course  for  2  or  8  minutes,  when, 
the  sloop^s  red  light  disappearing,  they  altered  their  course  one-half  point  to 
port,  exposing  their  green  light,  and  kept  this  course  for  a  few  minutes,  when  the 
sloop,  being  about  100  yards  away,  changed  her  course,  and  came  up  Into  the  wind, 
exposing  her  red  light ;  that  the  steamer  stopped  and  backed,  but  was  struck  on 
her  starboard  bow  by  the  sloop's  port.  The  three  persons  on  the  sloop  denied  hav- 
ing changed  tbeir  course,  ueld,  that  the  steamer  had  not  sustained  the  burden 
on  her  to  show  that  the  collision  was  not  her  fault. 

In  Admiralty. 

Suit  in  admiralty  by  J.  Mazeas  and  others  against  the  steam-boat  J. 
D.  Peters  and  the  California  Navigation  &  Improvement  Company. 
D.  r.  Sidlivan,  for  libelants. 
PUUbury  &  Blanding,  for  claimants. 

Hoffman,  J.  On  the  morning  of  November  17, 1889,  a  collision  oc- 
curred between  the  sloop  Solferino,  of  the  burden  of  19.66  tons,  and  the 
steam-boat  J.  D.  Peters.  The  course  of  the  sloop  was  W.  N.  W.;  that 
of  the  steamer,  about  E.  S.  E.  The  vessels  were  thus  approaching  each 
other  nearly  end  on.  Each  vessel  discovered  the  other  at  a  distance  of 
two  and  a  half  or  three  miles.  The  sloop  was,  as  stated  by  the  master 
of  the  steam-boat,  one  point  on  his  starboard  bow,  three  miles  off.  It 
is  obvious  that  the  collision  was  caused  by  gross  negligence  or  misman- 
agement on  the  part  of  one  or  both  of  the  vessels.  In  all  cases  of  collis- 
ion between  steamers  and  sailing  vessels,  the  former  are  presumptively 
in  fault;  for  it  is  the  right  of  the  sailing  vessel  to  keep  her  course,  and 
the  "duty  of  the  steamer  to  adopt  such  precautions  as  will  avoid  her." 
St.  John  v.  Paine,  10  How.  657;  2%e  Oregon  v.  Rocca,  18  How.  572.  In 
LeaviU  v.  Jewett,  11  Blatchf.  421,  Judge  Woodruff,  affirming  the  decis- 
ion of  Blatchford,  J.,  observes: 

''It  was  the  duty  of  the  steamer  to  keep  out  of  the  way  of  the  sailing  ves- 
sel, which  was  seen  by  her,  or  ought  to  have  been  seen  by  her,  at  a  sutlicient 
distance,  and  where  the  room  was  abundant  for  any  movement  which  the 
steamer  desired  to  make  for  the  purpose.  She  did  not  avoid  the  schooner. 
For  the  collision  which  ensued,  she  is  presumptively  responsible.  The  bur* 
den  of  excusing  the  collision  rests  upon  her.  She  has  attempted  such  excuse 
by  imputing  to  the  schooner  a  change  of  course  defeating  her  own  measures, 
claimed  to  have  been  properly  taken.  Such  change  of  course  is  denied  by  the 
witnesses  from  the  schooner.  *  *  *  It  is  not  enough  that  the  steamer 
has  created  a  doubt  upon  this  sole  ground  of  defense.  *  *  *  I  am  con- 
strained to  hold  that  the  defense  is  not  satisfactorily  established." 

In  the  language  of  the  cases  cited  from  the  supreme  court,  the  defense 
must  be  almost  conclusively  established. 
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The  account  given  by  the  master  and  the  watchman  of  the  steamer  is 
substantially  as  follows:  The  sloop  was  first  discerned  by  the  steamer 
one  })oint  on  her  starboard  bow,  and  distant  three  miles.  The  speed  of 
the  steamer  was  about  10  miles  per  hour.  That  of  the  sloop,  sailing 
free,  with  a  strong  flood-tide  in  her  favor,  was  about  six  miles,  probably 
more.  The  vessels  were  thus  approaching  each  other  at  the  rate  of 
something  more  than  a  mile  in  four  minutes,  as  they  were  sailing  nearly 
end  on.  At  first,  when  the  vessds  were  about  three  miles  apart,  both 
lights  of  the  sloop  were  visible,  xhe  steamer  continued  on  her  course 
some  two  or  three  minutes,  when  the  sloop's  red  or  port  light  disap- 
peared, leaving  only  her  green  light  in  view.  The  vessels  must  then 
have  diminished  the  distance  between  them  one-half  or  three-fourths  of 
a  mile,  leaving  them  more  than  two  miles  apart.  Upon  the  disappear- 
ance of  the  red  light,  the  steamer  altered  her  course  about  one-half  a 
point  to  port,  exposing  her  green  light  to  the  sloop's  green  light.  The 
steamer  kept  on  this  course,  or  edging  more  to  port,  "for  a  few  minutes;" 
and  "  the  first  thing  the  captain  knew"  was  that  the  sloop  came  right  up 
into  the  wind,  exposing  her  red  light.  The  steamer  instantly  stopped 
and  backed,  but  too  late  to  avoid  the  collision.  The  sloop  struck  the 
steamer's  starboard  bow  with  her  own  port  bow  a  few  feet  from  her  stern. 
When  the  sloop  made  this  change  of  course,  she  was  distant  from  the 
steamer,  according  to  the  watchman,  100  yards,  and  according  to  the 
captain,  250  or  300  feet.  If  the  sloop  had  not  changed  her  course,  the 
vessels  would,  as  these  witnesses  assert,  have  passed  each  other,  star- 
board to  starboard,  at  a  distance,  as  the  watchman  says,  of  not  less  than 
100  feet.  With  regard  to  this  account  of  or  excuse  for  the  collision, 
which  the  court  is  asked  to  accept  as  satisfactory,  it  is  to  be  observed: 
(1)  That,  by  the  captain's  own  showing,  the  vessels  must  have  been  at 
least  a  mile  apart  when  the  sloop  showed  her  green  light.  The  steamer 
promptly  altered  her  course  to  port,  thus  exposing  her  own  green  light. 
The  vessels  were  thus  a  mile  or  more  distant  from  each  other,  sailing  on 
divergent,  or  at  least  parallel,  courses.  If  they  continued  on  these  courses 
"some  minutes,"  I  find  it  difficult  to  understand  how,  when  the  sloop 
came  into  the  wind,  she  could  have  been  within  100  yards  or  250  or  300 
feet  of  the  steamer.  Still  less  how,  if  she  had  not  come  into  the  wind,  the 
vessels  could  have  passed  within  100  feet  of  each  other.  (2)  To  enable 
her  to  strike  the  steamer's  starboard  bow  with  her  own  port  bow,  as 
stated,  she  must,  within  100  yards,  have  made  a  change  in  her  course 
of,  at  the  very  least,  eight  points,  which  seems  highly  improbable,  es- 
pecially, as  she  was  running  before  the  wind,  with  her  main-sheet  free, 
and  would  have  lost  the  wind,  and  been  obliged  to  cross  the  strong 
flood-tide  before  getting  around  far  enough  to  present  her  port  bow  to 
the  starboard  bow  of  the  steamer.  (3)  The  maneuver  attributed  to  the 
sloop  was  not  an  ordinary  fault  of  seamanship.  It  betrays  gross  incom- 
petency, or  else  bewilderment  and  total  loss  of  presence  of  mind.  There 
is  no  evidence  to  show  that  the  persons  in  charge  of  the  sloop  were  not 
reasonably  competent  to  navigate  their  little  craft.  If  they  were  panic- 
stricken,  and  lost  their  heads,  it  could  only  have  been  through  fear  of  a 
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catastrophe  they  considered  imminent.  If  so,  the  steamer  had  no  right 
to  expose  her  to  each  real  or  apparent  danger;  and  it  is  almost  incon- 
ceivable that  they  could  have  entertained  such  apprehensions  if  the  ve^ 
sels  had  for  '^some  minutes,"  and  for  at  least  a  mile,  been  sailing,  star- 
board to  starboard,  on  divergent  or  parallel  courses.  The  nature  and 
extent  of  the  damage  sustained  by  the  sloop,  and  the  fact  that  the  steamer 
was  uninjured,  seem  to  show  that  the  sloop  was  struck  by  the  steamer, 
and  not  the  steamer  by  the  sloop,  as  asserted  by  the  claimant's  witnesses; 
and,  further,  the  fact  that  far  more  injury  was  inflicted  than  could  be 
caused  by  the  impact  of  two  vessels,  one  of  which,  by  stopping  and 
backing,  bad  lost  her  headway,  while  the  sails  of  the  other  were  shiver- 
ing in  the  wind,  lends  additional  improbability  to  the  account  of  the  ao- 
cident.given  by  claimant's  witnesses.  With  regard  to  the  testimony  on 
the  part  of  the  libelants,  it  is  enough  to  say  that  aU.  of  the  three  persons 
on  board  the  sloop  positively  deny  having  changed  her  course,  or  hav- 
ing seen  the  green  light  of  the  steamer  until  the  moment  of  the  collision. 
The  excuse  set  up  for  the  steamer  in  this  case  is  not  unfamiliar  to  the 
supreme  court.  In  Homey  v.  Packet  Ci>.,  23  How.  291,  Mr.  Justice 
GiOEB  observes: 

"Bat  it  [the  answer}  alleges  as  an  excuse  that,  whUe  the  steam-boat  and 
schooner  were  meeting  on  parallel  lines,  the  schooner  suddenly  changed  her 
course,  and  ran  under  the  bows  of  the  steamer.  This  is  the  stereotyped  ex- 
cuse usually  resorted  to  for  the  purpose  of  justifying  a  careless  collision.  It 
is  always  improbable,  and  generally  false. " 

In  the  case  at  bar,  it  would  not  be  difficult  to  suggest  an  explanation 
of  the  collision  much  more  probable  than  that  offered  by  the  claimants. 
But  it  is  unnecessary.  It  is  enough  that  the  claimants  are  presump- 
tively liable  for  the  accident,  and  that  the  burden  of  proof  is  on  them  to 
show  to  the  satisfaction  of  the  court  that  the  steamer  was  not  in  £ault« 
This  they  have  failed  to  do.     Decree  for  libelants. 


Thb  Bat  Queen.* 

8ta2«ton  ii  al.  V.  The  Bat  QusEir. 
iDUtrict  Court,  8.  P.  New  York.    April  9,  ISQO.) 

OoiUBfoir— MuTVAL  Paui/t— Stsamvr  akd  Saix#-Boat  Bsoalmbt>— Lack  ov  Row-Looks. 
When  »  smaU  saU-boat  lay  becalmed,  her  oondition  being  visible  to  a  Bteam-boat 
with  a  barge  along-side,  which  approached  her  head  on,  between  the  Brothers  and 
Rlker's  Island,  in  the  £ast  river,  and  collision  ensned  between  the  vessels,  held, 
that  the  steam-boat  was  in  fanlt  for  running  down  the  sail-boat;  hut  aUo  held, 
that  the  latter  was  to  blame  for  the  lack  of  proper  oars  and  row-locks  in  place,  to 
aid  in  getting  out  of  danger  in  such  an  emergenqy.    The  damages  were  theref  ora 

'  Beported  1u  Edward  Q.  Benedloti  Esq..  of  the  New  York  bar. 
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In  Admiralty.     Action  for  damage  by  coUiedon. 

Robert  L.  Statitorij  for  libelants. 

Wing,  Shoudy  &  Putnam^  for  claimants. 

Brown,  J.  In  the  case  of  l%e  Plymouth,  26  Fed.  Rep.  879,  in  the  first 
circuit,  it  was  assumed  that  the  obligations  of  a  tug-boat  with  a  tow  to- 
wards "a  little  sail-boat"  were  the  same  as  towards  a  larger  craft.  In 
the  case  of  The  Mmaqtioi,  8  Ben.  6,  the  libel  was  dismissed,  because  the 
small  boat  had  time  to  pull  out  of  the  way,  and  did  not  do  so,  her  duty 
in  that  regard  "being  conceded  in  the  libel."  Article  24  of  the  rules  of 
navigation  declares  that  nothing  in  the  rules  shall  excuse  neglect  of  ''any 
precaution  required  by  the  ordinary  practice  of  seamen,  or  by  the  special 
circumstances  of  the  case."  It  is  certainly  the  common  practice  of  sea- 
men, and  but  a  reasonable  exercise  of  common  sense,  that  small  boats, 
whether  with  or  without  sails,  should  do  something  to  keep  out  of  the 
way  of  impending  collision  with  large  and  cumbersome  vessels,  and  be 
provided  with  the  ordinary  means  of  oars  for  doing  so.  The  libelant's 
boat  was  a  small  craft,  about  20  feel  long,  with  a  fiat  bottom,  a  center- 
board,  two  sails,  and  no  jib.  Being  suddenly  becalmed,  after  the  pas- 
sage of  a  thunder  shower,  she  was  run  down,  in  the  East  river,  between 
the  Two  Brothers  and  Riker's  Island,  about  5  p.  m.  ,  by  the  steamer  Bay 
Queen,  which  had  a  passenger  barge  in  tow  along-side.  The  boats  were 
approaching  about  head  and  head.  The  small  boat  being  becalmed,  it 
was  plainly  the  duty  of  the  steamer  to  avoid  her  by  turning  either  to 
the  right  or  the  left.  Her  sails  were  drooping,  her  sheets  dragging  in 
the  water.  This  was  visible  at  a  sufficient  distance.  The  Bay  Queen 
might  have  avoided  her  by  starboarding  more  promptly,  or  by  revers- 
ing, which  she  did  not  do.  Seeing  that  the  boat  was  mainly  helpless, 
the  Bay  Queen  was  in  fault  for  running  her  down.  The  small  boat  must 
also  be  held  to  blame  for  the  lack  of  any  ready  means  of  getting  out  of 
danger  in  such  emergencies.  Had  her  row-locks  been  in  place,  even 
with  the  small  oars  or  paddles  that  she  had,  I  have  no  doubt  the  libel- 
ants would  have  turned  and  rowed  her  out  of  danger  after  they  saw  that 
the  Bay  Queen  was  not  likely  to  clear  her.  Even  very  much  larger  sail- 
ing vessels  are  in  the  habit  of  providing  means,  and  keeping  them  in 
readiness,  for  use  to  avoid  the  dangers  to  which  they  are  liable  when 
becalmed.  In  the  case  of  The  B,  K.  Washburn,  19  Fed.  Rep.  788,  this 
court  held  aschoonerbecalmed  jointly  liable  for  not  using  such  means  to 
avoid  collision.     Decree  for  the  libelants  for  half  their  damages  and  costs. 


■.i         ... 
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CUMBEBLAND    TELEPHONE   &   TeLEQBAFH    CO.   V.  UNITED    ElECTBIO  Ry. 

C!o.  etal. 
(Circuit  Cimrt,  M.  D.  TenneBsee,   May  19, 1890.) 

TiLBFHOKB  GOMPl.?7IE»— ElBOTBIO  RaILWATB— IVJUKOTION. 

In  tbe  present  state  of  electrical  science,  a  telephone  company  cannot  maintain 
a  bill  for  an  Injunction  against  tbe  operation  of  an  electrio  railway  to  prevent  dam- 
ages inddentally  sustained  by  the  escape  of  electricity  from  ita  rails, 

{Syllabus  by  t/ie  Court) 

In  Equity.     On  motion  for  an  injunction. 

This  was  a  bill  in  equity  to  enjoin  the  use  of  electricity  by  the  street 
railways  of  Nashville  under  any  system  which  makes  use  of  the  earth  for 
its  return  circuit.  The  complainant  is  a  Kentucky  corporation  "empow- 
ered" by  its  charter  '^to  construct  and  operate  lines  of  telephone."  It 
entered  the  state  of  Tennessee,  claiming  a  right  under  section  1535  of 
the  state  Code,  which  provides  that  "any  person  or  company  may  con« 
struct  a  tdegraph  line  along  the  public  highways  and  streets  of  this 
state,  or  across  the  rivers,  or  over  any  lands  belonging  to  the  state,  free 
of  charge,  and  over  the  lands  of  private  individuals  as  hereinafter  pro- 
vided, and  may  erect  the  necessary  fixtures  therefor."  The  city  of  Nash- 
ville gave  its  consent  to  the  use  of  its  streets  by  an  ordinance  passed  in 
1879,  and  in  that  year  complainant  established  a  telephone  plant,  which 
it  has  continued  to  enlarge  and  improve  to  the  present  time.  In  1885 
an  act  was  passed  by  the  legislature  of  Tennessee  authorizing  both  foreign 
and  domestic  corporations  to  "construct,  operate,  and  maintain  such  tele- 
graph, tdephoncy  or  other  lines  necessary  for  the  speedy  transmission  of 
intelligence,  along  and  over  the  public  highways  and  streets  of  the  cities 
and  towns  of  this  state:  *  *  *  provided,  that  the  ordinary  use 
ol"  such  public  highways  and  streets  *  *  *  be  not  thereby  ob- 
structed," etc.  In  1888  the  city  passed  another  ordinance,  confirming 
complainant's  rights  to  the  streets  and  alleys,  as  then  established,  and 
granting  the  further  right  to  extend  its  plant  as  public  needs  might  re- 
quire. Under  these  provisions,  complainant  built  and  operated  its  lines 
of  telephone  through  the  streets  of  Nashville,  now  having  in  use  about 
1,400  telephones,  and  1,300  miles  of  wire. 

Defendants  are  five  street  railways,  all  now  operated  by  electricity, 
under  the  Sprague  and  Thompson-Houston  systems,  and  using  a  single 
trolley  or  overhead  wire.  Three  of  these  roads  were  originally  incorpo- 
rated by  special  acts  authorizing  them  to  operate  street  railways  by  horse- 
power. By  an  act  approved  March  21,  1887,  amending  the  general 
incorporation  laws,  all  street  railways  thereafter  organized  under  the  gen- 
eral laws  of  the  state  were  authorized  to  propel  their  cars  by  electricity. 
Two  of  these  railways  were  organized  under  the  general  incorporation 
laws.  By  another  act,  approved  February  28,  1889,  all  street  railway 
companies  which  before  that  time  had  operated  cars  by. animal  power 
were,  emppweried  ,to  operate,  the  same. by  electricity ,  provided  the  city 
v.42i'.no.6— 18 
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gave  its  assent.  Acting  under  this  supposed  authority,  one  of  the  de- 
fendants, the  McGravock  &  Mt.  Vernon  Company,  proceeded  to  equip  a 
portion  of  its  road  with  electricity. 

Thereupon,  and  on  April  17,  1889,  complainant  filed  its  bill  in  the 
chancery  court  to  enjoin  it.  Before  the  cause  was  heard,  the  parties 
entered  into  an  agreement  by  which  the  telephone  company  agreed  to 
dismiss  its  bill,  to  elevate  all  its  wires  which  might  interfere  with  the 
operation  of  the  road,  to  use  all  means  to  prevent  their  wires  from  coming 
in  contact  with  the  trolley  wires  of  the  road,  and  not  to  interfere  further 
with  the  operation  of  the  road;  the  railroad  company  agreeing,  upon  its 
part,  to  construct  at  its  own  expense  a  return  metallic  circuit,  for  the 
use  of  the  telephone  company,  whenever  it  is  ascertained  that  its  service 
is  being  injured  by  electricity  generated  by  the  railway  company,  and 
to  use  all  necessary  precautions  to  prevent  the  telephone  wires  from  com- 
ing in  contact  with  its  own  wires.  In  January,  1890,  a  similar  agree- 
ment was  made  between  the  telephone  company  and  the  City  Electric 
Railway,  with  a  proviso  that  if,  upon  a  fair  trial,  the  return  wire  should 
not  protect  the  telephone  company  from  substantial  injury,  the  parties 
should  be  remitted,  without  prejudice,  to  their  legal  rights  and  remedies 
as  they  existed  before  the  agreement  was  made.  The  bill  charged  that 
the  metallic  current  had  not  given  the  relief  anticipated,  and  that  com- 
plainant was  not  estopped  by  its  agreement.  The  gravamen  of  the  bill 
was  that  the  electricity,  which  is  supposed  to  return  to  the  dynamos  by 
means  of  the  iron  rails,  scatters  through  the  earth,  and  is  thereby  con- 
ducted to  the  wires  of  the  telephone  company  through  various  agencies, 
known  as  "conduction"  or  leakage,  and  this  current,  being  stronger,  over- 
comes the  weaker  current  of  the  telephone,  producing  loud,  buzzing 
noises,  and  wholly  preventing,  or  greatly  interfering  with,  telephonic 
communication.  Besides,  the  electricity  thus  conducted  acts  upon  the 
bells  of  subscribers  when  there  is  no  call  from  the  central  office,  causing 
them  to  ring,  and  also  causing  a  great  number  of  the  annunciators  at  the 
exchange  to  fall  at  one  time,  so  that  the  operators  cannot  tell  who,  if 
any  one,  has  called.  That,  if  the  currents  used  by  the  cars  were  con- 
stant and  uniform,  it  would  not  interfere  with  the  telephones.  It  further 
averred  that  the  service  was  interfered  with  by  indiicticnf  where  a  vary- 
ing current  of  electricity,  conveyed  on  a  conducting  wire,  will  produce  in 
a  parallel  wire  other  currents  of  electricity.  The  varying  current  upon 
the  trolley  line  induces  a  like  current  in  the  parallel  telephone  wires  on 
the  same  street,  and  also,  as  in  the  case  of  conduction,  produces  the 
noises  and  sounds,  and  rings  the  bells  of  subscribers,  and  throws  down 
the  annunciators.  The  bill  also  charged  that  the  single  trolley  was  dan- 
gerous to  life  and  property.  If,  by  winds  and  storms,  a  telephone  wire 
should  break,  and  fail  across  the  trolley,  it  might  be  fatal  to  man  or 
beast  to  touch  it,  and  dangerous  to  the  lives  of  those  in  the  telephone 
exchanges,  sometimes  causing  fire  in  the  houses  of  subscribers.  The 
bill  concluded  that  all  these  troubles  and  dangers  would  be  avoided  if 
defendants  would  use  an  entire  metallic  circuit,  or  double  trolley,  prop- 
erly constructed,  and  that  the  same  result  would  follow  if  complainant 
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would  use  a  complete  metallic  circuit  for  every  one  of  its  subscribers; 
but  the  latter  would  nearly  double  the  cost  of  the  plant,  and  grave  diffi- 
I  culties  would  be  encountered  at  the  central  oflSce,  which  it  was  not  cer- 

j  tain  could  be  successfully  overcome.    On  the  contrary,  the  single  trolley 

could  be  converted  into  a  double  trolley  at  a  comparatively  small  expense. 
I  That,  in  consequence  of  these  interferences,  subscribers  make  constant 

I  complaints,  many  threaten  to,  and  some  actually  do,  refuse  to  pay  for 

j  their  telephones. 

The  answer  did  not  make  an  essentially  different  case,  but  averred 
I  that  in  February,  1889,  all  the  defendants  were  sold  to  the  United  Elec- 

I  trie  Railway;  that  each  company  had  sold  its  mules,  and  changed  its 

I  stabling  to  an  electric  car  plant;  that  the  entire  system  furnishes  trans- 

I  portation  to  15,000  persons  per  day.     It  denied  that  the  metallic  return 

i  wire  has  failed  to  protect  *the  telephone,  and  averred  that  little  or  no 

I  trouble  was  experienced  on  the  route  so  protected.     It  further  alleged 

that,  of  the  four  methods  of  equipping  electric  railways, viz.,  storage  bat- 
j  teries,  the  conduit  system,  double  trolley  overhead,  and  single  trolley 

I  overhead,  all  have  substantially  proved  to  be  failures,  except  the  last. 

I  It  denied  that  the  complainant  was  entitled  to  a  monopoly  of  the  earth 

■  for  its  return  circuit,  and  insisted  that  it  should  make  use  either  of  a 

I  complete  metallic  circuit,  or  of  a  device  known  as  the  "McCluer  Device" 

I  for  its  return  circuit. 

Vo'trees  &  Thos.  H.  Malone,  for  complainant. 

East  &  Fogg,  J.  C.  Bradford,  John  S.  Wise,  and  John  Ruhm,  for  defend- 
ants. 

I  Brown,  J.     We  do  not  care,  in  this  case,  to  discuss  the  constitu- 

I  tionality  of  the  act  of  1885,  or  the  present  obligation  or  effect  of  the 

,  contract  entered  into  between  the  complainant  and  two  of  the  defendant 

railway  companies,  under  which  the  latter  agreed  to  furnish  proper  re- 
turn wires  to  the  telephone  company  in  order  to  obviate  the  difficulties 
experienced  by  the  escape  of  electricity  from  their  rails.  We  prefer  to 
assume  that  both  these  parties  are  lawfully  exercising  their  franchises, 
and  to  consider  their  respective  rights  and  obligations  unembarrassed 
by  any  previous  contracts  or  understandings.  We  see  no  reason  to  doubt 
the  position  assumed  by  the  complainant,  that  a  telephone  company 
is  a  telegraph  company,  and  that,  under  its  right  to  construct  and  op- 
erate telegraphs,  it  was  empowered  to  establish  a  telephone  service.  Atr 
Uyrney  General  v.  Tdephane  Co.,  6  Q.  B.  Div.  244;  Telephone  Co.  v.  City  of 
Oshkosh,  62  Wis.  32,  21  N.  W.  Rep.  828. 

Complainant,  in  operating  its  instruments,  connects  each  telephone 
with  the  ground  by  what  is  termed  a  "ground  wire,"  through  which  the 
return  current  of  electricity  is  carried  to  the  earth,  and  perhaps  through 
the  earth,  acting  as  a  conductor,  back  to  the  telephone  exchange.  Such 
return,  in  some  form  or  other,  is  necessary  to  the  production  of  a  cur- 
rent of  electricity  in  every  case.  Defendants,  upon  the  other  hand,  use 
a  single  overhead  wire  or  trolley,  suspended  over  the  middle  of  the  track, 
along  which  the  electric  current  passes,  descending  by  the  trolley  rod  or 


Digitized  by 


Google 


276  FEDERAL  REPORTER,  VOl.  42. 

mast  through  the  cars  to  the  motors  underneath,  and  thence  to  the  rails, 
which  are  connected  together  at  their  ends,  and  which  operate  to  convey 
the  return  current  back  to  the  dynamos  at  the  power-house.  The  evi- 
dence, however,  establishes  the  fact  that  the  current  does  not  all  return 
by  the  rails.  Much  of  it  escapes,  becomes  scattered  through  the  earth, 
ascends  through  the  ground  wires  to  the  telephones,  and  seriously  im- 
pairs their  operation,  by*  causing  a  humming  or  buzzing  noise,  which 
drowns  the  voice  of  the  speaker,  and  often  causes  the  annunciators  in 
the  exchange  to  fall,  and  the  bells  to  give  false  calls,  so  that  it  is  impossi- 
ble for  the  operators  to  tell  which,  if  any,  of  its  subscribers  have  called, 
and,  in  short,  throws  the  whole  system  into  confusion. 

That  these  evils  exist,  to  the  serious  detriment  of  the  telephone  serv- 
ice, is  not  denied;  but  it  also  appears  from  the  evidence  upon  both  sides 
that  they  are  not  absolutely  insurmountable.*  Indeed,  there  are  but  few 
serious  questions  of  fact  in  this  case,  and  these  turn  upon  the  relative  prac- 
ticability and  expense  of  the  several  methods  of  overcoming  this  diffi- 
culty. In  solving  these  questions,  we  are  compelled  to  bear  in  mind 
the  fact  that  the  science  of  electricity  is  still  in  its  experimental  stage; 
that  a  device  which  to-day  may  be  the  best,  cheapest,  and  most  practi- 
cable, may,  in  another  year,  be  superseded  by  something  incomparably 
better  fitted  for  the  purpose.  It  is  quite  possible,  too,  that  the  legal  ob- 
ligations of  the  parties  may  change  with  the  progress  of  invention,  and 
the  4uty  of  surmounting  the  difficulty  be  thrown  upon  one  party  or  the 
other,  as  a  cheaper  or  more  effectual  remedy  is  discovered.  For  exam- 
ple, if  it  were  shown  that  by  the  use  of  a  certain  device  the  defendants 
could  control  their  return  current  in  such  a  way  as  not  to  interfere  with 
the  use  of  complainant's  instruments,  the  law  might  treat  their  failure 
to  adopt  such  measures  as  negligence  in  the  use  of  their  franchise, 
and  enjoin  them,  or  hold  them  liable  for  all  damages  sustained  by  the 
complainant.  If,  upon  the  other  hand,  the  difficulty  can  be  better  con- 
trolled by  a  device  applicable  to  telephones,  it  might  be  incumbent  upon 
the  complainant  to  adopt  it,  leaving  the  courts  to  settle  the  further  ques- 
tion, whether  the  expense  of  so  doing  is  recoverable  of  the  defendants. 
We  are  thus  compelled  to  consider  this  case  with  reference,  to  the  present 
state  of  the  art,  and  with  the  possibility,  that  in  another  year  circum- 
stances may  so  change  as  to  reverse  completely  the  legal  obligations  of 
the  parties.  Indeed,  since  the  litigation  between  the  telephone  com- 
panies and  the  electric  railway  companies  originally  began,  considerable 
progress  has  been  made  towards  a  solution  of  the  problem.  Let  us  con- 
sider the  respective  methods  now  suggested: 

1.  The  double  trolley.  There  seems  to  be  no  doubt  that  if  defend- 
ants adopt  a  second  trolley  wire,  the  return  current  might  be  carried 
back  to  the  dynamos  without  coming  in  contact  with  the  earth  at  all, 
and  the  difficulty  be  completely  overcome.  Upon  the  other  hand,  we 
are  satisfied  from  the  affidavits  that  this  would  not  only  entail  a  large 
expense  upon  the  defendants,  but  that  it  disfigures  the  streets  with  a 
complicated  net-work  of  wires,  and,  wherever  there  are  curves, turn-outs, 
or  switches,  renders  the  road  very  difficult  of  operation.     There  are  two 
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of  these  double  trolley  roads  in  operation  in  Cincinnati;  and  they  are 
used  to  a  limited  extent  in  other  cities.  But  the  facts  that  nine-tenths 
of  the  electric  railways  in  this  country  are  equipped  with  a  single  trol- 
ley, and  that,  in  most  of  the  cities  where  the  double  trolley  was  for- 
merly used,  including  Montgomery,  Pittsburgh,  Denver,  Albany,  and 
Appleton,  they  have  been  abandoned,  are  strong  arguments  against  their 
practicability.  Indeed,  it  is  only  where  the  roads  make  use  of  a  double 
track  that  the  double  trolley  can  be  made  a  success.  Add. to  this  that, 
in  the  numerous  cases  between  the  telephone  companies  and  the  electric 
railways  which  have  arisen  in  other  states,  the  courts  have  uniformly 
held  the  double  trolley  to  be  a  failure  as  applied  to  single  tracks,  and  it 
would  seem  that  the  question  could  no  longer  be  considered  an  open  one. 

2.  There  seems  to  be  no  doubt  that  the  evil  may  also  be  remedied  by 
a  return  wire  attached  to  each  telephone,  by  which  the  current  is  car- 
ried directly  back  to  the  exchange,  instead  of  being  dumped  into  the 
earth.  This,  however,  is  open  to  the  same  objection  as  the  double  trol- 
ley. It  is  not  only  very  expensive,  doubling  the  cost  of  the  electric 
plant,  but  would' double  the  number  of  wires  carried  through  our  streets, 
already  far  too  numerous  for  comfort,  beauty,  or  safety.  In  addition  to 
this,  it  involves  a  large' outlay  and  increased  complication  and  expense 
for  the  central  office;  there  being  not  only  two  line  wire  terminals  to 
provide  for  every  subscriber,  but  four  terminals  to  handle  for  every  con- 
nection, instead  of  two,  as  with  the  single  wire  and  earth  systems.  Up- 
on the  whole,  we  deem  this  to  be  impracticable. 

3.  A  third  device,  known  as  the  "McCluer  System,"  remains  to  be 
considered.  This  contemplates  the  employment  of  a  single  return  wire 
upon  each  route  disturbed  by  the  railway  service,  to  which  each  tele- 
phone upon  that  route  is  connected,  and  which  operates  to  complete 
the  metallic  circuit.  If  we  are  to  believe  the  affidavits  of  those  who 
are  familiar  with  this  device,  it  affords  a  perfect  remedy  for  all  disturb- 
ances produced  by  leakage  or  conduction,  though  there  are  also  slight 
disturbances  produced  by  induction  from  parallel  wires,  from  which  no 
complete  relief  has  been  discovered  by  any  kind  of  metallic  circuit,  un- 
less supplemented  by  the  use  of  non-inducting  cables,  and  the  transpo- 
sition of  wires.  This  evil,  however,  is  remediable  by  increasing  the 
distance  between  the  parallel  wires,  and  does  not  seem  to  be  re^rded 
as  a  serious  matter.  It  is  true,  defendants  have  produced  affidavits 
which  tend  to  throw  some  doubt  upon  the  utility  of  the  McCluer  de- 
vice, but  this  doubt  seems  to  have  arisen  more  from  the  reluctance  of 
the  telephone  companies  to  adopt  it  than  from  any  proven  insufficiency. 
We  think  we  are  justified  in  assuming  that  the  adoption  of  this  device 
by  the  complainant  would  obviate  the  disturbances  now  produced  by 


The  case,  then,  practically  resolves  itself  into  the  question,  at  whose 
expense  shall  this  change  be  made?  As  the  testimony  tends  to  show 
that  the  introduction  of  the  McCluer  device  into  the  telephone  service 
of  Nashville  would  not  cost  to  exceed  $10  to  each  telephone,  the  ques- 
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tion  is  not  vital  to  the  existence  of  either  of  these  companies.  At  the 
same  time,  as  it  is  one  that  confronts  the  telephone  and  electric  rail- 
ways in  every  city  of  the  country  where  both  are  used,  it  becomes  of 
great  importimce.  Are  the  telephone  companies,  which  have  the  prior 
right  to  use  the  streets,  bound  to  conform  their  business. to  the  demands 
of  these  new-comers,  though  by  so  doing  they  put  themselves  to  large 
expense?  Or  are  the  railway  companies  bound,  as  a  condition  of  occupy- 
ing the  same  territory,  to  see  to  it  that,  in  operating  their  roads,  no  in- 
cidental damage  is  done  to  their  neighbors?  If  the  existence  of  one  was 
absolutely  incompatible  with  the  continued  operation  of  the  other,  it 
might  be  incumbent  upon  us  to  make  a  choice  between  these  two  great 
benefactions,  both  of  which  will  rank  among  the  necessities  of  modern 
urban  life.  But,  as  we  are  bound  to  assume  that  they  can  be  persuaded 
to  live  together  in  harmony,  the  case  virtually  resolves  itself  into  a  ques- 
tion of  liability  for  certain  damages  sustained  by  the  complainant.  In 
this  view,  it  is  open  to  serious  doubt  whether  it  is  entitled  to  invokfe  the 
aid  of  a  court  of  equity  at  all.  Conceding  that  the  case  made  by  the 
bill  is  one  of  equitable  jurisdiction,  still  the  granting  or  withholding  of 
an  injunction  is  largely  a  matter  of  discretion,  and  if,  upon  all  the 
pleadings  and  the  testimony,  the  court  can  see' that  it  involves  a  mere 
question  of  dollars  and  cents,  it  may  well  hesitate  to  stop  the  operation 
of  these  roads  by  resorting  to  the  harsh  remedy  of  an  injunction,  espe- 
cially in  view  of  the  fact  that  defendants  are  amply  able  to  make  repara- 
tion. We  do  not  desire,  however,  to  dispose  of  the  case  upon  this 
ground. 

It  would  be  perfectly  competent  for  us  to  stay  the  issue  of  an  injunction, 
as  has  already  been  done  in  one  or  two  cases,  until  a  reasonable  time 
had  elapsed  for  the  ascertainment  and  payment  of  these  damages;  and, 
as  both  parties  have  addressed  their  arguments  to  the  question  of  lia- 
bility, we  are  disposed  to  give  them  the  benefit  of  our  views. 

We  are  referred  in  this  connection  to  a  large  number  of  decisions  of 
courts  of  the  highest  respectability  upon  the  very  questions  involved  in 
this  case.  If  these  decisions  had  been  harmonious,  we  should  not  have 
hesitated  to  defer  to  them;  but,  as  these  courts  have  reached  different 
results,  we  do  not  feel  like  indicating  a  preference  for  one  or  the  other. 
While  all  are  persuasive,  none  are  controlling;  and  we  have  deemed  it 
more  satisfactory  to  treat  this  as  an  original  question,  and  inquire  how 
far  it  may  be  answered  by  the  application  of  well-settled  principles. 

We  are  asked  to  determine  how  far  a  person  making  a  lawful  and  care- 
ful use  of  his  own  property,  or  of  a  franchise  granted  to  him  by  the 
proper  municipal  authorities,  is  liable  for  damages  incidentally  caused  to 
another;  in  other  words,  whether  the  right  of  the  latter  to  an  injunction 
does  not  depend -upon  something  more  than  the  simple  fact  that  he  has 
suffered  injury,  though  his  right  to  an  undisturbed  use  of  his  own  may 
antedate  that  of  another.  It  is  true  that  in  one  case,  namely,  Reinhardt 
V.  Meniasti,  42  Ch.  Div.  685,  it  is  said  that  the  principle  governing  the 
jurisdiction  of  the  court  in  cases  of  nuisance  does  not  depend  upon  the 
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question  whether  the  defendant  is  using  his  own  reasonably  or  otherwise, 
but  upon  the  question,  does  he  injure  his  neighbors?  This  case  lays 
down  a  broader  doctrine  of  liability  than  any  to  which  our  attention  has 
been  called,  but  it  is  sufficient  to  say  in  reply  to  it  that  nothing  which 
is  authorized  by  competent  authority  can  be  treated  as  a  nuisance  per  8e. 
Transportation  Co,  v.  Chicago^  99  U.  S.  636;  Hinchman  v.  Railroad  Co,^ 
17  N.  J.  Eq.  77;  Easim  v.  Railroad  Co.,  24  N.  J.  Eq.  58;  Railway  Co. 
V.  Fe?H  38  Mich.  62;  Davis  v.  May(yr,  14  N.  Y.  506.  We  take  it  to 
1>e  well  settled,  so  far  as  persons  operating  under  legislative  grants  are 
concerned,  that  something  more  than  mere  incidental  damage  to  another 
must  be  proved — something,  in  fact,  in  the  nature  of  an  abuse  of  the 
franchise — to  entitle  the  party  injured  to  an  injunction.  It  is  perfectly 
obvious  that  there  are  a  large  number  of  instances  in  which  a  person  may 
suffer  damages  without  recourse  to  the  offender.  Thus,  the  smoke  that  fills 
our  lungs,  and  soils  our  garments;  the  dust  that  enters  our  dwellings  and 
stores,  and  damages  our  furniture;  the  noxious  odors  that  assail  our 
nostrils;  the  impure  water  we  are  sometimes  compelled  to  drink, — are 
the  necessary  penalties  we  pay  for  living  in  cities;  but  in  ordinary  cases 
there  is  no  legal  remedy  for  the  evil.  In  the  somewhat  flowery  lan- 
guage of  Lord  Justice  James,  in  SaXvin  v.  Coal  Co.,  L.  R.  9  Ch.  705: 

"If  some  picturesque  haven  opens  its  arms  to  invite  the  commerce  of  the 
world,  it  is  not  for  this  court  to  forbid  the  embrace,  although  the  fruit  of  it 
should  be  the  sights  and  sounds  and  smells  of  a  common  seaport  and  ship- 
building town,  which  would  drive  the  Dryads  und  their  masters  from  their 
ancient  solitudes." 

I  may  expend  a  fortune  in  building  a  handsome  house  30  or  40  feet 
from  my  front  fence.  My  neighbors  upon  either  side  may  build  theirs 
upon  the  line  of  the  street,  and  completely  ruin  its  market  value.  In 
the  absence  of  a  prescriptive  right  on  my  part,  they  may  wall  up  my 
windows,  and  completely  exclude  the  light,  or  undermine  the  founda- 
tion of  my  outer  wall  so  that  it  crack  and  tumble  down.  But,  if  it  be 
necessary  to  the  beneficial  enjoyment  of  their  own  property,  I  have  no 
remedy.  Panton  v.  Holland,  17  Johns.  92.  There  are  undoubtedly  a 
large  number  of  cases  where  persons  have  beep  held  liable  for  an  infringe- 
ment upon  the  maxim,  sic  utere  tuo  vi  alimum  rum  lasdas;  but,  upon  ex- 
amination, they  will  usually  be  found  to  turn  upon  questions  of  negli- 
gence or  nuisance. 

1.  There  is  no  doubt  that  every  person  is  bound  to  the  exercise  of 
reasonable  care  in  the  use  of  his  own  property;  and,  for  any  default  in 
that  particular,  he  will  be  liable  to  the  person  injured  in  an  action  for  neg- 
ligence. Thus,  in  Vaughan  v.  Menlove,  3  Bing.  N.  C,  468,  defendant  was 
held  liable  for  negligence  in  building  a  hay-rick  so  near  the  extremity 
of  his  own  land  that,  in  consequence  of  its  spontaneous  ignition,  his 
neighbor's  house  was  burned,  although,  in  Higgvns  v.  Dewey,  107  Mass. 
494,  this  principle  was  limited  to  cases  where  the  burning  was  negligent, 
or  might  reasonably  have  been  expected  to  injure  the  property  of  the 
neighbor.    This  was  the  real  ground  upon  which  a  recovery  was  permitted 
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in  the  leading  case  of  RyUinds  v.  Fletchery  L.  R.  3  H.  L.  330,  though  the 
case  is  often  cited  for  the  broader  proposition,  that  the  person  who,  for  his 
own  purpose,  brings  on  his  land  and  collects  and  keeps  anything  there 
likely  to  do  mischief  if  it  escapes,  must  keep  it  at  his  peril.  This 
case  has  not  been  accepted  either  in  England  or  in  this  country  without 
some  qualifications.  The  same  rule  applies  if  a  man  permit  a  wall  which 
had  been  n^ligently  constructed  to  fall  upon  his  neighbor's  house, 
{Qorham  v.  Gross^  125  Mass.  232,)  or  a  chimney  to  which  a  gas-light 
company  had  fastened  a  telegraph  wire,  {Grtiy  v.  Gas-Light  Cb.,  114 
Mass.  149.)  The  principle  of  these  cases  was  also  applied  in  Tarry  v. 
AshUm^  1  Q.  B.  Div.  314,  where  it  was  held  to  be  the  duty  of  a  person 
hanging  a  lamp  over  the  highway  to  keep  it  in  good  repair.  This  case 
proceeds,  perhaps,  as  far  as  any  in  holding  the  defendant  responsible. 

To  the  same  principle  is  also  referable  the  case  of  Coke  Co.  v.  Ves- 
try of  St.  Mary  Abbotfs  15  Q.  B.  Div.  1,  whereby  the  defendants  were 
held  liable  for  using  steam-rollers,  in  repairing  a  highway,  so  heavy  that 
they  injured  the  gas-pipes  of  the  plaintiff.  The  statement  of  the  case 
shows  that  the  pipes  were  laid  from  20  to  24  inches  beneath  the  surface 
of  the  streets,  and  that  this  was  a  sufficient  depth  to  prevent  their  being 
injured  by  the  ordinary  travel  of  the  streets,  and  also  by  the  ordinary 
mode  of  repair,  if  steam-rollers  of  great  weight  had  not  been  used.  The 
decision  was  put  by  the  court  upon  the  express  ground  that  heavier  roll- 
ers were  used  than  were  necessary;  and  it  was  said  that,  if  "the  defend- 
ants were  expressly  authorized  by  statute  to  use  steam-rollers  of  such  a 
weight  as  necessarily  to  injure  the  plaintiff's  pipes,  the  plaintiffs  would 
have  no  ground  of  complaint.  The  case  would  then  be  one  of  damnum 
absque  injuria.  The  same  consequence  would  follow  if  the  defendants 
were  expressly  authorized  by  statute  to  repair  in  some  way  which  neces- 
sarily required  the  use  of  heavy  steam-rollers,  or  other  machinery  which 
could  not  be  worked  without  injuring  the  plaintiff^s  pipes." 

2.  Similar  to  these  are  the  cases  in  which  persons  have  been  held  lia- 
ble for  keeping  upon  their  land  anything  which  operates  as  a  nuisance 
to  their  neighbors  generally,  or  to  any  particular  individual.  Upon  this 
principle,  if  a  person  allows  a  privy  to  get  out  of  repair,  and  the  water 
percolates  into  his  neighbor's  cellar,  (^Tenant  v.  Oolding,  1  Salk.  21;  Ball 
V.  Nye,  99  Mass.  582;  Ballard  w.  Tcmilinson^  29  Ch.  Div..  115;  Cooley, 
Torts,  568,)  or  maintains  a  mill-dam  in  an  unsafe  condition,  {Mayor  v. 
Bailey,  2  Denio,  433;  Gray  v.  Harris,  107  Mass.  492,)  or  permits  inju- 
rious accumulations  of  snow  or  ice  upon  his  roof,  (^Shipley  v.  Mfty  Associ- 
ates, 106  Mass.  194,)  or  permits  loud  and  unnecessary  noises,  (^BriU  v. 
Flagler,  23  Wend.  354;  Tanner  v.  Albion,  6  Hill,  121,)  or  carries  on  a 
trade  offensive  to  the  neighborhood,  by  reason  of  dust,  smoke,  foul  odors, 
or  jar  of  machinery,  or  otherwise,  (Gooley,  Torts,  600,  601,)  he  is  liable 
for  the  consequences.  In  all  this  class  of  cases,  the  question  whether 
the  carrying  on  of  an  offensive  business  is  a  nuisance  or  not  depends  very 
lAi^ely  upon  the  character  of  the  neighborhood,  the  time  it  has  been  car- 
ried on.  without  objection,  and  the  prior  use  of  the  buildings  in  the  vi- 
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ciDity»  as  a  trade  may  be  adjudged  a  nuisance  in  one  place,  and  not  in 
another.  Gilbert  v.  Showei-num^  23  Mich.  448;  Robinson  v.  Baughy  31 
3dich.  290. 

A  leading  case  in  the  federal  courts  is  that  of  Baltimore  &  P.  R.  Co.  v. 
Rfth  Baptist  Church,  108  U,  S.  317,  2  Sup.  Ct.  Rep.  719.  In  that  case 
it  was  held  that  legislative  authority  to  a  railroad  company  to  bring  its 
tracks  within  the  limits  of  the  city  of  Washington,  and  to  construct  shops 
and  engine-houses  there,  did  not  confer  upon  it  authority  to  erect  noisy 
workshops  in  the  immediate  vicinity  of  a  church  where  services  had 
been  held  several  times  during  the  week  for  a  number  of  years  before  the 
erection  of  the  shops.^  But,  in  delivering  tlie  opinion  in  that  case,  Mr. 
Justice  Field  drew  a  distinction  between  nuisances  of  that  descrip- 
tion, and  a  railway  through  the  streets  authorized  by  congress,  which, 
when  used  with  reasonable  care,  produces  only  that  incidental  incon- 
venience which  unavoidabl}'  follows  the  additional  occupation  of  the 
streets  by  its  cars,  with  the  noises  and  disturbances  necessarily  attending 
their  use,  and  affords  no  ground  of  complaint.  "Whatever  consequen- 
tial annoyance  may  necessarily  follow  from  the  running  of  the  cars  on 
the  road  with  reasonable  care  is  damnum  absque  injuria.^ 

3.  There  are  also  a  few  cases  which  indicate  that,  even  if  a  man  be 
guilty  of  no  negligence,  but  is  engaged  in  doing  something  dangerous  in 
its  nature,  he  is  liable  for  the  immediate  and  direct  consequences  of  his 
acts.  Thus,  in  Hay  v.  Cohoes  Co.,  2  N.  Y.  159,  the  defendant,  a  cor- 
poration engaged  in  digging  a. canal,  was  held  liable  for  blasting  rocks 
in  such  a  way  that  the  fragments  were  thrown  against,  and  injured, 
plaintiff's  dwelling,  upon  lands  adjoining.  It  was  held  that  it  was  lia- 
ble although  no  negligence  or  want  of  skill  was  alleged  or  proved.  The 
doctrine  laid  down  in  this  case,  however,  was  carefully  limited  in  the 
subsequent  case  of  Losee  v.  Buchanan,  51  N,  Y.  476,  in  which  the  owner 
of  a  steam-boiler  was  held  not  to  be  liable  for  damages  occasioned  by  its 
explosion,  in  the  absence  of  proof  of  fault  or  negligence  on  his  part;  and 
it  was  said  that  the  defendant  was  held  liable  in  the  Ooho^  Case  upon 
the  ground  that  its  acts  in  casting  the  rocks  upon  the  plaintiff's  premises 
were  direct  and  immediate.  In  the  same  line  is  the  case  of  CahUl  v. 
Eastman,  18  Minn.  324,  (Gil.  292,)  in  which  the  defendants  were  held 
liable  for  the  consequences  of  an  ordinary  spring  freshet,  without  proof 
of  negligence  or  unskiUfulness  on  their  part  in  the  construction  and  main- 
tenance of  a  tunnel  through  which  water  flowed  and  damaged  the  plain- 
tiff's mill.  Defendants'  liability  was  put  upon  the  ground  that  the  dam- 
ages the  plaintiff  sustained  were  the  direct  and  immediate  result  of  the 
defendants'  operations  on  their  own  land.  "The  plaintiffs  had  a  right 
to  hold  their  property  free  of  such  a  result  of  the  defendants'  use  of  their 
land."  The  authorities  are  carefully  collated,  and  the  opinion  is  a  very 
instructive  one.  These  cases  would  be  apposite,  if  the  defendants  had 
found  it  necessary,  in  the  construction  of  their  line,  to  cut  the  wires  of 
the  telephone  company,  remove  its  posts,  or  commit  any  other  direct 
depredation  upon  its  property. 
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4.  Subject  to  these  exceptions,  we  understand  the  law  to  be  well  set- 
tled that  no  person  is  liable  for  damages  incidentally  occasioned  to  an- 
other by  the  necessary  and  beneficial  use  of  his  own  property,  or  of  a 
franchise  granted  to  him  by  the  state.  The  principle  is  thus  stated  by 
Judge  WooDWORTH  in  PanUm  v.  Holland^  17  Johns.  92-99: 

"On  reviewing  the  cases,  I  am  of  opinion  that  no  man  is  answerable  in 
damages  for  the  reasonable  exercise  of  a  right,  when  it  is  accompanied  by  a 
cautious  regard  for  the  rights  of  others,  when  there  is  no  just  ground  fur  the 
charge  of  negligence  or  unskillfulness,  and  when  the  act  is  not  done  mali- 
ciously." 

Illustrations  of  this  principle  are  plentifully  scattered  through  the  re- 
ports. It  extends  not  merely  to  the  digging  up  of  ground  for  a  new 
building,  whereby  the  walls  of  the  next  house  are  injured,  {Pardon  v. . 
Holland,  17  Johns:  92-99;  Thurston  v.  Hancock,  12  Mass.  220,)  but  to 
the  burning  of  fallow  land,  whereby  fire  is  communicated  to  adjoining 
lands,  {Clark  v.  Fod,  8  Johns.  329,)  to  the  erection  of  a  mill-dam, 
whereby  water  is  in  part  diverted  from  a  lower  mill,  (Piatt  v.  Johnson^ 
15  Johns.  213,)  to  the  building  of  a  basin  or  bridge,  whereby  access  to 
plaintiff's  dock  is  obstructed,  {Lansing  v.  Smithy  8  Cow.  148,  4  Wend. 
9;  GUman  v.  Philadelphiuy  3  Wall.  713,)  and  even  to  the  pollution  of  a 
stream  by  the  discharge  of  tan-bark  from  an  upper  mill,  which  was 
suffered  to  float  down  upon  the  mill  of  the  plaintiff,  where  it  was 
shown  to  have  been  the  uniform  custom  of  the  country  to  permit  it, 
{Snow  V.  Parsons,  28  Vt.  459.)  A  distinction  is  drawn  between  cases 
where  the  pollution  of  a  stream  is  indispensable  to  its  beneficial  use,  and 
cases  where  the  pollution  is  such  as  to  make  it  absolutely  useless  to  man- 
ufacturers lower  down  the  river.  Of  the  latter  class  is  Merrifidd  v.  Ixmi-- 
hard,  13  Allen,  16,  where  the  defendant  threw  vitriol  and  other  noxious 
substances  into  the  stream  a  short  distance  above  plaintifi^'s  factory,  by 
means  of  which  the  water  was  corrupted  so  that  it  corroded  plaintiff''s 
engine  and  boiler,  and  rendered  them  unfit  for  use.  In  such  cases  the 
court  will  weigh  the  circumstances  and  necessities  of  the  case,  and  the 
manner  in  which  the  stl^am  has  heretofore  been  used.  Cooley,  Torts, 
587.  In  the  case  of  Coal  Co.  v.  Sanderson,  118  Pa.  St.  126,  6  Atl.  Rep. 
453,  it  was  held  that  one  operating  a  coal  mine  in  the  ordinary  and 
usual  manner  may  drain  or  pump  water  upon  his  own  lands,  which  per- 
colates into  the  stream  which  forms  the  natural  drainage  of  the  basin  in 
which  the  mine  was  situated,  although  the  quantity  of  water  may 
thereby  be  increased,  and  its  quality  so  affected  as  to  render  it  totally 
unfit  for  domestic  purposes  by  the  lower  riparian  owners.  It  was  inti- 
mated that  the  use  and  enjoyment  of  a  stream  of  pure  water  for  domes- 
tic purposes  must,  from  the  necessity  of  the  case,  give  way  to  the  inter- 
ests of  the  communities,  in  order  to  permit  the  development  of  the  nat- 
ural resources  of  the  country,  and  to  make  possible  the  prosecution  of 
the  lawful  business  of  mining  coal.  It  is  said,  in  the  opinion  of  the 
court,  to  be  "a  general  proposition,  that  every  man  has  the  right  to  the 
natural  use  and  enjoyment  of  his  own  property;  and  if,  whilst  lawfully 
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ID  such  use  and  enjoyment,  without  n^Iigence  or  malice  on  bis  part, 
an  unavoidable  loss  occurs  to  bis  neighbor,  it  is  damnum  absque  injuria; 
for  the  rightful  use  of  one's  own  land  may  cause  damage  to  another,  with- 
out any  legal  wrong." 

The  same  principle  is  applicable  to  the  case  of  a  public  officer,  who,  if 
authorized  by  law  to  excavate  earth  in  grading  a  street,  or  constructing  a 
tunnel,  will  not  be  responsible,  in  the  absence  of  negligence,  for  damage 
to  abutting  property  owners.  Smith  v.  Washington  Corp.^  20  How.  135; 
TrmitporiatiDn  Co,  v.  Chicago^  99  U.  S.  635;  Callendery.  Marshy  1  Pick. 
418;  Raddiff^s  Ex^rsv,  Mayor,  4  N.  Y.  195.  In  this  last  case,  it  is  said  that 
an  act  done  under  lawful  authority,  if  done  in  a  proper  manner,  can  nev- 
er subject  the  party  to  an  action,  whatever  consequences  may  follow. 
The  case  of  McCk/mbs  v.  Akron,  15  Ohio,  474,  in  which  it  was  held  that  a 
corporation  was  liable  for  injuries  to  plaintiff^s  property  in  cutting  down 
and  grading  a  street,  is  opposed  to  the  great  weight  of  authority,  and  in 
a  number  of  cases  has  been  denied  to  be  law.  See,  also,  Chapman  v. 
BaUroad  Co.,  10  Barb.-360.  In  Sted  Co.  v.  Kenyon,  6  Ch.  Div.  773,  it 
is  said,  with  regard  to  the  storage  of  water  upon  defendant's  land,  that 
is  was  necessary  for  the  plaintiff  to  show,  not  only  that  he  had  sustained 
dan^age,  but  that  the  defendant  had  caused  it,  by  going  beyond  what 
was  necessary  in  order  to  enable  him  to  have  the  natural  use  of  his  own 
laud.  In  Attorney  General  v.  Asylum,  L.  R.  4  Ch.  146,  defendant 
was  held  liable  for  polluting  a  stream  by  its  sewage,  upon  the  ground 
that  the  evil  might  have  been  remedied  by  depositing  the  sewage  else- 
where. Other  instances  of  serious  damage,"  suffered  without  the  pos- 
sibility of  recourse,  may  occur  whenever  a  rival  bridge  is  authorized  to 
be  built  across  a  stream,  as  was  done  in  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420.  The  building  of  a  new  railroad  may  destroy  the 
value  of  a  turnpike,  of  a  line  of  coaches,  of  taverns,  public  houses, 
and  even  of  small  towns  lying  along  its  line.  Illustrations  are  found  in 
Boukm  V.  Crowther,  2  Barn.  &  C.  703;  and  NicMs  v.  Marsland,  L.  R.  10 
Exch.  255. 

In  Rockwood  v.  Wilson,  11  Cush.  226,  it  is  said  that  "nothing  can  be 
better  settled  than  that,  if  one  do  a  lawful  act  upon  his  own  premises, 
he  cannot  be  held  responsible  for  injurious  consequences  that  may  result 
from  it,  unless  it  was  so  done  as  to  constitute  actionable  negligence." 
What  shall  be  considered  indirect,  as  distinguished  from  direct,  injuries, 
is  clearly  stated  in  BaUroad  Co,  v.  Marchant,  119  Pa.  St.  541 ,  13  Atl.  Rep. 
690,  in  which  a  construction  was  given  to  a  constitutional  provision 
of  Pennsylvania  securing  just  compensation  by  corporations  for  property 
"injured  or  destroyed,"  as  well  as  "taken."  It  was  held  to  be  confined 
to  such  injuries  to  one's  property  as  are  actual,  positive,  and  visible, — 
the  natural  and  necessary  results  of  the  original  construction  or  enlarge- 
ment of  its  works  by  a  corporation,  and  of  such  certain  character  that  com- 
pensation therefor  may  be  ascertained  at  the  time  the  works  are  being 
constructed  or  enlarged,  and  paid  or  secured  in  advance,  as  distinguished 
from  indirect  injuries  to  the  plaintiff,  which  were  the  result  merely  of  a 
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subsequent  operation  of  its  railroad  in  lawful  manner,  without  negli- 
gence, unskillfulness,  or  malice. 

The  substance  of  all  the  cases  we  have  met  with  in  our  examination 
of  this  question — and  we  have  cited  but  a  small  fraction  of  them — 
is  that,  where  a  person  is  making  lawful  use  of  his  own  property,  or  of 
a  public  franchise,  in  such  a  manner  as  to  occasion  injury  to  another, 
the  question  of  his  liability  will  depend  upon  the  fact  whether  he  has 
nja<le  use  of  the  means  which,  in  the  progress  of  science  and  improve- 
ment, have  been  shown  by  experience  to  be  the  best;  but  he  is  not 
bound  to  experiment  with  recent  inventions,  not  generally  known,  or  ta 
adopt  expensive  devices,  when  it  lies  in  the  power  of  the  person  in- 
jured to  make  use  himself  of  an  effective  and  inexpensive  method  of 
prevention.  Hoyt  v.  Jeffers,  30  Mich.  181.  If,  in  the  case  under  con- 
sideration, it  were  shown  that  the  double  trolley  would  obviate  the  in* 
jury  to  complainant  without  exposing,  defendants  or  the  public  to  any 
great  inconvenience  or  a  large  expense,  we  think  it  would  be  their  duty  ta 
make  use  of  it,  and  should  have  no  doubt  of  our  power  to  aid  the  com- 
plainant by  an  injunction;  but,  as  the  proofs  show  that  a  more  effect- 
ual and  less  objectionable  and  expensive  remedy  is  open  to  the  com- 
plainant, we  think  the  obligation  is  upon  the  telephone  company  to 
adopt  it,  and  that  defendants  are  not  bound  to  indemnify  it;  in  other 
words,  that  the  damage  incidentally  done  to  the  complainant  is  not 
such  as  is  justly  chargeable  to  the  defendants.  Unless  we  are  to  hold  that 
the  telephone  company  has  a  monopoly  of  the  use  of  the  earth,  and  of  all 
the  earth  within  the  city  of  Nashville,  for  its  feeble  current,  not  only  as 
against  the  defendants,  but  as  against  ail  forms  of  electrical  energy  which^ 
in  the  progress  of  science  and  invention,  may  hereafter  require  its  use, 
we  do  not  see  how  this  bill  can  be  maintained.  We  place  our  denial  of 
an  injunction  upon  the  grounds: 

1.  That  the  defendants  are  making  lawful  use  of  the  franchise  con- 
ferred upon  them  by  the  state,  in  a  manner  contemplated  by  the  stat* 
ute,  and  that  such  act  cannot  be  considered  as  a  nuisance  in  itself. 

2.  That,  in  the  exercise  of  such  franchise,  no  negligence  has  been 
shown,  and  no  wanton  or  unnecessary  disregard  of  the  rights  of  tha 
complainant. 

3.  That  the  damages  occasioned  to  the  complainant  are  not  the  di- 
rect consequence  of  the  construction  of  the  defendants*  roads,  but  are 
incidental  damages  resulting  from  their  operation,  and  are  not  recoveis 
able. 

The  cases  involving  this  principle  are  almost  innumerable;  and  in 
our  examination  of  them  we  are  satisfied  the  great  weight  of  authority 
bears  in  the  direction  we  have  indicated.  As  a  result,  the  motion  for 
an  injunction  must  be  denied* 
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SwEATT  V.  Burton, 

{Circuit  Court,  S.  D,  Calif omia.    April  38, 1890.) 

Ejectment— Title  to  Sustain— State  Certipioatb  or  Pubchabb. 

Recovery  in  ejectment  being:  only  on  strict  legal  title,  ejectment  cannot  be  main- 
tained on  a  state  certificate  of  purchase,  which  is  but  a  contract  for  a  patent  on 
compliance  by  the  purchaser  with  its  terms,  though  such  oerUiicate  is  made  by  the 
state  statutes  primafacie  evidence  of  titlo. 

Ejectment. 

Wdls^  Guthrie  &  Zee,  for  plaintiff.  ' 
j  Frdvk  P.  Taylor y  (T.  M.  McNamara^  of  counsel,)  for  defendant. 

I  Ross,  J.     This  is  an  action  of  ejectment  brought  by  the  plaintiff  to  re- 

I  cover  of  the  defendant  possession  of  certain  land  which  was  a  portion  of 

I  the  land  granted  to  the  state  of  California  as  swamp  and  overflowed  land 

j  by  the  act  of  congress  of  September  28,  1850.     The  plaintiff  relies  for  a 

I  recovery  upon  a  certificate  of  purchase  issued  by  the  receiver  of  the  state 

I  land-office  to  one  Lamberson  on  the  28ih  of  August,  1884,  to  whose 

rights  he  claims  to  have  succeeded  by  subsequent  assignments  and  mesne 
I  conveyances.     It  will  not  be  necessary  to  pa.ss  upon  the  points  made  and 

argued  by  the  counsel  in  the  case,  ibr  the  reason  that  ejectment  cannot 
be  maintained  in  the  federal  courts  upon  a  state  certificate  of  purchase, 
which  is  but  a  contract  for  the  sale  and  conveyance  of  the  land,  to  be 
followed  by  a  patent  conveying  the  legal  title  upon  the  compliance  on 
the  part  of  the  purchaser  with  the  terms  of  the  contract  and  the  full  pay- 
ment of  the  purchase  price.  It  is  true  that  by  section  3514  of  the  Po- 
litical Code  of  California  such  certificates  are  made  jpnrmz/acte  evidence 
of  title,  and  that  by  the  next  succeeding  section  they,  together  with  all 
rights  acquired  thereunder,  are  made  subject  to  sale  by  deed  or  assign- 
ment. But  it  is  manifest  from  the  provisions  of  the  California  statute 
upon  the  subject  that,  until  the  issuance  of  the  state  patent,  the  l^al  title 
remains  in  the  state,  and  such  is  the  decision  of  the  supreme  court  of 
the  state  in  the  case  of  Manly  v.  Hewlett^  55  Cal.  97;  and,  since  it  is  the 
established  doctrine  of  the  supreme  court  of  the  United  States  that  in  the 
federal  courts  a  recovery  in  ejectment  can  be  had  alone  upon  the  strict 
legal  title,  it  follows  necessarily  that  one  holding  such  state  certificate 
only,  cannot  maintain  such  an  action  in  this  court,  whatever  effect  may 
be  given  in  the  state  courts  to  the  state  statute  making  such  certificates 
primafacie  evidence  of  title.  In  a  late  case  in  the  supreme  court — that 
of  Langdon  v.  Sherwood^  8  Sup.  Ct.  Rep.  429 — the  court,  in  speaking  of 
a  statute  of  the  state  of  Nebraska  which  declared  that  the  duplicate  re- 
ceipt of  the  receiver  of  any  land-office  that  the  books  of  his  office  show 
the  sale  of  a  tract  of  land  to  a  certain  individual  "is  proof  of  title,  equiv- 
alent to  a  patent,  against  all  but  the  holder  of  an  actual  patent,"  said ' 
that,  "whatever  effect  may  be  given  to  this  statute  in  the  courts  of  the 
state  of  Nebraska,  it  is  obvious  that  in  the  circuit  court  of  the  United 
States  it  cannot  be  received  as  establishing  the  legal  title  in  the  bolder 
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of  such  certificate."  It  is  true  that  the  Nebraska  case  wa^  one  of  a  dei^ 
ivation  of  title  from  the  United  States,  where  the  existence  of  the  certifi- 
cate only  implied  that  the  legal  title  remained  in  the  government.  But 
it  is  just  as  plain  that,  in  the  case  at  bar,  the  existence  of  the  certificate 
only  implies  that  the  legal  title  remains  in  the  state;  for,  according  to 
the  provisions  of  the  state  statute  in  respect  to  the  disposal  of  the  swamp 
and  overflowed  lands,  the  certificate,  which  is  but  a  contract  for  the  sale 
of  the  land,  and  is  issued  upon  the  payment  of  20  per' cent,  of  the  pur- 
chase money,  is  to  be  followed  by  a  patent  conveying  the  title  when  the 
purchaser  has  complied  with  all  of  the  conditions  of  the  contract,  and 
paid,  the  full  amount  of  the  purchase  money.  "The  circuit  court,"  said 
the  supreme  court  in  Langdon  v.  Sherwood^  "cannot  presume  that  a  pat- 
ent has  been  issued  to  the  party  to  whom  such  certificate  was  issued,  or 
to  any  one  to  whom  he  may  have  transferred  it.  *  *  *  If  it  never 
issued,  it  is  obyious  that  the  legal  title  remains  in  the  United  States,  and, 
according  to  the  well-settled  principles  of  the  action  of  ejectment,  the 
plaintiff  cannot  be  entitled  to  recover  in  the  action  at  law.  To  receive 
this  evidence,  and  to  give  to  it  the  effect  of  proving  a  legal  title  in  the  holder 
of  such  a  receipt,  because  the  statute  of  the  state  proposes  to  give  to  it 
such  an  effect,  is  to  violate  the  principle  asserted  in  Bagnell  v.-Broderickj 
13  Pet.  436,  that  it  is  for  the  United  States  to  fix  the  dignity  and  char- 
acter of  the  evidences  of  titles  which  issue  from  the  government.  And 
it  is  also  in  violation  of  the  other  principle  settled  by  the  cited  decisions, 
that  in  the  courts  of  the  United  States  a  recovery  in  ejectment  can  be  had 
alone  upon  the  strict  legal  title,  and  that  the  courts  of  law  do  not  enforce 
in  that  manner  the  equitable  title  evidenced  by  these  certificates."  To 
the  same  effect  is  Hooper  v.  Scheimer,  23  How.  235;  Fenn  v.  Hdme^  21 
How  482;  and  Sheirbum  v.  De  Cordova,  24  How.  425,  in  which  latter 
case  the  court  said: 

"By  a  statute  of  Texas,  'all  certificates  for  head-rights,  land  scrip,  bounty 
warrants,  or  any  other  evidence  of  right  to  land  recognized  by  the  laws  of  this 
government,  which  have  been  located  or  surveyed,  shall  be  deemed  and  held 
as  sufficient  title  to  authorize  the  maintenance  of  actions  of  ejectment,  trespass, 
or  any  other  legal  remedy  given  by  law.'  Hart.  Dig.  art.  8230.  The  testi* 
mony  adduced  by  the  plaintiff,  it  would  seem,  would  have  authorized  a  suit 
in  the  courts  of  Texas,  where  rights,  whether  legal  or  equitable,  are  disposed 
of  in  the  same  suit.  But  this  court  has  established,  after  full  consideratioa, 
that  in  the  courts  of  the  United  States  suits  for  the  recovery  of  land  can  only 
be  maintained  upon  a  legal  title.  It  is  not  contended  in  this  case  that  the 
plaintiff  has  more  than  an  incipient  equity.  This  question  was  so  fully  consid- 
ered by  the  court  in  Fenn  v.  Holme^  21  How.  481,  that  a  further  discussion 
is  unnecessary." 

In  view  of  these  decisions,  it  seems  to  me  dear  that  there  must  be 

judgment  for  defendant,  regardless  of  the  points  made  by  counsel  in  the 

case.     It  is  proper  to  add  that,  in  the  case  of  Smiih  v.  ifUchdl,  32  Fed. 

'  Rep.  680,  the  point  now  considered  and  determined  waa  not  brought  to 

the  attention  of  the  court.    Judgment  for  defendant. 
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Ck>NNOR  V.  Samb. 

(CfireiiU  C(mr%  S.  D.  CalifamUu    April  14,  ISML) 

PUiDTHO— AWsWER'LiMITBD  PARTNERSHIP. 

Rot.  St.  N.  Y.  pt.  3,  o.  4,  tit.  1,  $  7,  upon  the  formation  of  limited  partnersblpe,  re- 
quires that  an  affidavit  of  one  or  more  general  partners  shall  be  filed  with  the  oiiginal 
certificate,  stating  that  the  sum  therein  specified  to  hare  been  oontribated  by  the 
special  partner  was  actually  and  in  good  faith  paid  in  cash.  Held  that,  on  a 
suit  to  charge  a  special  as  a  general  partner,  an  answer  which,  instead  of  an  aver- 
ment that  such  sum  was  paid^  alleges  that  such  affidavit  was  duly  filed,  is  not  de- 
murrable, since  the  aifidavlt  itself,  if  given  in  evidence,  would  be  prima  f<KU 
proof  of  such  payment. 

At  Law.     On  demurrer  to  the  answer. 

RoQuMd  <k  Ach  and  Brunaon,  Wilson  &  Lamme^  for  plaintiffik 

Dooner  &  Burdett^  for  defendants. 


I  Ross,  J.     In  this  case  the  plaintifis  seek  to  charge  the  defendant  New- 

I  hall  as  a  general  partner  in  the  firm  of  C.  A.  Wjatt  &  Co.,  composed  of 

the  defendants  Wyatt  and  Newhall,  and  heretofore  existing  and  doing 
business  in  the  state  of  New  York.  To  the  complaint,  Newhall  has  an- 
swered, and  among  other  things  sets  up  that  he  was  a  limited  partner, 
only,  in  the  firm,  and  that  prior  to  the  commencement  of  this  action  the 
I  business  of  the  firm  was  suspended,  and  the  firm  practically  dissolved, 

by  the  absconding  of  Wyatt;  that  subsequently,  and  also  prior  to  the 
bringing  of  this  suit,  defendant  Newhall  commenced  an  action  against 
Wyatt  in  the  supreme  court  of  the  state  of  New  York,  in  which  action  a 
i  receiver  was  duly  appointed  by  the  court  of  all  of  the  property  and  as- 

I  sets  of  the  firm,  which  receiver  qualified,  and  took  into  his  possession 

I  all  of  its  property  and  assets,  which  he  stilt  holds;  that  prior  to  the  going 

I  into  effect  of  the  copartnership,  and  to  the  commencement  of  business 

by  the  firm,  the  respective  partners,  under  and  pursuant  to  the  pro- 
I  visions  of  the  statutes  of  the  state  of  New  York  providing  for  the  for- 

mation of  such  limited  partnerships,  executed,  acknowledged,  and  caused 
to  be  recorded  and  published,  the  certificate  required  by  the  statute;  and 
I  that  at  the  same  time  each  of  the  partners  filed  his  afiidavit,  in  due  form, 

I  setting  forth  that  the  amount  specified  in  said  certificate  as  contributed 

I  by  the  special  partner  was  actually  paid  in  in  lawful  money  of  the  United 

I  States. 

I  The  point  of  the  demurrer  which  has  been  filed  to  this  defense  is  that 

the  answer  should  expressly  allege  that  the  contribution  of  the  special 
partner  was  paid  in,  in  cash,  before  the  certificate  was  filed.  Un- 
doubtedly such  payment  must  have  been  made  before  the  protection 
afforded  by  the  statute  could  attach  to  the  special  partner.  But  the 
question  now  is  one  of  pleading,  and  the  answer  of  the  defendant  New- 
hall seems  to  me  to  comply  with  the  requirements  of  the  rule  as  stated 
in  Bates'  Law  of  Limited  Partnership  at  section  199,  and  in  the  cases 
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cited  by  him  in  support  of  the  text.  It  was  held  by  the  court  in  the 
case  of  Bank  v.  Gould^  5  Hill,  315,  that,  the  aflSdavit  being  a  necessary 
part  of  the  machinery  for  forming  a  limited  partnership,  it  was  properly 
given  in  evidence,  along  with  the  certificate  and  other  papers,  for  the 
purpose  of  showing  that  the  requirements  of  the  statute  had  been  com- 
plied with,  and  that,  where  the  paperj  are  regular  and  sufficient  in  form, 
they  make  out  a  prima  fade  case  for  the  defendant  that  the  partnership 
was  a  limited  one,  and  throws  the  burden  upon  the  plaintiffs  of  showing 
that  something  was  wrong  before  they  could  charge  the  defendant  as  a 
general  partner.  If  the  affidavit  is  sufficient  proof  in  the  first  instance 
of  the  fact  of  payment,  it  would  seem  to  follow  that  the  allegation  of  the 
making  of  such  affidavit  is  sufficient;  for  it  cannot  be  that  it  is  necessary 
to  allege  a  stronger  case  than  it  is  necessary  to  prove.  The  demurrer  is 
overruled.  A  similar  order  will  be  entered  in  the  case  of  Connor  v. 
Wyatt  and  NewhaUy  which  was  submitteii  at  the  same  time  as  the  present 
case,  and  in  which  the  same  point  arises. 


McKaiq  r.  Northern  Pag.  R.  Co. 

iVircuU  CourU  D.  Minnesota.    September,  1889.) 

Pellow-Servants — Fireman  and  Telegraph  Operator. 

A  lelegraph  operator  employed  by  a  railroad  company  to  give  Informatioii  in  xe* 
gard  to  the  location  of  trains  on  the  road,  and  to  communicate  to  the  operators  on 
the  trains  instructions  for  running  them,  received  by  him  f rom.the  train  dispatcher, 
is  a  fellow-servant  of  the  firemen  on  such  trains. 

At  I.aw.  Motion  by  defendant  to  instruct  the  jury  to  find  a  verdict 
for  defendant. 

The  facts  in  this  case  are  as  follpwsr  On  November  3, 1886,  at  11 :  15 
p.  M.,  there  was  a  collision  between  an  east  and  a  west  bound  freight 
train  of  the  defendant,  at  Tower  Cit}',  Dak.,  seven-eighths  of  a  mile  east 
of  Tower  City  station,  whereby  the  plaintiff,  a  fireman  on  the  west-bound 
train,  was  injured,  and  this  action  is  brought  recover  damages  for  such 
injuries.  The  two  trains  at  the  time  of  the  collision,  and  for  some  time 
prior  thereto,  had  been  running  on  telegraphic  orders  emanating  from 
the  train  dispatcher  at  Jamestown,  to  the  local  operator  at  Tower  City, 
which  method  of  running  said  trains  had  become  necessary  from  the  fact 
that  the  east-bound  train  was  a  special,  and  was  also  continually  losing 
time,  and  the  west-bound  train  was  some  hours  behind  time.  The  sta- 
tions along  defendant's  line,  as  far  as  are  material  in  this  case,  are,  com- 
mencing at  the  east,  Casselton,  Buffalo,  Tower  City,  Valley  City,  and 
Jamestown.  When  the  east-bound  train  vma  at  Valley  City,  the  west- 
bound train  was  at  Casselton,  and  the  train  difepfttcher  at  Jamestown, 
while  these  trains  were  at  these  respective  stations,  telegraphed  orders, 
which  were  duly  delivered  to  the  trainmen  of  each  train,  to  meet  each 
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other  at  Buffalo,  and  after  the  delivery  of  this  order  to  the  engineer  and 
conductor  of  the  respective  trains  each  train  started  on  its  journey.  The 
east-bound  train,  however,  lost  so  much  time  in  getting  up  a  heavy  grade 
just  east  of  Valley  City  that  it  became  necessary  to  change  the  meeting 
point,  and  place  it  further  west  than  Buffalo.  The  orders  of  the  com- 
pany regulating  the  movements  of  trains  by  telegraphic  orders  are  as 
follows: 

"The  general  rule  to  be  observed  in  moving  freight  trains  against  each  other 
is  to  obtain  the  understanding  of  the  conductor  and  engineer  of  the  train  hav- 
ing the  right  to  the  road  before  runnipg  any  train  against  them.  If,  liow- 
ever,  the  conditions  are  favorable  for  holding  freight  trains  through  the  oper- 
ator, and  serious  delays  can  be  avoided  thereby,  dispatcher  can  depend  upon 
the  signature  of  the  operator,  green  signals,  and  torpedoes,  to  hold  such  rul- 
ing train  for  orders  at  any  telegraph  station  other  than  the  meeting  point,  and, 
in  extreme  cases,  trains  can  be  held  for  each  other  at  the  meeting  points  by 
putting  out  red  signals  and  torpedoes  1,000  feet  in  both  directions  from  the 
telegraph  oflfice  in  addition  to  the  green  signal  and  torpedoes  at  the  telegraph 
office.  When  there  is  no  telegraph  office  at  the  meeting  point,  the  red  signal 
and  torpedoes  must  be  used  for  holding  at  the  telegraph  otBce  distant  from  the 
meeting  point."  0 

The  train  dispatcher  at  Jamestown  telegraphed  the  operator  at  Tower 
City  to  put  out  the  signals  required  by  the  rules  to  flag  and  hold  the 
east-bound  train  for  orders,  and  shortly  afterwards  said  operator  tele- 
graphed back  to  the  train  dispatcher  that  the  signals  were  out.  The 
train  dispatcher  then  issued  the  order  changing  the  meeting  place  of  the 
trains  from  Buffalo  to  Tower  City.  This  order  was  delivered  to  the  con- 
ductor and  engineer  of  the  plaintiff's  train  when  it  reached  Buffalo,  and 
thereupon  that  train  proceeded  from  Buffalo,  expecting  to  meet  the  east- 
bound  train  at  Tower  City.  Orders  were  also  sent  to  the  operator  at 
Tower  City  to  be  delivered  to  the  conductor  and  engineer  of  the  east- 
bound  train  when  it  reached  that  point.  The  east-bound  train,  however, 
ran  through  Tower  City  without  stopping,  and  collided  with  the  plain- 
tiff's train,  seven-eighths  of  a  mile  east  of  Tower  City.  The  negligence 
charged  is  that  the  telegraph  operator  at  Tower  City  failed  to  and  neg- 
lected to  put  out  the  signals,  as  required  by  the  rules  of  the  company, 
in  order  to  stop  said  east-bound  train,  and  that  the  company  therefore 
is  liable. 

a  D,  &  r.  Z).  O'Brien,  for  plaintiff. 

J.  C.  BvUilt,  Jr,^  for  defendant. 

Nelson,  J.  In  this  case  I  am  constrained,  from  my  view  of  the  law, 
to  say  that  the  motion  made  by  defendant's  counsel  must  be  granted. 
To  entitle  the  plaintiff  to  recover  under  any  circumstances,  it  is  neces- 
sary for  him  to  show  that  the  injury  which  he  sustained  was  in  conse- 
quence of  the  negligence  of  the  defendant.  The  collision  was  due  to  the 
negligence  of  somebody.  If  it  was  the  negligence  of  the  engineer  of  the 
east-bound  train,  owing  to  the  fact  that  he  was  running  too  fast,  so  that 
he  could  not  stop,  or  he  failed  to  see  any  signals  if  any  were  put  out, 
plaintiff  caimot  recover,  because  he  was  a  fellow-servant  and  co-employe 
V.42F.no.6— 19 
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under  the  same  employer,  and  the  injury  was  due  to  the  negligence  of  a 
fellow-employe  in  the  same  employment. 

But  it  is  claimed  on  the  pait  of  the  plaintiff  that  the  accident  was  due 
to  the  failure  on  the  part  of  the  operator  to  cotnply  with  the  orders  given 
him  by  the  train  dispatcher,  and  that  his  negligence  was  the  negligence  of. 
the  defendant;  or,  at  least,  that  the  defendant  was  liable  for  any  injury  that 
was  occasioned  by  a  failure  on  the  part  of  the  operator  to  fulfill  his  duty. 
Now,  the  rule  is  well  settled  that  any  injury  occurring  to  a  fellow-servant, 
through  the  negligence  of  another  servant  engaged  in  the  same  common  em- 
ployment, exempts  the  master  from  all  liability.  The  best  definition  I 
find  of  a  ''fellow-servant"  is  in  McAndrewa  v.  Burns,  39  N.  J.  Law,  117. 
A  "common  employment"  is  defined  to  be  "a  service  of  such  a  kind  that 
in  the  exercise  of  ordinary  sagacity  all  engaged  in  it  may  be  able  to  fore- 
see, when  accepting  it,  that  through  the  negligence  of  a  fellow-servant  it 
may  probably  expose  them  to  injury."  That  is  a  clear  and  distinct  defi- 
nition. The  definition  given  and  recognized  by  courts  for  a  long  time 
was  that  all  persons  employed  by  the  same  employer  or  master  en- 
gaged in  a  common  enterprise  are  fellow-servants,  and  that  any  act  of 
negligence  df  ne  by  one  of  them  would  exempt  the  master.  One  of  the 
limitations  to  that  rule  recognized  by  the  courts  is  that  where  an  em- 
ploye is  placed  in  charge  of  the  entire  operation  or  of  a  separate  depart- 
ment, either  in  regard  to  the  entire  work  or  a  separate  department,  with 
full  control  of  the  same,  he  is  a  representative  of  the  master,  a  vice-prin- 
cipal, and  for  his  acts  the  employer  is  responsible.  As  far  as  railroads 
are  concerned,  an  example  is  a  general  ^uperintendentj  he  represents 
the  company.  So  a  road-master,  a  foreman  in  charge  of  machine- 
shops,  persons  having  either  entire  control  of  the  work  and  management 
of  it  or  departments,  and  heads  of  departments.  Another  limitation  is 
that  wherever  an  employer,  instead  of  discharging  an  absolute  duty  which 
he  owes  to  the  employe  himself,  intrusts  it  to  another  agent  or  employe, 
such  agent  or  employe  is  not  a  fellow-servant,  within  the  meaning  of  the 
rule  of  liaibility  lor  negligence.  As  an  instance  of  that,  the  obligation 
exists  that  suitable  machinery  shall  be  furnished  to  the  employe,  and  a 
safe  place  for  the  employe  to  work  in.  That  is  an  absolute  obligation  on 
the  part  of  the  employer.  If  he  does  not  do  it  himself,  but  intrusts  it  to 
an  agent  or  another  employe,  and  that  agent  or  employe  is  guilty  of  n^- 
ligencein  not  furnishing  suitable  machinery,  or  in  not  furnishing  a  proper 
place  for  the  employe  to  work  in,  he  represents  the  employer,  and  a  fjiil- 
ure  of  duty  on  his  part,  or  want  of  care  on  his  part,  renders  the  employer 
responsible  for  his  negligence.  Another  limitation  has  been  recognized 
by  courts  of  high  authority,  and  that  is  where  two  employes,  serving  the 
same  employer,  are  engaged  in  different  classes  of  work,  they  are  not  re- 
garded as  fellow-servants  or  fellow  employes.  Judge  Miller  decided  a 
case  {Garrahy  v.  Railroad  Co,,  25  Fed.  Rep.  258)  where  a  laborer  was 
employed  in  distributing  rails  along  a  track  to  be  used  in  replacing  the 
old  rails.  The  person  managing  a  switch-engine  in  the  neighborhood, 
in  the  same  yard,  transferring  cars  in  one  part  of  the  yard  to  another,  by 
his  negligence  injured  the  laborer,  who  was  distributing  these  rails  in 
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connection  with  other  laborers  under  a  foreman  or  boss,  and  the  court 
held  that,  inasmuch  as  the  person  managing  the  switch-engine  was  not 
transferring  cars  which  were  loaded  with  rails  to  be  used  by  the  laborer 
in  distributing  them  along  the  track,  he  was  not  a  fellow-emploN^e  or  co- 
employe  with  the  laborer,  and  the  company  was  liable  for  his  negligence. 

It  is  claimed  that  in  the  Rosa  Case,  as  it  is  called,  (8  Fed.  Rep.  544,) 
which  went  to  the  United  States  supreme  court  from  this  court,  (5  Sup. 
Ct.  Rep.  184,)  it  was  held  that  the  fact  that  one  man  was  subordinate  to 
another,  and  under  his  control,  made  the  master  responsible  for  the  ac- 
tions of  the  person  so  in  authority  or  control. 

I  do  not  think  that  the  supreme  court  of  the  United  States  laid  down 
any  such  doctrine,  and  that  is  the  opinion  of  the  present  circuit  judge  of 
this  circuit.  Judge  Bhewer,  and  he  has  declined  to  recognize  it  in  this 
circuit  court.     See  Howard  v.  Railroad  Co. ^  26  Fed.  Rep.  837. 

In  the  Ro88  Case,  Judge  Field's  opinion  was  confined  exclusively  to 
the  case  in  hand, — the  negligence  of  the  conductor;  and  while  he  re- 
viewed the  authorities  in  regard  to  the  question  of  fellow-servant,  and 
defined  the  limitations  to  the  general  rule  yvhich  existed,  it  cannot  be 
said  that  the  court  intended,  and  I  think  it  expressly  says  that  they  did 
not  intend,  to  decide  any  further  than  that  decision  goes;  and  that  is, 
that  the  conductor  was  the  representative  of  the  railroad  company  in  the 
management  and  <iontrol  of  that  train. 

In  this  case  it  is  claimed  that  the  act  which  the  telegraph  operator  at 
Tower  City  was  to  perform  was  an  act  which  the  employer,  under  his 
obligation  to  the  employe,  was  required  to  perform;  that  it  was  his  act; 
and  that  the  telegraph  operator,  in  thfc  discharge  of  his  duty  in  perform- 
ing that  act,  represented  the  company;  and  that  an  omission  on  his  part 
to  perform  that  act  was  the  omission  of  the  railroad  company.  I  do  not 
think  this  case  comes  within  that  limitation.  The  telegraph  dispatcher 
of  that  department  at  Jamestown  undoubtedly  represented  the  company, 
and  if  he  had  been  guilty  of  any  negligence  the  company  could  be  held 
responsible.  But  he  was  guilty  of  no  negligence.  He  telegraphed  to 
this  operator,  and  received  an  answer  back  that  everything  required  to 
be  done  in  order  to  stop  the  east-bound  train  had  been  done,  so  that  the 
negliji;ence  would  be  the  negligence  of  the  j;elegraph  operator.  Is  the  tel- 
egraph operator  a  fellow-employe  with  the  fireman  who  was  injured  on 
the  westrbound  train?  It  is  well  known,  under  the  rules  of  the  company, 
that  the  purpose  of  his  employment  was  to  give  information  with  regard 
to  the  location  of  trains  upon  the  road,  and  also  to  communicate  any 
instructions  to  the  operators  of  these  trains  how  to  run,  and  when  and 
where  to  stop  and  start,  so  that,  as  far  as  the  operators  of  these  trains 
were  concerned,  he  was  connected  with  the  operation  of  them.  He  was 
instructed  by  the  train  dispatcher  to  take  steps  to  inform  the  persons 
operating  the  west-bound  train  to  stop  and  meet  the  east-bound  train  at 
Tower  City. 

The  engineers  and  firemen  of  the  east  and  west  bound  trains  were  in 
the  same  common  employment,  having  the  same  object  in  view,  and  so 
was  the  teli^raph  operator  at  Tower  City,  who,  under  his  duty  and  the 
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orders  which  were  sent  to  him,  was  required  to  communicate  information 
to  the  engineer  of  the  east-bound  train  how  to  run  and  what  to  do.  He  was 
a  co-employe  with  them  in  the  same  common  employment — common 
service — of  operating  both  trains  at  that  time,  and,  within  the  definition 
of  who  are  "fellow-servants"  and  who  are  "co-employes,"  I  think  he  comes 
within  that  rule.  So  that,  as  the  case  now  stands,  even  if  the  jury  should 
find  sufficient  evidence  tending  to  show  that  the  telegraph  operator  failed 
in  his  duty,  although  he  states  that  he  had  performed  it,  yet,  under  the 
rule  of  law  as  I  have  announced  it,  the  plaintiff  cannot  recover.  The 
negligence  of  the  telegraph  operator  was  not  the  negligence  of  the  railroad 
company. 

The  motion  must  be  granted.     Ordered  accordingly. 


United  States  v.  Windmuli^eb  et  aL 
{Circuit  Cour%  S.  D,  New  York,    April  29, 1890.) 

Customs  Duties— "Woot>  and  Wooden  Wares"— Gun  Blocks, 

Under  Act  Ck>ng.  March  3, 1888,  prescribing  rates  of  duty  on  wood  and  wooden 
wares,  gun  blocks,  which  are  not  "*  rough-hewn  or  sawed  only/*  but  are  planed  on 
two  sides,  are  subject  to  an  ad  valorem  duty  of  85  per  centi 

At  Law.     On  writ  of  error  from  district  court. 
Edward  Mitchell,  for  the  United  States. 
Hartley  &  Cdenian,  for  defendants  in  error. 

Wallace,  J.  The  provisions  of  Schedule  D  of  the  tariflf  act  of  March 
3,  1883,  in  prescribing  rates  of  duty  to  be  collected  upon  wood  and 
wooden  wares,  make  a  plain  discrimination  between  articles  that  are 
hewn  and  sawed,  or  sawed  only,  and  those  that  are  planed  on  one  or 
both  sides.  Unless  gun  blocks  are  "rough-hewn  or  sawed  only,"  they 
fall  within  the  classification  of  "manufactures  of  wood  not  specifically 
enumerated  or  provided  for,"  and  are  subject  to  an  ad  valorem  duty  of  35 
per  centum.  The  gun  blocks >im ported  by  the  defendants  in  error  were 
made  from  planks  first  sawed  to  get  the  proper  thickness  of  lumber,  and 
then  passed  under  a  planing- machine,  after  which  they  were  cut  from 
the  planks  in  the  form  of  the  design  marked  out  in  pencil  on  the  planed 
surfaces  of  the  planks.  Thus,  when  imported,  they  were  planed  on  both 
sides,  and  were  a  manufactured  article  in  a  crude  form.  The  court  below 
erred  in  instructing  the  jury  to  find  a  verdict  for  the  defendants.  Such 
an  instruction  could  only  have  been  warranted  by  evidence  showing  that 
the  gun  blocks  were  rough-hewn  or  sawed  only,  and  the  testimony  was 
all  the  other  way.  The  judgment  is  reversed,  and  the  case  remanded  to 
the  district  court  for  a  new  trial;  costs  of  this  court  to  be  paid  by  the  de- 
fendants in  error. 
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Electric  Gas-Liqhting  Co.  et  al.  v.  Fui^leb  a  cd. 
{Circuit  Court,  D.  Massachusetts.    May  2, 1890.) 

Patbkts— Noveltt—Electbic  Gas-Lighting  Appakatus. 

In  patents  No.  225,071,  to  Heory  F.  Packard,  and  No.  282,804,  to  Frank  V.  Sanford, 
for  improvements  in  electric  gaa-Ughting  apparatus,  the  claims  consisted  of  a  oom- 
binatioD  of  a  gas-burner,  a  fixed  electrode,  a  ratchet,  a  pawl,  a  spring,  a  lever  piv- 
oted loosely  on  the  stem  of  a  stop-cock,  and  having  two  arms,  to  one  of  which  was 
attached  an  elastic  contact  point,  and  stop-pin;  the  combination  being  so  arranged 
as  to  open  and  close  the  gas  passage  to  tne  tip  at  each  alternate  movement  of  the 
lever,  and,  conjointly  with  such  opening,  to  ignite  the  gas  by  an  electric  spark, 
generated  by  such  movement, — devices  which  should,  without  actuating  the  gas- 
cock,  repeat  the  electric  spark  by  the  return  movement  of  the  opening  devices  to 
their  normal  position  for  further  use.  Held  that,  though  some  parts  of  the  me- 
chanism were  old,  the  combination  was  new  and  useful,  and  the  invention  was 
patentable. 

In  Equity. 

Cdusten  Broioney  Walter  D.  Edmonds^  and  Edward  P.  Payson,  for  com- 
plainants. 

lAvermorej  Msh  &  Richardson,  for  defendants. 

Colt,  J.  This  is  a  bill  in  equity,  brought  for  the  infringement  of  letters 
patent  No.  225,071,  granted  to  Henry  F.  Packard,  and  No.  232,304, 
granted  to  Frank  V.  Sanford,  for  improvements  in  electric  gas-lighting 
apparatus.  The  patents  relate  to  that  form  of  electric  gas-lighting  where 
the  burner  is  operated  by  hand,  and  which  does  away  with  the  use  of 
matches.     Packard  says  in  his  specification: 

"My  invention  consists  in  certain  novel  devices,  hereinafter  fully  described, 
by  means  of  which  the  gas  is  turned  on  by  pressing  or  pulling  down  and  then 
releasing  a  lever  fitted  loosely  to  the  stem  of  the  cock,  and  thereby  causing  a 
vibrating  arm  to  sweep  past  the  tip  of  the  burner;  also,  in  the  combination, 
with  the  said  devices,  of  an  electric  contact-point  fixed  upon  the  end  of  the 
said  Tibrating  arm,  and  of  a  fixed  electrode  located  in  close  proximity  to  the 
orifice  from  which  the  gas  issues,  one  of  the  said  electrodes  being  insulated 
from  the  burner,  and  which,  by  the  action  of  the  said  devices,  are  caused  to 
make  and  break  coutact  when  the  gas  is  turned  on,  thereby  producing  an  elec- 
tric spark  and  igniting  the  gas." 

The  claims  relied  upon  are  the  third  and  fourth,  which  are  as  follows: 
"3.  In  combination  with  a  gas-burner.  A,  and  a  fixed  electrode,  n,  the 
ratchet,  D,  pawl,  h,  spring,  F,  lever,  £,  pivoted  loosely  upon  the  stem  of  the 
cock  and  having  two  arms,  /  and  g,  to  the  latter  of  which  is  attached  an  elas- 
tic contnct-point,  and  stop-pin.  Ac,  as  and  for  the  purposes  set  forth. 

**4.  In  an  electric  gas-lighting  apparatus,  in  conibination  with  devices  con- 
structed and  arranged  to  open  and  close  the  gas-passage  to  the  tip  at  each  al- 
ternate movement  thereof,  and,  conjointly  with  such  opening  to  ignite  the  gas 
by  an  electric  spark  generated  by  such  movement,  devices  which  shall,  without 
actuating  the  gas-cock,  repeat  the  electrical  spark  by  the  return  movement  of 
the  opening  devices  to  their  normal  position  for  further  use,  substantially  as 
described  and  shown." 

The  Sanford  device  is  substantially  like  the  Packard,  with  the  addition 
of  a  chain  which  is  attached  to  the  arm  of  the  lever.     By  pulling  the 
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chain  with  the  hand,  the  burner  is  operated.  The  apparatus  covering  both 
of  the  patents  is  called  the  "Packard-Sanford  Burner,"  and  it  appears 
to  have  been  the  first  burner  of  this  class  which  obtained  any  large  de- 
gree of  commercial  success.  The  defence  mainly  relied  upon  is  that  there 
was  no  invention  in  what  Packard  did,  in  view  of  the  state  of  the  art  at 
the  time.  It  is  not  denied  by  the  complainants  that  every  element  cov- 
ered by  the  claims  of  the  Packard  patent  may  have  been  old,  but  it  is 
said  that  they  were  never  so  combined  before,  and  that  the  result  is  a 
great  improvement  over  all  prior  devices  of  this  class.  The  complainants 
insist  that  it  is  by  taking  one  element  from  one  prior  patent,  and  another 
element  from  another,  that  the  defendants  seek  to  destroy  this  patent ; 
and,  in  answer  to  this  position,  they  cite  the  reasoning  of  the  supreme 
court  in  Parks  v.  Boothy  102  U.  S.  96,  where,  in  stating  the  rule  as  to 
anticipation  of  a  patented  combination,  the  court  says ; 

"  Where  the  thing  patented  is  an  entirety,  consisting  of  a  separate  de\ioe 
or  of  a  single  combination  of  old  elements  incapable  of  division  or  separate 
use,  the  respondent  cannot  make  good  the  defence  in  question  by  proving  that 
a  part  of  the  entire  invention  is  found  in  one  prior  patent,  printed  publication, 
or  machine,  and  another  part  in  another,  and  so  on  indefinitely,  and  from  the 
whole  or  any  given  number  expect  the  court  to  determine  the  issue  of  novelty 
adversely  to  the  complainant. " 

The  constituents  of  the  Packard  gas-burner  are  a  fixed  electrode;  a 
stop-cock  with  one  way  or  several  ways;  a  ratchet  rigidl}"  secured,  so  as 
to  move  with  the  stem  of  the  cock,  and  having  four  teeth  for  a  one- 
way stop-cock,  and  a  proportionably  increased  n.umber  of  teeth  accord- 
ing to  the  number  of  ways  through  the  cock;  an  angle-lever  fitted  loosely 
upon  the  stem  of  the  cock,  one  of  its  arms  for  operating  by  hand,  and 
the  other  extended  so  as  to  carry  an  electric  contact  point  against  and 
past  the  electrode  fixed  at  the  burner  tip  when  the  first  arm  is  depressed; 
a  pawl  attached  to  the  lever  to  engage  with  the  ratchet;  a  spring  to  re- 
tract the  lever  when  released  after  being  depressed;  and  a  stop-pin  to 
limit  the  movement  of  the  lever.  To  light  the  gas,  it  is  necessary  to 
pull  down  the  lever-arm  once,  whereby  the  pawl  engages  with  and  turns 
the  ratchet,  which  opens  the  valve,  and  admits  the  gas  through  the  orifice, 
while  the  other  lever-arm  sweeps  past  the  contact  point  across  the  fixed 
electrode,  making  and  breaking  the  circuit,  and  thereby  producing  an  ig- 
niting spark.  Upon  releasing  the  arm,  the  spring  will  return  the  lever 
to  its  position,  making  another  spark  on  its  return,  and,  the  pawl  not 
engaging  with  the  ratchet  on  its  return,  the  gas  will  be  left  burning.  To 
extinguish  the  gas,  a  single  pull  will  revolve  the  plug  so  as  to  close  the 
cock,  and  the  spring  will  return  the  lever  to  its  position.  No  one  of 
the  prior  devices  referred  to  by  the  defendants  discloses  the  combination 
of  elenxents  embraced  in  the  Packard  patent.  Those  devices,  at  most, 
contained  but  a  part  of  the  Packard  mechanism;  and,  if  practically  oper- 
ative, they  seem  to  have  been  of  doubtful  utility.  To  have  constructed 
the  Packard  apparatus,  and  so  make  a  practical  and  useful  burner,  I 
think  showed  invention.  The  Smith  patent,  No.  20,305,  shows  a 
ratchet  wheel  fixed  to  a  gas-cock,  a  lever  moving  freely  on  the  gas-cock, 
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8  pawl  which  engages  the  ratchet,  and  an  arm  carried  by  the  lever  to  the 
tip  of  the  burner;  but  it  does  not  show  that  the  teeth  of  the  ratchet  are 
proportioned  to  the  ways  through  the  cock.  Nor  is  the  curved  magnet 
'of  Smith,  pivoted  at  its  center  and  carrying  a  rod,  the  two-armed  lever 
of  Packard.  The  Smith  arm  is  not  carried  past,  but  only  up  to  the 
burner  tip,  and,  from  all  that  appears,  must  be  moved  forward  several 
times  to  turn  on  or  off  ihe  gas.  There  are  also  other  differences  between 
the  two  devices.  The  Tirrell  patent,  No.  232,661,  bears  a  closer  gen- 
eral appearance  to  the  Packard  apparatus.  The  date  of  the  Tirrell  pat- 
ent is  subsequent  to  the  Packard,  but  it  appears  that  the  Tirrell  inven- 
tion was  prior  in  point  of  time.  But  in  the  Tirrell  patent  there  is  miss- 
ing the  ratchet,  the  pawl,  the  spring,  and  the  stop  of  Packard.  It  is  said 
that  all  Packard  did  was  to  apply  the  ratchet  and  pawl,  which  were  old, 
to  the  Tirrell  structure,  and  that  this  was  not  invention.  But  he  did 
something  more  than  this.  We  must  take  the  combinations  in  their 
entirety;  and,  so  viewed,  I  do  not  think  the  Tirrell  invention  destroys 
the  Packard  patent.  It  is  clear  that  the  Packard  device  is  a  great  im- 
provement over  Tirrells,  and  that  the  combination  of  elements  employed 
is  different.  For  the  same  reason,  and  without  entering  into  the  specific 
distinctions  between  the  two  structures,  the  Heyl  patent,  No.  58,943, 
does  not  anticipate  Packard.  I  find  in  none  of  the  prior  devices  the 
combinations  referred  to  in  the  third  and  fourth  claims  of  the  Packard 
patent;  and,  recognizing  the  prior  state  of  the  art,  I  think  it  called  for 
the  exercise  of  the  inventive  faculty,  as  distinguished  from  mere  me- 
chanical skill,  to  produce  the  Packard  burner.  Upon  the  question  of  in- 
fringement I  have  no  doubt.     Decree  for  complainants. 


Standard  Oil  Co.  t?.  Southern  Pac.  Co.  d  al. 

{Circuit  Court,  N,  D.  California.    March  81, 189a) 

1.  Patents  fob  Inybntios^s— Fatentabiutt— AaaRBGATiox— Imfrotbicbst  nr  On*- 
Cabs. 

Letters  patent  No.  216,506,  granted  to  M.  CampbeU  Brown  on  June  17, 1879,  for  an 
improvement  in  oil-cars,  consisting  in  the  division  of  the  car-space  into  two  or 
more  compartments,  each  end  compartment  containing  an  oil-tanic,  the  partitions 
between  all  the  compartments  being  removable,  and  readily  adjustable,  are  not  void 
as  being  a  mere  aggregation  of  devices,  since  they  obviate  the  necessity  of  haul- 
ing back  empty  tank-cars,  thereby  cheapening  transportation.  • 

i.  Same — Action  fob  Infringement— Practice. 

Where  the  question  of  the  validity  of  a  patent  is  doubtful,  a  demurrer  to  a  bill  for 
its  infringement  will  be  overruled,  and  the  question  reserved  for  further  consider- 
atiou  on  final  hearing. 

In  Equity.     On  demurrer  to  bill. 

This  suit  was  brought  by  the  Standard  Oil  Company  against  the  South- 
ern Pacific  Company  and  Whittier,  Fuller  &  Co.,  to  restrain  the  infringe- 
ment of  letters  patent  No.  216,606,  issued  to  M.  Campbell  Brown  on 
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June  17,  1889,  for  an  improvement  in  oil-cars.     In  the  specification  it 
^as  said: 

"My  invention  relates  to  cars,  and  especially  to  that  class  of  cars  designed 
for  transporting  merchandise  and  oil  or  other  liquids;  and  it  consists  in  the 
parts  and  combination  of  parts  hereinafter  described  and  claimed,  whereby 
oil  or  other  liquids  may  be  safely  transported  in  the  same  car  with  miscellane- 
ous merchandise.  The  object,  as  briefly  above  stated,  of  my  device  is  to  pro- 
duce an  improved  form  of  car  for  the  transportation  of  oils  and  liquids  in 
bulk,  which  shall  also  be  adapted  for  the  transportation  of  ordinary  merchan- 
dise on  roads  where  a  load  of  oil  or  liquid  cannot  be  obtained  on  return  trip, 
thus  obviating  the  necessity  of  hauling  empty  tank-cars  over  long  distances, 
as  is  now  commonly  done;  and  to  this  end  the  construction  of  the  ordinary 
freight-car  is  modified  as  follows:  The  car-space  is  divided  into  two  or  more 
compartments,  but  for  the  purpose  of  the  present  specification,  we  will  sup- 
pose it  to  be  divided  into  three.  The  central  compartment  would  embrace 
about  two-thirds  of  the  entire  length  of  the  car,  and  is  designed  and  adapted 
for  ordinary  storage,  and  for  this  purpose  may  be  constructed  in  any  proper 
manner.  The  two  end  compartments  occupy  each  about  one-sixth  of  the  en- 
tire length  of  the  car,  are  located  in  the  ends  thereof  over  the  trucks,  and  are 
designed  and  constructed  to  contain  metallic  tanks,  which  tanks  are  adapted 
for  safely  containing  and  transporting  oil  or  other  liquid. " 

It  further  appeared  from  the  specification  that  partitions  were  pro- 
vided between  the  compartments,  extending  from  floor  to  roof,  which 
were  made  removable  and  readily  adjustable:  that  the  floor  of  the  cen- 
tral compartment  was  made  level,  while  that  of  each  end  compartment 
was  made  slanting  so  aslo  aflbrd  reliable  drainage:  that  the  bottoms  of 
the  oil-tanks  were  made  inclining,  so  as  to  fit  on  the  bottoms  of  their 
compartments,  and  from  the  lowest  point  of  each  was  a  discharge-pipe: 
a  fiUing-in  opening  was  provided  at  the  highest  point  on  the  top  of  the 
tank,  which  was  also  made  on  an  incline,  and  this  opening  was  made  to 
register  with  an  opening  in  the  car-top.  The  claim  of  the  patent  was  as 
follows: 

"A  car  subdivided  into  two  or  more  compartments,  each  end  compartment 
containing  an  oil-tank,  said  tank  constructed  with  an  inclined  or  self-drain- 
ing bottom  and  resting  upon  a  floor  formed  in  counterpart  thereto,  said  tank 
also  having  a  tapering  or  inclined  top,  with  a  filling  opening  placed  at  or  near 
its  highest  point  and  in  line  with  a  filling  opening  in  tlie  car-top,  and  there 
being  a  removable  partition  separating  said  tank  from  the  next  adjacent  com- 
partment, all  combined  substantially  as  set  forth." 

Langhome  &  Miller  and  PUkhury  &  Blandingy  for  complainant. 
jFVanfc  Shayy  for  defendant  Southern  Pacific  Co. 
John  L.  Bmney  for  defendants  Whittier,  Fuller  &  Co. 
Before  Sawyer,  Circuit  Judge. 

Sawyer,  J.,  (oraUy,)  I  have  looked  over  the  question  in  this  case. 
The  main  proposition  raised  on  demurrer  is,  whether  this  patent  pre- 
sents a  case  of  a  mere  aggregation  of  devices  instead  of  a  combination, 
which  would  produce  some  common  result.  It  lies  very  nearly  on  the 
horder  line  under  the  various  rulings  of  the  supreme  court.  I  am  not 
prepared  to  say  that  there  is  not  something  more  than  an  aggregation, 
at  all  events  upon  demurrer.     It  is  true  that  the  carrying  of  oil  one  way 
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does  not  co-operate  directly  with  the  performance  of  carrying  merchan- 
dise the  other  way.  But  do  not  the  two  co-operate  directly  in  the  per- 
formance of  carrying  merchandise  both  ways?  Do  hot  the  two  co-op- 
erate to  produce  a  common  result,  that  is  a  reduction  of  the  cost  of  the 
transportation  of  oils  by  successive  acts  performed  in  diflerent  pa^ts  of 
the  service?  The  result  attained  is  a  carriage  at  a  much  less  cost.  It 
saves  the  dead  loss  of  hauling  empty  cars  one  way.  In  many  combina- 
tions, each  single  operation  by  itself  is  not  affected  by  the  following  or 
subsequent  operations,  but  they  all  constitute  one  continuous  operation 
and  end  in  a  common  result.  Is  not  that  the  nature  of  this  case?  One 
way  oils  are  carried  by  these  compartment  cars,  arranged  expressly  for 
the  purpose  of  carrying  oil,  and  then  on  the  return  voyage  they  carry 
other  merchandise,  in  the  intermediate  compartments  combined  with  the 
others,  instead  of  hauling  back  empty  cars.  Each  carriage,  considered 
by  itself,  is  a  separate  performance,  but  what  is  the  result?  The  result 
is  a  much  cheaper  transportation  of  the  oil.  Is  not  that  a  common  re- 
sult? And  does  not  each  carriage,  though  performed  by  itself,  co-oper- 
ate to  produce  that  common  result?  As  I  said  before,  it  lies  very  nearly 
on  the  border  line  of  these  cases  which  the  supreme  court  have  held  to 
be  a  mere  aggregation.  In  illustrating  that  very  point  the  supreme 
court  in  one  case  said,  speaking  of  the  effect  of  a  watch-stem  operating, 
also,  as  a  key  to  wind  the  watch,  which  performed  the  office  of  holding 
and  carrying  the  watch,  and  also,  the  office  of  winding  the  watch,  in 
distinguishing  this  from  aggr^atiou,  the  court  says: 

"The  oflBce  of  the  stem  is  to  hold  the  watch  or  hang  the  chain  to  the  watch: 
the  oflSce  of  the  key  is  to  wind  it.  When  the  stem  is  made  the  key,  the  joint 
duty  of  holding  the  chain  and  winding  the  watch  is  performed  by  the  same  in- 
strument, a  double  effect  is  produced,  or  a  doable  duty  performed  by  the  com- 
bined result.  In  these  and  numerous  like  cases  the  parts  so  co-operaie  in 
producing  the  final  effect,  sometimes  simultaneously,  sometimes  successively. 
The  result  comes  from  the  combined  effect  of  tlie  parts,  not  simply  from  the 
separate  action  of  each,  and. is,  therefore,  patentable." 

Now,  here,  with  these  cars — they  carry  oil  one  way,  and  carry  mer- 
chandise the  other  way.  They  are  successive  operations,  but  they  oper- 
ate to  cheapen  the  transportation,  and  in  this  sense  does  it  not  come  within 
the  illustration  of  the  watch-key?  It  saves  the  operation  of  hauling  the 
empty  car  one  way  at  an  expense  without  any  contributory  compensa- 
tion. I  am  not  prepared  to  say  at  present  on  demurrer  that  the  ar- 
rangement does  not  contribute  to  the  common  result  of  cheapening  trans- 
portation and  am  not  prepared  to  say  that  the  arrangement  is  not  pat- 
entable. I  shall  therefore  overrule  the  demurrer,  and  reserve  the  ques- 
tion for  further  consideration  if  counsel  desire,  when  the  testimony  all 
comes  in,  and  I  have  the  full  case  before  me. 

Mr.  Boone.  Does  your  honor  take  into  consideration  the  fact  that  the 
i»gult  was  not  new? 

The  Court,  Yes.  I  do  not  know  but  that  it  is  new.  If  the  result 
is  the  cheapening  of  transportation  of  oils,  that  result  must  be  new* 
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How  can  it  cheapen  if  it  does  not  do  something  which  had  not  been  done 
before?  But,  as  I  said  before,  I  shall  reserve  it  for  further  considera- 
tion. If  the  same  oil  could  never  have  been  carried  before  at  so  low  a 
price  the  result  was,  necessarily  new.  I  do  not  know  but  what  the  re- 
sult is  new  with  reference  to  the  transportation  of  oil. 

Mr,  Boone.  I  think  the  patent  itself  says  no,  that  it  is  not  new. 

The  Court.  If  it  cheapens  it  must  do  something  not  done  before.  A 
contrary  view  would  involve  a  contradiction  of  terms.  I  shall  at  all 
events,  overrule  the  demurrer.  Should  counsel  desire  to  further  present 
the  question,  I  will  consider  it  on  the  further  hearing.  As  I  said  before, 
it  lies  very  near  the  line  between  an  aggregation,  and  invention  as  illus- 
trated by  the  decisions  of  the  supreme  court,  and  it  is  not  very  easy  to 
determine  on  which  side  it  falls. 


Covert  v.  Sargent. 

(Circuit  CourU  S.  D.  New  York.    April  ^,  1890.) 

IimtmoKMBNT  OF  Patents— Treble  Damages— Profits. 

Rev.  St.  U.  B.  S  4921,  which  allows  a  court  of  equity  to  treble  the  recovery  of 
damages  formerly  recoverable  in  actions  at  law,  in  suits  for  infringements  of  pat- 
ents, does  not  authorize  an  increase  in  the  recovery  of  profits  realized  from  the  in- 
fringement, since  such  profits  were  not  recoverable  at  law.  Following  Campbell  v. 
JameSj  5  Fed.  Rep.  807. 

In  Equity, 

W.  H.  Kingy  for  complainant. 

John  K.  Benchj  for  defendant. 

Wallace,  J.  The  statute  (Rev.  St.  U.  S.  §  4921)  does  not  confer 
authority  upon  a  court  of  equity  to  treble  a  recovery  of  profits  decreed 
against  the  infringer  of  a  patent,  but  distinctly  discriminates  between 
the  profits  which  are  recoverable  in  a  court  of  equity  and  the  damages 
which  were  formerly  recoverable  in  actions  at  law  only,  and  confines  the 
power  of  increasing  the  recovery  to  the  latter.  The  point  has  been  ex- 
pressly decided  in  this  court.  CampheU  v.  James,  5  Fed.  Rep.  807. 
Until  jurisdiction  was  conferred  upon  the  circuit  courts  by  statute  to  de- 
cree damages  in  suits  in  equity,  (Act  of  July  8,  1870,  §  65,)  they 
could  only  decree  profits  in  such  suits.  ElizabeUi  v.  Pavement  Co.,  97  U. 
S.  138.  When  such  jurisdiction  was  conferred,  the  power  was  circuna- 
scribed  by  explicit  language  to  cases  in  which  it  could  be  exercised  by 
courts  of  law  in  actions  upon  the  case.  Courts  of  law  could  award  dam- 
ages, but  not  profits.  Packet  Co.  v.  Sickles,  19  Wall.  611 ;  Burdeli  v.  Denig^ 
92  U.  S.  716.  As  the  complainant  has  not  recovered  damages,  he  must 
be  content  with  such  indemnity  for  the  violation  of  his  rights  as  he  will 
receive  by  a  recovery  of  the  profits  which  the  master  has  found  were  re- 
alized by  the  defendant. 
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THE  PROCEEDS  OF  THE  GRATITUDE. 

T:ttE  Proceeds  of  The  Gratitude,* 

Bourdon  v.  The  Proceeds  op  The  Gratitude  and  nine  other  cases. 

(piaMet  Court,  S.  D.  New  York,    April  25, 1890.) 

L  Mabitime  Libns— Supplivs — Vessels  Pltino  in  Habbob— Pbioritt. 

Liens  for  supplies  furnished  to  vessels  making  short  trips  about  the  barbor  al- 
lowed their  priority  for  40  days. 
2l  Sajck— Damages  for  Neoligbkt  Towaoe— Pbiobitt. 

Liens  for  supplies,  by  the  long-prevailing  maritime  law,  take  precedence  of  alien 
for  damage  to  cargo,  on  the  same  voyage,  and  similarly  to  damage  arising  from 
negligent  towage  on  the  same  voyage. 

In  Admiralty. 

The  steana-tug  Gratitude,  belonging  to  this  port,  was  libeled  for  sup- 
plies by  the  Communipaw  Coal  Company,  and  by  the  Hoboken  Coal 
Company,  on  August  26,  1889.  She  was  arrested  by  the  marshal  on 
August  29th,  and  sold  on  the  3d  of  October,  1889.  The  net  proceeds, 
after  defraying  the  expenses  of  sale  and  the  marshal's  fees,  were  paid 
into  the  registry  of  the  court,  amounting  to  $3,343.72.  In  all,  10  libels 
were  filed  xigainst  the  tug,  or  her  proceeds.  The  claims,  as  allowed, 
amount  to  $4,171.95.  Upon  the  libel  of  Bourdon  there  was  found  due 
$452.32,  including  costs.  His  claim  was  for  damages  incurred  through 
the  negligence  of  the  tug  in  towing  his  vessel  on  August  28,  1889,  two 
days  after  the  first  libels  were  filed.  Two  libels  were  for  wages;  the  rest 
were  for  materials,  repairs,  supplies,  and  labor  furnished  to  the  tug. 
More  than  two-thirds  of  the  amounts  of  those  items  were  over  a  year  old. 

Carpenter  &  Mosher,  for  libelant. 

Alacander  &  Ashj  for  lienors. 

Brown,  J.  The  final  reason  given  for  the  decision  in  the  case  of  The 
R.  S.  Carter,  38  Fed.  Rep.  615,  atfirmed,40  Fed.  Rep.  331,  a  tug  which 
made  daily  trips  about  this  harbor,  is  that  "the  rule  extends  [unduly] 
the  duration  of  the  liens  of  material-men,"  so  as  to  destroy  the  security 
of  the  damage  liens.  There  the  supply  liens  amounted  to  $1,072.  All 
arose  on  previous  voyages  or  trips  from  nearly  two  to  seven  months  be- 
fore the  trip  on  which  the  collision  lien  accrued,  except  the  small  sum  of 
•26;  and,  if  allowed  priority,  they  would  have  absorbed  the  whole  fund, 
and  they  were  postponed  to  a  lien  for  collision  with  an  independent  vessel 
on  the  tug's  last  voyage.  The  present  case  is  not  like  that,  which  was 
one  of  damage  done  in  invitum  to  an  independent  vessel.  This  is  a  case  of 
damage  arising  by  negligence  under  a  voluntary  contract  of  towage. 
Towage  damage,  as  respects  the  lien  for  negligence,  is  like  cargo  damage. 
It  is  manifestly  immaterial  whether  the  case  is  one  of  cargo  taken  on 
board,  or  towed  along-side,  or  on  a  hawser.  The  other  reasons  given  for 
the  decision  in  the  case  above  cited  have  no  application  to  liens  for  dam- 
age to  cargoes  or  to  tows.     The  rank  of  a  lien,  moreover,  does  not  depend 

*  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bftr. 
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on  the  forni  of  pleading  to  enforce  it.  It  is  a  part  of  its  character  and 
quality  at  its  inception,  and  depends  on  the  facts  out  of  which  it  arises. 
But  the  reason  above  quoted  for  shortening  the  duration  of  the  priorities 
of  supply  liens  as  affecting  the  security  of  all  damage  liens  arising  on 
subsequent  voyages  or  trips  is  a  sound  one,  and  is  applicable  by  analogy 
to  this  case,  though  a  case  of  voluntary  relation  between  the  parties. 

The  general  maritime  law  adjusts  all  liens  by  the  voyage.  By  this  law, 
as  applied  everywhere  and  without  exception  since  the  ordinance  of  Louis 
XIV.,  more  than  two  centuries  ago,  supply  liens  have  been  held  to  be 
superior  in  rank  to  liens  for  damage  to  cargo  on  the  same  voyage,  where- 
ever  such  liens  have  been  recognized  at  all.  By  similitude  they  are 
therefore  superior  to  towage  damage.  The  anomalous  law  of  England 
on  the  subject  of  liens  has  little  or  no  application.  No  damage  liens 
are  there  recognized  except  for  collision,  and  no  lien  in  favor  of  material 
or  supply  men  except  by  bottomry.  The  statements  of  recent  English 
text-books,  as  to  priorities,  are  not  warranted  by  the  English  adjudica- 
tions, and  are  contrary  to  the  universal  continental  authorities,  and  to 
the  priorities  of  all  other  maritime  nations.  The  Young  Ametica^  30 
Fed.  Rep.  794-800. 

By  the  general  rule,  however,  the  priority  of  liens  continues  only  till 
the  next  voyage.  The  liens  connected  with  every  new  voyage  start  with 
a  priority  over  all  former  ones  after  the  ship  has  sailed,  if  there  has  pre- 
viously been  opportunity  to  enforce  them.  A  further  continuance  of  the 
original  priority  of  supply  liens  diminishes  the  security  of  liens  for 
damage  to  cargoes  or  to  tows  accruing  on  subsequent  voyages.  The  prin- 
ciple of  the  decision  first  above  cited  requires,  therefore,  that  the  long  con- 
tinuance of  such  priority  beyond  the  voyage  to  the  extent  heretofore  al- 
lowed since  the  case  of  The  J.  W.  Tucker,  20  Fed.  Rep.  129,  decided  in 
part  with  a  view  to  harmonize  with  decisions  in  other  districts,  should  be 
much  reduced,  so  as  not  to.  violate  the  general  intent  and  provision  of 
the  maritime  law  as  to  the  protection  it  is  designed  to  afford  to  dam- 
age claims  as  they  arise  on  successive  voyages.  If  the  general  maritime 
rule,  however,  were  applied  literally  to  the  daily  or  hourly  trips  of  har- 
bor tugs,  treating  such  trips  as  voyages,  liens  on  them  would  be  prac- 
tically disallowed  altogether,  since  business  could  not  be  carried  on  with 
daily  libels.  In  harbor  cases,  therefore,  unless  liens  for  supplies  are  to 
be  practically  abolished  altogether,  the  letter  of  the  general  maritime  rule 
cannot  be  followed,  but  its  general  spirit  and  purpose  only.  This  plainly 
is  to  give  the  ship  a  short  credit,  to  enable  her  to  earn  her  freight,  to 
collect  it,  and  pay  her  bills.  The  settled  practice  in  this  country  has 
sustained  these  liens  in  harbor  cases  for  a  time.  In  The  Prank  G.  FhW" 
ler,  17  Fed.  Rep.  653,  the  priority  for  a  damage  lien  on  towage  was 
continued  for  19  days,  during  a  period  of  daily  voyages.  But  it  is  an 
anomaly  that  a  European  steamer,  which  is  here  but  a  short  time, 
should  shift  these  priorities  with  every  voyage,  i,  «.,  every  5  or  6  weeks, 
while  the  original  priority  on  a  tug-boat,  which  remains  here,  and  is 
amenable  to  process  practically  all  the  time,  should  continue  for  as  many 
months  or  longer. 
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I  think  the  time  allowed  for  retaining  priority  in  these  harbor  cases 
may  be  justly  reduced  to  40  days.  That  will  give  the  short  credit  inci- 
dent to  the  usual  rendering  of  monthly  bills,  and  10  days  more  for  set- 
tlement, or  libeling  the  boat  in  case  of  non-payment.  It  accords  in 
some  degree  with  the'period  of  modem  Atlantic  voyages;  it  does  not  ex- 
ceed the  time  ordinarily  enjoyed  by  the  ship  in  the  ante-steam  period; 
and  it  is  short  enough  not  to  imperil,  as  a  rule,  the  security,  or  the  par- 
tial security,  afforded  to  damage  claims,  which  the  maritime  law  designs 
also  to  protect,  though  subordinately  to  contract  liens  on  the  same  voy- 
age, according  to  the  universal  practice  (except  under  peculiar  circum- 
stances) of  at  least  the  laat  200  years.  The  long  extension  of  time  here- 
tofore given  has  led  to  evils  and  abuses  here,  which  observation  satisfies 
me  ought  to  be  corrected  by  a  nearer  approach  to  the  general  maritime 
rule;  and  the  time  limit  of  40  days,  after  which  such  liens  will  be  held 
to  lose  their  priority  as  regards  any  liens  arising  on  a  subsequent  voyage, 
or  trip,  will,  I  think,  subserve  all  that  necessity  and  that  encouragement 
of  commerce  for  which  maritime  liens  have  been  created,  and  for  which 
they  are  preserved;  and  that  time  will  not  ordinarily  or  substantially 
prejudice  damage  liens,  which  are  of  a  lower  rank,  beyond  that  inferi- 
ority which  for  centuries  has  been  assigned  to  them  as  non-beneficial 
Uens.  The  time  limit  is,  indeed,  an  arbitrary  limit;  and  so  is  the  sea- 
son limit,  or  any  other  limit  that  can  be  adopted  for  harbor  tugs  consist- 
ently with  the  existence  of  such  liens  at  all  for  any  practical  use.  Any 
other  rule  than  the  voyage  rule  must  be  arbitrary,  and  that  rule  would 
leave  no  practical  security  whatever. 

In  the  above  cases  there  will  be  paid  (1)  seamen's  wages;  next,  (2,) 
supply  liens  arising  within  40  days  before  August  28,  1889,  on  which 
day  the  towage  lien  for  damage  accrued;  next,  (3,)  the  lien  for  damage 
in  towing;  next,  (4,)  the  residue  to  be  divided  pro  rcUa  among  the  re- 
maining claims  for  supplies.     The  costs  are  allowed  with  the  claims. 


The  Energy* 
(Circuit  Court,  D.  Maasachuaetti.    April  28, 1890.) 

Collision— Mutual  Fault. 

Between  8  and  9  o'clock  on  a  foggy  night  the  schooner  M.  and  the  brig  B.  coUided 
on  an  exposed  and  frequented  part  of  the  ocean,  sinking  the  M.  Neither  vessel  bad 
a  proper  fog-horn  sounded  by  mechanical  means.  The  wind  was  southerly,  and 
the  M.  was  saUinff  close-hauled  on  the  starboard  tack,  S.  S.  E.  The  E.  was  sailing 
on  the  port  tack,  M.  N.  W.,  six  knots  an  hour.  No  horn  was  heard  on  the  M.,  but 
on  the  £:.  a  horn  was  heard  just  as  the  green  light  of  the  M.  showed  on  the  star- 
board bow,  and  the  wheel  was  starboarded.  The  M.,  though  having  the  right  of 
way,  luffed  across  the  bows  of  the  E.  On  the  M.  the  skipper  and  mne  men  were 
below;  the  only  men  on  deck  being  the  man  at  the  wheel,  who  had  had  but  little 
experience,  and  the  lookout,  who  also  had  charge  of  the  navigation  and  the  duty  of 
sounding  the  horn.    Held,  that  the  damages  should  be  divided. 

In  Admiralty 
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Frederick  Dodge,  for  libelant. 
C.  T»  RimeUj  Jr.,  for  claimant. 

Nelson,  J.  This  collision  between  the  fishing  schooner  Monmouth, 
of  Gloucester,  and  the  British  brig  Energy,  occurred  about  10  miles  to 
the  eastward  of  Highland  light,  between  8  and  9  o'clock  on  the  evening 
of  July  30,  1887,  in  a  thick  fog.  The  wind  was*  south-westerly.  The 
Monmouth,  bound  out  on  a  fishing  trip  to  George's  banks,  was  sailing 
close-hauled  on  the  starboard  tack,  and  steering  S.  S.  E.  The  Energy 
was  on  a  voyage  from  Porto  Rico  to  Boston,  with  a  cargo  of  molasses. 
She  was  sailing  on  the  port  tack,  with  the  wind  abaft  the  beam,  and  was 
heading  N.  N.  W.,  directly  opposite  to  the  course  of  the  Monmouth. 
On  the  Energy,  the  sound  of  a  fog-horn  being  heard  ahead,  and  imme- 
diately after  the  green  light  of  the  Monmouth  showing  on  the  starboard 
or  lee  bow,  the  wheel  was  starboarded  to  pass  on  the  starboard  side. 
Had  the  Monmouth  held  to  her  course,  as  she  ought  to  have  done,  hav- 
ing the  right  of  way,  they  would  have  gone  clear.  But,  instead  of  keep- 
ing her  course,  she  luffed  across  the  bows  of  the  Energy,  and  hence  the 
collision.  The  Monmouth  filled  and  sunk  immediately,  her  men  escap- 
ing on  board  the  Energy.     The  Energy  also  suffered  some  injury. 

There  was  an  attempt  made  on  the  part  of  the  Monmouth  to  prove 
that  she  was  to  the  windward  of  the  Energy,  and  that  it  was  the  latter's 
luff,  and  not  her  own,  that  was  the  cause  of  the  accident.  The  man  on  the 
lookout  deposed  that  the  first  he  knew  of  the  approach  of  the  Energy 
was  seeing  both  her  lights  over  the  port  or  lee  bow.  Upon  this  point  I 
have  no  hesitation  in  deciding  in  favor  of  the  Energy.  The  only  men 
on  deck  on  the  Monmonth  were  the  lookout  and  the  man  at  the  wheel, 
the  latter  a  seaman  of  little  experience.  The  former,  in  addition  to  his 
duties  as  lookout,  had  the  sole  charge  of  the  navigation  of  the  schooner, 
and  had  besides  the  duty  of  sounding  the  fog-horn.  The  skipper  and 
nine  other  men  wer6  below.  This  was  virtually  leaving  the  vessel  with- 
out any  lookout,  and  was  of  itself  bad  navigation,  and  sufficient  to  con- 
demn the  Monmouth.  On  the  Energy  the  mate's  watch  was  on  deck, 
consisting  of  the  first  mate,  a  man  at  the  wheel,  and  another  on  lookout. 
The  master  was  also  on  deck.  All  appear  to  have  been  alert,  and  the 
master,  mate,  and  lookout  were  in  positions  to  observe  the  approach  of 
the  Monmouth  and  her  bearing.  Their  testimony  that  the  Monmouth 
was  to  the  leeward  of  the  Energy  is  much  more  credible  than  that  of  the 
lookout  of  the  Monmouth,  who  deposes  that  she  was  to  the  windward* 

It  was  proved  with  sufficient  certainty  that  the  speed  of  the  Energy 
was  not  moderate.  She  was  sailing  with  the  wind  between  two  and 
three  points  abaft  the  beam.  The  wind  was  a  good  moderate  breeze, 
and  the  sea  smooth.  She  had  all  sail  set.  Her  master  deposes  that  she 
was  going  five  or  six  knots.  I  think  her  speed  may  be  safely  taken  as 
something  in  excess  of  six  knots.  This  would  not  be  moderate  speed 
in  the  case  of  a  steam-ship,  in  an  exposed  and  frequented  part  of  the 
ocean,  in  a  thick -fog,  and  I  see  no  reason  why  it  should  be  in  the  case 
of  a  sailing  ship. 
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Both  vessels  were  without  an  efficient  fog-horn,  sounded  by  a  bellows 
or  other  mechanical  means,  as  required  by  the  international  sailing  regu- 
lations. I  decided  in  the  recent  case  of  The  Catalonia,  (not  reported,) 
and  also  in  two  other  cases,  that  neglecting  to  have  on  board  the  regula- 
tion fog-horn  was  a  fault  in  a  sailing  ship  in  a  collision  in  a  fog,  unless 
it  was  shown  with  certainty  that  the  omission  could  not  have  contributed 
to  cause  the  collision.  No  such  proof  is  furnished  here.  Both  vessels 
soanded  a  common  fog-horn,  blown  by  the  breath;  but  the  fog-horn  of 
the  Energy  was  not  heard  at  all  on  the  Monmouth,  and  that  of  the  Mon- 
mouth was  not  heard  on  the  Energy  until  just  the  moment  the  Mon- 
mouth came  in  sight.  It  was  plainly  the  duty  of  the  Monmouth,  hav- 
ing the  right  of  way,  to  give  notice  of  her  presence  to  vessels  approach- 
ing from  the  southward,  by  the  means  prescribed  by  the  sailing  rules. 
It  was  argued  for  the  Energy  that,  as  she  was  bound  to  keep  out  of  the 
way  of  the  Monmouth,  and  the  latter  had  only  to  keep  her  course,  she 
should  be  excused  for  the  omission.  But  I  am  bound  to  conclude  that 
a  regulation  horn  can  be  heard  further  oflf  than  a  common  horn,  and 
that,  if  the  lookout  on  the  Monmouth  had  been  sooner  made  aware  of 
the  approach  of  the  Energy,  he  would  not,  in  his  fright  and  confusion, 
have  luffed  across  her  bows.  The  Energy  should  have  shortened  sail. 
The  Energy  is  condemned  for  not  going  at  a  moderate  speed,  and  for 
not  carrying  the  regulation  fog-horn.  The  Monmouth  was  in  fault,  not 
only  for  being  without  the  regulation  fog-horn,  but  also  for  changing 
her  course,  and  for  not  having  a  competent  lookout.  Decree  for  the 
libelants,  damages  to  be  divided.     So  ordered. 


^     The  Maine.^ 
9 


Van  Wib  et  ol.  v.  The  Maine  et  d. 
{Dlstfrict  Court,  E.  D.  New  York.    May  10, 1890.) 

Collision— Between  Steamers— Ovebtaking  Vessel— Evidsnob. 

a  collision  ooourred  between  the  tug-boat  £.  H.  and  the  ferry-boat  M.  in  the  Bast 
river.  Both  vessels  had  been  lying  bows  up-stream,— the  tug-boat  further  up  than 
the  ferry-boat.  The  question  in  the  case  was  whether  the  collision  was  caused  by 
the  ferry-boat  moving  up  against  the  tug,  or  by  the  tuff  backing  down  upon  the 
ferry-boat.  Held^  that  the  weight  of  evidence  showed  tne  colllBion  to  have  been 
caused  by  the  backing  of  the  tug  against  the  ferry-boat,  and  the  tug's  libel  to  recover 
her  damages  was  therefore  dismissed. 

In  Admiralty.     Action  to  recover  damages  for  collision. 
Carpenter  &  Mosher,  for  libelants. 
WileoXy  Adams  &  Maddinj  for  claimants. 

Benedict,  J.  This  is  an  action  to  recover  of  the  steam  ferry-boat 
Maine  for  damages  received  by  the  tug-boat  Edwin  Hawley  in  a  collision 
which  happened  on  the  occasion  of  the  naval  display  at  the  centennial 

^Beportidd  by  Bdward  G.  Benedict,  Bsq.,  of  the  New  Tork  bar. 
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exhibition  of  1889.  The  two  boats  were  lying  near  the  foot  of  Wall 
street,  between  the  steamer  Despatch,  which  had  the  President  and  his 
Cabinet  on  board,  and  the  New  York  shore,  waiting  to  see  the  disembar- 
kation of  the  President  from  the  Despatch.  The  tug-boat  was  lying  fur- 
ther up  the  river  than  the  ferry-boat;  both  vessels  lying  bows  up  the 
river.  The  case  turns  upon  the  question  whether  the  collision  was  caused 
by  the  ferry-boat  moving  up  the  river  against  the  stern  of  the  tug,  lying 
still  ahead  of  her,  or  by  the  tug  backing  down  upon  t&e  bow  of  the 
Maine,  lying  still  astern  of  her.  Upon  this  question  a  great  number  of 
witnesses  have  been  called  by  each  side, — some  27  in  all,  I  believe;  and 
I  cannot  doubt  that  the  dear  weight  of  the  evidence  is -in  favor  of  the 
position  taken  by  the  ferry-boat,  that  the  collision  was  caused  by  the 
backing  down  of  the  tug  upon  the  Maine,  and  not  by  the  Maine's  jnov- 
ing  up  against  the  tug.     Let  the  libel  be  dismissed^  with  costs. 


The  Lagonda.* 
The  James  A.  Garfdeld. 
McCaldin  V,  The  Lagonda. 
Mathisen'  v.  The  James  A.  Garfield. 

CDlstrict  Court,  E.  D.  New  Tcyrk.    May  12, 1890.) 

(Collision— Crossing  Courses— Failukb  to  Hold  Course. 

The  yacht  L.  was  goins:  down  Buttermilk  channel  between  Governor's  Island  and  t^e 
Brooklyn  shore,  when  the  tug  G-.  came  around  the  south  shore  of  Governor's  island, 
bound  for  the  Atlantic  basin.  The  vessels  being  thus  on  crossing  courses,  and  Lhe 
L.  bound  by  rule  to  keep  out  of  the  way,  theG.,  after  hearing  a  signal  of  one  whiatle 
from  the  L.,  and  observing  that  the  yacht  was  portmg,  starboarded  her  wheeL  The 
vessels  collided,  the  bow  of  the  yacht  striking  the  starboard  side  of  the  tug.  Held 
that,  under  the  circumstances,  it  was  the  duty  of  the  G.  to  hold  her  course,  And 
that  she  was  "responsible  for  the  collision. 

In  Admiralty.     Cross-actions  for  damages  by  collision. 
Alfred  H.  Porter,  Jr.,  and  R.  D,  Benedict,  for  the  Lagonda. 
Goodrich^  Deady  &  Goodrich j  for  the  James  A.  Garfield. 

Benedict,  J.  The  vessels  were  on  crossing  courses*  The  yacht  hav- 
ing the  tug  upon  her  starboard  side,  by  the  law  it  was  the  right  of  the 
yacht  to  choose  her  own  method  of  avoiding  the  tug,  and  it  was 
the  duty  of  the  tug  to  hold  her  course.  The  tug's  testimony,  if  be- 
lieved, shows  that  she  undertook  to  designate  a  course  to  the  yacht  by 
blowing  two  whistles,  and  she  admits  that  after  she  had  received  a  sig- 
nal of  one  whistle  from  the  yacht,  and  saw  that  the  yacht  was  porting, 
she  starboarded,  and  kept  up  her  speed.  In  this  way  she  caused  the 
collision.  It  is  plain  that  the  tug  alone  is  responsible  for  the  damage 
that  ensued.     Let  a  decree  be  entered  accordingly^ 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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Spangi^r  V.  Atchison,  T.  &  S.  P.  R.  Co.  et  al. 

(Circuit  Court,  W.  D.  MUsourU  W.  P.    May  5, 1890.) 

L  Reuoval  of  Causes— Time  of  Applioatiox. 

Act  Cong.  Aug.  13, 1888,  §  3,  (25  U.  8.  Bt  at  Larsre,  485,)  provides  that  a  petition 
for  removal  must  be  filed  at  or  before  the  time  the  defendant  is  required  to  plead 
^'by  the  laws  of  the  state,  or  the  rules  of  the  state  court. "  Rev.  St.  Mo.  $  8514,  re- 
quires the  defendant  to  plead  on  or  before  the  third  day  of  the  term,  **unle88 
longer  time  be  granted  by  the  court. "  Held,  that  such  a  petition  could  not  be  filed 
after  the  third  day  of  the  term,  though  the  defendanVs  time  for  answering  had 
been  extended  by  order  of  court,  since  such  an  order  is  not  a  rule  of  court,  within 
the  meaning  of  said  act. 

2.  Same— Separable 'CoNTROVBBST. 

An  action  for  a  tort  against  two  railroad  companies, — one  a  lessor  and  the  other 
a  lessee,— being  joint  and  several,  may  be  removed  by  one  of  the  defendants  on  the 
ground  of  non-residence,  though  the  other  defendant  is  a  resident  of  the  same  state 
as  the  plaintiff. 

At  Law.     On  motion  to  remand. 

Davis  &  Snyder,  J.  M.  Orockettj  and  Hawley  &  SneUy  for  plaintiff. 

Latkropy  Smith  &  Morrow^  for  defendant. 

Phiijps,  J.  This  action  was  brought  in  the  circuit  court  of  Jackson 
county.  Mo.,  returnable  to  fhe  October  term,  1889.  Under  the  state 
statute  (section  3514)  the  defendants  were  required  to  answer  by  the 
16th  day  of  October,  1889,  which  was  the  third  day  of  the  term.  On 
the  first  day  of  the  term  the  defendant  the  Atchison,  Topeka  &  Santa 
Fe  Bailroad  Company  appeared,  and,  by  an  ex  paiie  order  of  the  court, 
the  time  for  answering  was  extended  to  the  1st  day  of  November  follow- 
ing. On  the  30th  day  of  October  the  defendant  filed  answer,  and  pre- 
sented petition  and  bond  for  a  removal  to  this  court,  which  order  was 
then  made.  Plaintiff  files  her  motion  to  remand  on  two  grounds:  Mrst, 
that  the  petition  for  removal  was  not  presented  in  time;  and,  second j  be- 
cause the  action  is  against  two  defendants,  one  of  whom  is  a  resident  of 
the  state  and  district  with  the  plaintiff,  and  the  cause  of  action  is  not 
severable. 

The  defendant  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company 
bases  its  right  of  removal,  at  the  time  it  was  made,  on  the  following  sec- 
tions of  the  state  and  federal  statutes:  "In  all  counties  having  over  forty 
thousand  inhabitants,  every  defendant  who  shall  be  summoned  or  noti- 
fied according  to  law  shall  demur  to  or  answer  the  petition  on  or  before 
the  third  day  of  the  term  at  which  he  is  bound  to  answer,  unless  longer 
time  be  granted  by  the  court,"  etc.  Section  3514,  Rev.  St.  Mo.  Sec- 
tion 3  of  the  act  of  March  3,  1887,  as  amended  August  13,  1888,  (25 
U.  8.  St.  at  Ijarge,  435,)  declares  that  such  petition  for  removal  must 
be  filed  "at  the  time,  or  .any  time  before,  the  defendant  is  required  by 
the  laws  of  the  state,  or  the  rule  of  the  state  court  in  which  such  suit  is 
brought,  to  answer  or  plead  to  the  declaration  or  complaint  of  the  plain- 
tifi*."  It  is  conceded  by  counsel  for  defendant,  as  it  must  be,  that,  bat 
for  the  order  of  the  court  extending  the  time  for  answering,  the  applica- 
tion for  removal  came  too  late  on  the  30th  of  October,  as  that  was  not  the 
v.42F.no.6— 20 
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time  fixed  by  the  state  statute  for  filing  such  answer.  But  his  conten- 
tion is  that  the  language  of  the  state  statute,  "unless  longer  time  be 
granted  by  the  court,"  brings  the  case  within  the  language  and  terms  of 
the  act  of  congress,  "or  the  rule  of  the  state  court  in  which  such  suit  is 
brought."  I  have  examined  all  the  decisions  in  the  various  circuits 
bearing  upon  this  mooted  question,  and  have  reached,  after  some  hesi- 
tation, the  same  conclusion  as  that  of  Judge  Sawyer  in  Dixon  v,  Tde- 
graph  Co.,  38  Fed.  Rep.  377,  and  AusHn  v.  OagaUy  39  Fep.  Rep.  626, 
and  that  of  Judge  Jenkins  in  Vdie  v.  Indemnity  Cu.y  40  Fed.  Rep.  545. 
The  reasoning  of  the  latter  case  is  quite  unanswerable,  when  it  is  read  in 
connection  with  rulings  of  the  supreme  court  under  the  act  of  1875, 
which  permitted  the  filing  of  the  petition  for  removal  at  any  time  dur- 
ing the  term.  The  supreme  court  held  the  plain  meaning  of  the  act  of 
1875  to  be  the  term  at  which  the  action  could  first  be  tried  or  was  at  is- 
sue, provided  the  parties  filed  their  pleadings  at  the  time  appointed  by 
law.  It  made  no  diiSerence  whether  the  parties  were  ready  for  trial  or 
not.  Neither  the  extension  of  time  by  order  of  the  court,  nor  consent 
of  parties,  could  prolong  the  time  for  removal  beyond  the  term  of  court. 
Car  Co.  V.  Speck,  113  U.  S.  86,  87,  5  Sup.  Ct.  Rep.  374;  Gregory  v. 
HarOey,  113  U.  S.  742,  5  Sup.  Ct.  Rep.  743.  The  change  made  in  the 
act  by  that  of  1887  was  to  require  the  application  for  removal  to  be 
made  "at  the  time"  the  defendant  is  required  by  the  statute  law  of  the 
state  or  rule  of  court  to  file  his  answer.  But  "rule  of  court"  was  not  in- 
tended by  congress,  in  my  opinion,  to  apply  to  such  a  provision  as  that 
found  in  the  Missouri  statute,  "unless  longer  time  be  granted  by  the 
court."  It  clearly  has  reference  to  the  practice  in  those  states  where  no 
time  is  fixed  by  the  statute  for  answering,  but  under  the  law  the  court', 
by  rule,  prescribes  the  time,  which  is  the  case  in  some  of  the  states.  A 
"rule  of  court"  means  uniformity, — a  r^ulation  in  practice  applying 
alike  to  all  suitors,  established  and  fixed,  as  much  so  as  a  statute  itself, 
and  known  to  all  litigants  and  attorneys.  This  was  the  idea  entertained 
by  the  supreme  court  under  the  act  of  1875,  as  indicated  by  the  opinion 
in  Car  Co.  v.  Speck,  113  U.  S.  84-86,  5  Sup.  Ct.  Rep.  376:  "That  term 
in  which,  according  to  the  rules  of  procedure  of  the  court,  whether  they 
be  statutory,  or  rules  of  the  court's  adoption."  So  Judge  Sawyer  in 
Attstdn  V.  Oagan,  mpra,  says  the  party  must  "file  his  petition  at  or  be- 
fore the  time  when  his  pleading  is  first  due  under  the  law,  or  rules  as 
they  exist  when  service  of  summons  is  made."  When  the  summons 
was  served  on  the  defendant  in  this  case,  there  was  no  rule  of  court  pre- 
scribing the  time  in  which  its  answer  was  to  be  filed.  It  had  no  right 
to  suppose  the  court  would  extend  the  time  beyond  the  statutory  period 
of  three  days.  If  the  time  of  removal  can  be  made  to  depend  upon  the 
action,  capricious  or  otherwise,  of  the  state  judge,  in  extending  it  for  a 
month  or  six  months,  there  would  be  no  uniformity,  no  certainty,  in 
the  law  of  removal.  It  would  in  the  state  court,  in  the  same  jurisdic- 
'  tion,  be  one  time  for  one  defendant,  and  another  time  for  another  defend- 
ant, wholly  dependent  upon  the  discretion  or  humor  of  the  court  at  the 
return-term.     The  evident  policy  of  congress  in  this  enactment  was  to 
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make  certain,  fixed,  and  definite  the  time  of  such  removal,  and  to  hasten 
trials,  and  not  pennit  hurtful  delays  by  removals.  Recognizing  the  fact, 
as  the  lawyers  of  the  committee  who  framed  the  law  did,  that  in  some 
of  the  states  the  time  for  pleading  by  defendants  summoned  to  court 
was  wholly  regulated  by  positive  rule  of  the  court,  in  the  absence  of  a 
stated  statutory  time,  they  employed  the  term,  "or  rule  of  the  state 
court."  The  construction  of  this  act  which  I  have  followed  tends  to 
make  the  time  of  such  applications  definite,  uniform,  and  equal  to  all 
defendants,  and,  in  my  opinion,  efifectuates  and  carries  out  the  policy  of 
the  law. 

As  to  the  second  gropnd  of  the  motion  to  remand,  it  is  to  be  observed 
that  the  action  is  for  a  tort  against  two  railroad  companies, — one  the 
lessor,  the  other  the  lessee.     It  may  be  conceded  to  plaintifif 's  contention 
that  the  other  defendant,  the  lessor,  could  not  escape  its  liability  for  the 
injury  and  damage  by  letting  its  road  to  another.     It  may  also  be  con- 
ceded that  both  are  liable.     But  the  action  is  joint  as  well  as  several. 
The  plaintiff  had  the  right  to  proceed  against  either  one  of  them,  and 
would  be  entitled  in  the  joint  action  to  take  judgment  against  one,  and 
dismiss  as  to  the  other.     In  such  a  case  the  action  is  removable  by  the 
non-resident  defendant.     Greene  v.  Klinger^  10  Fed.  Rep.  689;  Clarh  v. 
Railxoay  Co.,  11  Fed.  Rep.  355;  Kerling  v.  Cotzhausen,  16  Fed.  Rep.  705^ 
%d  V.  Gttf,  19  Fed.  Rep.  145;  Sharp  v.  Whiteaide.Id'  150;  Stanbrough 
V.  Cook,  38  Fed.  Rep.  369.     The  motion  to  remand  is  sustained  on  the 
first  ground. 


In  re  Miller. 
(Dtstrlct  Court,  E.  D.  South  Carolina,    May  10, 1890.) 

CoNFLiCTT^o  State  and  Federal  Jurtsdiction. 

Where  a  United  States  marshal  is  arrested,  under  state  authority,  on  charge  of 
forgery,  the  fact  that  at  the  time  of  hia  arrest  he  was  on  his  way  to  serve  procesa 
issued  by  a  United  States  commissioner  does  not  oust  the  state  authorities  from 
jurisdiction,  where  it  does  not  appear  that  he  was  arrested  for  any  act  done  in  pur- 
suance of  federal  authority,  or  with  the  intent  to  interfere  with  the  aervice  of  the 
process  in  his  hands. 

At  Law.     Petition  for  habeas  corpus. 

On  motion  to  remand  the  prisoner  to  the  state  authorities. 

A,  Lathrop^  Dist.  Atty.,  for  the  motion. 

P.  H.  Nelaon  and  W.  St.  Julian  Jervey,  for  defendant. 

SiMONTON,  J.  W.  J.  Miller,  a  deputy  United  States  marshal,  was  ar- 
rested and  lodged  in  Lexington  jail.  He  had  with  him  process  issue<i  by 
John  Bauskett,  United  States  commissioner,  and  was  on  his  way  to  serve 
Ihe  process  when  arrested.  A  writ  of  habeas  corpus  out  of  this  court  was 
issued  for  him  on  the  petition  of  George  I.  Cunningham,  marshal.  The 
sheriff  of  Lexington,  who  had  him  in  custody,  m^es  return  to  the  writ 
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of  habeas  corpus^  producing  the  prisoner,  and  stating  that  he  had  been 
lodged  in  jail  under  commitment  by  a  trial  justice  of  the  state  of  South 
Carolina,  upon  charges  of  forgery  and  felony.  It  nowhere  appears,  in 
any  aflBdavit  read  before  ine,  that  he  was  arrested  under  state  authority 
for  any  act  done  in  pursuance  of  federal  authority,  and  warranted  by  it. 
Nor  does  it  appear  in  any  way  that  he  was  arrested  by  the  state  authori- 
ties with  the  motive  or  intent  on  the  part  of  any  one  to  interfere  with  the 
service  of  the  process  of  the  United  States.  Under  these  circumstances, 
I  cannot  do  anything  but  remand  him  into  the  custody  of  the  state  au- 
thorities. In  re  Bull,  4  Dill.  323;  Rev.  St.  U.  S.  §  753.  In  doing  this, 
however,  I  desire  to  commend  the  action  of  the  marshal  in  suing  out  the 
writ  of  habeas  corpus.  When  any  deputy  marshal  is  arrested  in  posses- 
sion of  the  process  of  a  commissioner  or  of  this  court,  the  duty  of  the 
marshal  is  at  once  to  learn  in  the  most  authoritative  way  the  reason  for 
such  arrest,  and  the  mode  selected  by  him  in  this  instance  is  the  best. 
Let  an  order  be  prepared  remanding  the  prisoner  to  the  custody  of  the 
state  authorities. 


Murphy  v.  East  Portland  et  aL 
(Circuit  Court,  D.  Oregtm.    June  9, 1890.) 

1.  Municipal  Corporations— Fiscal  Management— Inbbbtbbnbss—Ordinancb. 

An  ordinance  of  a  municipal  corporation ,  which  provides  for  the  payment  of 
money  by  the  town  without  providing  the  means  wherewith  to  make  such  payment, 
creates  an  indebtedness  against  such  corporation,  within  the  meaning  of  section  5, 
art.  11,  of  the  constitution  of  the  state. 

2.  Same— Injunction  op  Legislative  Act. 

A  court  of  equity  will  not  enjoin  a  municipal  corporation  in  the  exercise  of  its 
legislative  function,  unless  the  proposed  act  is  beyond  the  soope  of  its  power,  and 
its  passage  would  work  irreparable  injury. 
8,  Same— Injunction  op  Ordinance  Creating  Indbbtedness— Taxes— Jurisdiotionai. 
Amount. 

In  a  suit  by  a  tax-payer  to  enjoin  the  passage  of  an  ordinance  creating  an  indebt- 
edness against  the  town  on  account  of  its  alleged  illegality,  the  matter  m  dispute  is 
the  sum  of  the  taxes  which  the  plaintifP  would  probably  have  to  pay  in  discharge 
of  said  indebtedness;  and  it  must  appear  with  reasonable  certainty  from  the  facts 
stated  in  the  bill  that  such  taxes  exceed  in  value  the  sum  of  $3,000, 
(Syllabus  by  the  Court,) 

In  Equity. 

Charles  H,  Carey  and  Paul  R,  Deady^  for  plaintiff. 

Alfred  F.  Sears,  Jr.y  for  defendants. 

Deady,  J.  This  suit  is  brought  by  the  plaintiff,  a  citizen  of  Wash- 
ington, to  enjoin  the  defendants,  the  municipal  corporation  of  East  Port- 
land, the  mayor  and  common  council  of  the  same,  and  the  Oregon  cor- 
poration, the  East  Side  Water  Company,  from  passing  a  certain  ordi- 
nance, now  pending  before  said  council. 

It  is  alleged  in  the  bill  that  the  plaintiff  is  the  owner  of  a  tract  of 
land  within  the  limits  of  the  town  of  East  Portland,  assessed  therein  at 
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15,600,  upon  which  municipal  taxes  for  the  year  1890  were  levied  to 
the  amount  of  $42.00;  that  the  act  incorporating  said  town  provides 
*'that  no  debt  shall  ever  be  created  against  the  same  exceeding  in  amount 
the  sum  of  $25,000,"  (Sess.  Laws  1885,  p.  308,)  which  amount  is  now 
incurred;  that  said  town  is  authorized  to  levy  taxes  on  the  property 
therein  for  all  purposes  at  a  rate  not  exceeding  17-20  of  1  per  cen- 
tum; that  there  is  now  pending  before  said  council  an  ordinance  grant- 
ing the  defendant,  the  water  company,  the  right  to  lay  water-pipes 
in  the  streets  of  the  town,  and  furnish  water  to  the  irihabitants  thereof, 
which  also  provides  for  the  making  of  a  contract  between  said  town  and 
said  water  company,  whereby  the  latter  is  to  furnish  the  former  with 
water  for  public  use,  for  10  years,  at  the  rate  of  8200  a  month,  and  for 
the  purchase  of  said  works  by  the  town,  within  90  days  after  it  is  au- 
thorized so  to  do  by  the  legislative  assembly,  whereby  an  indebtedness 
will  be  created  against  said  town  exceeding  the  sum  of  $25,000,  for  the 
payment  of  which  the  taxes  levied  on  the  plaintiff's  property  would  ex- 
ceed in  amount  the  sum  of  $2,500,  in  satisfaction  of  which,  said  prop- 
erty may  be  levied  on  and  sold  on  the  warrant  of  the  town,  as  upon  an 
execution. 

The  defendants  demur  to  the  bill,  objecting  that  the  court  has  not  ju- 
risdiction of  the  subject  of  the  suit. 

On  the  hearing  it  was  also  assigned,  as  a  cause  of  demurrer,  that  eq- 
uity will  not  interfere  to  prevent  legislative  action  by  a  municipal  cor- 
poration. 

It  is  admitted  that  the  promise  or  undertaking  provided  for  in  the  or- 
dinance  in  question  will,  if  formally  made  or  entered  into,  create  a  debt 
against  the  town  for  the  sum  of  $24,000. 

Section  5,  art.  11,  of  the  constitution  of  the  state  provides:  "Acts  of 
legislative  assembly,  incorporating  towns  and  cities,  shall  restrict  their 
powers  of  taxation,  borrowing  money,  contracting  debts,  and  loaning 
their  credit." 

In  pursuance  of  this  injunction  the  power  of  the  town  to  create  a  debt 
is  limited  by  its  charter  to  $25,000,  which  amount  is  already  incurred. 

In  Water  Cb,  v.  Sotem,  5  Or.  29,  the  supreme  court  of  the  state  held 
that  an  agreement  to  pay  the  plaintiff  $1,800  a  year  for  17  years,  with- 
out any  provision  being  made  for  the  payment  of  the  same  as  it  became 
due,  necessarily  created  a  debt  against  the  defendant,  within  the  mean- 
ing of  the  constitution.  It  did  not,  however,  decide  what  would  be  the 
effect  if  the  ordinance  authorizing  such  agreement  also  provided  the  means 
for  the  payment  of  the  indebtedness  when  and  as  it  became  due. 

In  Coulsonv,  Portlandy  Deady,  481,  held  that  an  ordinance  whereby 
the  defendant  assumed  the  payment  of  the  interest  coupons,  amounting 
to  $350,000,  of  the  bonds  of  the  Oregon  Central  Railway  Company,  cre- 
ated a  debt  within  the  meaning  of  the  constitution,  although  provision 
was  made  therein  for  the  levy  of  taxes  to  pay  such  coupons  as  they  be- 
came due. 

It  appearing  from  the  bill  that  the  existing  indebtedness  of  the  town 
has  reached  the  limit  prescribed  by  its  charter,  the  additional  $24,000 
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contemplated  by  this  ordinance,  there  being  no  provision  made  for  its 
payment,  is  clearly  illegal  and  void. 

Whether  the  town  could,  under  the  restraint  imposed  on  its  power  of 
taxation,  by  subdivision  2,  §  2,  art.  4,  of  its  charter,  (Sess.  Laws  1887, 
p.  202,)  levy  a  tax  sufficient  to  pay  such  indebtedness,  as  it  becomes 
due,  is  a  question.  It  could  only  be  done  under  the  levy  for  the  "gen- 
eral fund,"  which  is  limited  to  one-fourth  of  1  per  centum. 

The  authorities  are  not  uniform  on  the  question  of  the  power  of  a  court 
of  equity  to  restrain  a  municipal  corporation  in  the  exercise  of  its  legisla- 
tive functions.  The  more  modern,  and,  I  think,  the  better  doctrine  is, 
that  the  court  ought  not  to  interfere  by  injunction  with  legislative  .action 
of  a  municipal  corporation,  unless  the  proposed  legislation  is  beyond  the 
scope  of  the  corporate  power,  and  its  passage  would,  under  the  circum- 
stances, work  irreparable  injury .  After  the  passage  of  such  an  ordinance, 
its  enforcement,  if  attended  with  such  injury,  may  be  enjoined.  Co^jI- 
son  V.  Portland,  Deady,  492;  Water-Works  v.  Bartlett,  8  Sawy.  555,  16 
Fed.  Rep.  615;  Alpers  v.  City  and  County  of  San  Francisco^  12  Sawy.  631, 
32  Fed.  Rep.  503;  High,  Inj.  §  1243. 

In  the  abstract  the  passage  of  this  ordinance  is  not  beyond  the  power 
of  the  town.  By  subdivision  7,  §  2,  of  its  charter,  (Sess.  Laws  1887, 
p.  203,)  it  is  authorized  "to  provide  the  city  with  good  and  wholesome 
water,"  and  the  cost  of  this  soherae  does  not  exceed  the  limit  of  indebted- 
ness prescribed  by  the  charter. 

But  owing  to  the  existing  state  of  its  indebtedness,  the  town  is,  for  the 
time  being,  prohibited,  incapacitated,  from  passing  any  ordinance  on  any 
subject  which  will  increase  the  same. 

But  I  do  not  perceive  how  the  mere  passage  of  this  ordinance  can 
work  irreparable  injury  to  any  one.  It  does  not  execute  itself.  Indeed, 
it  may  never  be  passed.  But  if  it  is,  and  an  attempt  is  made  to  enforce 
it,  by  entering  into  the  contract  with  the  water  company,  as  provided 
therein,  or  by  levying  or  collecting  a  tax  to  pay  the  indebtedness  thereb^r 
created,  any  one  so  injured  may  have  the  officers  charged  with  or  attempt- 
ing such  enforcement  enjoined. 

Neither  does  it  appear  that  "the  matter  in  dispute"  exceeds  in  value 
the  sum  of  $2,000. 

It  is  true,  it  is  so  alleged  in  the  bill,  but  the  facts  stated  therein  do 
not  warrant  the  assertion. 

For  instance,  it  is  stated  that  the  additional  and  illegal  taxes  which 
the  plaintiff  will  be  compelled  to  pay  on  her  property  to  meet  the  assessed 
expeqse  of  the  proposed  water  suppl}'',  together  with  the  purchase  of 
"the  water-works  system,"  will  exceed  in  10  years  the  sum  of  $2,500. 
But  the  purchase  of  the  plant  of  the  water  company  is  only  proposed  by 
the  ordinance,  and  on  the  condition  that  the  town  shall  receive  the 
proper  authorit}''  from  the  legislature;  and  then,  and  in  that  event,  the 
purchase  will  be  valid. 

"The  matter  in  dispute"  is  the  right  of  the  town,  by  means  of  this 
ordinance,  to  create  an  indebtedness  of  $24,000,  payable  in  installments 
of  $200  per  month,  and  thereby  subject  the  plaintiff's  property  to  the 
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payment  of  its  share  of  the  tax  necessary  for  this  purpose.  And  the 
value  of  such  '^  matter"  to  the  parties  to  the  suit  is  the  value  or  atnount 
of  the  taxes  which  would  be  levied  on  the  plaintiff's  property  in  case  the 
ordinance  should  be  passed  and  Enforced. 

The  burden  is  on  the  plaintiff  to  allege  and  prove  that  these  taxes 
would  exceed  in  value  the  sum  of  $2,000.  Beyond  the  bare  assertion 
that  this  "value"  does  exceed  $2,000,  the  bill  is  a  blank  on  the  subject. 
It  appears  that  the  property  now  pays  for  all  taxes  levied  under  the  char- 
ter— for  the  "general  fund,"  "street  repairing,"  "fire  purposes,"  and 
"payment  of  indebtedness" — ^the  sum  of  $42.  In  10  years  this  would 
amount  to  S420.  Would  the  water-tax  amount  to  more  or  less?  On 
the  facts  stated  in  the  bill  no  one  can  say.  Such  tax  would  have  to  be 
about  five  times  the  sum  of  all  the  taxes  now  levied  on  the  property  to 
give  this  court  jurisdiction,  on  account  of  the  value  of  the  "matter  in  dis- 
pute." It  is  not  at  all  probable  that  it  would  amount  to  so  much. 
But,  be  that  as  it  may,  it  must  appear  with  reasonable  certainty  from 
the  facts  stated  in  the  bill  that  the  matter  in  dispute  exceeds  the  value 
of  $2,000;  and  this  "matter"  is  not  the  ordinance,  nor  the  property  of 
the  plaintiff^  but  the  sum  of  the  taxes  which  the  plaintiff  might  have  to 
pay  on  account  of  such  property  by  reason  of  such  ordinance. 

If  it  appeared  from  the  bill  what  rate  levied  upon  the  property  now 
on  the  assessment  roll  of  the  town  would  be  necessary  to  raise  this  water- 
tax,  it  would  be  a  simple  matter  of  calculation  to  ascertain  how  much 
of  this  tax  the  plaintiff  would  be  required  to  pay.  If  one-fourth  of  1 
per  centum  was  the  rate,  the  plaintiff  would  be  required  to  pay  $14  per 
annum,  which  would  make  the  value  of  the  matter  in  dispute  in  this 
suit  not  to  exceed  $140;  and  the  strong  probability  is  that  as  the  town 
increases  in  wealth  and  population,  and  real  property  increases  in  value, 
the  tax  would  diminish  rather  than  increase. 

The  demurrer  is  sustained. 


WOOLDBIDQB  V.  StERN. 

(Circuit  Court,  W,  D.  MU8<mri,  W.  D.    May  S,  189a) 

Btatutb  ov  Fbauds— Aobebuents  vot  to  bb  Pbrfobmbd  wrrmK  a  Ybab. 

A  promise  to  support  a  child  15  years  old  until  he  comes  of  age  is  not  an  agree- 
ment** not  to  be  performed  within  a  year. '*  within  the  meaning  of  the  statute  of 
frauds,  since  sucn  promise  might  be  fully  performed  within  a  year,  if  thechUd 
should  die  within  that  time. 

At  Law.     On  motion  for  a  new  trial. 

Action  by  Elizabeth  Wooldridge  against  Jonas  A.  Stem.     Verdict  for 
plaintiff.     Defendant  moves  for  a  new  trial. 
6.  J.  Clarh  and  C.  M.  Ingraham^  for  plaintiff. 
Srnnl.  Boyd  and  Saiid.  Dam,  for  defendant. 
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Philips,  J.  This  is  an  action  predicated  on  a  parol  agreement  for  the* 
support  "and  maintenance  of  a  bastard  child,  and  grows  out  of  substan- 
tially the  following  state  of  facts:  The  child  was  born  to  plaintiff  in 
1872  or  1873,  when  the  plaintiflf  was  about  16  or  17  years  old.  The 
evidence  tended  to  show  that  defendant  was  the  father  of  said  child. 
The  mother  seems  to  have  had  the  care  and  burden  of  the  support  of  the 
child  from  its  birth  up  to  the  year  1887.  After  repeated  efforts  to  have- 
the  defendant  fulfill  his  alleged  promises  to  assist  the  plaintiff  in  its 
maintenance,  and  failing  therein,  the  plaintiff  visited  the  defendant  at 
bis  place  of  business  in  Slater,  Mo.,  and  insisted  that  he  must  either  take- 
charge  and  custody  of  the  child,  or  provide  for  its  support  and  educa- 
tion. The  plaintiff's  evidence — which  the  jury,  by  their  verdict,  must 
have  credited — was  to  the  effect  that  the  defendant,  at  the  time  of  this 
visit,  had  recently  married  another  person,  and  that  in  order  to  keep^ 
the  fact  of  the  paternit}*  of  this  child,  and  the  scandal  thereof,  from  hi& 
wife,  he  then  and  there  promised  plaintiff  that  if  she  would  leave  the 
state,  and  remain  with  the  child  in  the  state  of  Colorado,  he  would  pay 
her  what  was  right,  not  only  for  her  past  trouble  with  and  support  of  the 
child,  but  that  he  would  from  time  to  time  send  her  money  to  support 
and  educate  the  child^  until  it  was  21  years  of  age;  that  thereupon  she  ac- 
cordingly took  the  child  to  Denver,  Colo.,  where  she  remained  with  it, 
supported  and  educated  it,  up  to  the  time  of  the  institution  of  this  suit,, 
in  1889;  that  the  defendant  wholly  failed  to  keep  his  said  promise  and 
agreement,  for  the  breach  of  which  this  action  is  brought.  At  the  con- 
clusion of  plaintiff's  evidence,  the  defendant  demurred  thereto  on  the 
ground  that  such  a  contract  was  contrary  to  public  policy  and  good  mor- 
als, and  that  the  same  was  within  the  statute  of  frauds,  as  being  a  parol 
contract  not  to  be  performed  within  one  year.  The  demurrer  was  over- 
ruled. The  jury  returned  a  verdict  for  plaintiff  for  $1,050;  and  the  de- 
fendant moves  for  a  new  trial,  urging  the  same  grounds  therefor  as  pre- 
sented in  the  demurrer  to  the  evidence. 

The  first  ground  of  error  is  practically  abandoned  by  counsel  for  de- 
fendant. The  only  real  question  to  be  determined  is  as  to  the  applica- 
bility of  the  statute  of  frauds  to  this  agreement.  So  much  of  the  agree- 
ment as  refers  to  the  future  clearly  indicates  that  its  continuance  might 
extend  over  a  period  of  years.'  The  contention  of  plaintiff's  counsel  is 
that  it  was  none  the  less  an  agreement  which  might  be  performed  within 
a  year,  as  its  longer  continuance  depended  necessarily  upon  the  contin- 
gency of  plaintiff's  life,  as  also  that  of  the  child.  There  is  a  general 
consensus  among  text-writers  and  courts  that  the  term  "not  to  be  per- 
formed" does  not  include  an  agreement  not  likely  to  be  performed  within 
the  year,  nor  one  scarcely  expected  to  be  performed  within  that  time;, 
but  rather  does  it  purport  such  agreements  which,  by  a  reasonably  clear 
or  fair  interpretation  of  all  the  parts,  viewed  by  the  then  existing  cir- 
cumstances, do  not  admit  of  performance  according  to  the  language  and 
intention  within  so  short  a  period.  Out  of  this  root  has  grown  the  rec- 
ognized rule  that,  notwithstanding  it  may  have  been  within  the  contem- 
plation oi  the  parties  that  more  than  one  year  might  be  occupied  in  its- 
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performance,  yet  if  it  might,  consistently  with  its  terms,  be  fully  per- 
formed within  that  time,  the  statute  does  not  apply.  Such  are  agree- 
ments to  pay  a  given  sum  of  money  on  the  day  of  the  promisor's  mar- 
riage, to  leave  money  by  last  will,  or  to  pay  during  or  at  the  end  of  a 
life,  or  ta  board  one  during  life,  and  the  like.  This  rests  upon  the  pre- 
sumption that  it  was  within  the  contemplation  of  the  parties  to  the  agree- 
ment that  the  person  whose  life  is  concerned  may  not  improbably  die 
within  the  year;  and,  on  principle,  this  presumption  is  extended  to  other 
•contingencies  which  are  liable  to  happen  or  occur  within  the  year,  and 
put  an  end  to  the  undertaking.  Had  the  agreement  in  question  simply 
provided  that  the  plaintiff,  for  a  reasonable  compensation,  should  take 
and  keep  the  child  in  the  state  of  Colorado  for  an  indefinite  length  of 
time,  the  authorities  are  generally  agreed  that  such  an  agreement  would 
be  within  the  rule  of  exemption  from  the  operation  of  the  statute.  Mur- 
phy V.  O'SuUivan,  11  Ir.  Jur.  (N.  S.)  Ill;  Saach  v.  Strawbridge,  2  C.  B. 
810;  Browne,  St.  Frauds,  (4th  Ed.)  §§  274,  276a.  But  where  a  limit 
is  fixed  to  the  duration  of  the  agreement,  such  as  the  attainment  of  ma- 
jority by  a  minor,  the  applicability  of  the  statute  cannot  be  said  to  be 
80  well  settled.  Browne,  in  his  treatise  on  the  Statute  of  Frauds,  (sec- 
tion 282a,)  seems  inclined  to  the  opinion  that  such  a  contract  is  within 
the  statute,  while  Smith's  Leading  Cases,  (8th  Ed.  vol.  1,  p.  619,)  on 
the  strength  of  the  authorities,  regards  such  contracts  as  unaffected  by 
the  statute.     See  Wood,  St.  Frauds,  §  275. 

The  case  of  Peters  v.  Wedborough,  19  Pick.  364,  is  perhaps  the  strong- 
est American  case  in  support  of  the  proposition  that  a  parol  agreement 
to  pay  for  the  support  and  maintenance  of  a  minor,  then  11  years  old, 
until  the  age  of  18,  is  not  within  the  statute.  The  decision  is  planted 
broadly  on  the  ground  that  such  a  contract  is  predicated  of  the  contin- 
gency of  the  life  of  the  child,  which  is  presumed  in  such  case  to  have 
been  within  the  contemplation  of  the  parties.  So  that,  if  the  child 
should  die  within  the  year,  the  agreement  would  not  be  avoided,  but 
would  be  fully  performed.  The  doctrine  of  this  case  is  reaffirmed  in 
Lyon  V.  King,  11  Mete.  411.  These  decisions  are  predicated  of  the  lan- 
guage of  Denison,  J.,  [in  Fenton  v.  Emblera,  3  Burrows,  1279:] 

'*The  statute  of  frauds  plainly  means  an  agreement  not  to  be  performed 
within  the  space  of  a  year,  and  expressly  and  specifically  so  agreed.  A  con« 
iiogency  is  not  within  it,  nor  any  case  that  depends  upon  contingency." 

So  in  Ridley  v.  Ridley,  34  L.  J.  Ch.  462,  it  is  said  the  statute  'Ms  to 
be  confined  to  cases  where  the  agreement  is  not  to  be  performed,  and 
cannot  be  carried  into  execution,  within  the  year."  The  doctrine  of 
Peters  v.  Weatborough  is  not  touched  by  the  holding  in  HHi  v.  Hooper^  1 
Gray,  131.  The  agreement  in  that  case  was  that  the  plaintiff's  son,  be- 
tween 15  and  16  years  of  age,  should  enter  the  service  of  the  defendants, 
and  work  for  them  until  he  arrived  at  the  age  of  21  years,  in  considera- 
tion that  during  the  time  they  would  pay  to  plaintiff  for  such  service, 
quarter  yearly,  certain  sums,  and  in  addition,  semi-annually,  certain 
^ums  as  clothes  money,  until  the  boy  arrived  at  the  age  of  18  years,  then 
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a  certain  sum  semi-annually  until  he  arrived  at  the  age  of  20,  and  then 
a  certain  other  sum  semi-annually  until  he  arrived  at  the  age  of  21  years. 
It  is  at  once  apparent,  from  the  statement  of  facts,  that  the  contract 
could  not  possibly  be  performed  within  the  year.  The  undertaking  of 
the  promisor  to  make  the  specified  payments  was  based  upon  the  serv- 
ices to  be  performed  by  the  minor  through  a  series  of  years.  As  such  a 
contract  was  an  entirety,  it  could  not  be  halved,  nor  in  less  degree  sub- 
divided; and  in  such  case  it  cannot  be  said  tliat  the  contingency  of  life 
was  in  the  contemplation  of  the  parties.  This  distinction  is  very  aptly 
illustrated  in  the  case  of  McKinneyv,  McCloskeyy  8  Daly,  368,  affirmed 
by  the  court  of  appeals,  76  N.  Y.  594.  The  agreement  was  to  support, 
educate,  etc.,  a  boy,  7  years  old,  until  he  was  21  years  of  age,  who  died 
during  his  minority.  The  opinion  directs  attention  to  the  important 
distinction  between  such  a  case  and  one  like  ShiUe  v.  Dorr^  5  Wend.  204, 
which  was  an  agreement  to  pay  the  sum  of  $100  for  services  of  a  minor 
until  of  the  age  of  21.  That  was  clearly  within  the  statute,  because  it 
was  to  pay  a  fixed  sum  for  the  five-years  service.  It  was  indivisible, 
and  could  not  be  performed  within  one  year.  So  the  court,  in  the  opin- 
ion, observes: 

''Tliere  is  a  material  difference  between  an  agreement  to  pay  one  certain 
sum  for  the  wiiole  of  a  person's  services  during  a  fixed  period  of  time,  and  to 
pay  for  the  support  of  a  person  until  he  reaches  a  certain  age.  In  the  one 
case,  if  the  party  who  is  to  serve  dies  before  the  expiration  of  the  time,  the 
promisor  loses  the  benefit  of  what  he  contracted  for,  as  he  has  received  only 
a  part  of  it.  In  the  other,  the  death,  before  the  end  of  the  term,  of  the  party 
to  be  supported,  instead  of  being  a  loss  to  the  promisor,  is  a  pecuniary  bene- 
fit," etc. 

The  doctrine  of  the  last-named  case  obtains  in  Indiana,  Maryland,  and 
Kentucky,  and,  in  effect,  in  New  Hampshire,  Maine,  and  Illinois.  Wig- 
gins  V.  Keizer,  6  Ind.  252;  HUl  v.  Jamieson,  16  Ind.  127;  Frost  v.  Tarr^ 
53  Ind.  390;  EllicoU  v.  Tamer,  4  Md.  476;  Howard  v.  Burgcn,  4  Dana, 
137;  SUnoers  v.  HoUis,  83  Ky.  544;  Blanding  v.  Sargent,  33  N.  H.  246; 
Hutchinson  v.  Hutchinson,  46  Me.  154;  White  v.  Murtkind,  71  111.  266- 
268.  The  case  of  Beaton  v.  Railroad  Co,,  12  Heisk.  650,  when  analyzed, 
does  not  conflict  with  the  doctrine  of  the  above  authorities.  In  that 
case  plaintiflf's  husband  was  killed  by  one  of  defendant's  trains.  In  con- 
sideration that  she  would  not  sue  the  company  for  damages,  the  com- 
pany agreed  to  support  and  maintain  the  widow  and  her  three  children — 
all  minors — during  the  life  of  the  widow,  and,  if  she  should  die  before 
the  youngest  child  became  of  age,  the  children  should  be  supported 
and  maintained  until  that  time  arrived.  The  chief  justice,  who  wrote 
the  opinion,  expressly  recognized  the  doctrine  of  Peters  w.  Westborough^ 
for  he  says: 

"When  the  promise  is  to  continue  to  do  something  until  the  contingency  oc- 
cur, as,  for  instance,  to  pay  during  the  promisee's  life,  or  to  support  a  child 
who  is  eleven  years  old  until  she  Is  eighteen,  in  these  cases  the  promise  is  not 
affected  by  the  statute,  because  the  party  whose  life  is  involved  may  die  within 
the  year." 
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The  opinion  then  proceeds  to  point  out  the  peculiarities  of  the  agree- 
ment in  question, — that  the  promise  was  to  support  the  children,  at  all 
events,  until  the  youngest  child  had  become  of  age: 

"It  was  not  to  support  and  mnintain  the  youngest  child  only  until  it  should 
arrive  at  age,  but  to  support  the  widow  until  that  time,  if  she  should  live  to 
that  period ;  and,  if  she  should  die  before  that  period,  the  support  of  the  children 
was  to  continue  until  the  youngest  should  come  of  age.  Hence  if  the  mother 
and  the  youngest  child  should  both  die  within  the  year,  the  contract  would 
continue  in  force  until  the  period  when  the  youngest  child  would  Imve  arrived 
at  age,  if  it  had  lived.  In  other  words,  the  contract  wiis  that  the  monthly 
amount  of  the  husband's  wages  should  continue,  at  all  events,  until  the  time 
when  the  youngest  child  should  become  of  age,  and  might  continue  longer  if 
tlie  widow  should  live  beyond  that  time.  The  contract,  therefore,  could  not 
be  performed  within  the  year,  except  upon  the  death  of  the  widow  and  all 
tliree  of  the  children  within  that  period." 

The  idea  evidently  within  the  mind  of  the  court  was  that  the  occur- 
rence of  so  many  events  of  death  was  so  extraordinary  and  improbable 
that  it  could  not  constitute  a  contingency  within  the  terras  of  the  con- 
tract, and  that  "in  such  case  the  performance  of  the  contract  is  defeated, 
not  completed ,  upon  the  occurrence  of  the  contingency."  In  my  bumble 
judgment,  much  of  the  confusion  in  considering  the  applicability  of  the 
statute  to  these  agreements  arises  from  failing  to  keep  in  mind  the  im- 
portant distinction  between  a  contingency  of  such  a  nature  as  fulfills  the 
obligation,  and  one  that  defeats  or  prevents  it  from  being  performed. 
In  other  words,  it  is  the  distinction  between  a  matter  of  avoidance,  or  a 
defeasance  and  fulfillment.  The  one  depending  upon  the  defeasance  or 
matter  of  avoidance  is  within  the  statute.  The  other  is  not.  So  it  is 
said  in  1  Smith,  Lead.  Cas.  621:  "But  there  is  a  manifest  distinction  be- 
tween avoidance  and  fulfillment."  After  referring  to  certain  cases,  'it 
concludes: 

"There  is,  however,  no  real  contradiction  between  these  cases;  the  ratio 
def:idendi  in  8(nich  v.  Strawbridge,  [supj-a,]  being,  not  that  the  contract  to 
support  the  defendant's  child  was  defeasible,  but  that  it  depended  on  the  con- 
tinuance of  her  life,  and  miglit  be  fulfilled  in  less  than  a  year  if  she  died." 

The  case  of  Packet  Co.  v.  SicMeSj  5  WaU.  680,  as  shown  by  the  opin- 
ion, (page  596,)  was  base<l  upon  the  idea  of  a  defeasance;  and,  thus 
viewed,  there  is  no  conflict  in  principle  between  the  holding  there  and 
the  overruling  of  the  motion  herein,  which  is  ordered. 
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Ellinwood  V.  Stancliff, 
(CircuU  Court,  5.  D.  Calif omia.    April  23, 1890.) 

1.  LooATiNG  Patent— SuRVETs, 

On  a  question  as  to  the  true  location  of  a  patent,  ^boundaries  fixed  by  reYerainff- 
the  courses  and  distances  must  govern  when  found  to  coincide  with  the  natural 
calls  of  the  patent. 
9.  Same. 

When  the  points  fixed  by  reversing  the  courses  and  distances  do  not  coincide- 
with  the  natural  calls  of  the  patent^  or  the  natural  calls  cannot  be  identified,  then, 
the  regular  courses  and  distances  must  govern. 

At  Law.  Action  to  recover  land. 
Wells,  Guthrie  &  Lee,  for  plaintiff. 
R.  Dunnigan,  for  defendant. 

Ross,  J.,  (charging  jury,)  The  documentary  evidence  in  the  case  shows^ 
tlie  title  to  the  land  in  controversy  to  have  been  in  the  plaintiff  at  the 
time  of  the  commencement  of  this  action,  if  the  land  is  embraced  withia 
the  boundaries  of  the  Ranchb  Tejunga,  as  described  in  the  patent  for  that 
rancho  issued  by  the  government  of  the  United  States.  The  patent  was 
issued  October  19, 1874,  and  the  survey  embodied  in  it  was  made  in  the 
year  1858.  The  survey  is  therefore  an  old  one,  and  it  will  not  be  sur- 
prising if  the  evidence  shows  that  some  or  all  of  the  stakes  placed  by  the 
surveyor  who  made  the  government  survey  have  disappeared,  or  that 
some  or  all  of  the  trees  called  for  in  the  description  contained  in  the  pat- 
ent have  been  cut. down  or  destroyed.  The  facts  of  the  case  are  for  you 
to  determine,  and  of  the  credibility  of  each  and  every  witness  you  are 
the  sole  and  exclusive  judges.  There  are  certain  facts,  however,  about 
which  there  is  no  dispute  between  the  parties.  One  is  that  the  defend- 
ant was  at  the  time  of  the  commencement  of  this  action,  and  still  is,  in 
possesion  of  that  portion  of  the  land  sued  for  which  lies  between  th& 
line  claimed  by  the  plaintiff  to  be  the  true  northerly  boundary  of  the 
rancho,  and  which  is  represented  on  the  plaintiff's  maps  by  the  black 
line,  and  on  the  defendant's  maps  by  the  red  line,  and  the  line  claimed 
by  the  defendant  to  be  the  true  northerly  boundary  of  the  rancho,  and 
which  is  represented  on  the  plaintiff's  maps  by  the  red  line,  and  on  the 
defendant's  maps  by  the  black  line.  So  that  if  you  find  the  true  location 
of  the  northerly  boundary  of  the  rancho  to  be  as  claimed  by  the  plain- 
tiff, your  verdict  should  be  for  the  plaintiff:  but  if  you  find  its  true 
location  to  be  as  claimed  by  the  defendant,  your  verdict  should  be  for 
the  defendant.  The  real  question  for  determination,  therefore,  is,  what 
is  the  correct  location  of  the  northerly  boundary  of  the  rancho?  That 
there  is  an  error  somewhere  in  the  description  of  the  rancho,  as  embodied 
in  the  patent,  is  a  conceded  fact  in  the  case.  To  solve  the  difficulty, 
the  entire  description  in  the  patent  must  be  taken,  and  the  identity  of 
the  land  thereby  conveyed  ascertained,  by  a  reasonable  construction  of 
the  language  used,  together  with  the  plat  of  the  survey  annexed  to  the 
patent,  and  forming  a  part  of  it.     That  plat  should  be  referred  to  and 
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considered  in  connection  with  the  notes  of  the  survey,  for  it  forms  an 
important  part  of  the  patent.    The  object  in  cases  of  this  kind  is  to  ascer- 
tain the  intent  of  the  parties  to  the  instrument.     The  rule  by  which  to 
find  the  intent  is  to  give  most  effect  to  those  things  about  which  a  mis- 
take is  least  likely  to  have  occurred.    On  this  principle,  the  things  usually 
called  for  in  a  grant — that  is,  the  things  by  which  the  land  granted  is 
described — ^are  thus  marshalled:     First.   The  highest  regard  is  had  to 
natural  boundaries.    Secondly.  To  lines  actually  run,  and  corners  actually 
marked,  at  the  time  of  the  grant.     Thirdly.  If  the  lines  and  courses  of 
an  adjoining  tract  are  called  for,  the  lines  will  be  extended  to  them,  if 
they  are  sufficiently  established,  and  no  other  departure  from  the  deed 
is  thereby  required;  marked  lines  prevailing  over  those  that  are  not 
marked.    Fourthly.  To  courses  and  distances,  giving  preference  to  the  one 
or  the  other,  according  to  circumstances.    In  cases  like  the  present  one, 
where  the  description  is  ambiguous  and  doubtful,  parol  evidence  of  the 
practical  construction  given  by  the  parties  by  acts  of  occupancy,  recog- 
nition of  monuments  or  boundaries,  is  admissible,  and  is  to  be  consid- 
ered in  aid  of  the  interpretation  of  the  instrument.     The  identity  of  the 
natural  calls  of  the  patent  is  for  you  to  determine,  and  this  you  must 
do  from  all  of  the  evidence  in  the  case. .   If  the  evidence  satisfies  you  of 
their  true  location,  and  you  find  that  by  taking  one  of  the  natural  calls, 
as  to  the  correct  location  of  which  you  are  satisfied,  and  from  there  revers- 
ing the  courses  and  distances  given  in  the  patent,  the  line  of  the  rancho 
would  answer  all  of  the  natural  calls  of  the  patent  back  to  station  2  of 
the  survey,  then,  and  in  that  case,  I  instruct  you  that  such  line  should 
be  adopted,  and  the  line  should  be  closed  by  running  a  straight  line  from 
such  station  2  to  the  acknowledged  point  of  beginning  of  the  rancho, 
which  is  station  3  of  the  adjoining  Rancho  ex-Mission  San  Fernando. 
In  that  case,  your  verdict  should  be  for  the  plaintiff.    If,  however,  such 
line  80  run  by  the  reversed  courses  and  distances  would  not  answer  the 
natural  calls  of  the  patent,  or  if  from  the  evidence  you  are  unable  to  cor- 
rectly locate  the  natural  calls,  then,  and  in  that  case,  you  are  instructed 
that  the  courses  and  distances  given  in  the  patent  must  govern,  and  in 
that  event  your  verdict  must  be  for  the  defendant. 


United  States  v.  Terry. 

(Dl9trict  Court,  N.  D.  Calif<ymia.    March  11, 1890.) 

L  Rbststiko  Offiobb— "BInowinglt  and  Wellpullt"— Instructioh. 

Where  defendant,  under  indictment  for  reaisting  an  officer,  alleges  that  she  did 
not  knowlDgly  and  wiUf  uUy  resist  the  officer  in  the  execution  of  an  order  to  re- 
ZDOTe  her  from  the  court-room,  for  the  reason  that  she  was  rendered  unconscious 
hy  the  opinion  of  the  court  then  being  pronounced,  the  jury  may  consider  the  fact 
that  she  entered  the  court- room  with  a  loaded  revoWer,  to  hear  the  decision  in  a 
case  to  which  she  was  a  party. 
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2.  Same. 

If  defendant  knew  the  order  for  her  removal  from  the  court-poom  was  directed 
to  tbe  marshal,  it  is  immaterial  that  the  court  addressed  it  to  the  clerk,  if  he  im- 
mediately changed  it  to  the  marshal. 
8.  Same— Unnecessaky  Force  ani>  Violence. 

Any  unnecessary  force  or  violence  used  by  an  officer  In  the  execution  of  an  order 
to  remove  one  from  the  court-room  may  be  resisted  by  force  sufficient  to  overcome 
it. 
4.  Same— Married  Women— Presumption. 

The  presumption  that  a  mafried  woman  committing  a  misdemeanor  acts  under 
coercion  of  her  husband  may  be  overcome  by  circumstances  showing  that  he, 
though  in  the  same  room,  exercised  no  control  over  her. 

Indictment  against  Sarah  Althea  Terry  for  resisting,  by  assaulting,  an 
officer,  in  the  execution  of  an  order  to  reniove  her  from  the  court-room. 
John  T,  Carey  and  David  Louderbacky  for  the  United  States. 
Patrick  Reddy  and    W.  W.  Foote,  for  defendant. 

Ross,  J.,  (^charging  jury,)  The  statute  upon  which  the  indictment  in 
this  case  is  founded  provides  that  "every  person  who  knowingly  and 
willfully  obstructs,  resists,  or  opposes  any  officer  of  the  United  States  in 
serving,  or  attempting  to  serve  or  execute,  any  mesne  processor  warrant, 
or  any  rule  or  order  of  any  court  of  the  United  States,  or  any  other 
legal  or  judicial  writ  or  process,  or  assaults,  beats,  or  wounds  any  offi- 
cer, or  other  person  duly  authorized,  in  serving  or  executing  any  writ, 
rule,  order,  process,  or  warrant,  shall  be"  punished  in  a  certain  prescribed 
way.  The  indictment  charges,  in  effect,  that  at  a  certain  stated  time 
and  place  the.  defendant  knowingly,  willfully,  and  unlawfully  resisted, 
obstructed,  and  opposed,  by  assaulting,  beating,  and  wounding,  J»  C. 
Franks,  at  the  time  being  United  States  marshal  for  the  northern  dis- 
trict of  California,  in  the  execution  of  an  order  then  and  there  made 
by  the  United  States  circuit  court  for  said  district,  addressed  to  the 
said  marshal,  and  directing  him  to  remove  the  said  defendant  from  the 
court-room  of  said  court  because  of  her  gross  misbehavior  therein. 

To  convict  the  defendant,  you  must  be  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  order  made  by  the  court,  and  re- 
ferred to  in  the  evidence,  directed  the  marshal  to  remove  the  defendant 
from  the  court-room,  and  that  in  the  execution  of  such  order  the  de- 
fendant knowingly  and  willfully  resisted  the  marshal,  by  assaulting, 
beating,  or  wounding  him.  .  The  words  "knowingly  "  and  "willfully," 
employed  in  the  Statute  defining  the  offense  with  which  the  defendant  is 
charged,  imply  that  she  must  have  known  that  the  order  directed  the 
marshal  to  remove  her,  and,  knowing  such  fact,  that  she  determined, 
with  a  bad  intent,  to  resist  him  in  its  execution.  It  is  claimed  on  be- 
half of  the  defendant  that  she  was  so  overcome  by  the  opinion  of  the 
court,  at  the  time  being  read,  as  to  render  her  unconscious  of  the  mak- 
ing of  the  order  for  her  removal,  and  unconscious  of  her  subsequent  acts 
in  the  courtrroom.  Of  course,  if  she  was  really  unconscious  of  these 
things,  she  should  not  be  found  guilty  under  this  indictment.  But  you 
are  to  look  at  this  defense  as  reasonable,  sensible  men,  and  in  connec- 
tion with  it. consider  the  testimony  going  to  show  that,  contrary  to  law, 
she  entered  the  court-room,  with  a  loaded  revolver,  to  hear  a  decision 
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announced  in  a  case  to  which  she  was  a  party,  and  that  the  decision 
of  the  court  had  not  been  announced  at  the  time  of  her  interruption  of 
the  court,  and  the  making  of  the  order  for  her  removal  from  the  room, 
although,  from  what  had  already  been  read,  what  it  would  be  may 
have  become  apparent.  It  is  also  proper  for  you  to  consider  in  the 
same  connection  the  declarations  referred  to  in  the  evidence  as  having 
been  made  by  the  defendant  concerning  her  conduct  on  the  occasion 
in  question,  as  also  every  other  fact  and  circumstance  given  in  evi- 
dence. No  amount  of  feeling  or  exasperation  or  resentment  can  be  held 
to  justify  her  acts,  or  to  warrant'you  in  finding  a  verdict  of  not  guilty, 
if  you  are  satisfied  beyond  a  reasonable  doubt  that  the  order  was  given 
10  the  marshal,  and  that  the  defendant  was  aware  of  that  fact,  and 
that  in  its  execution  by  the  officer  the  defendant  knowingly  and  will- 
fully resisted  him  by  any  or  all  of  the  means  stated  in  the  indict- 
ment. 

Some  evidence  has  been  given  on  behalf  of  the  defendant  tending 
to  show  that  the  order  of  the  court  directing  the  removal  of  the  defend- 
ant from  the  court-room  was  directed  to  the  clerk  of  the  court,  instead 
of  to  the  marshal.  If  the  court,  in  making  the  order,  used  the  word 
"clerk,"  and  immediately  substituted  therefor  the  word  "marshal,"  and 
the  defendant  knew  that  the  order  was  addressed  to  the  marshal,  and, 
60  knowing,  willfully  resisted  him  in  its  execution  by  any  or  all  of  the 
means  set  out  in  the  indictment,  then  and  in  that  case  you  are  in- 
structed that  the  use  of  the  word  "clerk"  was  a  mere  slip  of  the  tongue, 
and  was  and  is  unimportant.  If,  however,  the  order  was  addressed  to 
the  clerk,  and  not  to  the  marshal,  the  defendant  cannot  be  convicted 
under  this  indictment. 

An  officer,  in  the  execution  of  a  valid  order,  has  the  legal  right  to 
use  such  force  as  is  necessary  to  execute  it,  but  no  more.  Any  unneces- 
sary force  or  violence  that  may  be  used  in  the  execution  of  such  or- 
der or  process  is  without  authority  of  law;  and  such  excess,  if  any,  may 
be  lawfully  met  by  force  or  violence  sufficient  to  overcome  it. 

Where  a  married  woman  commits  a  misdemeanor  in  the  presence  of 
her  husband,  the  presumption  of  law,  nothing  to  the  contrary  appear- 
ing, is  that  she  acts  under  the  threat,  command,  or  coercion  of  her  husband; 
but,  if  the  circumstances  are  such  as  to  show  that  the  husband,  though 
in  the  same  room  with  the  defendant,  did  not  exercise  any  control  oc 
coercion,  but  that  the  wife  was  the  active,  moving  party,  the  pfesiimp- 
tion  arising  from  the  husband's  presence  will  be  removed  and  over- 
come. 

The  defendant  in  this  case,  like  the  defendant  in  every  other  crimi^ 
nal  case,  is  by  the  law  presumed  to  be  innocent  of  the  crime  charged 
against  her.  The  burden  of  proving  her  guilt  rests  upon  the  prosecu- 
tion, and  this  must  be  done  beyond  a  reasonable  doubt.  But  by  "rea- 
sonable doubt"  is  not  meant  a  mere  imaginary  or  possible  doubt,  but 
Bach  a  doubt  as  arises  out  of  the  evidence,  and  is  reasonable,  in  view  of  all 
of  the  facts  and  circumstances  of  the  case.  If,  after  an  impartial  compari- 
son and  consideration  of  all  the  evidence,  you  can  candidly  and  truthfully 
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say  that  you  are  not  satisfied  of  the  defendant's  guilt,  you  have  a  rea- 
sonable doubt;  but  if,  after  such  impartial  comparison  and  consideration 
of  all  the  evidence,  you  can  truthfully  and  candidly  say  that  you  have 
a  settled  conviction  of  her  guilt,  such  as  you  would  be  willing  to  act 
upon  in  the  more  weighty  and  important  matters  relating  to  your  own 
affairs,  you  have  no  reasonable  doubt.     The  facts  b{  the  case  are  for 
you  to  determine,  and  of  the  credibility  of  each  and  every  witness  you 
are  the  sole  and  exclusive  judges.     In  determining  the  credibility  to  be 
given  to  witnesses  examined, — who  are  to  be  weighed,  not  counted, — 
it  is  your  right  to  take  into  consideration  their  interest  or  feeling  in  the 
result  of  the  proceeding,  their  appearance  and  deportment  while  being 
examined,  the  probability  of  the  truth  of  their  statements  as  compared 
with  other  testimony  given,  their  opportunities  of  observation  or  knowl- 
edge of  the  matters  to  which  they  have  testified,  their  friendly  or  un- 
friendly feelings  towards  the  respective  sides,  and  how  far  they  may  have 
been  contradicted.     While  a  person  charged  with  crime  may  testify  in 
his  own  behalf,  he  is  under  no  obligation  to  do  so,  and  his  iailure  to 
testify  does  not  create  any  presumption  against  him.     You  should  not, 
therefore,  indulge  in  any  presumption  against  the  defendant  for  the  rea- 
son that  she  did  not.testify  as  a  witness  in  her  own  behalf.     You  are  not 
to  permit  your  minds  to  be  diverted  from  the  real  issue  in  the  case  by 
any  argument  or  arguments  of  counsel,  or  by  any  other  consideration. 
So  far  as  the  arguments  have  any  legitimate  bearing  upon  the  real  issue, 
you  should  give  them  the  consideration  and  weight  to  which  you  think 
them  fairly  entitled.      Outside  and  beyond  that,  it  is  your  duty  to  en- 
tirely disregard  them.     If,  upon  the  whole  evidence,  you  are  satisfied  be^ 
yond  a  reasonable  doubt  that,  at  the  time  and  place  charged  in  the  in- 
dictment, the  court  made  an  order  directing  the  marshal  to  remove  the 
defendant  from  the  court-room,  and  that  the  defendant  was  aware  of 
that  fact,  and,  knowing  it,  willfully  resisted,  obstructed,  or  opposed  the 
marshal  in  the  execution  of  such  order  by  any  or  all  of  the  means  set 
out  in  the  indictment,  it  is  your  sworn  duty  to   return  a  verdict  of 
guilty  as  charged.     Unless  you  are  so  satisfied,  you  should  find  her  not 
guilty. 


United  States  v.  Ward. 
(Circuit  Court,  5.  D.  CaWomia.    May  1, 1890.) 

INDIANS— Crimii?ai«  Offbkses— Half-Brebd. 

The  son  of  a  negro  father  by  an  Indian  mother  is  not  an  Indian,  within  the  i ^^ 

ing  of  Act  Cong.  March  8, 1885,  (23  St.  at  Large,  ^5,)  providing  for  the  punishxneat 
of  Indians  oommitting  certain  offenses,  as  the  child  f  oUows  the  condition  of  the 
father. 

Indictment  against  Francisco  Ward,  allied  to  be  an  Indian* 

WiUoxighby  Cole,  U.  S.  Atty, 
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George  J.  Dciinw,  for  defendant. 

Eoss,  J.  If  the  defendant  is,  as  is  alleged  in  the  indictment,  and  as  is 
claimed  by  the  district  attorney,  an  Indian,  it  is  clear  that  he  is  not  em- 
braced by  section  5345  of  the  Revised  Statutes;  for  that  section  is  one 
of  the  general  laws  of  the  United  States  in  relation  to  crimes  committed 
in  places  within  their  exclusive  jurisdiction,  from  which,  by  virtue  of 
sections  2145  and  2146  of  the  Revised  Statutes,  crimes  committed  in 
the  Indian  country,  by  one  Indian  against  the  person  or  property  of 
another  Indian,  were  excluded.  Ez  parte  Orow  Dog,  109  U.  S.  667-570, 
3  Sup.  Ct.  Rep.  396.  The  first  statute  of  the  United  States  making 
Indians  triable  and  punishable  by  the  United  States  courts  was  the  act 
of  March  3,  1885,  (23  St.  at  Large,  385,)  which  reads  as  follows; 

''That,  immediately  upon  and  after  the  date  of  the  passage  of  this  act,  all 
Indians  committing  against  the  person  or  propertyof  another  Indian  or  otlier 
person  any  of  tlie  following  crimes,  namely,  murder,  manslaughter,  rape,  as- 
sault with  intent  to  kill,  arson,  burglary,  and  larceny,  within  any  territory 
of  the  United  States,  and  either  within  or  without  an  Indian  reservation, 
shall  be  subject  therefor  to  the  laws  of  such  territory  relating  to  said  crimes, 
and  shall  be  tried  therefor  in  the  same  courts  and  in  the  same  manner,  and 
shall  be  subject  to  the  same  penalties,  as  are  all  other  persons  charged  with 
the  commission  of  said  crimes,  respectively,  and  the  said  courts  are  hereby 
given  jurisdiction  in  all  such  cases;  and  all  such  Indians  committing  any  of 
the  above  crimes  against  the  person  or  property  of  another  Indian  or  other 
person  within  the  boundaries  of  any  state  of  the  United  States,  and  within 
the  limits  of  any  Indian  reservation,  shall  be  subject  to  the  same  laws,  tried 
io  the  same  courts  and  in  the  same  manner,  and  subject  to  the  same  penalties, 
as  are  all  other  persons  committing  any  of  the  above  crimes  within  the  exclu- 
sive jurisdiction  of  the  United  States." 

Prior  to  this  act,  it  had  been  the  policy  of  the  government  to  permit 
the  Indians  preserving  their  tribal  relations  <o  regulate  and  govern  their 
own  internal  and  social  concerns.  But  by  this  act  congress  made  a  rad- 
ical change  in  the  pre-existing  policy,  and  thereby  subjected  the  offenses 
therein  defined  to  the  jurisdiction  of  the  United  States  tribunals.  It  is 
under  and  b}'  virtue  of  that  act  that  the  indictment  in  the  present  case 
was  found,  and  by  which  it  must  be  governed.  Manifestly,  to  bring  a 
defendant  within  the  provisions  of  the  act,  he  must  be  an  Indian;  and 
it  was  therefore  necessary  that  the  indictment  should  allege  the  defend- 
ant to  be  an  Indian.  Such  allegation  being  necessary,  it  is  of  course 
essential  that  the  proof  should  correspond;  for  it  is  a  cardinal  rule  in 
criminal  procedure  that  every  material  averment  of  the  indictment  must 
be  established  by  proof  to  justify  a  conviction.  In  the  present  case,  it 
is  a  fact  conceded  by  the  respective  counsel  that  the  defendant's  father 
was  a  full-blooded  negro,  and  his  mother  a  full-blooded  Indian;  that  he 
was  taken  by  his  father,  when  very  young,  from  the  reservation  where 
he  was  born  to  reside  with  the  father  in  Los  Angeles  city,  and  he  did  so 
reside  for  a  number  of  years,  but  has  since  returned  to  and  lived  on  the 
reservation,  where  the  offense  in  question  is  alleged  to  have  been  com- 
ttiitted.  And  the  question  now  raised  is  whether  the  defendant  is  an 
v.42F.no.6— 21 


I 


Digitized  by 


Google 


322  FEDERAL  REPORTER ,  Vol.  42. 

Indian,  within  the  meaning  of  the  act  of  March  3,  1885.  If  his  par- 
entage was  a  matter  about  which  there  was  conflicting  evidence,  or  if 
the  fact  in  relation  to  it  was  not  conceded,  it  would  have  to  be  passed 
upon  by  the  jury,  along  with  all  the  other  facts  of  the  case;  but,  being 
conceded,  it  is  useless  to  go  into  the  circumstances  of  the  alleged  offense, 
if  it  be  true,  as  contended  by  counsel  for  defendant,  that  he  is  not  an 
Indian,  within  the  meaning  of  the  statute  upon  which  the  indictment  is 
founded.  The  statutes  of  the  United  States  nowhere  define  an  "Indian." 
As  a  matter  of  fact,  the  defendant  is  no  more  an  Indian  than  he  is  a  ne- 
gro, and  no  more  a  negro  than  he  is  an  Indian.  In  the  case  of  K 
S.  V.  Sandersy  Hemp.  486,  the  court  held  that  the  quantum  of  Indian 
blood  in  the  veins  did  not  determine  the  condition  of  the  offspring  of  a 
union  between  a  white  person  and  an  Indian,  but  further  held  that  the 
condition  of  the  mother  did  determine  the  question;  and  the  court  re- 
ferred to  the  common  law  as  authority  for  the  position  that  the  condi- 
tion of  the  mother  fixed  the  status  of  the  off'spring.  In  the  subsequent 
cape  of  Ex  parte  Reynolds j  6  Dill.  403,  the  court  said  that  thq  first  point 
decided  in  the  Sanders  Case  was  sustained  by  the  common  law,  as  also 
the  last  point,  if  applied  to  the  offspring  of  a  connection  between  a  free- 
man and  a  slave.     But  in  Ex  parte  Reynolds  the  court  pointed  out  that — 

"By  the  common  law  this  rule  is  reversed  with  regard  to  the  offspring  of 
free  persons.  Their  offspring  follows  the  condition  of  the  father,  and  the 
rule,  par  tits  sequitur  patrem,  prevails  in  determining  their  stattis.  1  Bouv. 
Inst.  p.  198.  §  602;  Ludlam  v.  Ludlam,  31  Barb.  486;  2  Bouv.  Law  Diet. 
147;  Shanks  \,  Dupont,S  Pet.  242.  This  is  the  universal  maxim  of  the 
common  law  with  regard  to  freemen, — as  old  as  the  common  law,  or  even  as 
the  Roman  civil  law,  and  as  well  settled  as  the  rule,  partus  sequitur  ventrem^ 
~  the  one  being  a  rule  fixing  the  status  of  freemen,  the  other  being  a  rule  de- 
fining the  ownership  of  property;  the  one  applicable  to  different  political  com- 
munities or  states,  whose  citizens  are  in  the  enjoyment  of  the  civil  rights  pos- 
sessed by  people  in  a  state  of  freedom,  the  otlier  detining  the  condition  of  the 
offspring  which  had  been  tail) ted  by  the  bondage  of  the  mother.  No  other 
rules  than  the  ones  above  enumerated  ever  did  prevail  in  this  or  any  other 
civilized  country.  In  the  case  of  Ludlam  v.  Ludlam,  31  Barb.  486,  the  court 
says:  *  The  universal  maxim  of  the  common  law  being  partus  sequitur  pat- 
rem,  it  is  sufllcient  f or  tli^  application  of  this  doctrine  that  the  father  should 
be  a  subject  lawfully,  and  without  breach  of  his  allegiance  beyond  sea,  no 
matter  what  may  be  the  condition  of  the  mother.*  The  law  of  nations,  which 
becomes,  when  applicable  to  an  existing  condition  of  affairs  in  a  country,  a 
part  of  the  common  law  of  that  country,  declares  the  same  rule.  Vattel,  in 
his  Law  of  Nations,  (page  101,)  says:  *  As  the  society  cannot  exist  and  per- 
petuate itself  otherwise  than  by  the  children  of  the  citizens,  these  children 
naturally  follow  the  condition  of  their  fathers,  and  succeed  to  their  rights. 
*  *  *  The  country  of  the  father  is  therefore  that  of  the  children,  and  these 
become  triie  citizens  merely  by  their  tacit  consent.'  Again,  on  page  102,  Vat- 
tel says:  *  By  the  law  of  nature  alone,  children  follow  the  condition  of  their 
fathers,  and  enter  into  all  their  rights.'  This  law  of  nature,  as  far  as  it  has 
become  a  part  of  the  common  law,  in  the  absence  of  any  positive  enactment 
on  the  subject,  must  be  the  rule  in  this  case." 

It  results  from  these  views  that  the  defendant  is  not  an  Indian,  within 
the  meaning  of  the  statute  upon  which  the  indictment  is  based;  and,  that 
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being  80,  the  jury  must  be  directed  to  return  a  verdict  of  not  guilty  upon 
the  conceded  fact  in  regard  to  the  parentage  of  defendant,  without  going 
into  the  circumstances  of  the  alleged  ofiense. 


ScHOFi£LD  et  aL  v.  Dunlop  et  at. 
{Circuit  Court,  E,  D.  Pennsylvania.    May  9, 1890.) 

L  Patk?ts  tob  IKVBNTI0N8— Notice— Intbingbmbnt. 

Rev.  St.  U.  S.  $  4900,  provides  that  the  public  sbaU  be  notified  that  an  article  Is 
patented  by  a  notice  attached  to  it,  and  that  in  absence  thereof  damages  cannot  be 
recovered  for  infringement  **  except  on  proof  that  the  defendant  was  notified  of  the 
infringement,'  and  continued  after  such  notice  ^  to  infringe.  Held  that,  in  the  ab- 
sence of  proof  to  the  contrary,  it  would  be  inferred  that  the  notice  was  attached  to 
the  patented  article.    Following  Rvi>ber  Co.  v.  Chodyear^  9  Wall.  788. 

2.  Same— HUBDEN  op  Pboof. 

It  is  only  when  defendant  has  proved  that  the  notice  was  not  attached  to  the 
patented  article  that  it  is  incumbent  on  complainant  to  prove  that  actual  notice  was 
given  to  defendant. 

3    S^MP'^— PreSTjMT*TIOU 

Act  Cong.  Feb.  4, 1887,  (St.  U.  S.  1888-87,  c.  106,)  relating  to  design  patents,  pro- 
vides for  the  recovery  of  certain  damages  against  persons  who  shall  **apply  the  de- 
sign secured  by  such  letters  patents,  or  any  colorable  imitation  thereof. "  Held  that, 
though  the  act  applies  only  to  persons  infringing  with  actual  knowledge  of  the  pat- 
ent, yet,  where  the  design  has  been  copied,  it  will  be  presumed  that  it  was  with 
knowledge  of  the  patent,  in  the  absence  of  proof  that  a  notice  was  not  attached  to 
the  patented  article. 

In  Equity. 

Hector  T.  Fenian,  for  complainants. 

Jo%.  C.  Fraley,  for  defendants. 

Butler,  J.  The  suit  is  for  infringing  letters  patent  No.  18,996, — 
"Design  for  Rugs."  The  patent,  we  think,  is  valid.  This  question  is 
not  free  from  doubt;  but  there  is  nothing  in  the  proofs  sufficient  to  repel 
the  usual  presumption  in  its  favor.  The  infringement  is  reasonably 
clear.  The  dominant  and  characterizing  features  of  the  plaintiffs'  and 
defendants'  rugs  are  substantially  identical.  The  plaintiff's  are  therefore 
entitled  to  an  injunction.  Are  they  entitled  to  damages,  also?  This  is 
the  only  serious  question  presented.  Section  4900  of  the  Revised  Stat- 
utes provides: 

"It  shall  be  the  duty  of  all  patentees,  and  their  assigns  and  legal  represent- 
atives, and  of  all  persons  making  or  vending  any  patented  article  for  or  un- 
der them,  to  give  sufficient  notice  to  the  public  that  the  same  is  patented;  ei- 
ther by  fixing  thereon  tlie  word  •  patented, '  together  with  the  day  and  year 
the  patent  was  granted;  or  when,  from  the  character  of  the  article,  this  can- 
not be  done,  by  fixing  to  it,  or  to  the  package  wherein  one  or  more  of  them  is 
inclosed,  a  label  containing  the  like  notice;  and  in  any  suit  for  infringement, 
by  the  party  failing  so  to  mark,  no  damages  shall  be  recovered  by  the  plain- 
tiff, except  on  proof  that  the  defendant  was  duly  notified  of  the  infringement, 
^nd continued,  after  such  notice,  to  make,  use,  or  vend  the  article  so  patented." 
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The  plaintiffs  are  within  the  section;  they  manufacture  the  rug. 
While  the  evidence  respecting  this  is  meager,  it  is  nevertheless  suflScient. 
There  is  no  proof  that  the  word  "patented"  was  affixed,  nor  that  notice 
was  given  as  required  by  the  section.  The  word  is  found  on  the  rug 
exhibited;  but  as  this  came  from  the  plaintiffs'  hands,  without  expla- 
nation of  the  time  when,  or  circumstances  under  which,  it  was  stamped, 
the  fact  is  unimportant.  The  bill  avers  notice,  in  apparent  conformity 
with  the  alternative  provision  of  the  section;  and  without  explanation 
this  might  possibly  be  taken  as  an  admission  of  neglect  to  mark,  espe- 
cially in  the  absence  of  contrary  evidence.  The  notice  is  only  required 
in  case  of  such  neglect,  and  can  be  of  no  advantage  under  other  circum- 
stances. With  the  explanation  before  us,  however,  the  averment  can- 
not be  accorded  this  effect.  It  would  be  improper  to  refer  it  to  the  stat- 
ute. An  examination  shows  that  similar  averments  of  notice,  or  knowl- 
edge, are  found  generally  in  injunction  bills — ^no  matter  what  the  wrong 
complained  of.  Its  office,  doubtless,  is  to  show  aggravation,  and  en- 
hance the  claim  to  protection. 

While  the  averment  is  denied,  the  proofs  are  silent  respecting  it.  If 
the  issue  is  unimportant  its  introduction  must  be  treated  as  surplusage. 
If  it  is  regarded  as  raising  the  question  whether  the  plaintiffs  performed 
the  duty  of  marking,  on  whom  is  the  burden  of  proof?  The  form  of  the 
issue  is  immaterial.  If  the  plaintiffs  are  entitled  to  a  presumption  of 
performance,  their  averment  will  not,  of  course,  shift  the  burden  to  them. 
If  it  is  on  the  defendants,  their  answer  is  sufficient  to  raise  the  question, 
and  admit  the  proof. 

Marking  the  goods,  or  notifying  the  infringer,  is  a  prerequisite  to  the 
claim  of  damages.  The  object  of  the  section  is  reasonably  plain.  To 
mulct  an  infringer,  who  is  ignorant  of  the  patent,  and  without  reason- 
able means  of  information,  in  damages  is  unjust.  They  frequently  ex- 
ceed the  profits  realized  from  infringement,  and  operate  as  punishment* 
While  knowledge  might  be  inferred,  (and  in  the  absence  of  this  statute 
would  be,)  from  the  patent-office  record,  the  implication  would  be  weak; 
and  when  applied  to  such  a  case  would  be  unjust.  In  most  instances 
infringers  would  be  ignorant  of  the  patent.  Congress  therefore  imposed 
on  patentees  the  duty  of  marking  their  manufactures,  in  the  manner 
stated,  and  made  compliance  a  condition  of  the  right  to  recover  damages, 
— "except  on  proof  that  the  defendant  was  notified  of  the  infringement, 
and  continued  after  such  notice."  Marking,  or  notice,  is  therefore  the 
foundation  of  the  right  to  damages.  The  one  or  the  other  must,  conse- 
quently, be  established,  to  justify,  recovery.  If  marking  is  omitted,  and 
notice  relied  upon,  the  burden  is  on  the  plaintiff.  The  section,  as  we 
have  seen,  so  places  it,  in  express  terms.  As  marking  is  a  condition  of 
the  right  to  recover  damages,  it  must,  as  before  observed,  be  established, 
— either  by  proof,  or  inference.  It  is  a  little  difficult  to  understand  why 
it  should  be  inferred.  It  is  not  like  questions  of  novelty,  invention, 
'and  others  involving  theipatent,  which  are  held  to  be  matters  of  defense. 
They  are  so  held  because  of  presumptions  arising  from  the  patent,  or  be- 
cause of  statutory  provision.     It  is  true  that  statutes  of  limitation  must 
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be  pleaded,  generally,  and  that  they  bear  some  analogy  to  this  section. 
The  ruling,  however,  which  required  this  was  arbitrary,  applying  at  first 
to  certain  cases  only,  and  was  then  rested  on  the  ground  that  the  debt  is 
Blill  due  in  conscience,  and  should  be  considered  so  in  law,  unless  the 
statute  is  interposed.  All  such  legislation  was  formerly  unpopular,  and 
begrudgingly  administered,  even  by  the  courts.  In  the  absence  of  con- 
trary authority  we  would,  therefore,  feel  inclined  to  hold  the  plaintiffs 
to  proof.  There  is  authority,  however,  which  cannot  be  disregarded. 
Rubber  Co.  v.  Goodyear,  9  Wall.  788,  we  think,  involved  the  question. 
The  plaintiff  neither  averred  nor  proved  compliance  with  the  section. 
Before  the  master,  his  claim  to  damages  was  opposed  for  this  reason. 
The  court  overruled  the  objection  on  the  ground  that  "the  pleadings  did 
not  raise  the  question,''  and  "that  compliance  with  the  statute  was  there- 
fore admitted.''     The  court  says: 

"It  is  said  that  tlie  bill  contains  no  averment  on  this  subject,  and  that  the 
record  is  equally  barren  of  proof  that  any  such  notice  was  ever  given  to 
the  defendant,  except  by  the  service  of  process,  upon  the  filing  of  the  bill. 
Hence  it  is  insisted  that  the  master  should  have  commenced  bis  account  at 
that  time,  instead  of  the  earlier  period  of  the  beginning  of  the  infringement. 
His  refusal  to  do  so  was  made  the  subject  of  an  exception.  The  answer  of 
the  defendant  is  as  silent  upon  the  subject  as  the  bill  of  the  complainants. 
No  such  issue  was  made  by  the  pleadings.  It  was  too  late  for  the  defendant 
to  raise  the  point  before  the  master.  They  were  concluded  by  their  previous 
silence,  and  must  be  held  to  have  waived  it." 

From  this  ruling  it  is  plain  that  the  court  treated  the  question  as  mat- 
ter of  defeiise,  to  be  presented  and  proved  by  the  defendant.  While  this 
conclusion  might,  possibly,  have  been  more  clearly  expressed,  the  lan- 
guage and  ruling  will  not  bear  any  other  construction.  If  the  duty  of 
presenting  the  question,  and  furnishing  proof  to  establish  performance, 
was  on  the  plaintiff,  his  failure  to  raise  it  and  furnish  the  proof  would 
not  preclude  the  defendant's  objection  when  made.  It  would  have  been 
sufficient,  in  such  case,  to  point  (as  the  defendant  did)  to  the  fact  that 
the  plaintiff  had  not  laid  the  necessary  foundation  for  his  claim;  it  could 
not  have  been  held  that  the  defendant  had  waived  his  right  to  object. 
It  is  only  on  the  hypothesis  that  he  was  bound  to  set  up  and  prove  non- 
compliance with  the  duty,  that  his  silence  on  the  subject  could  be  held 
to  ^top  him.  This  case  must,  therefore,-  be  regarded  as  deciding  that 
the  burden  of  proof,  in  such  cases,  is  on  the  defendant;  that  in  the  ab- 
sence of  proof  performance  is  to  be  inferred.  In  Goodyear  v.  Allyn,  6 
Blatchf.  33,  the  question  was  not  directly  involved.  The  application 
was  for  a  preliminary  injunction.  The  court  nevertheless  considered  it; 
and  wl)ile  what  is  said  is  but  a  dictum,  it  is  the  expression  of  an  eminent 
judge  (Blatchford)  and  is  entitled  to  weight.     He  says: 

''It  was  for  the  defendants  to  show  a  failure  by  the  plaintiffs  to  mark,  as 
required,  the  articles  made  or  vended,  and  then  the  burden  of  proof  would  be 
on  the  plaintiffs  to  show  that,  before  suit  was  brought,  the  defendants  were 
notified  that  they  were  Infringing  the  patent.  *' 

This  language  is  unambiguous.  Again,  in  Herring  w.  Gage,  15 
Blatchf.  129,  130,  Judge  Wallace  says: 


Digitized  by 


Google 


326  VBDERAL  REPORTER  ,  VoL  42. 

"It  is  insisted  *  *  *  for  the  defendants,  that  no  damages  are  recover- 
able, because  the  device  was  not  labeled  or  marked  as  patented,  under  sec- 
tion 4900  of  the  Revised  Statutes.  The  statute  has  no  application  to  a  case 
like  this.  *  *  *  If  it  had,  the  defendants  tannot  avail  themselves  of  the 
defense,  because  they  have  not  set  it  up  in  their  answer," 

— Citing  Rubber  Co.  v.  Qoodyear.     This,  also,  is  but  a  dictum.     It  never- 
theless shows  the  court's  understanding  of  the  question. 

The  interpretation  of  the  statute  by  the  bar,  as  shown  in  practice,  is 
entitled  to  much  weight.  Investigation  has  satisfied  us  that  this  inter- 
pretation is  in  conformity  with  the  views  expressed  in  the  cases  men- 
tioned. From  the  enactment  of  the  statute  down,  the  bar  has  proceeded 
upon  the  hypothesis  that  the  burden  of  averring  and  proving  failure  to 
mark  is  on  the  defendant.  No  case  has  been  found  in  which  the  plain- 
tiff was  held  to  proof  of  marking  in  the  first  instance.  A  decree,  must 
therefore  be  entered  in  the  plaintiffs'  favor  for  damages,  as  well  as  for 
an  injunction. 

Are  they  entitled  to  the  benefit  of  the  statute  of  February  4,  1887, 
(St.  U.  S.  1886-87,  c.  105,)  relating  to  design  patents?  This  statute 
does  not'  apply  to  all  infringers.  One  who  innocently  infringes — in 
ignorance  of  the  patent — is  not  within  its  provisions.  It  contemplates  a 
willful  appropriation  of  the  design.  The  words  "apply  the  design  se- 
cured by  such  lettei's  patent  or  any  colorable  imitation  thereof,"  clearly 
imply  knowledge  of  the  design.  It  could  not  be  "applied"  without 
such  knowledge;  and  a  different  reading  would  render  the  words  "or  a 
colorable  imitation  thereof,"  unmeaning.  Other  language  employed 
leads  to  the  same  conclusion.  We  entertain  no  doubt  on  this  subject, 
and  need  not  enlarge  upon  it. 

A  comparison  of  the  plaintiffs'  and  defendants'  rugs  justifies  a  belief 
that  the  latter  was  copied  from  the  former.  While  the  conclusion  does 
not  necessarily  follow  that  they  had  knowledge  of  the  palerUy  we  must, 
for  the  reasons  before  stated,-  infer  they  had,  in  the- absence  of  proof  to 
the  contrary.  Presuming  the  rug  to  be  marked  we  must  hold  him  to 
such  knowledge,  under  the  circumstances.  A  decree  will  be  entered 
accordingly. 

NoTB  BT  TH1B  Couht.  Siiice  preparing  the  foregoing  opinion  we  find  the  prin- 
cipal point  discussed  is  considered  briefly  in  Mr.  Walker's  excellent  book  on  Patents, 
at  section  463,  and  the  failure  to  mark  patented  articles  treated  as  a  d^ense,  I  have 
also  since  seen  the  case  of  McComb  v.  Brodie,  1  Woods,  158,  in  which  a  different  vle^w 
was  adopted.  The  question  does  not,  however,  appear  to  have  been  discussed  in  this 
case. 
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Edison  Electric  Light  Co.  t;.  Perkins  Electric  Lamp  Co.,  (two 
cases.     Nos.  655,  656.) 

(Circuit  Courts  D.  C^mneclAjcuL    May  20, 1890.) 

PaTBKTS— PORBIOH  iNVBOTHOira— DUBATION  OF  RlGHT. 

Rev.  St.  U.  S.  %  4887,  provides  that  *^  every  iMitent  granted  for  an  Invention  wbich 
lias  been  previously  pateniod  in  a  foreign  country  shall  be  so  limited  as  to  expire 
at  the  same  time  wita  the  foreign  patent. "  Held  that,  'where  a  foreign  statute, 
nnder  which  a  foreign  patent  has  been  extended,  was  in  force  at  the  time  a  United 
States  patent  for  the  same  invention  was  applied  for  and  issued,  and  where  by  such 
statote  the  extension  of  tbe  foreign  patent  was,  in  the  absence  of  unfulfilled  condi- 
tions, a  matter  entirely  of  right,  at  tne  option  of  the  patentee,  on  his  payment  of  a 
required  fee,  and  such  fee  has  been  accepted  by  the  foreign  governmeniL  and  the 
patent  extended,  the  United  States  patent  does  not  expire  until  the  expiration  of 
such  extension,  though  the  foreign  patent,  before  the  extension  was  granted,  had 
lapsed  by  the  non-obscrvanoe  or  the  happening  of  a  subsequent  condition  prescribed 
by  the  statute. 

In  Equity. 

Eugene  H,  L&m^  for  plaintiff. 

E.  D,  Robhins  and  Edmund  Wetmorey  for  defendant, 

Shipman,  J.  These  causes  are  in  equity,  for  alleged  infringement  of 
letters  patent.  The  questions  now  at  issue  arise  upon  the  defendant's 
pleas,  which  the  plaintiff  has  set  down  for  argument. 

The  bill  in  equity  in  No.  655  avers  that  the  letters  patent  upon  which 
the  suit  is  based  were  dated  January  27, 1880;  that  a  previous  Canadian 
patent  for  the  same  invention  was  granted  for  the  term  of  15  years  from 
its  date;  that  said  term  has  not  expired;  and  that  the  same  is  in  full  force 
and  effect.  The  plea  in  that  case  alleges  that  the  Canadian  patent  was 
granted  on  November  17, 1879;  that  said  Canadian  patent  was  originally 
granted  for  the  term  of  five  years,  with  the  privilege  of  extending  the 
same,  after  the  expiration  of  the  said  period,  upon  the  payment  of  a  fur- 
ther fee;  that  it  bore  upon  its  face  its  liability  to  be  terminated  before 
the  expiration  of  five  years  by  the  non-observance  of  two  conditions  sub- 
sequent, similar  to  those  which  are  recited  in  Pohl  v.  Brewing  Co.,  10 
Sup.  et.  Rep.  577;  and  that  said  two  conditions  were  not  fulfilled.  Its 
actual  attempted  extension  by  the  Canadian  government  is  not  denied. 
The  plea  further  alleges  that  during  said  period  of  five  years  the  Cana- 
dian patent  expired  by  virtue  of  the  expiration  of  a  subsequent  Swedish 
patent  for  the  same  invention,  and  that  the  Canadian  patent  was  incapa- 
ble, under  the  law  of  Canada,  of  extension  beyond  said  original  term  of 
five  years;  and  that  any  attempt  to  extend  the  same  by  any  officer  of  the 
CJanadian  government  was  void,  and  of  no  effect.  It  is  understood  that 
the  Swedish  patent  was  issued  after  the  date  of  the  United  States  patent, 
and  that  the  Canadian  statute  of  1872  in  regard  to  the  extension  of  pat- 
ents by  payment  of  fees,  which  is  recited  in  the  Bate  Case,  is  the  statute 
under  which  the  Canadian  patent  was  issued. 

In  Bate  Refrigeratmg  Co.  v.  Hammond^  129  U.  S.  151,  9  Sup.  Ct.  Rep. 

225,  it  was  held  that- 
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"Where  the  Canadian  statute,  under  which  the  extensions  of  the  Canadian 
patent  were  granted,  was  in  force  when  the  United  States  patent  was  issued* 
and  also  when  that  patent  was  applied  for,  and  where,  by  the  Canadian  stat- 
ute, the  extension  of  the  patent  for  Canada  was  a  matter  entirely  of  right,  at 
the  option  of  the  patentee,  on  his  payment  of  a  required  fee,  and  where  the 
fifteen-years  term  of  the  Canadian  patent  has  been  continuous  and  without  in- 
terruption, the  United  States  patent  does  not  expire  before  the  end  of  the  fif- 
teen-years duration  of  the  Canadian  patent.*' 

This  decision,  being  confined  to  the  facts  which  are  therein  stated, 
does  not  control  the  present  case.  In  Pohl  v.  Brewing  Cb.,  10  Sup.  Ct. 
Kep.  577,  (decided  at  the  October  term,  1889,  of  the  supreme  court,)  it 
was  held  that  a  patent  of  the  United  States  subject  to  the  limitations 
prescribed  by  section  4887,^  by  reason  of  a  previous  German  and  a  pre- 
vious French  patent,  did  not  expire  prior  to  the  expiration  of  the  15 
years  for  which  the  German  patent  was  issued,  although  each  of  said 
patents  had  theretofore  expired  by  virtue  of  the  operation  of  conditions 
subsequent  which,  by  the  law  of  the  respective  countries,  made  said  re- 
spective foreign  patents  void.  The  court  says  "there  is  nothing  in  the 
statute  which  admits  of  the  view  that  the  duration  of  the  United  States 
patent  is  to  be  limited  by  anything  but  the  duration  of  the  legal  term 
of  the  foreign  patent  in  force  at  the  time  of  the  issuing  of  the  United 
States  patent,  or  that  it  is  to  be  limited  by  any  lapsing  or  forfeiture  of 
any  portion  of  the  term  of  such  foreign  patent  by  means  of  the  operation 
of  a  condition  subsequent  according  to  the  foreign  statute,"  and  further- 
more construes  the  words  in  section  4887,  "having  the  shortest  term,'* 
to  mean  the  foreign  patent  which,  at  the  time  the  United  States  patent 
is  granted,  has  then  the  shortest  term  to  run,  irrespective  of  the  fact  that 
the  foreign  patent  may  afterwards  lapse  or  become  forfeited  by  the  non- 
observance  of  a  condition  subsequent  prescribed  by  the  foreign  statute. 
The  facts  in  this  case  are  not  the  same  with  those  in  the  Pohl  Qaae,  be- 
cause the  French  and  German  patents  were  on  their  face  for  the  term  ol 
15  years.  It  is  said  in  the  plea  that  the  Canadian  patent  was  for  the 
term  of  five  years,  with  the  privilege  of  renewing  the  same,  upon  the  pay- 
ment of  a  fee,  for  a  further  term,  and  that,  previous  to  the  expiration 
of  the  first  five  years,  it  had  expired  by  means  of  the  provisions  of  the 
Canadian  statute,  and  therefore  could  not  be  renewed,  and  that  two  of 
these  conditions  subsequent  were  expressed  upon  the  face  of  the  patent. 

Aided  by  such  light  as  the  decisions  which  I  have  quoted  furnish,  I 
am  of  opinion  that,  when  the  Canadian  statute  under  which  the  exten- 
sions of  the  Canadian  patent  were  granted,  or  attempte'd  to  be  granted, 
was  in  force  when  the  United  States  patent  was  issued,  and  when  it  was 
applied  for,  and  when,  by  the  Canadian  statute,  the  extension  of  the 
patent  for  Canada  was,  in  the  absence  of  unfulfilled  conditions,  a  matter 
entirely  of  right,  at  the  option  of  the  patentee,  on  his  payment  of  a  re- 
quired fee,  and  when  the  15-years  term  of  the  Canadian  patent  has  been, 
by  the  aflBrmative  action  of  the  government  in  apparently  renewing  the 

1  Rev.  St.  U.  S.  1 4887,  provides  that  "every  patent  granted  for  an  invention  which  haa 
been  previously  patented  in  a  foreign  country  shaU  be  so  limited  as  to  expire  at  tha 
same  time  with  the  foreign  patents " 
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patent,  continuous  and  uninterrupted,  the  United  States  patent  does  not 
expire  before  the  end  of  the  15-years  duration  of  the  Canadian  patent, 
although  the  Canadmn  patent,  before  the  expiration  of  the  first  five  years, 
may  have  lapsed  or  become  forfeited  by  the  non-observance  of  a  condi- 
tion subsequent,  or  by  the  happening  of  a  subsequent  condition,  pre- 
scribed by  the  statute  of  Canada.  If  the  Canadian  government  has  in 
fact  accepted  the  renewal  fee,  and  renewed  the  patent  for  a  continuous 
and  uninterrupted  period  of  15  years,  as  though  the  subsequent  condi- 
tions had  been  complied  with,  the  United  States  patent  has  not  expired 
before  the  expiration  of  said  15  years.  I  am  confirmed  in  the  construc- 
tion which  I  have  given  by  the  hardship  of  a  construction  which  should 
compel  the  life  of  United  States  patents  to  be  determined  by  the  opera- 
tion of  conditions  subsequent  in  prior  foreign  patents  which  may  secretly 
affect,  or  be  claimed  to  affect,  the  life  of  such  foreign  patents,  although 
they  are  apparently,  upon  their  face,  in  full  force,  and  have  apparently 
been  uninterruptedly  continued  in  existence  by  the  government  which 
granted  them. 

In  No.  656  the  dates  of  the  respective  patents  differ  from  those  in  No. 
655.  The  plea  in  No.  656  sets  up,  mutatis  mutandis^  the  facts  which 
have  been  heretofore  stated,  omitting  those  in  regard  to  the  Swedish  pat- 
ent. I  understand  the  facts  to  be  substantially  those  of  the  Pohl  Case, 
except  that  in  the  plea  the  conditions  subsequent  are  alleged  to  be  stated 
upon  the  face  of  the  Canadian  patent.  I  do  not  regard  this  as  a  vital 
difference.  The  pleas  are  overruled,  and  the  defendant  will  answer  in 
30  days- 


Mesker  et  al.  v.  Thuener  et  al. 
(CircuU  Ccfwrt^  E.  D.'MU8<mHy  E.  P.    Ckstober  80, 1880.) 

L  Patb^its  tor  Inventions— Patentabilitt—Utilitt— Presumption. 

In  the  absence  of  satisfactory  evidence  to  tbe  contrary,  the  subject-matter  of 
every  patent  is  presumed  to  be  useful  and  patentable. 
2.  Same— Inpringbmbnt—Ornambntal  Cbiunos. 

Letters  patent  No.  861,438,  granted  April  19,  18S7,  to  Mesker  &  Bro.,  for  an 
improvement  in  sheet-metal  ceilings,  walls,  or  panels,  lield  valid,  and  infringed  bv 
ceilings  made  in  accordance  with  letters  patent  No.  876,926,  granted  January  ^ 
1888,  for  an  improvement  in  metallic  ceilings. 

In  Equity. 

This  was  a  suit  for  the  infringement  of  letters  patent  of  the  United 
States  No.  361,438,  granted  April  19,  1887,  to  the  firm  of  Mesker  & 
Bro.,  for  an  improvement  in  sheet-metal  ceilings,  walls,  or  panels, 
hy  ceiling  manufactured  and  sold  by  defendants,  made  in  accordance 
with  the  letters  patent  No.  376,926,  granted  to  Charles  Thuener,  Janu- 
ary 24,  1888.     The  claim  of  the  patent  sued  on  is  as  follows; 

''The  combination  of  the  sheets,  A,  A,  A,  and  the  cross-bars,  B,  are  sheet, 
A,  having  the  fold,  a^  a^,  and  receiving  the  edge  of  the  adjoining  sheet.  A,, 
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and  being  secured  to  the  frame  of  the  structure*  and  said  bar,  B,  having  the 
folds,  6,  b\  substantially  as  described." 

The  "fold,  a*,  a',"  referred  to  in  the  claim  of  the  patent,  is  a  re-enter- 
ing fold,  capable  of  receiving  and  supporting  the  edge  of  the  adjoining 
sheet,  and  having  the  return  bend  or  part,  a',  carried  far  enough  out  to 
project  beyond  the  edge  of  the  supporting  ledge  beneath,  and  forming  a 
nailing  flange,  which  is  hidden  when  the  ceiling  is  in  place.  Each 
sheet  has  but  the  one  nailing  flange.  The  folds,  6,  b\  of  the  bars,  are 
re-entering  folds,  capable  of  each  receiving  the  end  of  a  sheets  so  that 
the  ends  of  two  sheets  may  be  joined  together  by  means  of  it.  The 
cross-bars  have  no  nailing  flanges,  but  are  supported  upon  the  ends  of  the 
sheets.  The  whole  ceiling  is  supported  upon  the  concerted  nailing 
flanges  formed  on  one  side  edge  of  each  sheet  in  the  manner  above  stated. 
The  fold,  a^,  a',  shown  in  the  drawings  of  the  patent  sued  on,  forms  a 
ledge  having  an  inclined  bearing.  The  fold  used  by  the  defendants 
formed  a  flat  bearing.  In  other  respects  the  folds  were  the  same.  Thfe 
bars  shown  in  the  complainant's  patent  have  two  sides,  sloping  inward 
until  they  meet.  The  bars  in  the  infringing  ceiling  differed  from  them 
only  in  the  fact  that  they  presented  three  sides  to  view,  the  top  being  flat. 
The  defenses  were  lack  of  novelty  and  patentability  and  non-infringe- 
ment. A  very  large  number  of  patents  were  offered  in  evidence.  Those 
upon  which  most  stress  was  placed  by  the  defendants'  counsel  are  the 
following:  Patent  granted  J.  D.  Ottiwell,  No.  343,775;  patent  granted 
F.  Roys,  No.  95,732;  and  patent  granted  P.  A.  Thomas,  No.  358,175. 

Benjamin  F.  Rex,  for  complainants. 

George  H.  Knight,  for  defendants. 

Thayee,  J.,  (oraUy.)  This  case  was  argued  for  a  day  and  a  half. 
The  questions  and  patents  discussed  are  so  numerous  that  it  is  impos- 
sible, in  the  time  at  my  disposal,  to  go  over  all  of  the  points  in  detail. 
Hence  in  this  case  I  content  myself  with  ^a  statement  of  the  conclusions 
I  have  formed.  In  view  of  the  state  of  the  art,  and  the  numerous  kinds 
of  metallic  ceiling  heretofore  patented,  it  is  no  doubt  questionable  whether 
the  metallic  ceiling  patented  by  Mesker  possesses  patentable  novelty. 
But  inasmuch  as  the  patent  creates  the  presumption  that  the  combina- 
tion claimed  is  patentable,  and  is  u  useful  combination,  and  inasmuch 
as  the  evidence  does  not  satisfactorily  overcome  that  presumption,  and 
furthermore,  as  it  is  evident  from  an  examination  of  the  ceiling  made 
by  the  defendants  that  it  was  copied  from  the  ceiling  manufactured  by 
complainants,  with  merely  a  colorable  difference  in  one  particular, 
(that  is,  in  the  form  of  the  fold,)  I  have  determined  to  order  a  decree  in 
favor  of  complainant.  In  view  of  the  amount  of  testimony  that  has  been 
taken,  it  appears  to  me  that  it  is  unnecessary  to  order  a  reference  in  this 
case  for  the  purpose  of  ascertaining  the  damages  resulting  from  the  in- 
fringement. Prom  the  testimony  already  taken,  it  is  probable  that 
counsel  can  easily  agree  as  to  the  amount  of  damages  to  be  assessed. 
Hence  a  reference  to  a  master  will  not  be  ordered,  unless  complainants' 
counsel  insists  upon  a  reference.     If  he  does  so  insist,  a  reference  will. 
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of  course,  be  ordered;  but  the  court  will  reserve  the.  right  to  put  the 
costs  of  such  reference  where  they  shall  belong,  if,  at  the  conclusion  of 
the  reference,  as  now,  it  appears  that  the  reference  was  unnecessary. 


The  Thingvalla.* 

The  Geiser. 

Jh  re  Dampskibsselskabet  Thinqvalla. 

{District  Court,  E,  D.  New  Torh.    May  8, 1890.) 

Collision— Bbtwebn  Stbambb8--Cbo88ino  Ck>TJBsii8— IiiiriTiNo  Liabilitt. 

The  steam-ships  Thingvalla  and  Greiser,  belonging  to  the  same  company,  met  on 
the  high  seas  about  4  o'clock  of  a  dark  and  rainy  morning.  The  Thingvalla  ported, 
and  kept  a-port.  The  Qeiser  starboarded,  ahd  remained  so.  Both  vessels  reversed, 
bat  the  Thingvalla  struck  the  starboard  side  of  the  Geiser,  sinking  her  almost  imme- 
diately. On  petition  by  the  owner  of  *he  vessels  for  limitation  of  its  liability,  various 
claim  ants  aUeged  that  the  collision  was  caused  by  the  fault  of  the  Thingvalla.  Claim- 
ants^ contentions  were  as  foUows :  (1)  That. the  vessels  were  on  crossing  courses,  not 
meeting  end  on,  as  i>etitloneraUeged;  but  fi^ld  that,  in  either  case,  the  right  of  the 
ThingvaUa  to  port  was  the  same.  (2)  That,  after  the  Thingvalla  had  ported  to  the 
Geiser's  i*ed  light,  .she  lost  that  light,  and  saw  the  green,  and  that  thereupon  it  be- 
came her  duty  to  starboard.  Held,  that  under  the  circumstances,  knowing  her  own 
right  to  port  and  the  Geiser's  error  in  starboarding,  and  not  knowing  but  what  the 
Geiser  would  attempt  to  correct  her  error  by  porting,  there  was  no  fault  in  the 
Thingvalla's  omitting  to  starboard  during  the  comparatively  short  period  from  her 
losing  the  Greiser's  red  light  to  the  collision.  (8;  That  either  the  Thingvalla  was 
running  full  speed  in  a  fog,  or  had  an  insufficient  lookout.  Heldy  that  the  evidence 
did  not  show  fog,  and  did  show  that  the  Geiser  was  seen  in  time  for  the  Thing- 
valla to  have  avoided  her  if  the  G«iser  had  maintained  her  course.  (4)  It  was  also 
charged  that  the  Thingvalla  showed  no  mastrhead  light,  but  held,  that  the  evidence 
did  not  sustain  the  charge.  Held,  ttterefore,  that  the  collision  was  not  due  to  fault 
on  the  part  of  the  Thingvalla,  and  the  petitioner  was  entitled  to  a  limitation  of  its 
Uability. 

In  Admiralty.     On  hearing  of  petition  for  limitation  of  liability. 
Wing,  Shoudy  &  Putnam,  for  petitioner. 

Sidney  Chubb,  R,  D,  Benedict,  E.  B.  Convers,  J.  Edward  Svoanatrom^ 
August  Reymerty  and  Herbert  KetteU,  for  various  claimants. 

Benedict,  J.  .The  petition  in  this  case  is  filed  by  a  corporation 
owning  the  Danish  steam-ships  Thingvalla  and  Geiser,  to  obtain  a  lim- 
itation of  its  liability  for  damages  occasioned  by  a  collision  which  oc- 
curred between  those  two  vessels  on  the  high  seas,  not  far  from-  Sable 
island,  on  the  14th  day  of  August,  1888.  At  the  time  of  the  collision, 
the  Geiser  was  outward  bound  from  New  York  with  passengers  and 
cargo,  and  the  steamer  Thingvalla  was  bound  to  New  York,  also  laden 
with  cargo  and  passengers.  These  two  steamers  came  in  collision  about 
4  o'clock  of  a  dark  and  rainy  morning,  the  Thingvalla  striking  the  Gei- 
ser on  her  starboard  side,  almost  at  right  angles,  and  cutting  her  nearly 

*  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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in  two,  so  that  she  suuk  in  deep  water  almost  immediately;  the  steamer 
and  her  cargo  being  totally  lost,  and  some,  50  persons  on  board  of  her 
being  drowned.  The  bow  of  the  Thingvalla  was  smashed  in  by  the  col- 
lision, and  she  reduced  to  a  sinking  condition,  but  her  master^  by  the 
exercise  of  a  care  and  skill  which  deserves  mention,  succeeded,  by  run- 
ning her  stern  foremost  for  the  whole  distance,  in  reaching  Halifax,  sonie 
180  miles  distant.  The  name  of  this  master  is  Soren  J.  Laub.  The 
Geiser  and  her  cargo  being  lost,  of  course  nothing  has  been  brought  into 
this  court  to  represent  her.  The  petitioners'  interest  in  the  Thingvalla 
and  her  pending  freight  is  represented  by  upwards  of  $60,000,  which 
has  been  brought  in  by  them,  and  is  now  in  the  registry.  The  petition 
sets  forth  that  the  collision  occurred  through  no  negligence  upon  the  part 
of  the  persons  having  charge  of  the  navigation  of  the  Thingvalla,  and 
prays  that,  if  it  so  appears  upon  hearing  of  the  cause,  the  petitioner  may- 
be decreed  to  be  free  from  responsibility  for  the  loss  and  damage  caused 
by  the  collision.  Several  insurance  companies  and  others  interested  in 
the  cargoes  laden  on  board  thes6  steamers  appear,  and  deny  the  allega- 
tion of  the  petition,  and  assert  that  the  collision  was  caused  by  fault  on 
the  part  of  the  Thingvalla. 

As  the  collision  happened  about  4  o'clock  in  the  morning  of  a  rainy- 
day,  there  would  be,  in  the  ordinary  course  of  events,  no  one  on  the 
deck  of  either  vessel  except  those  whose  duty  required  them  to  be  there. 
The  first  and  third  officer  of  the  Thingvalla  were  on  the  bridge.  They 
have  been  called  and  examined  by  the  petitioner.  The  lookout  is  not 
called.  Of  the  Geiser's  survivors,  the  third  oflBicer  and  a  young  man 
were  on  the  deck  at  the  time  of  the  collision.  The  former  has  been 
called  as  a  witness,  the  latter  not.  Her  second  ofiicer,  who  was  below 
deck  and  asleep,  and  her  master,  who  came  on  the  bridge  a  moment  be- 
fore the  collision,  have  also  been  examined.  Two  master  mariners  of 
great  experience  testify,  as  experts,  at  the  call  of  the  claimants,  and  also 
a  single  passenger  from  the  Geiser. 

Upon  the  testimony  given  by  these  witnesses,  the  claimants  of  the  fund 
in  court  contend,  first,  that  the  steamers  were  upon  crossing  courses,  and 
not,  as  the  petitioner  asserts,  meeting  end  on,  within  the  meaning  of 
article  15.  But,  assuming  the  testimony  to  support  this  contention,  it 
does  not  follow  that  the  navigation  of  the  Thingvalla  was  faulty.  What 
the  navigation  of  the  respective  vessels  was,  is  not  in  dispute.  The  Thing- 
valla, upon  discerning  the  Geiser,  ported  her  helm,  and  kept  under  her 
port  helm  until  the  two  vessels  were  in  contact,  meanwhile  stopping  and 
reversing  her  engines.  The  Geiser,  upon  discovering  the  Thingvalla, 
starboarded  her  helm,  and  kept  under  her  starboard  helm  until  the  ves- 
sels were  in  contact,  meanwhile  stopping  and  reversing  her  engines.  The 
vessels  were  either  meeting  end  on  or  upon  crossing  courses.  In  either 
case,  the  right  of  the  Thingvalla  to  port  was  the  same.  So,  in  either  of 
these  cases,  it  was  wrong  navigation  for  the  Geiser  to  starboard,  as  sho 
did.  The  main  contention  on  the  part  of  the  claimants  is  that  if  it  be 
that  the  Thingvalla  had  the  right  to  port  in  the  first  instance,  uxd  if  it 
be  that  the  Geiser  was  wrong  in  starboarding  as  she  did,  nevertheless  it 
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was  the  duty  of  the  Thingvalla,  when  she  saw  the  red  light  of  the  Geiser 
disappear,  to  starboard  her  helm,  because  by  so  doing  she  would  have 
avoided  collision.  In  the  light  of  the  facts  disclosed  by  the  testimony, 
I  am  inclined  to  believe  that  if  the  Thingvalla  had  swung  sharply  to  port 
under  her  starboard  helm,  as  soon  as  the  Geiser  shut  out  her  red  light 
and  displayed  only  her  green,  collision  would  have  been  avoided.  But 
it  by  no  means  follows  that  the  Thingvalla  can  be  adjudged  to  be  in  fault 
for  not  swinging  under  her  starboard  helm  when,  the  Geiser's  red  light 
was  shut  out.  The  facts  then  known  to  the  officer  in  charge  of  the  Thing- 
vaDa  were  these,  and  these  only,  namely,  that  he  had  the  right  to  avoid 
the  Geiser  by  porting;  that  the  Geiser,  under  a  starboard  helm,  was  in 
the  wrong;  and  that,  as  the  vessels  were  then  approaching,  risk  of  col- 
lision was  manifest  to  those  in  charge  of  both  vessels.  What  had  in- 
duced the  Geiser  to  starboard,  the  officer  in  charge  of  the  Thingvalla  did 
not  know;  nor  did  he  know  what  is  now  known,  that  no  effort  to  return 
to  her  true  course  would  be  made  by  the  Geiser.  On  the  facts  known 
to  him,  he  was  entitled  to  presume  that  the  Geiser,  upon  discovering  the 
Thingvalla  under  her  port  helm,  would  be  conscious  of  error,  and  would 
at  once  endeavor  to  correct  it  by  shifting  the  Geiser's  helm  from  star- 
board to  port.  Knowing  what  he  did,  and  nothing  more,  no  obligation 
to  starboard  his  helm  attached  to  the  officer  in  command  of  the  Thing- 
vaUa.  Capt.  Thompson,  testifying  as  an  expert,  expresses  a  belief  that, 
under  the  circumstances  narrated,  he  would  have  taken  the  chances,  and 
starboarded,  as  soon  as  the  Geiser's  red  light  was  shut  out.  But  it  is 
easy  to  arrive  at  such  a  belief  after  the  event.  Whether  this  experienced 
and  skillful  navigator,  if  he  had  been  in  command  of  the  Thingvalla  at 
the  time,  charged  with  the  responsibilit}'  of  tlie  lives  and  property  on , 
board,  would  have  "chanced  it,"  and  put  his  vessel  at  full  speed  under 
a  starboard  helm,  cannot  now  be  known.  What  is  known  is  that  if  he 
had  done  so  it  would  have  been  in  violation  of  law.  Capt.  Milbank, 
also  testifying  as  an  expert,  is  likewise  of  the  opinion  that  if  he  bad 
commanded  the  Thingvalla  under  the  circumstances,  with  50  seconds 
of  time,  he  would  have  taken  the  chances  of  assuming  the  green  light  of 
the  Geiser  to  be  a  persistent  green  light;  and  with  a  persistent  green 
light  ahead  he  would  starboard  his  helm,  and  go  on  at  full  speed.  But 
the  law  does  not  compel  the  taking  of  such  chances.  The  officer  in  com- 
mand of  the  Thingvalla  did  not  and  could  not  know  that  the  Geiser's 
green  light  was  a  persistent  green  light.  The  presumption  was  the  other 
way.  In  the  absence  of  that  knowledge,  it  seems  to  me  clear  that  it  can- 
not be  held  to  have  been  the  duty  of  the  Thingvalla  to  starboard,  and 
go  at  full  speed;  especially  when,  there  being  then  risk  of  collision,  the 
law  made  it  obligatory  to  stop  and  reverse;  and  to  stop  and  reverse  would 
be  inconsistent  with  a  starboarding  of  the  wheel,  for  the  power  of  the 
helm  to  swing  the  vessel  is  dependent  on  the  forward  movement  of  the 
screw.  The  question  is  not  what  bold  and  daring  men  would  do,  but 
what  the  law  made  it  the  duty  of  the  officer  in  command  of  the  Thing- 
valla to  do.  After  a  careful  study  of  the  case,  aided,  as  I  have  been,  by 
elaborate  arguments  on  both  sides,  I  am  unable  to  hold  the  officer  in 


Digitized  by 


Google 


334  FEDERAL  REPORTER ,  vol.  42. 

charge  of  the  Thingvalla  to  be  in  fault  for  omitting  to  starboard  his  helna 
upon  losing  the  Geiser's  red  light. 

Another  contention  on  the  part  of  the  claimant  of  the  fund  is  that  the 
Thingvalla  was  in  fault,  either  for  not  seeing  the  Geiser  sooner  than  she 
did,  or,  if  that  was  impossible  by  reason  of  the  weather,  in  keeping  up 
her  speed  of  11  knots  an  hour  in  thick  weather.  But  there  is  no  evi- 
dence of  any  fog.  The  testimony  Irom  those  on  deck  is  positive  that  lights 
could  be  seen  at  a  sufficient  distance,  although  the  night  was  dark  and 
rainy.,  None  of  the  numerous  passengers  who  were  on  the  deck  of  the 
Thingvalla  immediately  alter  the  collision  are  called  to  show  that  the 
weather  was  thick,  and  it  is  impossible  to  conclude  from  the  evidence 
that  the  weather  was  such  as  to  require  the  steamer  to  reduce  her  speed. 
As  to  the  failure  to  keep  a  proper  lookout  on  board  the  Thingvalla,  the 
proof  shows  that  there  was  a  stationed  lookout,  and  that  the  Geiser  waa 
seen  at  a  sufficient  distance  to  have  enabled  the  Thingvalla  to  avoid  her 
if  she  had  maintained  her  course.  Indeed,  the  main  argument  made  on 
the  part  of  the  claimants  is  based  upon  the  assumption  that  there  was 
time  enough  for  the  Thingvalla  to  clear 'the  Geiser  by  starboarding  the 
helm  after  the  Geiser  was  seen  to  be  starboarding.  It  is  plain,  therefore, 
that  the  collision  cannot  be  attributed  to  the  want  of  a  lookout  on  the 
part  of  the  Thingvalla,  nor  lo  improper  speed  in  thick  weather. 

Another  contention  on  the  part  of  the  claimant  is  that  the  starboard- 
ing of  the  Geiser's  helm  upon  discovering  the  Thingvalla  arose  from 
the  fact  that,  to  those  in  charge  of  the  navigation  of  the  Geiser,  the 
Thingvalla  displayed  a  green  light,  but  no  mast-head  light;  and  it  is 
urged  that  the  collision  should  be  attributed  to  the  failure  of  the  Thing- 
valla to  display  a  mast-head  light.  But  while  it  would  seem  to  be  the 
fact  that  no  mast-head  light  on  the  Thingvalla  was  seen  by  the  two  wit- 
nesses who  are  called  from  the  deck  of  the  Geiser,  and  while  it  is  not 
easy  to  understand  how  the  mate  in  charge  of  the  Geiser,  who  is  shown 
to  have  been  a  competent  navigator  and  who  was  lost  by  the  collision, 
could  have  starboarded  his  helm  if  he  had  known  that  the  approaching 
vessel  was  a  steamer,  it  is  in  proof  that  the  Thingvalla  carried  a  mast- 
head light,  not  only  from  those  called  from  the  deck  of  the  Thingvalla, 
but  from  the  master  of  the  Geiser  who  came  on  deck  before  the  vessela 
struck,  and  who  says  that  he  then  saw  the  mast-head  light  of  the  Thing- 
valla. The  suggestion  is  made  that  a  sail  on  the  Thingvalla's  stays  might, 
have  hid  the  mast-head  light,  but  of  this  there  is  no  proof.  It  might 
also,  perhaps,  be  suggested  that  some  sudden  dash  of  rain  obscured  the 
light,  but  suggestions  like  these  do  not  form  foundation  for  a  judgment 
that  the  Thingvalla  is  responsible  for  tb 's  collision  because  of  the  failure 
to  show  the  mast-head  light.  My  conclusion,  therefore,  is  that  the  Thing- 
valla must  be  adjudged  free  from  any  fault  conducing  to  the  collision  in 
question,  and  the  petitioner  held  entitled  to  exemption  from  liability  for 
the  damages  occasioned  thereby. 
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BooYE  r.  A  Cargo  of  Dry  Boards.* 

(District  Court,  E.  D.  New  York.    May  10, 1890.) 

Bhippiwg—Chabter-Partt— Construction— FoRNiSHiNO  Cargo— Delays  bt  Weather. 
Under  a  contract  of  charter,  absolute  in  its  terms,  to  deliver  to  a  vessel  a  certain 
quantity  of  cargo  per  day,  the  charterer  assumes  the  risk  of  the  weather  being  such 
as  to  forbid  handling  cargo. 

In  Admiralty.     Action  for  demurrage, 
Oioen,  Gray  &  Stargea^  for  libelant. 
Bartlett,  Wilson  &  Hayden,  for  claimant. 

Benedict,  J.  This  is  an  action  to  recover  three  da3'8'  demurrage  in 
loading  the  libelant's  vessel  at  Atlantic  City,  Norfolk,  Va.,  and  five  days' 
demurrage  in  discharging  the  vessel  at  New  York. 

In  regard  to  the  detention  in  Atlantic  City  in  loading  the  vessel,  the 
fact  is  undisputed  that  the  vessel  was  detained  three  days,  and  that  the 
detention  arose  solely  from  the  fact  that  the  weather  was  rainy,  and  that 
the  boards,  having  been  kiln-dried,  could  not  be  put  on  board  in  such 
weather  without  damage.     The  provision  of  the  charter  was  as  follows: 

*'It  is  agreed  that  the  lay  days  for  loading  and  discharging  shall  be  as  fol- 
lows, if  not  sooner  dispatched:  From  tlie  time  the  vessel  is  ready  to  receive 
or  discharge  cargo,  30,000  feet  per  day,  Sundays  excepted,  to  be  furnishexi 
for  loading,  and  quick  dispatch  for  discharging,  and  that  for  each  and  every 
day's  detention  of  the  vessel  by  default  of  said  party  of  the  second  part,  or 
agent,  $25.00  per  day,  day  by  day,  shall  be  paid  by  said  party  of  the  second 
pait  to  the  piirty  of  the  tirst  part,  or  agent.  The  cargo  or  cargoes  to  be  re- 
ceived and  delivered  along-side,  in  reach  of  the  vessel's  tackles,  at  ports  of 
loading  and  discharging.'' 

There  is  no  dispute  as  to  the  fact  that  the  vessel  was  ready  for  load- 
ing at  Norfolk  at  the  appointed  time,  and  that,  if  30,000  feet  of  boards 
had  been  furnished  her  each  day,  she  would  have  been  loaded  three 
days  sooner  than  she  was.  Nor  is  there  any  dispute  as  to  the  fact  that 
the  sole  cause  or  failure  of  the  charterer  to  deliver  the  boards  along-side 
the  vessel  as  agreed  in  the  charter-party  was  that  the  weather  was 
rainy,  and  the  boards,  which  were  kiln-dried,  would  be  damaged  if 
loaded  in  the  rain.  Under  such  a  contract,  absolute  in  its  terms,  for 
the  delivery  to  the  vessel  of  30,000  feet  of  boards  per  day,  I  am  of 
the  opinion  that  the  ;  -sk  of  the  weather  is  assumed  by  the  charterer. 
It  would  have  been  so  easy  to  have  said  "weather  permitting"  that  the 
absence  of  words  of  that  import  indicate  an  understanding  that  the 
weather  was  at  the  risk  of  the  charterer.  The  words  "by  default  of  the 
party  of  the  second  part"  mean  the  default  in  furnishing  30,000  feet 
per  day  along-side  the  vessel  for  the  loading  thereof.  Thiia  v.  Byera.  1 
Q.  B.  Div.  244. 

In  regard  to  the  detention  of  the  vessel  in  New  York  in  unloading, 
the  evidence  makes  it  clear  that  the  delay  was  by  fault  of  the  master 
of  the  ship  in  not  proceeding  to  the  pldce  designated  for  the  discharg- 

>  Reported  by  Edward  Q,  Benedict,  Esq.,  of  the  New  York  bar. 
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ing  of  the  cargo  on  Saturday,  or  even  Monday  morning.  If  he  had  ar- 
rived at  the  place  on  Monday  morning,  even,  it  is  evident  that  he  would 
have  been  discharged  at  once. 

The  libelant  must  recover  for  three  days'  detention  at  Atlantic  City 
at  the  rate  provided  in  the  charter.  Let  a  decree  be  entered  in  favor 
of  the  libelant  for  S175  and  costs. 


The  Stephen  Bennett.* 

The  Elizabeth  T.  Cottinqham. 

iDistrict  Court,  E,  D.  New  York,    May  10, 1890.) 

Collision — Overtaking  Vessbl— Mibbtno  Stats. 

Two  schooners  were  beating  up  the  coast,  the  B.  f  oUowing  in  close  proximity  to  the 
C. ,  and  gaining  slightly  on  her.    I'he  G.  went  about,  and  immediately  afterwards  the 

B.  attempted  to  do  the  same,  but  misstayed,  and,  gathering  stemway,  got  under 
the  bow  of  the  C,  and  was  struck  by  her.  The  B.  had  misstayed  once  before  that 
morning.    Held^  that  the  collision  was  caused  by  the  B.  in  tacking  so  close  to  the 

C,  with  knowledge  that  she  was  liable  to  misstay. 

In  Admiralty.  Cross-actions  for  damages  by  collision. 
Oiom,  Qray  &  Sturges,  for  the  Elizabeth  T.  Cottingham. 
Goodrich,  Deady  d:  Goodrich,  for  the  Stephen  Bennett. 

Benedict,  J.  These  are  cross-libels  filed  to  recover  damages  by  rea- 
son of  a  collision  which  occurred  about  noon  of  December  6,  1888,  off 
the  New  Jersey  coast  near  to  Barnegat,  between  the  schooner  Stephen 
Bennett  and  the  schooner  Elizabeth  T.  Cottingham.  The  weather  was 
clear,  wind  blowing  very  hard  from  the  N.  N.  W.,  and  a  heavy  sea  roll- 
ing in  from  the  N.  E.  Both  ves«»els,  loaded  with  lumber,  were  beating 
up  the  coast.  They  had  stood  in  from  off  shore  towards  the  beach  for 
about  an  hour,  the  Cottingham  being  ahead  and  a  point  on  the  lee  bow 
of  the  Bennett.  When  the  master  of  the  Cottingham  judged  that  he  was 
near  enough  to  the  beach  he  tacked.  At  the  same  time,  or  perhaps  a 
moment  later,  the  Bennett  also  came  up  into  the  wind,  intending  to  tack, 
but  misstayed,  and,  gathering  sternway,  got  under  the  bow  of  the  Cot- 
tingham, and  was  struck  by  her."  Upon  the  evidence,  the  Bennett  alone 
is  responsible  for  the  collision.  She  was  the  overtaking  vessel.  She 
had  misstayed  before  that  morning,  and  knew  that  she  was  liable  to  mis- 
stay  again.  She  had  no  right  to  tack  so  close  to  the  Cottingham  as  to 
render  collision  inevitable  in  case  she  should  misstay.  The  Cottingham 
was  guilty  of  no  fault. .  She  was  in  the  open  sea,  and,  although  she 
might  perhaps  have  gone  a  little  nearer  to  the  shore  than  she  did,  it  was 
no  fault  in  her  to  tack  where  she  did,  and  it  was  the  duty  of  the  Bennett, 
following  her  so  closely, — -gaining  on  her,  indeed,  as  the  evidence  shows, 
— not  to  tack  so  close  to  her  as  she  did.  The  libel  against  the  Cotting- 
ham must  be  dismissed,  with  costs,  and  the  libelants  in  the  ^iBi  action 
must  have  a  decree,  with  an  order  of  reference, 

>  Reported  by  Edward  Q,  Benedict,  Esq.,  of  the  Kew  York  bar. 
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DeTWEILEB  V.  HOLDERBAUM   Ct  ol. 
(Circuit  Courty  S.  P.  Iowa,    June  8, 1800.) 

L  Federal  Courts— Jurisdiction— Suits  to  Foreclose  Hortoaoes— Parties. 

Rev.  St.  U.  S.  $737,  provides  that,  when  there  are  several  defendants  in  any  salt 
in  the  federal  courts,  one  or  more  of  whom  are  neither  inhabitants  of  nor  found 
within  the  district  in  which  the  suit  is  brought,  and  do  not  voluntarily  appear,  the 
court  may  entertain  jurisdiction,  and  proceed  to  trial  and  adjudication  of  the  suit 
between  the  parties  who  are  properly  before  it;  but  the  judgment  rendered  thereon 
shall  not  conclude  or  prejudice  other  parties  not  regularly  served  with  process,  nor 
voluntarily  appearing  to  answer,  and  the  non- joinder  of  such  other  parties  shall 
not  constitute  matter  of  abatement  or  objection  to  the  suit  HelS^  that  the  act  does 
not  give  the  circuit  court  jurisdiction  of  a  suit  to  foreclose  a  mortgage  given  bv  an 
executor  under  a  power  in  the  will  on  land  devised  to  testator's  ohildren,  where 
some  of  the  devisees  are  non-residents,  and  are  neither  made  parties  defendant,  nor 
appear  to  answer. 

a.  Same. 

In  such  case  the  court  cannot  proceed  with  the  suiti  and  foreclose  the  mortgage, 
without  affecting  the  interest  of  the  devisees  who  are  not  parties,  since,  the  mort- 
gage covering  all  the  land,  and  the  devisees  being  joint  tenants,  a  decree  would 
affect  the  interest  of  the  non-resident  devisees  just  as  if  they  owned  the  entire 
property. 

&  SlMB. 

Nor  can  the  mortgage  be  foreclosed  as  to  the  interest  of  those  devisees  only  who 
are  parties  to  the  suit,  since  the  entire  lien  would  thus  be  cast  on  their  interest 

In  Equity.     Bill  to  foreclose  a  mortgage  on  real  estate. 

Rev.  St.  U.  8.  §  737,  relating  to  the  jurisdiction  of  federal  courts,  pro- 
vides that,  '*  when  there  are  several  defendants  in  any  suit  at  law  or  in 
equity,  and  one  or  more  of  them  are  neither  inhabitants  of  nor  found 
within  the  district  in  which  the  suit  is  brought,  and  do  not  voluntarily 
appear,  the  court  may  entertain  jurisdiction,  and  proceed  to  the  trial 
and  adjudication  of  the  suit  between  the  parties  who  are  properly  before 
it;  but  the  judgment  or  decree  rendered  therein  shall  not  conclude  or 
prejudice  other  pai'ties  not  regularly  served  with  process,  nor  voluntarily 
appearing  to  answer,  and  non-joinder  of  parties  who  are  not  inhabitants 
nor  found  within  the  district  as  aforesaid  shall  not  constitute  matter  of 
abatement  or  objection  to  the  suit." 

Kauffman  <fe  Ouemsey,  for  complainant. 

John  Leonard  &  Son  and  Gaichy  Connor  &  Weaver^  for  defendants. 

Shiras,  J.  Michael  Holderbaum  was  during  his  life-time  a  resident 
of  Iowa,  owning  a  farm  in  Page  county,  in  this  state.  By  his  will,  he 
appointed  A.  C.  Holderbaum  executor  thereof,  and  authorized  him  to 
negotiate  a  loan  to  take  up  certain  mortgages  then  existing  against  his 
realty.  His  property  was  devised  to  his  children  and  grandchildren. 
After  his  death,  his  executor  negotiated  a  loan  of  complainant  for  the 
purpose  named  in  the  will,  and  to  secure  payment  thereof  executed,  as 
executor,  a  mortgage  on  the  realty  in  Page  county.  The  present  bill  was 
filed  for  the  purpose  of  foreclosing  this  mortgage;  the  complainant  being 
a  citizen  of  the  state  of  Ohio.  To  this  bill,  as  it  now  stands,  there  are 
made 'defendants  the  executor  and  the  immediate  children  of  Michael 
Holderbaum.  Two  grandchildren,  who  represent  the  interest  of  their 
v.42F.no.7— 22 
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deceased  mother,  a  daughter  of  the  testator,  are  not  parties  to  the  bill. 
They  reside  in  Ohio,  and  are  citizens  of  that  state.  The  parties  made 
defendants  to  the  bill  contest  the  validity  of  the  mortgage,  denying  the 
right  of  the  executor  to  give  the  same.  Under  the  provisions  of  the  will 
of  Michael  Holderbaum,  the  title  of  one-twelfth  of  the  realty  is  held  by 
the  grandchildren  residing  in  Ohio. 

The  objection  interposed  of  want  of  proper  parties  presents  the  ques- 
tion whether  the  court  would  be  authorized  to  hear  and  determine  the 
issue  of  the  validity  of  the  mortgage,  and,  if  held  valid,  to  graiit  a  de- 
cree foreclosing  said  mortgage,  in  the  absence  of  the  parties  who  hold  the 
title  to  the  undivided  one-twelfth  of  the  property.  As  the  grandchil- 
dren are  citizens  of  the  same  state  as  the  complainant,  they  could  not  be 
made  parties  defendant  without  affecting  the  jurisdiction  of  the  court, 
and  hence  the  question  is  narrowed  down  to  the  proposition  already 
stated.  Can  the  court,  under  the  provisions  of  section  737  of  the  Re- 
vised Statutes  and  equity  rule  47,  proceed  to  hear  and  determine  the 
issues  presented,  in  the  absence  of  the  parties  who  hold  the  title  to  an 
undivided  share  of  the  realty?  The  general  rule  is  that  all  persons  ma- 
terially interested,  either  legally  or  beneficially,  in  the  subject-matter  of 
the  controversy,  should  be  made  parties,  in  order  that  the  court  may  by 
the  one  hearing  and  decree  bind  all  the  parties,  thereby  preventing  fur- 
ther litigation.  Story,  Eq.  PI.  §  72.  The  exceptions  to  this  general 
rule,  and  the  reasons  why  such  exceptions  have  been  introduced,  are 
fairly  stated  in  Shields  v.  BairoWy  17  How.  130,  and  the  cases  therein 
cited,  in  which  it  is  helcj  that  the  equity  rule  and  statutory  enactment 
above  cited  are  only  declaratory  of  the  principles  recognized  and  enforced 
by  the  court.     In  Ribon  v.  Railroad  Oo.,  16  Wall.  446,  it  is  said: 

"The  rule  in  equity  as  to  parties  defendant  is  that  all  whose  interests  will 
be  affected  by  the  decree  sought  to  be  obtained  must  be  before  tlie  court;  and,  if 
any  such  persons  cannot  be  reached  by  process,  do  not  voluntarily  appear,  or, 
from  a  jurisdictional  objection  going  to  the  person  in  the  courts  of  the  United 
States,  cannot  be  made  parties,  the  bill  must  be  dismissed.  Where  a  decree 
can  be  made  as  to  those  present  without  affecting  the  rights  of  those  who  are 
absent,  the  court  will  proceed;  but,  if  the  Interests  of  those  present  and  of 
those  absent  are  inseparable,  the  obstacle  is  insuperable."  See,  also,  Gregory 
v.  Stetson,  133  U.  S.  579,  10  Sup.  Ct.  Rep.  422. 

As  already  stated,  the  questions  to  be  heard  and  determined  are  as  to 
the  validity  of  the  mortgage,  which  involves  the  power  of  the  executor 
to  execute  the  same,  and,  if  held  valid,  the  consequent  right  to  enforce 
the  same  by  decreeing  a  sale  of  the  mortgaged  property.  The  first  con- 
sideration is  whether  the  party  owning  the  title,  and  the  beneficial  inter- 
est in  the  realty,  is  a  necessary  party  defendant;  in  other  words,  if,  un- 
der the  will  of  Michael  Holderbaum,  there  was  only  one  devisee,  A.  B., 
would  the  court  proceed  to  foreclose  a  mortgage  given  by  the  executor 
without  the  presence  of  A.  B.  as  a  party  defendant?  There  could  be 
no  question  that,  under  such  circumstances,  A.  B.  would  have  a  direct 
interest  in  the  subject-matter  of  the  suit.  If  the  mortgage  is  to  be  fore- 
closed, and  the  land  sold  thereunder,  it  is  his  title  and  interest  that  is 
affected.     The  executor  has  no  beneficial  interest  in  the  land.     If  the 


Digitized  by 


Google 


DETWEILER  V.  HOLDERBAUM.  839 

mortgage  by  the  executor  is  valid,  it  reaches  the  title  and  interest  which 
parsed  under  the  will  to  the  devisee.  Granting  that  the  executor  had 
the  same  power  under  the  will  to  mortgage  the  land  that  the  testator  had 
in  his  life-time,  that  power  has  been  executed,  and  the  executor  has 
ceased  to  have  any  further  power  over  the  land,  and  he  never  had  any 
actual  beneficial  interest  therein.  •  If  the  mortgage  sought  to  be  fore- 
closed had  been  executed  by  the  testator  during  his  life-time,  is  it  not 
clear  beyond  question  that  the  court  should  refuse  to  proceed  unless  the 
party  to  whom  the  title  pai^sed,  and  in  whom  the  equity  of  redemption 
existed,  was  made  a  party  defendant.  Stor3%  Eq.  PI.  §  196;  2  Jones, 
Mortg.  §  1414;  Shields  v,  KeyeSy  24  Iowa,  298.  The  necessity  for  the  pres- 
ence of  the  owner  of  the  title  and  of  the  equity  of  redemption  is  still 
greater  when,  as  in  the  case  at  bar,  the  mortgage  was  executed  after  the 
death  of  the  testator,  and  after  the  devisee's  rights  had  vested  in  him. 
The  reasons  for  such  a  course  are  of  a  substantial,  and  not  a  purely 
technical,  character.  If  a  decree  of  foreclosure  is  taken  without  the 
presence  of  the  heir  or  devisee,  and  a  sale  is  had,  such  proceedings  cast 
^  a  cloud  upon  the  title  of  the  heir  or  devisee  which  may  be  a  material  in- 
jury to  him.  If  the  court  proceeds  to  a  decree  and  sale,  it  invites  per- 
sons to  purchase  at  such  sale;  and  it  ought  not  to  do  so  if  it  is  apparent 
that  the  sale  is  practically  formal,  and  wiU  not  convey  a  substantial  in- 
terest. Furthermore,  a  court  ought  uot  to  decree  a  sale  of  realty  under 
circumstances  that  clearly  show  that  a  fair  price  cannot  probably  be 
realized  at  such  sale,  owing  to  the  doubt  and  uncertainty  as  to  the  inter- 
est and  title  which  will  pass  at  such  sale.  If  the  court,  in  the  case  sup- 
posed, should  proceed  to  a  decree  and  sale  of  the  realty  without  the 
presence  of  A.  B.,  the  owner  of  the  title,  he  would  not  be  bound  by  the 
decree  in  any  particular,  and  the  foreclosure  decree  and  sale  would 
amount  to  little  beyond  an  assignment  of  the  mortgage  debt  to  the  pur- 
chaser at  such  sale.  Under  such  circumstances,  it  seems  to  me  clear 
that  the  court  should  refuse  to  proceed  in  the  supposed  case  unless  the 
devisee,  A.  B.,  was  made  a  party  defendant;  and,  if  this  could  not  be 
done  without  ousting  the  jurisdiction  of  the  court  by  reason  of  the  citi- 
zenship of  the  parties,  then  the  cause  should  be  dismissed. 

But  it  is  claimed  that,  as  the  owners  of  the  undivided  eleven-twelflha 
of  the  realty  are  before  the  court,  the  cause  should  be  proceeded  with, 
leaving  the  other  interests  unaffected.  Can  this  be  done,  in  justice  to 
all  parties?  The  absent  parti'es  in  question  have  just  the  same  rights 
and  interest  to  be  considered,. and  to  be  affected  by  the  decree  and  sale, 
as  though  they  owned  the  entire  property,  instead  of  an  undivided  share 
thereof.  If  the  decree  entered  forecloses  the  mortgage,  and  orders  a  sale 
of  the  realty,  their  interest  is  affected  just  the  same  as  though  they  owned 
the  entire  property.  The  cloud  cast  by  such  decree  and  sale  upon  their 
interests  is  just  the  same.  It  was  suggested  in  argument  that  the  decree 
might  order  the  sale  of  the  undivided  eleven-twelfths  of  the  property 
owned  by  the  parties  defendant  before  the  court.  The  result  of  this  would 
bethat  the  lien  of  the  entire  debt  would  be  castuponthetitle  of  the  owners 
of  the  eleven-twelfths  interest,  which  would  be  manifestly  unjust  to- 
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them,  as  it  would  compel  them  to  pay  the  entire  debt,  or  else  to  seek 
reimbursement  from  the  share  left  unsold,  and  they  would  then  be  com- 
pelled to  assume  the  burden  of  proving  the  validity  of  the  mortgage  in 
another  suit  against  their  co-devisees.  Again,  the  sale  of  an  undivided 
eleven-twelfths  .of  a  farm  will  never  realize  as  good  a  proportionate 
price  as  a  sale  of  the  entirety.  When  a  court  sees  that  difficulties  of  this 
iiature  will  ensue  if  the  cause  is  sent  to  a  decree  in  the  absence  of  parties 
having  a  beneficial  interest  in  the  property  sought  to  be  foreclosed,  it 
should  require  them  to  be  brought  in;  and  if  this  cannot  be  done,  for 
jurisdictional  reasons,  then  the  cause  will  be  dismissed,  and  the  litigants 
will  be  remitted  to  the  courts  of  the  state  wherein  all  thp  parties  may  be 
brought  in,  and  thus  the  one  proceeding  may  settle  once  for  all  the  mat^ 
ters  in  controversy.  The  facts  do  not  present  a  case  wherein  a  mortgage 
is  sought  to  be  foreclosed  upon  the  interest  of  a  part  owner  or  of  a  tenant 
in  common,  and  where  the  decree  is  sought  t>nly  against  interests  of  such 
owner.  The  bill  charges  that  the  mortgage  is  upon  the  interest  of  all  the 
parties,  and,  if  validly  executed,  such  is  its  legal  effect.  The  children 
and  grandchildren  all  take  title  under  the  will  of  Michael  Holderbaum, 
and  they  are  therefore  joint  tenants  of  the  realty. 

.  The  case,  cited  by  counsel  for  complainants,  oi Stephen  v.  BeaU^  22  Wall, 
329,  and  mainly  relied  on  as  an  authority  in  support  of  the  jurisdiction, 
<;learly  indicates  the  diflferent  rule  that  should  be  applied  to  cases  where- 
in a  mortgage  on  realty  is  given  on  the  interest  of  a  part  owner,  and  that 
interest  alone  is  sought  to  be  reached  by  a  foreclosure  decree,  and  a  case 
like  the  present,  where  the  mortgage  is  upon  the  entire  interests  of  joint 
tenants.  In  that  case,  Mrs.  Beall  was  the  owner  of  one-fourth  of  the 
property,  and  gave  a  conveyance  in  the  natur.e  of  a  mortgage,  which  de- 
scribed the  entire  property,  but  the  legal  effect  of  which  was  to  create  a 
lien  upon  her  one-fourth  interest,  and  no  more.  A  bill  to  enforce  the 
mortgage  lien  was  filed  against  Mrs.  Beall  and  her  husband;  her  children, 
who  owned  the  remaining  three-fourths  of  the  property,  not  being  made 
parties  defendant.  The  circuit  court  dismissed  the  bill  for  want  of  prop- 
er parties,  and  on  appeal  the  supreme  court  reversed  the  ruling.  In  the 
opinion  filed,  the  supreme  court  points  out  the  fact  that  the  record  clear- 
ly showed,  notwithstanding  the  general  terms  used  in  the  conveyance, 
that  it  conveyed  only  the  one-fourth  interest  of  Mrs.  Beall,  without  af- 
fecting the  interests  of  the  children,  and  further  that  the  bill  did  not  seek 
to  af!'ect  their  rights,  but  declared  only  against  the  interests  of  Mrs. 
Beall.  Under  these  circumstances,  the  supreme  court  held  that  the 
children  had  no  interest  whatever  in  the  controversy,  and  that  it  would 
not  be  proper  to  make  the  children  parties  to  the  proceedings.  Instead 
of  supporting  the  view  of  complainant  in  this  case,  the  reasoning  in  this 
opinion  tends  in  the  opposite  direction;  for  it  assumes  that  it  is  neces- 
sary to  establish  the  fact  that  the  children's  interest  in  the  property  was 
not  affected  by  the  conveyance  of  the  mother,  in  order  to  support  the 
•conclusion  that  they  had  no  interest  in  the  foreclosure  proceedings. 
The  difference  in  the  facts  of  the  two  cases  is  such  that  I  do  not  see  how 
the  ruling  of  the  supreme  court  can  be  held  to  apply  to  the  ease  at  bar. 
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Deeming  the  objection  of  want  of  parties  well  taken,  under  the  facts 
shown  upon  the  face  of  this  record,  and  as  the  absent  parties  cannot  be 
made  defendants  without  ousting  the  jurisdiction  of  the  court,  the  order 
will  be  that  the  cause  be  dismissed  without  prejudice  to  the  right  of 
complainant  to  proceed  in  a  court  of  competent  jurisdiction. 


Ames  v.  Holderbaum  et  oZ. 
{Circuit  Court,  &  D.  Iowa.    June  8, 1890.) 

Federal  Courts— JuRiSDicTioif— Suit  to  Foreclose  Hortoagb. 

Under  Act  Cong.  March  8, 1875,  S  8,  (18  IT.  a  St.  p.  470,  o.  187,)  which  la  expressly 
left  in  force  by  amendatory  Act  Conir.  Aug.  IS,  1888,  (25  U.  8.  St.  p.  488.  o.  8^)  and 
which  provides  that  ^  when,  in  any  suit  commenced  in  any  circuit  court  of  the  United 
States  to  enforce  any  legal  or  equitaUe  lien  upon  *  *  *  real  or  personal  property 
within  the  district  where  such  suit  is  brought,  one  or  more  of  the  defendants 
therein  shall  not  be  an  inhabitant  of,  or  found  within,  the  said  district,  *  *  *  it 
shall  be  lawful  for  the  court  to  make  an  order  directing  such  absent  defendant  or 
defendants  to  appear, "  etc.,  the  circuit  court  has  jurisdiction  of  a  suit  by  a  resident 
of  another  district  to  foreclose  a  mortgage  on  land  situated  within  the  district, 
though  some  of  the  defendants  are,  and  others  are  not,  residents  of  the  district  in 
which  the  suit  is  brought. 

In  Equity.     Bill  to  foreclose  mortgage  on  real  estate. 

Kauffman  &  Guemseyy  for  complainant. 

John  Leonard  &  Son^  and  Oatch^  Connor  &  Weaver ^  for  defendants. 

Shiras,  J.  The  complainant  is,  and  was  when  this  suit  was  brought, 
a  citizen  of  the  state  of  Illinois;  A.  C.  Holderbaum  was  a  citizen  of 
Iowa,  and  Henry  and  David  Hochstetler  were  citizens  of  Ohio;  and  the 
property  covered  by  the  mortgage  sought  to  be  foreclosed  is  in  Iowa. 
The  motion  to  dismiss  is  based  upon  the  theory  that  under  the  statute 
of  August  13,  1888,^  the  jurisdiction  of  the  circuit  court  of  the  United 
States  is  based  solely  upon  the  diverse  citizenship  of  the  adversary  par- 
ties, and  that,  under  the  construction  given  thereto  by  the  supreme 
court  in  the  case  of  SmUk  v.  Lyon,  10  Sup.  Ct.  Rep. -308,  this  court  can- 
not take  jurisdiction  of  this  cause,  because  two  of  the  defendants  are  cit- 
izens of  Ohio.  If  this  suit  was  a  purely  personal  action,  wherein  the 
place  of  bringing  the  suit  was  dependent  upon  the  residence  of  the  par- 
ties, the  objection  urged  to  the  jurisdiction  would  have  weight;  but  is 
the  rule  recognized  in  Smith  v.  Lyon  applicable  to  suits  for  foreclosure  of 
mortgages  on  realty,  wherein  the  place  of  bringing  suit  is  determined  by 
the  location  of  the  realty  covered  by  the  mortgage?  Under  the  statutes 
of  Iowa,  the  mortgagor  retains  the  legal  title  and  right  of  possession  of 
mortgaged  realty,  and  proceedings  for  the  foreclosure  thereof  must  be 
brought  in  the  county  wherein  the  realty,  or  some  part  thereof,  is  situ- 
ated.    The  decree  operates  in  rem^  and  may  be  rendered  without  per- 

>25U.  S.  Bt.p.483,  0.866. 
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8onal  service  upon  or  jurisdiction  over  the  person  of  the  mortgagor,  and 
the  suit  is  therefore  to  be  deemed  to  be  local  in  its  nature.  2  Jones, 
Mortg.  §  1444.  When  the  suit  is  of  a  purely  personal  nature,  the  place 
of  bringing  suit,  when  jurisdiction  depends  solely  upon  the  diverse  citi- 
zenship of  the  parties,  is  by  the  act  of  1888  restricted  to  the  districts 
wherein  the  plaintiff  and  the  defendant  reside;  and,  unless  all  the  plain- 
tiffs reside  in  one  district,  suit  cannot  be  brought  in  that  district.  Nor, 
unless  all  the  defendants  reside  in  the  same  district,  can  suit  be  brought 
therein,  because  the  statute  does  not  confer  the  right  to  bring  the  suit  in 
a  district  wherein  a  part  only  of  the  defendants  reside.  In  Smith  v, 
Lyon  it  is  shown  that  this  has  been  the  construction  placed  upon  the  ju- 
diciary act  of  1789,  and  all  succeeding  acts  regulating  the  jurisdiction 
of  the  circuit  courts.  In  the  act  of  1875,^  by  section  8  thereof,  it  is 
provided  **that  when,  in  any  suit  commenced  in  any  circuit  court  of  the 
United  States  to  enforce  any  legal  or  equitable  lien  upon,- or  claim  to,  or 
to  remove  any  incumbrance  or  lien  or  cloud  upon,  the  title  to  real  or 
personal  property  within  the  district  where  such  suit  is  brought,  one  or 
more  of  the  defendants  therein  shall  not  be  an  inhabitant  of,  or  found 
within,  the  said  district,  or  shall  not  voluntarily  appear  thereto,  it  shall 
be  lawful  for  the  court  to  make  an  order  directing  such  absent  defendant 
or  defendants  to  appear,"  etc.  This  section  clearly  recognizes  and  con- 
fers jurisdiction  to  proceed  in  the  class  of  cases  therein  named,  which 
includes  the  foreclosure  of  mortgages,  even  though  one  or  more  of  the 
defendants  was  not  an  inhabitant  of  the  district  wherein  the  suit  was 
brought* 

If  the  controversy  was  between  citizens  of  the  United  States,  and  in- 
cluded a  sufficient  amount,  the  controversy  came  within  the  jurisdiction 
of  the  federal  courts.  If  the  foreclosure  of  a  mortgage  on  real  estate  was 
the  purpose  of  such  suit,  the  place  of  bringing  the  action  was  determined 
by  the  lc>cation  of  the  mortgaged  property.  In  other  words,  under  the 
provisions  of  the  act  of  1875,  if  a  citizen  of  Ohio  held  a  mortgage  on 
realty  in  Iowa  to  secure  a  debt  in  excess  of  $500  given  by  a  resident  and 
citizen  of  Iowa  and  by  a  resident  and  citizen  of  Missouri,  he  could  file  a 
bill  of  foreclosure  in  the  federal  court  in  Iowa,  and  procure  and  publish 
an  order  for  the  appearance  of  the  non-resident  defendant.  The  act  of 
1888  expressly  provides  that  section  8  of  the  act  of  1875  remains  in 
force,  notwithstanding  the  passage  of  the  fonner  act.  The  statute  of 
1888  is  therefore  to  be  construed  as  though  section  8  formed  a  part  of 
it,  as  in  substance  it  does.  This  section  is  clearly  intended  to  define 
the  place  of  bringing  suit  when  the  purpos»e  is  the  enforcement  of  a  lien 
upon  title  to  realty,  and  under  its  provisions  it  is  the  location  of  the 
property,  and  not  the  residence  of  the  parties,  that  settles  the  place  of 
suit.  In  the  classes  of  cases  coming  within  its  provisions,  section  8  has 
the  same  force  in  connection  with  the  act  of  1888  as  it  had  in  connec- 
tion with  the  act  of  1875.  As  staled  in  Smith  v.  Lyon^  the  first  daqse 
of  the  act  of  1888  "describes  the  jurisdiction  common  to  all  the  circuit 

» Act  Cong.  March  3,  1875,  (18  U.  S.  St  p.  470,  c.  137.) 
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courts  of  the  United  States  as  regards  the  subject-matter  of  the  suit,  and 
as  regards  the  character  of  the  parties  who,  by  reason  of  such  character, 
may,  either  as  plaintiffs  or  defendants,  sustain  suits  in  circuit  courts; 
but  the  next  sentence  in  the  same  section  undertakes  to  define  the  juris- 
diction of  each  one  of  the  several  circuit  courts  of  the  United  States  with 
reference  to  its  territorial  limits."  In  other  words,  the  first  clause  of  the 
section  defines  the  jurisdiction  of  the  circuit  courts  of  the  United  States, 
— that  is,  defines  the  several  classes  of  cases  which  may  be  brought  in 
such  courts.  The  second  clause  determines  the  place  of  bringing  suit 
in  personal  actions;  and  section  8  of  the  act  of  1875,  which,  in  effect, 
becomes  the  third  clause  of  the  act  of  1888,  determines  the  place  of  suit 
when  the  purpose  is  to  enforce  a  claim  to  or  lien  upon  realty,  and  au- 
thorizes the  bringing  suit  in  the  district  where  the  property,  or  some 
part  of  it,  is  situated.  This  construction  preserves  the  full  force  of  sec- 
tion 8  of  the  act  of  1876,  which  was  evidently  the  intent  of  the  act  of 
1888,  and  conforms  the  meaning  thereof  to  that  which  it  had  in  the  for- 
mer act.  In  fact,  the  statute  of  1888  is  declared  to  be  merely  an  amend- 
ment of  the  act  of  1875;  and  it  is  clear  that,  if  the  present  proceeding 
could  have  been  brought  in  this  court  under  the  act  of  1875  before  it 
was  amended,  it  can  be  brought  under  that  act  as  amended. 

The  amount  involved  is  sufficient.  The  parties  plaintiff  and  defend- 
ant are  citizens  of  different  states.  The  controversy  is  the  enforcement 
of  a  mortgage  lien  by  a  proceeding  seeking  the  sale  of  the  realty.  The 
suit  is  pending  in  the  district  wherein  the  mortgaged  realty  is  situated. 
Under  these  circumstances,  there  is  nothing  in  the  language  of  the  act 
of  1888  which  shows  that  it  was  the  intent  of  congress,  in  the  passage 
of  that  act,  to  defeat  the  jurisdiction  which  would  have  attached  under 
the  provisions  of  the  act  of  1875.  The  motion  to  dismiss  is  therefore 
overruled. 


United  States  Trobt  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.  et  oZ. 
{Circuit  CourU  5.  D.  Iwva,  W.  D.    June  2, 1890.) 

Raii^road  Companies— Insolvbnot— Jurisdiction. 

The  St.  L.,  K.  C.  &  N.  R.  Co.,  after  executing  a  mortmre  on  its  line,  was  oon- 
solidated  with  another  road,  to  form  the  W.,  St.  L.  &  P.  R.  Co.  The  latter  company 
then  executed  a  mortgage  covering  all  the  property  of  the  consolidated  lines.  The 
W.,  St.  L.  &  P.  Co.  filed  its  biU  in  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Missouri,  admitting  its  insolvency,  and  asking  that  receivers  be 
appointed.    Said  court  appointed  H.  and  T.  receivers,  and  they  took  charge  of  the 

Eroperty  of  the  consolidated  lines.  Bills  of  foreclosure  of  the  mortgage  by  the  St. 
I.,  K.  C.  &  N.  were  filed  in  the  state  district  court  of  Iowa  and  circuit  court  of 
Missouri,  and  were  each  removed  to  the  United  States  circuit  courts  for  those  dis- 
tricts. The  trustee  in  the  mortgage  given  by  the  St.  L.,  K.  C.  &  N.  R.  Co.  applied 
to  the  United  States  circuit  court  In  Missouri  for  the  surrender  to  the  receiver  to 
be  appointed  in  the  foreclosure  suit  in  Iowa  tj  the  receivers  H.  and  T.  of  so  much 
of  the  property  in  their  possession  as  was  subject  to  the  Uen  of  the  mortgage  ffiven 
to  complainant.  The  court  granted  the  order,  providing  for  the  use  by  sucn  re- 
ceiver, during  the  time  in  wnich  the  rolling  stock  of  the  two  companies  should  be 
apportioned,  of  the  roUinff  stock  which  haa  been  needed  in  the  business  of  the  St. 
L.,  K.  C.  &  N.  R.  Co.,  ana  submitting  the  apportionment  of  the  roUing  stock  of  the 


Digitized  by 


Google 


344  FEDERAL  REPORTER  ,  vol.  42, 

consolidated  companies  to  the  oonrts  in  which  the  foreclosnre  raits  were  pending. 
K.  was  appointed  receiver,  by  the  United  States  circuit  court  in  Iowa,  of  the  St.  Ll^ 
K.  C.  &  f]^.  R.  Co.,  and  possession  of  the  line  was  delivered  to  him  by  H.  and  T., 
including  certain  stock.  K.  then  filed  a  petition  In  the  circuit  court  in  Iowa,  setting' 
forth  the  order  of  the  circuit  court  in  Missouri  as  to  the  apportionment  of  the  roll- 
ing stock,  averring  that  it  had  never  been  made,  praying  for  an  accoant  of  the 
stock  belonging  to  the  St.  L.,  E.  C.  &  N.  R.  Co.,  and  asking  that  the  receivers  H. 
and  T.  be  ordered  to  deliver  the  stock  belonging  to  said  St.  L.,  K.  C.  &  N.  B.  Co. 
A  decree  w^  entered  deciding  that  the  road  was  entitled  to  certain  stock,  and  au- 
thorizing the  receiver  K.,  or  the  purchasers  of  the  St.  L.,  K.  C.  &  N.  R.  Co.  at  the 
foreclosure  sale,  to  institute  proceedings  to  ascertain  what  other  rolling  stock  the 
company  was  entitled  to.  The  circuit  court  in  Missouri  granted  a  decree  of  fore- 
closure, under  which  a  sale  was  had  to  the  trustees  in  the  mortgage,  who  afterwards 
conveyed  the  property  to  the  W.  R.  Co.,  and  the  receivers  of  the  court  in  Missouri 
delivered  the  property  to  it.  Afterwards  a  decree  of  foreclosure  was  rendered  in 
the  circuit  court  in  Iowa,  and  a  sale  was  made  to  a  committee  of  the  bondholders 
secured  b^^  the  mortgage,  who  organized  the  O.  &  St.  L.  R.  Co.  Held^  that  the  cir- 
cult  court  in  Iowa  had  no  jurisdiction  of  a  controversy  between  the  O.  &  St.  L.  R.  Co, 
and  the  W.  R.  Co.,  both  of  which  companies  were  incorporated  under  the  law  of 
Missouri,  as  to  the  damages  to  be  paid  for  the  detention  of  the  cars,  and  the  deatruo- 
tion  of  a  portion  thereof  while  in  possession  of  the  receivers  appointed  by  the  court 
at  St  Louis,  since  the  court  in  Iowa  never  had  possession  of  the  property. 

In  Equity. 

Supplemental  petition  on  behalf  of  the  Omaha  <fe  St.  Louis  Railway 
Comi)any  to  recover  from  the  Wabash  Western  Railway  Company  rental 
claimed  to  be  due  for  use  of  certain  rolling  stock. 

2'heodore  Sheldon,  for  complainant. 

H.  H,  Trimble  and  H>  S,  Priest,  for  defendant. 

Shiras,  J.  On  the  15th  day  of  February,  1879,  the  St.  Louis, 
Kansas  City  &  Northena  Railway  Company  executed  a  mortgage  on  its 
line  of  railway,  then  in  course  of  construction,  between  Pattensburg,  Mo., 
and  Council  Bluffs,  Iowa.  In  the  following  November  the  named  com- 
pany was  consolidated  with  the  Wabash  Railway  Company,  under  the 
title  of  the  Wabash,  St.  Louis  &  Pacific  Railway  Company.  In  June, 
1880,  the  latter  company  executed  a  blanket  mortgage  covering  all  the 
property  of  the  consolidated  lines  to  the  Central  Trust  Company  of  New 
York,  and  in  1883  a  further  mortgage  to  the  Mercantile  Trust  Company. 
In  the  spring  of  1884  the  consolidated  company  filed  its  bill  in  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  Missouri,  at  St. 
Louis,  admitting  its  insolvency,  and  asking  that  receivers  of  the  property 
be  appointed  to  take  charge  of  the  property  for  the  protection  of  all  in- 
terested therein.  To  this  bill  the  trustees  in  the  several  mortgages  were 
made  parties.  On  the  29th  day  of  May,  1884.  the  court  at  St.  Louis 
appointed  Solon  Humphreys  and  Thomas  E.  Tutt  receivers  according  to 
the  prayer  of  the  bill,  and  they  forthwith  took  possession  and  control  of 
the  entire  property  of  the  Wabash,  St.  Louis  &  Pacific  Railway  Compa- 
ny, including  that  upon  the  line  from  Pattensburg  to  Council  Bluffs, 
which  was  known  as  the  "Omaha  Division  of  the  Wabash,  St.  Louis  & 
Pacific  System."  In  carrying  on  the  process  of  disintegration  necessary 
to  settle  the  rights  of  the  various  mortgagees  holding  liens  upon  the  dif- 
ferent lines  of  railway  that  had  been  consolidated  to  form  the  Wabash 
system,  bills  for  the  foreclosure  of  the  mortgage  executed  to  the  United 
States  Trust  Company  by  the  St.  Louis,  Kansas  City  &  Northern  Rail- 
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way  Company  were  filed  in  the  state  district  couii;  of  Iowa  and  circuit  court 
in  Missouri,  which  were  each  removed  into  the  United  States  circuit 
courts  for  these  districts.  On  the  6th  day  of  January,  1886,  the  United 
States  Trust  Company,  the  complainant  in  said  bills  of  foreclosure,  ap- 
plied to  the  United  States  circuit  court  at  St.  Louis  for  the  surrender  to 
the  receiver  to  be  appointed  in  the  foreclosure  case  in  Iowa,  by  the  re- 
ceivers Humphreys  and  Tutt,  of  so  much  of  the  property  in  iheir  posses- 
I  sion  as  was  subject  to  the  lien  of  the  mortgage  given  to  complainant. 

The  court  at  St.  Louis  granted  the  order  sought,  which  contained  the 
following: 

"Provided  that,  inasmuch  as  the  rolling  stock  and  equipment  properly  cov- 
ered and  conveyed  by  said  mortgage  has  been  used  indiscriminately  with  the 
rolling  stock  and  equipment  belonging  to  other  divisions  of  the  railway,  and 
inasmuch  as  an  equitable  apportionment  of  the  rolling  stock  and  equipment 
will  be  made  as  hereinafter  provided,  it  is  further  ordered  that  for  the  time 
being,  and  until  a  final  distribution  and  apportionment  of  the  rolling  stock  is 
made  to  the  said  Omaha  Division,  Receivers  Humphreys  and  Tutt  shall  permit 
said  trustee,  or  its  representatives,  or  receiver  appointed  as  hereinafter  pro- 
vided, to  have  the  use  of  such  rolling  stock  and  equipment  in  kind  and  amount 
as  has  been  needed  in  the  business  of  aaid  Omaha  Division  during  the  three 
months  last  past.  *  *  *  It  is  further  ordered  that  the  matter  of  the  di- 
vision and  equitable  apportionment  of  the  rolling  stock  and  equipment  be- 
tween said  Omaha  Division  and  said  Wabash,  St.  liOuis  &  Pacific  Railway 
Company  be,  and  the  same  is  hereby,  submitted  to  the  courts  in  which  the 
actions  brought  by  said  trustee  for  the  foreclosure  of  its  said  mortgage  are 
pending  for  adjudication  and  settlement  and  decree." 

On  March  1,  1886,  Thomas  McKissock  was  appointed  receiver  by  this 
court  of  the  line  known  as  the  "Omaha  Division,"  and  possession  of  this 
'  line  was  delivered  to  him  by  Messrs.  Humphreys  and  Tutt,  in  accordance 

with  the  order  previously  made  b)^  the  circuit  court  at  St.  Louis,  includ- 
ing certain  stock  as  contemplated  in  that  order. 

The  question  in  dispute  between  the  mortgagees  under  the  blanket 
mortgage  of  June,  1880,  and  the  mortgagees  under  the  mortgage  of  Feb- 
ruary 19,  1879,  as  to  the  rolling  stock  covered  by  the  latter  mortgage, 
was  brought  before  this  court  by  means  of  a  petition  filed  by  Thomas 
McKissock,  receiver,  setting  forth  the  order  made  by  the  circuit  court  at 
8t.  Louis  in  regard  to  the  necessity  of  an  apportionment  of  the  rolling 
\  stock,  averring  that  such  apportionment  had  never  been  made,  praying 

'  that  an  account  might  be  taken  of  the  rolling  stock  belonging  to  the 

Omaha  Division,  and  "that  the  said  Wabash  receivers  may  be  ordered 
j  and  decreed  to  deliver  to  your  petitioner  the  full  amout  of  the  rolling 

I  stock  and  equipment  covered  and  conveyed  by  the  said  mortgage,  or  its 

equivalent  in  amount  and  kind,  as  this  court  may  determine."  Upon 
the  hearing  on  this  petition  a  decree  was  entered  on  the  6th  of  October, 
1887,  adjudging  that  the  mortgage  of  February  15,  1879,  covered  the 
rolling  stock  marked  "Omaha  Division,"  and  naming  certain  specific  cars 
which  belonged  thereto,  and  further  authorizing  the  petitioner  or  the  pur- 
chasers of  the  Omaha  Division  at  the  foreclosure  sale,  or  their  successors 
or  assigns,  by  proceedings  in  equity  or  otherwise,  to  procure  an  adjudi- 
cation as  to  what  other  rolling  stock  in  addition  to  that  specifically 
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named  was  covered  by  the  lien  of  the  mortgage  in  question;  it  being  fur- 
ther provided  that  nothing  in  the  decree  contained  should  be  regarded 
as  affecting  the  right  of  the  petitioner  or  the  purchasers  of  said  Oniaha. 
Division,  or  their  successors  or  assigns,  from  recovering  from  Hum- 
phreys and  Tutt  as  receivers,  or  any  person  or  corporation  succeeding  to 
the  possession  of  the  property  held  by  them,  a  reasonable  rental  for  the 
use  by  said  receivers  or  those  succeeding  them  of  such  rolling  stock  as 
might  be  adjudged  to  belong  to  the  Omaha  Division.  The  present  com- 
plainant, the  United  States  Trust  Company,  thereupon  filed  a  supple- 
mental petition,  in  which  it  prayed  that  it  might  have  the  benefit  of  the 
original  suit  and  the  proceedings  thereunder;  that  an  account  be  taken  of 
the  rolling  stock  belonging  to  the  Omaha  Division;  that  the  same  be  or- 
dered to  be  transferred  to  it  as  the  trustee  in  the  mortgage  executed  Feb- 
ruary 15,  1879,  or  to  McKissock  as  receiver;  and  that  said  mortgage  of 
February  15, 1879,  be  declared  to  be  the  first  lien  on  such  rolling  stock. 
At  the  March  term,  1889,  of  this  court,  on  the  hearing  on  this  petition, 
it  was  held  that  the  lien  of  the  mortgage  of  February  15, 1879,  attached 
to  all  the  engines  and  cars  which  in  fact  had  been  purchased  for  the 
Omaha  Division,  and  had  placed  thereon  the  proper  designating  marks^ 
according  to  the  requirements  of  the  mortgage.  See  opinion  reported, 
in  38  Fed.  Rep.  891.  In  the  mean  time  in  the  circuit  court  at  St. 
Louis,  in  the  original  cause  therein  pending,  there  was  granted  a  de- 
cree of  foreclosure  on  the  6th  of  January,  1886.  In  May  following,  a 
sale  was  had  under  this  decree,  and  the  trustees  in  the  mortgages  became 
the  purchasers,  and  a  deed  of  conveyance  was  executed  to  them.  In 
April,  1887,  the  property  thus  purchased  was  conveyed  to  the  Wabash 
Western  Company,  a  corporation  created  under  the  laws  of  the  state  of 
Missouri,  and  the  receiver  delivered  up  possession  of  the  property;  the 
said  Wabash  Company  entering  into  a  stipulation  to  be  responsible  for 
all  claims  existing  against  said  receiver  growing  out  of  such  receiverahip. 
On  the  12th  day  of  October,  1886,  in  the  suit  pending  in  this  court  for 
the  foreclosure  of  the  mortgage  of  February  15,  1879,  a  decree  wjis  ren- 
dered, and  under  it  a  sale  was  made,  December  28,  1886;  the  property 
being  bought  by  a  purchasing  committee  acting  on  behalf  of  the  bond- 
holders, who  subsequently  organized  a  corporation  known  as  the  "Omaha 
&  St.  Louis  Railway  Company,"  and  created  under  the  laws  of  the  state 
of  Missouri. 

Upon  the  filing  of  the  opinion  reported  in  38  Fed.  Rep.,  a  decree  was 
entered,  which,  among  other  things,  decreed  that  the  mortgage  of  Feb- 
ruary 15,  1879,  was  the  first  lien  upon  certain  described  rolling  stock, 
formerly  belonging  to  the  Wabash,  St.  Louis  &  Pacific  Railway  Com- 
pany, but  purchased  for  and  used  upon  the  Omaha  Division;  that  the 
said  Omaha  &  St.  Louis  Railway  Company  was  entitled  to  the  possession 
of  the  remainder  of  said  equipment  belonging  to  said  Omaha  Division, 
and  enumerated  in  the  decree,  which  had  not  already  been  delivered 
over;  it  being  further  decreed  that  the  said  defendant,  the  Wabash  West- 
ern Railway  Company,  do  within  30  days  surrender  and  deliver  to  the 
Omaha  &  St.  Louis  Railway  Company  each  and  all  of  the  cars,  engines, 
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and  other  rolling  stock  decreed  to  belong  to  the  Omaha  Division.     The 
ninth  paragraph  of  this  decree  is  as  follows: 

**{9)  That  upon  the  receipt  by  the  Omaha  and  St.  Louis  Railway  Company 
of  the  equipment  enumerated  in  the  sixth  paragraph  of  this  decree,  it  is  or- 
dered that  the  said  master  take  an  account^  and  report  to  this  court,  the  rea- 
scnable  amount,  if  any,  to  be  paid  to  the  complainant  or  the  Omaha  &  St. 
Louis  Railway  Company  by  the  Wabash  Western  Railway  Company  for  the 
use,  from  March  6, 1886,  to  the  date  of  its  surrender,  of  so  much  of  the  rolling 
stock  lierelnbefore  adjudged  to  belong  to  tlie  Omalm  Division  as  is  in  excess 
in  value  and  in  nmount  of  the  rolling  stock  actually  used  upon  said  Omaha 
Division  from  said  March  6,  1886,  to  the  date  of  the  surrender  aforesaid;  and 
any  further  amount  due  for  any  equipment  covered  by  complainant's  mort- 
gage, and  injured  or  destroyed  since  March  6,  1886,  while  In  the  possession 
of  the  said  Wabash  receivers  or  said  Wabash  Western  Railway  Company;  and 
also  any  sum  that  may  be  found  due  from  said  Omaha  &  St  Louis  Railway 
Oompany  by  reason  of  any  cars  (other  than  those  covered  by  said  mortgage  of 
February  15,  1879)  having  been  heretofore  injured  or  destroyed  while  tempo- 
rarily in  its  possession,  or  any  sura  due  for  use  of  said  cars." 

On  May  29,  1889,  the  general  managers  of  the  Wabash  Western  and 
the  Omaha  &  St.  Louis  Companies,  by  agreement  in  writing,  made  an 
exchange  of  the  rolling  stock  required  to  be  delivered  up;  the  exchange 
thus  made  having  the  effect  of  performing  the  requirements  of  the  decreo 
of  April  4,  1889,  for  the  delivery  of  the  rolling  stock  adjudged  to  belong 
to  the  Omaha  &  St.  Louis  Railway  Company.  In  this  agreement  it  was 
further  stipulated  that  all  claims  of  either  party,  that  is,  of  the  Wabash 
Western  or  Omaha  &  St.  Louis  Railway  Companies,  for  rental,  mileage, 
loss,  damage,  repairs,  or  improvements  suffered  or  made  prior  to  June 
1, 1889,  upon  the  equipment  described  in  the  third  paragraph  of  the 
decree  of  April  4,  1889,  as  well  with  respect  to  such  equipment  as  had 
been  in  use  on  the  Omaha  &  St.  Louis  road  since  March  6,  1886,  should 
be  deemed  to  be  among  the  issues  to  be  determined  upon  the  reference 
ordered  in  the  ninth  paragraph  of  said  decree.  Under  the  reference 
ordered  in  this  paragraph  of  the  decree,  the  master  has  taken  a  large 
amount  of  testimony,  and  has  filed  his  report,  stating  the  account  be- 
tween the  Wabash  Western  Railway  Company  and  the  Omaha  &  St. 
Louis  Railway  Company;  finding  a  balance  due  the  latter  company  of 
$83,613.43.  On  behalf  of  the  Wabash  Western,  various  exceptions  have 
been  filed  to  the  report  of  the  master;  and,  the  matter  coming  before  the 
court,  it  is  now  insisted  on  behalf  of  that  company  that  this  court  has 
no  jurisdiction  of  the  matters  sought  to  be  settled  by  the  reference  in 
question,  nor  of  this  controversy  between  the  named  railway  companies, 
they  being  both  corporations  created  under  the  laws  of  the  state  of  Mis- 
souri, and  that  the  issue  is  a  purely  legal  one,  of  which  a  court  of  equity 
cannot  take  cognizance;  and  it  is  therefore  asked  that  the  reference  or 
dered  in  the  ninth  paragraph  of  said  decree  of  April  4, 1889,  be  set  aside. 

From  the  foregoing  statement  of  facts  it  will  be  noticed  that  from  time 
to  time,  in  the  progress  of  the  several  foreclosure  proceedings,  the  original 
parties  have  ceased  to  longer  have  an  interest  in  the  litigation,  and  new 
parties  have  been  introduced  upon  the  record.  Thus,  in  the  consolidated 
case  pending  in  the  30urt  at  St.  Louis,  by  the  decrees  therein  rendered, 


Digitized  by 


Google 


348  FEDERAL  BEPOBTEB,  Vol.  42. 

and  the  sales  based  thereon,  the  interests  therein  involved  have  passed 
to  the  Wabash  Western  Company,  and  in  the  case  pending  in  this  court 
the  interests  involved  have  passed  to  the  Omaha  &  St.  Louis  Company. 
The  present  position  of  affairs  is  correctly  stated  by  counsel  for  the  latter 
company  in  the  opening  statement  of  his  brief  herein  submitted,  which 
is  as  follows: 

"This  proceeding  is  brought  on  behalf  of  the  Omaha  and  St.  Louis  Railway 
Company  (hereinafter  called  the  •Omaha  Company')  to  recover  from  the  Wa^ 
bash  Western  RHllway  Company  (hereinafter  called  the  •  Wabash  Company  *> 
for  the  use  of  and  damage  to  782  cars  and  fifteen  engines  between  March  6, 
1886,  and  May  29,  1889,  which  equipment,  by  a  final  decree  entered  herein 
April  4,  1889,  was  adjudged  to  be  the  property  of  the  Omaha  Company." 

Upon  the  record  the  United  States  Trust  Company  is  a  party,  but  only 
as  the  trustee  in  the  mortgage  executed  by  the  Omaha  &  St.  Louis  Com- 
pany; and,  as  the  trustee  therein,  it  has  not  the  right  to  enforce  the  claim 
belonging  to  the  mortgagor  company.  It  being  an  admitted  fact  that  the 
Wabash  Western  and  the  Omaha  &  St.  Louis  Companies  are  both  Mis- 
souri corporations,  it  is  clear  that  this  court  cannot  take  jurisdiction 
originally  of  a  matter  in  litigation  between  them.  Support  to  the  juris- 
diction, if  it  exists  at  all,  must  be  found  in  the  subject-matter  of  the  suit^ 
or  in  its  relation  to  the  preceding  foreclosure  proceedings.  Viewing  the 
question  as  a  mere  matter  of  damages,  to  be  compensated  by  a  money 
judgment,  there  is  nothing  in  the  nature  of  the  litigated  question  which 
confers  jurisdiction  on  this  court.  Counsel  for  complainant  present  two 
grounds  for  sustaining  the  jurisdiction;  the  one  being  that  the  supple- 
mental bill  presents  an  issue  which  was  necessarily  and  primarily  in- 
volved in  the  original  proceedings,  and  that  the  supplemental  bill  is 
only,  therefore,  ancillary  and  auxiliary  to  the  original  bill,  and  jurisdic- 
tion thereof  is  therefore  to  be  supported  by  the  jurisdiction  of  the  origi- 
nal proceedings. 

The  thought  presented  is  that  in  the  foreclosure  proceedings  the  court 
took  possession  and  control  of  the  mortgaged  property,  and  that  all  par- 
ties becoming  interested  therein,  and  desiring  to  assert  their  rights  to  the 
property,  or  any  portion  of  it,  would  have  the  right  to  intervene  in  the 
court  having  the  original  jurisdiction,  and  could  do  so  irrespective  of  the 
citizenship  of  such  intervening  parties.  Special  reliance  is  placed  by 
counsel  upon  the  case  of  Minnesota  Oo.  v.  St  Paul  Co,,  2  Wall.  609,  which 
in  many  of  its  aspects  is  quite  analogous  to  the  present  case,  and  in  which 
it  was  held  that  the  United  States  court,  in  which  the  original  foreclosure 
proceedings  were  had,  could  entertain  jurisdiction  to  determine,  as  be- 
tween purchasers  at  the  foreclosure,  what  portions  of  the  rolling  stock 
belonged  to  the  several  divisions  of  the  road  that  had  been  separately 
sold.  The  main  ground  upon  which  the  ruling  is  placed  was  that,  "in 
contemplation  of  law,  this  property  is  still  in  the  hands  of  the  receiver 
of  the  court.  If  in  the  hands  of  the  receiver  of  the  circuit  court,  nothing 
can  be  plainer  than  that  any  litigation  for  its  possession  must  take  place 
in  that  court,  without  regard  to  the  citizenship  of  the  parties."  Jurisdic- 
tion in  that  case  was  sustained  in  the  United  States  court  on  the  ground 
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tHat  ilie  property  was  to  be  deemed  to  be  still  in  the  possession  and  un- 
der the  control  of  that  court,  and  for  the  further  reason  that  the  question 
in  dispute  arose  upon  the  construction  to  be  given  to  the  orders  and  de- 
crees of  the  federal  court.  The  question  decided  in  that  case  was  as  to 
the  jurisdiction  of  the  federal  court,  in  which  the  original  foreclosure 
proceedings  were  had,  and  is  not  directly  applicable  to  the  real  difficulty 
presented  on  this  record.  I  entertain  no  doubt  that  all  questions  touch- 
ing the  possession  and  other  rights  in  property  rightfully  in  the  control 
of  a  federal  court  may  be  litigated  in  that  court,  irrespective  of  the  cit- 
izenship of  the  adversary  claimants.  As  I  understand  it,  however,  the 
court  of  original  jurisdiction  in  this  sense  is  the  United  States  circuit 
court  at  St.  Louis.  The  first  foreclosure  proceedings  were  pending  in 
that  court.  The  receiver  appointed  by  that  court  took  possession  of  the 
rolling  stock  on  the  entire  system  for  the  benefit  of  all  interested.  In 
the  control  and  management  of  the  property,  the  receivers  Humpreys 
and  Tutt  were  subject  to  the  orders  of  that  court.  When  the  foreclosure 
in  this  court  was  begun,  the  court  at  St.  Louis  directed  its  receivers  to 
allow  McKissock,  the  receiver  appointed  by  this  court,  to  use  such  roll- 
ing stock  as  might  be  necessary  to  run  the  Omaha  Division,  pending  the 
final  decision  of  the  question  of  the  apportionment  of  the  rolling  stock 
used  in  common  among  the  several  mortgagees  claiming  priority  of  lien 
thereon.  As  to  such  rolling  stock  as  in  fact  came  into  the  possession  of 
this  court  through  the  possession  of  its  receiver,  McKissock,  this  court 
would  have  jurisdiction  to  hear  and  determine  the  rights  of  the  parties 
claiming  the  possession  thereof.  As  to  the  rolling  stock  that  remained 
in  the  possession  of  Humphreys  and  Tutt,  and  as  to  the  questions  be- 
tween parties  arising  out  of  the  orders  of  the  court  putting  said  receivers 
in  possession  of  said  property,  and  controlling  the  disposition  thereof, 
the  jurisdiction  is  in  the  court  at  St.  Louis.  Humphreys  and  Tutt  were 
not  receivers  of  this  court,  and  the  property  in  their  possession  has  never 
been  in  the  possession  of  this  court,  and  no  jurisdiction  in  this  court  can 
be  based  upon  their  possession  of  the  property,  or  upon  any  alleged  fail- 
ure to  deliver  up  possession  thereof.  Paragraph  9  of  the  decree  of  April 
4,  1889,  requires  an  accounting  of  the  amount  to  be  paid  as  rental  for 
the  use  of  cars  by  Humphreys  and  Tutt,  as  receivers  of  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company,  or  by  the  Wabash  Western  Company, 
as  the  successors  thereof,  and  of  any  sum  due  for  cars  destroyed  while  in 
their  possession.  The  ruling  in  Mirmesota  Co.  v.  St.  Paul  Cb.,  supra,  sus- 
tains the  right  of  the  Omaha  &  St.  Louis  Company  to  appear  in  the  court 
at  St.  Louis  for  the  assertion  of  any  rights  it  may  have  to  the  property 
in  question;  but  that  does  not  sustain  the  jurisdiction  of  the  federal  court 
in  Iowa. 

The  real  ground  taken  by  counsel  for  complainant  is  that  Humphreys 
and  Tutt,  as  receivers  of  the  court  at  St.  Louis,  took  and  held  posses- 
sion of  certain  rolling  stock  which  in  reality  belonged  to  the  Omaha  Di- 
vision, and  that  after  the  initation  of  the  foreclosure  proceedings  in  this 
court  they  should  have  delivered  up  the  possession  of  these  cars  to  Mc- 
Kissock, and  that,  as  they  did  not  do  so,  they  must  account  for  the 
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rental  value  thereof,  as  well  as  for  the  value  of  the  cars  destroyed.  If 
jurisdiction  of  the  present  proceeding  is  to  be  sustained  by  reason  of  the 
original  jurisdiction  and  possession  taken  in  the  foreclosure  suit,  it  is 
clear  that  this  original  jurisdiction  is  vested  in  the  court  at  St.  Louis. 
The  same  result  follows  if  the  question  is  deemed  to  arise  on  the  orders 
of  the  court  directing  Humphreys  and  Tutt  as  to  the  disposition  to  be 
made  of  the  rolling  stock  coming  into  their  possession  as  receivers. 
These  orders  were  made  by  the  court  at  St.  Louis,  and  it  is  the  tribunal 
to  settle  the  questions  arising  thereon.  This  court  did  not  have  the  pos- 
session or  control  of  the  property  during  the  time  rental  for  its  use  or 
damages  for  its  destruction  are  claimed,  nor  did  it  have  possession  there- 
of when  the  present  proceedings  were  brought.  There  is  nothing,  there- 
fore, upon  which  to  found  a  vAlid  claim  to  jurisdiction  on  the  ground 
that  this  court  has  or  ever  had  jurisdiction  of  the  property,  for  the  use  of 
whiph  rental  is  claimed. 

The  second  ground  of  jurisdiction  suggested  by  counsel  is  that  the  pro- 
ceeding by  supplemental  petition  by  which  the  question  of  what  proper- 
ty was  covered  by  the  mortgage  of  February  15,  1879,  was  presented  to 
this  court,  was,  in  effect,  an  equitable  suit  in  replevin;  and  that,  under 
the  Code  of  Iowa,  damages  for  the  unlawful  detention  of  property  are  re- 
coverable in  the  replevin  suit;  and  that  the  court,  having  taken  jurisdic- 
tion to  construe  the  mortgage,  and  determine  what  property  was  subject 
to  the  lien  thereof,  should  proceed  to  settle  the  question  of  damages,  and 
thus  save  further  litigation.  The  action  of  replevin  is  based  upon  the 
right  to  the  possession,  and  does  not  necessarily  involve  the  question  of 
title.  It  is  too  clear  to  need  any  elaboration  that  this  court  could  not 
have  entertained  an  action  in  replevin,  on  part  of  its  receiver,  to  recover 
possession  of  the  cars  in  question  from  the  receivers  appointed  by  the  St. 
Louis  court.  They  were  rightfully  in  possession  of  the  property,  regard- 
less of  the  ultimate  question  of  the  priority  of  the  liens  of  the  respective 
mortgages.  The  proceeding  in  this  court  was  not  in  the  nature  of  re- 
plevin to  recover  mere  piossession,  but  to  settle  the  question  of  the  titles 
derived  from  the  sales  under  the  respective  foreclosure  decrees.  The 
pleadings  framed  to  present  the  issues  did  not  present  the  question  of 
rental  for  the  use  of  the  cars,  nor  of  damages  for  cars  destroyed,  nor  of 
the  wrongful  detention  of  the  cars  by  Humphreys  and  Tutt.  The  ques- 
tion of  title  having  been  finally  closed  by  the  decree  of  April  4,  1889, 
and  the  property  having  been  apportioned  by  agreement  of  the  parties 
in  satisfaction  of  that  decree,  there  is  nothing  in  the  nature  of  a  replevin 
suit  pending  giving  this  court  jurisdiction  to  now  adjudicate  on  a  ques- 
tion of  damages  for  the  use  or  destruction  of  any  of  the  property.  The 
argument  based  upon  the  assumption  that  the  proceedings  were  in  the 
nature  of  proceedings  in  rem,  and  that  the  court,  having  once  acquired 
jurisdiction,  will  proceed  to  do  complete  justice  between  the  parties,' 
muM  fall,  for  the  reason  that  this  court  has  not  now,  and  never  did  have, 
possession  of  the  property.  Possession  was  originally  taken  by  the  court 
at  St.  Louis;  and,  so  far  as  the  cars  which  it  is  claimed  were  wrongfully 
detained  by  the  Wabash  receivers  are  concerned,  they  never  passed  into 
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the  possession  of  this  court,  but,  so  far  as  delivered  at  all,  were  delivered 
directly  to  the  Omaha  &  St.  Louis  Company.  I  appreciate  the  force  of 
the  suggestion  that  it  is  highly  desirable  to  end  all  these  questions  prompt- 
ly, but  that  consideration  can  have  no  weight  when  the  jurisdiction  of 
the  court  is  challenged. 

I  have  given  the  arguments  of  counsel  full  consideration,  but  I  can 
find  no  substantial  ground  to  uphold  the  jurisdiction  of  this  court  to  hear 
and  determine  the  issue  sought  to  be  presented  upon  the  questions  raised 
by  the  ninth  paragraph  of  the  decree  of  April  4,  1889.  When  that  ref- 
erence was  ordered,  the  question  of  jurisdiction  as  between  citizens  of  the 
game  state  was  doubtless  not  considered.  Being  satisfied  that  the  court 
is  without  jurisdiction  to  proceed  as  between  the  parties  now  before  the 
court,  the  order  will  be  that  the  reference  made  under  paragraph  9  of  the 
decree  in  question  be  set  aside,  and  that  the  proceedings  thereon  be  dis- 
missed, at  cost  of  complainants  therein^,  without  prejudice  to  their  right 
to  proceed  in  a  court  of  competent  jurisdiction. 


TJkited  States  v.  Wallamet  V.  &  C.  M.  Wagon  Road  Co.  et  al. 
{District  Court,  D.  Oregon.    May  13, 1890.) 

Public  Lands-— Grant  in  Aid  of  Wagon  Road— CJompliancb  with  Conditions— Suit 
TO  Enforce  Forfeiture. 

Id  1866  coDgresB  made  a  grant  of  lands  to  the  state  of  Oregon,  to  aid  in  the  constmc- 
tion  of  a  wagon-road  from  Albany  through  the  Cascade  mountains,  to  the  eastern 
boundary  of  the  state,  and  provided  that  the  land  might  be  sold,  as  the  work  pro- 
gressed, on  the  certificate  of  the  governor  of  the  state  that  the  portion  of  the  same 
coterminus  with  said  lands  was  "complete.**  The  state  transferred  the  grant, 
without  further  condition  or  qualification,  to  the  Wallamet  Valley  &  Cascade  Moun- 
tain Wagon  Road  Company,  which  undertook  the  construction  of  the  road,  and 
withlQ  the  five  yeara  allowed  therefor,  procured  certificates  from  the  governors  of 
the  state  that  the  road  was  completed  as  required  by  law.  Soon  after  the  company 
sold  the  lands  to  the  defendants  Weill  and  Cahn,  who  are  now  the  legal  owners 
thereof,  except  a  small  portion  which  has  been  disposed  of.  In  1874,  congress  au- 
thorized the  issue  of  patents  for  these  lands  to  the  state  or  its  assignee,  when  it 
was  shown  by  the  certificates  of  the  governor  that  said  road  was  **  constructed  and 
completed.  '*  Between  1878  and  1883  a  question  was  made  before  the  department 
of  the  interior  whether  the  company  had  completed  the  road  according  to  law,  and 
testimony  was  received  thereon,  pro  and  con;  and  after  argument  the  secretary  of 
the  interior  directed  patents  to  issue  to  the  company,  which  was  done  on  October 
80, 1880,  for  440,856  acres,  in  addition  to  a  patent  for  107,893  acres  issued  on  June 
19, 1876.  In  consequence  of  this  action  by  the  secretarv  the  defendants  believed 
that  the  due  construction  of  the  road  was  admitted  by  the  complainant,  and  were 
thereby  induced  to  expend  a  large  sum  of  money  on  and  about  said  property.  In 
1889,  congress  passed  an  act  requiring  the  attorney  general  to  bring  a  suit  in  this 
conrt,  againt  all  persons  claiming  an  interest  in  this  grant,  to  determine  the  ques- 
tion of  construction  of  the  road,  the  legal  effect  of  the  governor*s  certificates,  the 
right  of  the  United  States  to  resume  the  grant,  and  to  obtain  judgment  declaring 
tl^  land  coterminous  with  any  uncompleted  portions  of  the  road  forfeited,  saving 
the  rights  of  &ny  bonajMe  purchasers;  the  suit  to  be  tried  and  adjudicated  like 
other  suits  in  equity.  On  August  29,  1889,  in  pursuance  of  this  authority,  this  suit 
was  commenced  to  obtain  the  relief  therein  specified.  The  defendants  Weill  and 
Cahn  filed  two  pleas  to  the  bill,  in  one  of  which  they  set  up  the  foregoing  facts  as 
an  estoppel,  and  in  the  other  the  defense  of  a  bona  fide  purchaser  for  a  valuable 
oonsideration,  and  without  notice  of  any  failure  on  the  part  of  the  company  to  com- 
ply with  the  terms  and  conditions  of  the  grant.  Held,  (1)  that  this  suit  must  be 
tned  as  a  suit  between  private  persons,  in  which  the  defendants  may  set  up  any 
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defense,  includine:  estoppel  and  the  statute  of  limitationSf  that  they  could  If  the 
complainant  was  merely  a  private  person ;  (2)  that  the  claim  of  the  complainant 
to  set  aside  those  patents,  and  declare  these  lands  forfeited,  is,  under  the  drcum* 
stances,  a  stale  one,  and  therefore  ought  not  to  be  allowed;  (8)  that  the  complain- 
ant, by  the  passage  of  the  act  of  1874,  either  accepted  the  certificates  as  conclusive 
evidence  of  the  due  construction  of  the  road,  or  thereby  waived  all  further  per- 
formance of  the  condition  on  which  the  grant  was  made ;  (4)  that  the  complainant, 
by  the  action  of  its  executive  department,  in  issuinff  the  patent  of  1883,  iinpliedly 
recognized  and  accepted  the  performance  of  such  condition,  and,  havixig  thereby 
induced  the  defendants  to  change  their  relation  to  said  property  by  expendinfif  a 
large  sum  of  money  thereon  and  thereabout,  is  now  estopped  to  allege  or  claim  tnat 
said  condition  was  not  performed ;  (5)  that  the  certificate  of  the  governor  of  Ore- 
gon was  made  by  the  act  of  1866  the  only  evidence  of  the  compliance  with  the  terms 
of  the  grant  by  the  completion  of  the  road;  (6)  that  upon  the  facts  stated  In  tbe 
plea,  the  defendants  are  purchasers  in  good  faith  and  for  a  valuable  consideration, 
within  the  saving  clause  of  the  act  of  1889,  and  within  the  general  principles  of 
equity  jurisprudence;  and  (7)  that,  on  the  case  made  by  the  bill  and  first  plea 
thereto,  it  appears  that  the  complainants  ought  not  to  prevail  in  this  suit,  and 
therefore  it  is  dismissed. 
(Syllabus  by  the  Court) 

In  Equity. 

Mr.  Leim  L.  McArthur,  for  the  United  States. 

Mr.  John  A.  Stanley,  Mr,  C.  E.  S.  Wood,  and  Mr.  Hmry  Ach,  for  de- 
fendants. 

Deady,  J.  By  the  act  of  July  5, 1866,  (14  St.  89,)  congress  made 
a  grant  to  the  state  of  Oregon,  to  aid  in  the  construction  of  a  military 
wagon  road  from  Albany  to  the  eastern  boundary  of  the  state,  of  the  odd 
sections  of  the  public  lands,  equal  to  three  sections  per  mile  of  said  road, 
to  be  selected  within  six  miles  thereof,  together  with  the  rigKt  of  way  for 
the  same.  The  legislature  of  the  state  was  authorized  to  dispose  of  the 
lands  for  the  construction  of  the  road  as  the  work  progressed,  and  the 
governor  of  the  state  certified  "to  the  secretary  of  the  interior"  that  any 
10  miles  of  the  same  were  completed.  If  the  road  was  not  completed 
within  5  years,  no  further  sales  were  to  be  made,  and  the  land  remain- 
ing unsold  should  "revert"  to  the  United  States.  The  act  also  provided 
that  the  road  should  be  constructed  with  such  "width,  graduation,  and 
bridges  as  to  permit  of  its  regular  use  as  a  wagon  road,"  and  in  such 
other  "special  manner"  as  the  state  might  prescribe,  and  that  the  road 
should  remain  a  public  highway  for  the  use  of  the  government  of  the 
United  States. 

On  October  24,  1866,  the  legislature  of  the  state  granted  to  the  Wal- 
lamet  Valley  &  Cascade  Mountain  Wagon  Road  Company,  hereinafter 
called  the"  Wagon  Road  Company, "a  corporation  theretofore  formed,  un- 
der the  general  laws  of  Oregon,  for  the  purpose  of  constructing  and  main- 
taining a  wagon  road  from  Albany,  across  the  Cascade  mountains,  to  the 
Deschutes  river,  "all  lands,  right  of  way,  rights,  privileges,  and  immu- 
nities" theretofore  granted  to  the  state,  "for  the  purpose  of  aiding  said 
company  "  in  constructing  the  road  described  in  the  act  of  congress, "  upon 
the  conditions  and  limitations  therein  prescribed."    Sess.  Laws,  58. 

Between  April  11,  1868,  and  June  24,  1871,  both  inclusive,  there 
were  issued  by  the  governors  of  Oregon,  and  duly  filed  with  the  secretary 
of  the  interior,  four  certificates,  which,  taken  collectively,  showed  that 
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the  road  had  been  completed,  according  to  the  acts  of  congress  and  of 
the  legislative  assembly,  to  the  eastern  boundary  of  the  state,  a  distance 
of  448.7  miles. 

On  June  iS,  1874,  congress  passed  "an  act  to  authorize  the  issuance 
of  patents  for  lands  granted  to  the  state  of  Oregon  in  certain  cases,"  (18 
St.  80,)  which  reads  as  follows: 

'*  Whereas,  certain  lands  have  heretofore,  by  acts  of  congress,  been  granted 
to  the  state  of  Oregon  to  aid  in  the  construction  of  certain  military  wagon 
roads  in  said  state,  and  there  exists  no  law  providing  for  the  issuing  of  formal 
patents  for  said  lands,  therefore,  be  it  enacted.  *  *  *  that,  in  all  cases 
when  the  roads,  in  aid  of  the  construction  of  which  said  lands  were  granted. 
are  shown  by  the  certificate  of  the  governor  of  the  state  of  Oregon,  as  in  said 
acts  provided*  to  have  been  constructed  and  completed,  patents  for  said  lands 
shall  issue  in  due  form  to  the  state  of  Oregon  as  fast  as  the  same  shall,  under 
said  grants,  be  selected  and  certified,  unless  the  state  of  Oregon  shall,  by 
public  act,  have  transferred  its  interests  in  said  lands  to  any  corporation  or 
corporations,  in  which  case  the  patents  shall  issue  from  tlie  general  land-office 
to  such  corporation  or  corporations  upon  the  payment  of  the  necessary  ex- 
penses thereof:  provided,  that  this  shall  not  be  construed  to  revive  any  land- 
grant  already  expired,  nor  to  create  any  new  rights  of  any  kind,  except  to 
provide  for  issuing  patents  to  lands  to  which  the  state  is  already  entitled." 

On  June  19,  1876,  and  October  30,  1882,  patents  were  issued  to  the 
wagon  road  company  under  the  act  of  1874, — the  first  one  for  107,893 
acres,  and  the  second  one  for  440,856  acres, — since  which  no  patent  has 
been  issued  for  any  portion  of  the  grant. 

On  June  6,  1881,  the  secretary  of  the  interior,  in  a  communication 
addressed  to  the  speaker  of  the  house  of  representatives,  estimated  that 
the  company  is  entitled  under  the  grant  to  1,346  sections  of  land,  or 
861,440  acres.    . 

On  March  2,  1889,  congress  passed  an  act  making  it  the  duty  of  the 
attorney  general  to  cause  a  suit  to  be  brought  against  all  persons  or  cor- 
porations claiming  an  interest  in  wagon-road  grants  made  to  the  state  of 
Oregon,  including  the  one  made  by  the  act  of  1866,  "to  determine  the 
questions  of  the  seasonable  and  proper  completion  of  said  roads  in  accord- 
ance with  the  terms  of  the  granting  acts,  either  in  whole  or  in  part,  the 
legal  effect  of  the  several  certificates  of  the  governors  of  the  state  of  Ore- 
gon of  the  completion  of  said  roads,  and  the  right  of  resumption  of  such 
granted  lands  by  the  United  States,  and  to  obtain  judgments,  which  the 
court  is  hereby  authorized  to  render,  declaring  forfeited  to  the  United 
States  all  of  such  lands  as  are  coterminous  with  the  part  or  parts  of  either 
of  said  wagon  roads  which  were  not  constructed  in  accordance  with  the 
requirements  of  the  granting  acts,  and  setting  aside  patents  which  have 
issued  for  any  such  lands,  saving  and  preserving  the  rights  of  all  bona  fide 
purchasers  of  either  of  said  grants,  or  any  portion  of  said  grants,  for  a 
valuable  consideration,  if  any  such  there  be.  Said  suit  or  suits  shall  be 
tried  and  adjudicated  in  like  manner,  and  by  the  same  principles  and 
niles  of  jurisprudence,  as  other  suits  in  equity  are  therein  tried." 

The  act  also  provides,  among  other  things,  for  the  disposition  of  the 
lands  in  case  the  same  are  declared  forfeited  by  the  final  determination 
of  said  suit. 

v.42F.no.7— 23 
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In  pursuance  of  this  act,  this  suit  was  commenced  by  the  attorney 
general  on  August  29,  1889,  on  behalf  of  the  United  States  against  the 
wagon  road  company  and  others,  to  have  the  lands  included  in  said 
grant  forfeited  to  the  United  States,  and  the  patents  issued  therefor,  as 
well  as  the  certificates  of  the  governors  of  Oregon,  concerning  the  con- 
struction of  the  road,  declared  fraudulent  and  void,  on  the  ground  and 
for  the  reason,  as  alleged,  that  the  road  never  was  "constructed  and 
maintained"  as  required  by  law,  either  in  whole  or  in  part,  so  as  to  be 
a  public  highway,  over  which  the  property,  troops,  or  mails  of  the 
United  States  could  be  transported;  that  the  proceeds  of  said  lands  were 
not  applied  to  the  construction  of  the  road;  that  the  certificates  of  the 
governors  were  false,  and  were  obtained  on  the  false  and  fraudulent  rep- 
resentations of  the  wagon  road  jcompany,  without  examination  on  the 
part  of  said  governors,  and  in  one  instance — that  of  September  8, 1870, 
— with  his  knowledge  that  the  same  was  false;  all  of  which  was  known 
to  the  defendants  at  the  time  they  acquired  an  interest  in  these  lands. 

The  bill  also  shows  that  by  sundry  conveyances,  commencing  with 
that  of  the  wagon  road  company  of  August  19, 1871,  to  H.  K.  W.  Clarke, 
and  ending  with  that  of  Fred  W.  Clarke,  the  son  of  said  H.  K.  W.  Clarke, 
to  Alexander  Weill,  of  April  9,  1879,  the  title  to  said  lands  has  become 
vested  in  the  defendants  Alexander  Weill  and  David  Cahn,  and  that  T. 
Edgenton  Hogg,  and  certain  corporations  of  which  he  is  an  ofiSicer,  made 
defendants  in  the  bill,  claim  an  interest  in  said  lands. 

The  defendants  Weill  and  Cahn,  by  leave  of  the  court,  have  filed  two 
pleas  to  the  bill  and  their  joint  and  several  answers  in  support  thereof. 

The  first  plea  may  be  called  an  estoppel. 

Briefly,  it  alleges  that  after  these  defendants  had  acquired  the  title  to 
the  lands  in  question,  as  stated  in  the  bill,  and  in  March,  1878,  a  com- 
plaint was  received  at  the  office  of  the  secretary  of  the  interior  to  the  ef- 
fect that  the  road  had  not  been  constructed  as  required  by  the  act  of 
July,  1866,  in  consequence  of  which  the  commissioner  of  the  general 
land-office,  with  the  approval  of  said  secretary,  appointed  a  special  agent 
to  examine  the  road,  and  report  thereon;  that  in  October,  1880,  said 
agent  reported  that  the  road  had  not  been  constructed  as  required  by 
law;  that  said  report,  and  the  evidence  accompanying  the  same,  was 
laid  before  congress,  and  in  the  house  of  representatives  was  referred  to 
the  committee  on  military  affairs,  which  committee,  upon  consideration 
of  said  report  and  evidence,  and  evidence  contradictory  thereof,  made  a 
report  in  February,  1881,  recommending  that  no  action  of  congress  be 
had  in  the  premises. 

In  their  report  the  committee  say  they  "do  not  feel  called  upon  to  in- 
vestigate the  disputed  question  of  fraud  arising  from  the  er,  parte  testi- 
mony submitted,  or  warranted  in  expressing  an  opinion  in  regard  to  the 
same,  but  believe  that  to  be  a  matter  within  the  province  of  the  judicial, 
and  not  the  legislative,  department  of  the  government,"  and  conclude  as 
follows: 

"(1)  That  the  act  of  congress  approved  July  5,  1866,  vested  a  present  title 
to  the  land  in  question  in  the  state  of  Oregon;  (2)  that  by  the  act  of  the  leg- 
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islature,  and  the  acts  of  the  governor  of  Oregon,  the  title  to  said  land  was 
vested  in  the  Wallaraet  Valley  &  Cascade  Mountain  Wasron  Road  Company; 
(3)  that  by  the  deed  of  said  company  to  Clarke,  and  the  subsequent  deeds 
from  Clarke  and  others,  the  title  of  said  land  is  now  lawfully  vested  in  the 
present  claimant,  Alexander  Weill;  (4)  that  said  title  cannot  be  forfeited  or 
annulled,  or  reinvested  in  the  United  {States,  excepting  by  a  judicial  proceed- 
ing; and  tiiat  the  same  has  become  a  vested  right,  which  congress  cannot  im- 
pair or  take  away." 

That  afterwards,  on  February- 8,  1882,  a  communication  from  the  sec- 
retary of  the  interior  was  laid  before  congress,  containing  further  charges, 
and  alleged  proofs  that  the  road  was  not  constructed  as  required  by  the 
act  of  July  6,  1866;  and  the  matter  was  referred  in  the  house  of  repre- 
sentatives to  the  committee  on  public  lands,  and  in  the  senate  to  the 
committee  on  military  affairs,  which  committees  reported,  recommend- 
ing that  congress  take  no  action  in  the  premises.  Both  these  reports  are 
annexed  to  the  plea,  and  made  a  part  thereof;  and  each  states  that  the 
title  to  this  land  passed  to  the  state  and  its  assigns  under  the  act  of  con- 
gress stnd  the  state  legislature. 

The  senate  committee  say  that  "it  is  impoaaible"  for  them  "to  make 
such  an  investigation  as  will  justify  action  by  congress  which  would  do 
justice  and  equity  in  the  premises,"  and  that  "the  executive  department 
of  the  government  had  ample  authority  in  law"  to  investigate  the  mat- 
ter, and,  if  necessary,  to  institute  legal  proceedings  in  the  courts  of  the 
United  States  to  secure  a  forfeiture  of  the  grant,  or  any  part  thereof,  for 
failure  to  comply  with  the  terms* and  conditions  thereof,  "without  any 
legislation  or  instruction^rom  the  legislative  department.^ 

That  by  the  proceedings  thus  had  the  matter  of  the  completion  of  the 
road  was  referred  to  the  executive  department  of  the  government;  where- 
upon the  secretary  of  the  interior,  after  due  investigation  of  the  subject, 
including  the  hearing  of  argument  tliereon,  did  on  July  6,  1882,  direct 
the  commissioner  of  the  general  land-office  to  proceed  and  certify  the 
lands  for  patent  under  the  act  of  June  18,  1874,  and  thereafter,  in  Oc- 
tober, 1882,  said  patent  for  440,856  acres  was  duly  issued  to  the  wagon 
road  company;  that  these  defendants,  relying  in  good  faith  upon  the  ac- 
tion of  the  legislative  and  executive  department  of  the  government,  were 
induced  to,  and  did,  before  the  passage  of  the  act  of  1889,  "so  alter  and 
change  their  position  in  reference  to  said  lands"  as  to  "render  it  inequi- 
table and  unconscionable  for  the  complainant  to  assert  any  right  *  »  * 
to  forfeit  or  reclaim  said  lands;"  that  these  changes  consist,  in  part,  in 
the  expenditure  of  $2,660.62  in  securing  the  issue  of  patents  therefor;  in 
the  payment  of  $29,885.79  of  taxes  levied  thereon;  in  the  payment  of 
$109,800.97  to  agents  and  attorneys  for  grading,  selectii\g,  and  platting 
said  lands,  and  defending  the  possession  of  the  same  from  adverse  claim 
ants  and  trespassers;  by  the  sale  of  sundry  parcels  of  said  lands  with 
warranty  of  title,  on  which  the  liability  of  the  defendants  exceeds  thf* 
sum  of  $22,609.71;  in  the  expenditure  of  $86,805.75  in  rebuilding  and 
improving  said  road  through  its  entire  length,  which  has  greatly  in- 
creased the  value  of  the  lands  along  the  line  thereof,  a  very  large  por- 
tion of  which  still  belongs  to  the  complainant,  and  in  the  payment  of 


Digitized  by 


Google 


366  FEa>EBAL  REPORTBB,  vol.  42. 

$31,651.71  interest  on  said  suras  of  money,  making  in  all  the  sum  of 
$280,764.03. 

In  the  second  plea,  these  defendants  aver  that  they  are  purchasers  in 
good  faith,  for  a  valuable  consideration,  and  in  support  thereof  allege,  in 
substance  and  effect,  that  in  1871  said  lands  were  in  the  market  for 
sale,  when  Weill  and  H.  K.  W.  Clarke  purchased  the  same  of  the  wagon 
road  company,  through  their  agent,  T.  Edgenton  Hogg;  that  in  pursu- 
ance of  said  sale  the  vendor  conveyed  the  lands,  on  August  19,  1871,  to 
said  Clarke,  who  on  September  1st  of  that  year  conveyed  the  same  to  the 
defendant  Cahn,  in  trust  for  Weill,  Clarke,  and  Hogg;  that  at  this  time 
the  greater  portion  of  these  lands  were  unsurveyed,  and,  for  the  purpose 
of  continuing  the  existence  of  the  wagon  road  company,  and  thereby  se- 
curing the  selection  and  patenting  of  the  lands,  Weill  and  Clarke,  in 
the  month  of  August,  1871,  purchased  the  stock  of  said  company,  and, 
as  a  matter  of  convenience,  some  of  said  stock  was  bought  in  the  name 
of  Hogg,  and  by  him  held  for  Weill  and  Clarke,  but  said  stock  had  no 
value  apart  from  said  land-grant;  that,  at  the  time  of  the  conveyance  of 
said  lands  by  the  company,  Weill  had  expended  in  the  purchase  thereof 
$140,636.39,  and  Clarke,  $20,000;  that  at  the  time  of  said  purchase  the 
several  certificates  of  the  governors  of  Oregon  to  the  construction  and 
completion  of  said  road,  as  required  by  the  act  of  July  6,  1866,  were  on 
file  in  the  department  of  the  interior  and  the  office  of  the  secretary  of  state 
of  Oregon,  and  these  defendants  then  believed,  and  do  still  believe,  that 
the  same  were  altogether  true,  and  never  heard  anything  to  the  contrary 
until  1880,  when  the  attention  of  congress  Wi|^  called  to  the  matter  by 
the  secretary  of  the  interior;  that,  before  purchasing  the  lands,  Weill 
employed  counsel  learned  in  the  law,  who  advised  him  that  the  title  of 
the  wagon  road  company  to  the  same  was  perfect,  and  that  he  had  a  right 
to  rely  on  the  certificates  of  the  governors  as  conclusive  evidence  that  the 
conditions  of  the  grant  had  been  duly  performed;  'that  in  making  said 
purchase  he  did  so  rely,  and  but  for  the  existence  of  said  certificates 
would  not  have  made  it;  that,  at  the  date  of  the  purchase,  these  defend- 
ants were  living  in  San  Francisco,  and  had  never  been  in  Oregon,  except 
Cahn,  who  was  there  a  short  time  in  June,  1867,  nor  have  either  of  them 
ever  been  there  since;  that  prior  to  said  purchase  neither  Hogg  nor 
Clarke  had  any  knowledge  or  information  that  these  certificates  were  not 
true  in  point  of  fact,  and,  if  they,  or  either  of  them,  were  obtained 
by  false  or  fraudulent  means,  neither  of  these  defendants,  nor  Hogg 
nor  Clarke,  had  any  knowledge  or  information  thereof;  that  in  1879 
Weill  purchased  all  the  interest  of  Hogg  and  Clarke  in  said  lands, 
the  same  being  11-24  thereof,  for  $21,400,  and  the  release  to  the  former, 
and  the  estate  of  the  latter,  from  the  repayment  to  him  of  their  propor- 
tions, amounting  to  many  thousand  dollars,  of  the  money  advanced  by 
him  in  the  purchase  of  the  lands,  and  received  conveyances  from  .them 
accordingly,  as  set  forth  in  the  complainant's  bill. 

The  answer  in  support  of  the  plea  avers  that  the  price  paid  by  WeUl 
on  August  19,  1871,  for  the  lands,  was  the  full  value  thereof,  and  denies 
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all  knowledge  or  notice  that  the  road  had  not  then  been  duly  constructed 
and  completed,  as  required  by  the  act  of  congress,  or  that  the  certificates 
of  the  governors  were  in  any  respect  untrue,  or  had  been  procured  by 
false  or  fraudulent  representations. 

The  case  was  heard  on  the  sufficiency  of  the  pleas,  admitting  the  truth 
of  the  facts  stated  therein. 

The  act  authorizing  the  bringing  of  this  suit  empowers  the  court  to 
consider  and  determine  these  three  questions,  and  no  others: 

(1)  Was  the  road  seasonably  and  properly  completed,  either  in  whole 
or  in  part,  as  provided  in  the  act  making  the  grant? 

(2)  What  is  the  legal  effect  of  the  governor's  certificates  concerning  the 
completion  of  the  road?    And, 

(3)  What  right  has  the  United  States  to  resume  the  granted  lands? 
17.  S.  V.  Railway  Co.,  98  U.  S.  608. 

In  the  determination  of  these  questions  the  court  is  required,  by  the 
act  of  1889,  to  proceed  "in  like  manner,"  and  be  governed  "by  the  same 
principles  and  rules  of  jurisprudence,"  as  in  other  suits  in  equity;  that 
is,  as  in  suits  between  private  individuals.  And  such  is  the  rule  of  pro- 
cedure and  adjudication  in  the  case,  independent  of  the  directions  of  the 
statute. 

When  the  United  States  comes  into  a  court  of  equity  to  assert  a  claim, 
it  is  subject,  and  must  submit  to,  the  rules  of  procedure  and  principles 
of  jurisprudence  which  obtain  in  suits  between  private  parties.  U.  S.  v. 
Arred(mdo,  6  Pet.  711;  U.  S.v.  Flint,  4  Sawy.  58;  U.  S.  v.  Tichenor,  8 
Sawy.  156,  12  Fed.  Rep.  449. 

The  grant  of  1866  was  a  grant  tn  prsssenii.  The  language  of  the  act  is 
"that  there  be,  and  hereby  is,  granted  to  the  state  of  Oregon."  As  soon 
as  the  line  of  the  road  was  designated,  the  grant  attached  to  the  odd-num- 
bered sections,  within  the  prescribed  limits,  on  either  side  of  said  line, 
and  took  effect  from  the  date  thereof.  Gahn  v.  Barnes,  7  Sawy.  53,  5 
Fed.  Rep.  326;  Pengra  v.  Mum,  12  Sawy.  238,  29  Fed.  Rep.  830; 
Schvknberg  v.  Harrimany  21  Wall.  44;  Missouri  Ry,  Co.  v.  Kansas  Ry.  Co., 
97  U.  S.  491;  Van  Wyck  v.  Knevals,  106  U.  S.  360,  1  Sup.  Ct.  Rep.  336. 

The  grant,  however,  was  a  conditional  one;  the  condition  being  that 
the  road  should  be  completed  in  the  manner  provided  within  five  years 
from  the  date  of  the  act. 

This  was  a  condition  subsequent;  and,  unless  it  was  complied  with, 
the  complainant,  as  grantor,  might,  by  proper  legislation  or  judidal  pro- 
ceedings, have  enforced  the  forfeiture  of  the  grant  on  account  of  such 
failure.  But  no  one  else  could  do  so;  and,  unless  the  grantor  does,  the 
title  remains  unimpaired  in  the  grantee.  Schulenberg  v.  Harriman,  su- 
pro,  63. 

As  appears  from  the  first  plea,  congress  has  repeatedly  refused  to  de- 
clare the  forfeiture  of  the  grant,  or  take  upon  itself  the  investigation  of 
the  question  whether  the  condition  had  been  complied  with  or  not. 
The  attorney  general  declined  to  institute  judicial  proceedings  to  that  end 
until  required  to  do  so  by  the  act  of  1889,  which  appears  to  have  been 
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passed  on  the  memorial  of  the  legislature  of  the  state.  It  is  also  well 
understood  that  congress  was  influenced  to  the  passage  of  the  act  hy  the 
desire  of  these  defendants  to  have  a  speedy  and  complete  determination 
of  their  rights  in  the  premises. 

On  the  facts  stated  in  this  plea,  the  demand  made  by  this  suit  for  the 
forfeiture  of  this  grant  on  the  ground  stated  in  the  bill  is  what  is  known 
in  equity  as  a  "stale  claim,"  and  therefore  ought  not  to  be  allowed.  The 
period  prescribed  for  the  construction  of  this  road  expired  in  July,  1871, 
full  18  years  before  the  commencement  of  this  suit.  During  all  this 
time,  it  was  open  to  the  complainant  to  bring  this  suit,  by  its  attorney 
general,  to  have  this  grant  declared  forfeited  on  the  grounds  now  stated  in 
its  bill.  U.  S.  V.  Throchmwtcm,  98  U.  S.  70;  U.  S.  v.  Tin  Co.,  125  U. 
S.  278,  8  Sup.  Ct.  Rep.  850. 

This,  in  my  judgment,  is  such  a  delay  or  lapse  of  time  as  renders  the 
claim  stale,  and  constitutes,  under  the  circumstances,  a  bar  to  the  relief 
sought.    . 

Ijapse  of  time,  particularly  when  coupled  with  possession,  as  in  this 
case,  is  a  defense,  in  equity,  in  cases  not  within  the  reach  of  the  statute 
of  limitation.  Story,  Eq.  PI.  §  813;  2  Story,  Eq.  Jur.  §  1520;  U.  S.  v. 
Tichenar,  8  Sawy.  156, 12  Fed.  Rep.  449;  U.  S.  v.  Beebe,  4  McCrary,  12, 
17  Fed.  Rep.  36. 

For  seven  years  after  the  expiration  of  the  time  prescribed  for  the  con- 
struction of  the  road  and  filing  of  the  certificates  of  the  governors,  in 
which  its  completion  was  formally  and  officially  declared,  nothing  ap- 
pears to  have  been  said  or  suggested  to  the  contrary  by  any  one,  when  a 
trespasser  on  the  lands  made  a  complaint  to  the  secretary  of  the  interior 
that  the  road  had  not  been  constructed  according  to  law.  Investigation 
ensued  under  the  direction  of  the  secretary,  and  the  matter  was  submit- 
ted to  congress,  who  referred  it  back  to  the  executive  department  in  1882, 
where,  after  due  consideration,  patents  were  ordered  issued  to  the  com- 
pany under  the  act  of  1874,  which  was  done,  as  to  the  greater  portion 
of  the  lands. 

The  statute  of  limitations  does  not  ordinarily  run  against  the  United 
States.  But  this  suit  is  required  by  the  act  of  congress  to  be  tried  and 
adjudicated  as  a  suit  between  private  parties;  and  therefore,  in  my 
judgment,  the  lapse  of  time,  or  the  bar  of  the  statute  of  limitations,  ia 
to  have  the  same  efiect  as  in  a  suit  between  such  parties. 

Since  1878  the  analogous » action  at  law,  to  recover  the  possession 
pf  these  lands  on  account  of  a  breach  of  the  condition  on  which  they 
were  granted,  would  be  barred  in  10  years,  and  prior  to  that  time  in 
20  years;  and  although  the  statute  of  limitations  does  not  apply,  pro^ 
prio  vigare,  to  suits  in  equity,  yet  in  cases  like  this,  of  concurrent  juris- 
diction at  law,  the  court  will  apply  the  same  limitation  to  one  as 
the  other.  Hall  v.  Russell^  3  Sawy.  515;  Manning  v.  Hayden,  5  Sawy. 
379. 

No  case  has  been  cited  from  the  supreme  court  in  which  it  has  been 
distinctly  held  that  the  defense  of  estoppel  can  be  made  against  the 
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national  government.  But  in  many  cases  it  is  so  assumed,  even  where 
the  term  is  not  used. 

For  instance,  in  Clark  v.  U.  &'.,  95  U.  S.  643,  it  was  held  that  a  de- 
fense to  a  claim  against  the  government  for  the  use  of  a  steam-boat, 
which  involved. bad  faith  on  its  part,  could  not  be  made. 

In  Brandon  v.  Wirthj  17  Wall.  39,  it  is  assumed  in  the  opinion  of 
the  court  that  the  United  States  may  be  estopped. 

In  17.  S,  V.  McLaicghlin,  12  Sawy.  201,  30  Fed.  Rep.  147,  it  was  said 
by  Judge  Sawyer  "that  the  law  of  estoppel,  in  a  proper  case,  applies 
to  the  goveniment." 

In  Indiana  v.  MUk,  11  Biss.  209,  11  Fed.  Rep.  389,  the  court  having 
found  that  the  state,  by  its  conduct,  had  recognized  the  validity  of  the 
defendant's  title,  and  thereby  induced  them  to  alter  their  position,  by 
investing  their  money  on  the  strength  of  it,  Judge  Gbesham  said: 

*'The  state  cannot  now,  in  fairness  or  law,  assert  its  invalidity. 

''Kesoiute  good  faith  should  characterize  the  conduct  of  states  in  their  deal- 
ings with  individuals,  and  there  is  no  reason,  in  morals  or  law,  that  will  ex- 
empt them  from  the  doctrine  of  estoppel." 

In  my  judgment,  the  complainant  ought  not,  in  fairness  and  justice,  to 
be  allowed  to  assert,  as  against  these  defendants,  that  this  road  was  not 
completed  as  required  by  law,  and  claim  a  forfeiture  of  the  grant  on 
that  ground. 

In  the  first  place,  the  certificates  of  the  governors  to  the  completion 
of  the  road  are  the  acts  of  the  agent  of  the  complainant.  By  the  ex- 
press terms  of  the  grant,  the  governor  of  the  state  was  authorized  and 
required  to  determine  if  and  when  the  road  was  constructed,  as  pro- 
vided therein,  and  his  certificate  to  that  effect  is  the  necessary  and  only 
l^al  evidence  of  that  fact. 

On  the  faith  of  these  certificates,  the  truth  of  which  does  not  appear 
to  have  been  questioned  then,  or  for  long  after,  these  defendants  invested 
tlieir  money  in  their  lands. 

By  this  means  the  complainant  proclaimed  to  these  defendants:  "This 
road  has  been  constructed  according  to  law.  The  condition  on  which 
this  grant  was  made  has  been  complied  with,  and  the  same  has  become 
absolute."  And  it  ought  not  now  to  be  heard  to  allege  anything  to  the 
contrary,  even  if  it  should  be  true,  to  the  prejudice  or  injury  of  those 
who,  lilie  these  defendants,  have  in  good  faith  acted  upon  such  representa- 
tion as  true.  ^ 

In  the  second  place,  after  the  investigations  in  congress  and  the  depart- 
ment of  the  interior,  between  the  years  1878  and  1882,  concerning  the 
effect  and  verity  of  these  certificates,  and  the  fact  of  the  compliance  of 
the  wagon  road  company  with  the  conditions  of  the  grant,  the  complain- 
ant practically  affirmed  the  right  of  the  company  to  the  lands,  and  listed 
the  Fame  for  patent  under  the  act  of  1874,  and  actually  issued  such 
patent  for  the  greater  portion  of  the  grant,  on  the  faith  of  all  which 
these  defendants  were  induced  to  materially  change  their  position  in  re- 
lation to  the  property  by  expending  large  sums  of  money  thereon  and 
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thereabout,  including  the  payment  of  $29,885.79  taxes  levied  thereon 
by  the  authority  of  the  state,  and  $86,,805.75  disbursed  in  the  repair 
and  improvement  of  the  road. 

In  addition  to  the  grounds  above  stated,  on  which  this  estoppel  ought 
to  be  allowed  as  against  the  United  States,  there  is  the  express  provision 
in  the  act  of  1889  to  the  effect  that  this  suit  shall  be  tried  and  adjudicated 
as  a  suit  in  equity  between  private  individuals.  This  direction  is  with- 
out qualification  or  exception,  and,  in  my  judgment,  includes  the  setting 
up  of  an  estoppel,  as  well  as  any  other  procedure  or  defense  known  to 
equity  practice  or  jurisprudence.  By  this  provision  the  complainant 
consents  in  advance  that  an  estoppel  for  conduct  may  be  availed  of  against 
it  in  this  suit. 

And  even  admitting,  what  is  denied  by  the  plea,  that  their  certifi- 
cates are  false  in  fact,  and  were  procured  by  the  fraud  of  the  wagon  road 
company,  and  that  these  defendants  had  notice  of  the  same  when  they 
made  the  purchase,  and  therefore  the  complainant  is  not  estopped  to 
show  these  facts  in  any  litigation  between  it  and  them  in  which  they 
may  be  pertinent  and  material,  still,  by  the  deliberate  action  of  the 
complainant,  the  inquiry  has  become  immaterial. 

Congress  had  the  same  right  to  waive  the  performance  of  the  condi- 
tion subsequent  to  the  grant  as  to  make  it  in  the  first  place.  When, 
therefore,  congress  decided  by  the  act  of  1874  that  patents  should  issue 
for  these  lands  in  case  it  was  shown  by  the  certificates  of  the  governors 
of  Oregon  that  the  road  was  "constructed  and  completed,"  in  effect,  it 
thereby  aflBrmed,  for  the  purpose  of  the  grant,  the  integrity  and  efficacy 
of  said  certificates,  and  accepted  them  as  final  and  conclusive  evidence 
of  the  performance  of  the  terms  and  conditions  of  the  grant,  or  waived 
the  same.  Again,  admitting  that  the  complainant  could  as  a  matter  of 
fact,  and  notwithstanding  the  certificates  to  the  contrary,  show  that  the 
road  was  not  completed  in  all  respects  according  to  law,  and  that  these 
defendants  had  notice  thereof,  still,  the  complainant  having  subse- 
quently investigated  the  question  upon  evidence  taken  pro  and  con  there- 
on, and  decided,  by  and  through  its  proper  officers,  that  the  grantee  or 
its  assignee,  the  wagon  road  company,  was  entitled  to  a  patent  for  the 
lands  under  the  act  of  187*4,  either  on  the  ground  that  the  road  had 
been  sufficiently  constructed,  or  that  under  said  act  the  certificates  were 
conclusive  of  that  fact,  in  consequence  of  which  these  defendants  made 
the  Expenditures  and  incurred  the  liabilities  on  and  about  the  property 
as  above  stated,  the  complainant  would  be  estopped  to  show  such  fail- 
ure or  notice  in  this  suit. 

The  second  plea  is  also  good.  All  the  elements  of  a  honafide  purchase 
appear  in  the  transaction.  The  original  grant  passed  the  legal  title  to  the 
state,  which  it  transferred  to  the  wagon  road  company,  who  conveyed  the 
same  to  these  defendants.  Their  grantor  was  not  only  the  apparent,  but 
the  actual,  owner  of  the  property.  The  purchase  is  alleged  to  have  been 
made  in  good  faith,  and  nothing  appears  to  the  contrary;  and  it  was 
made  for  a  valuable  consideration, — $140,636.     It  is  a  matter  of  com* 
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mon  knowledge,  of  which  the  court  may  take  notice,  that  at  the  date  of 
this  purchase  the  country  along  the  greater  portion  of  the  line  of  this 
road  was  unsettled,  and  much  of  it  occupied  by,  or  within  the  range  of, 
wild  Indians.  Its  value  was  purely  speculative.  Neither  had  the  pur- 
chasers any  notice  of  any  defect  or  flaw  in  the  title  of  their  grantor,  or 
any  failure  on  its  part  to  comply  with  the  condition  of  the  grant. 

But  on  this  point  the  district  attorney  contends  that,  the  grant  having 
been  made  by  statute  on  a  condition  subsequent,  the  purchasers  were 
bound  to  inquire  and  see  that  this  condition  was  fulfilled  before  they 
can  claim  to  have  purchased  in  good  faith.  Admit  this.  But  how  were 
ihey  to  ascertain  i^'bether  the  condition  was  fulfilled  or  not?  In  effect, 
the  district  attorney  answers:  "By  a  personal  examination  of  the  work 
on  the  ground."  This  would  be  a  very  unsafe  proceeding.  The  pur- 
chasers might  think  the  work  was  all  that  the  law  required,  and  some 
judge  or  jury  before  whom  the  question  might  be  raised  years  afterwards 
might  think  otherwise.  The  only  specific  direction  in  the  act  on  the 
subject  is  that  the  road  shall  be  constructed,  so  as  "to  permit  of  its  reg- 
ular use  as  a  wagon  road,  and  in  such  other  special  manner  as  the  state 
of  Oregon  may  prescribe."  The  state  assigned  the  grant  to  the  wagon 
road  company  nvdlhout  prescribing  any  "special  manner"  in  which  the 
road  should  be  constructed.  It  follows  that  the  construction  was  only 
to  be  such  as  "to  permit  of  its  regular  use  as  a  wagon  road."  Nothing 
could  be  more  indefinite  than  this.  Probably  no  two  men  in  Oregon 
could  have  been  found  who  would  agree  in  all  particulars  as  to  what  was 
necessary  to  constitute  such  a  road. 

The  act  provides  for  the  sale  of  the  lands,  as  the  work  progresses,  in 
sections  of  not  less  than  10  continuous  miles,  on  the  certificate  of  the 
governor  to  the  secretary  of  the  interior  that  the  same  "are  completed." 
No  lands  were  in  fact  sold  until  the  certificates  were  furnished  of  the 
completion  of  the  whole  road.  But  this  is  a  matter  of  which  the  grantor 
cannot  complain.  The  provision  was  intended  solely  for  the  benefit  of 
the  grantee,  and  could  be  waived,  as  it  was. 

The  power  to  declare  the  road,  or  any  portion  thereof,  not  less  than 
10  miles,  "completed,"  was  thus  vested  in  the  governor.  When  his  cer- 
tificate to  that  effect  was  filed  with  the  secretary  of  the  interior,  the  fact 
of  completion  was  established:  and  any  one  thereafter  seeking  to  pur- 
cbase  the  lands  need  go  no  further,  or  seek  elsewhere,  for  information  on 
this  point. 

And  so  these  defendants,  finding  the  evidence  on  file  as  to  the  com- 
pletion of  the  road,  that  authorized  the  sale  of  the  lands,  freed  from  all 
conditions  thereabout,  purchased  the  same  in  good  laith,  and  for  a  val- 
uable consideration. 

On  the  facts  stated  in  the  plea  there  can  be  but  one  conclusion  in  the 
premises, — ^that  these  defendants  are  bona  fide  purchasers,  within  the  pur- 
view of  the  act  of  1889,  and  the  principles  of  equity  jurisprudence  on 
that  subject:  therefore,  they  are  not  liable  to  have  the  lands  so  pur- 
chased by  them  declared  forfeited  to  the  United  States,  even  if  the  cer- 
tificates of  the  governors  should  prove  false  and  fraudulent,  of  which  there 
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is  no  evidence  beyond  the  formal  allegations  of  the  bill,  unsupported  b}* 
any  specific  statement  showing  wherein  or  how  they  are  false  or  fraudu- 
lent. 

The  pleas  are  both  sustained,  and  in  my  judgment  the  bill  ought  to 
be  dismissed. 

The  facts  stated  in  them  are  not  only  admitted  for  the  purpose  of  this 
hearing,  but  they  are  manifestly  true.  ^The  only  exception  to  this  state- 
ment is  the  denial  of  the  falsity  of  the  certificates,  or,  if  they  are  false, 
notice  to  these  defendants  of  that  fact.  That  they  ever  had  any  such  no- 
tice is  extremely  improbable,  under  the  circumstances.  Naturally 
enough,  a  purchaser  would  rely  on  the  certificates,  and  not  travel  hun- 
dreds of  miles,  through  an  unsettled  country,  to  determine  by  personal 
observation  a  matter  which  the  law  made  the  governor  the  unqualified 
judge  of,  and  which,  as  I  have  said,  no  two  persons  were  likely  to  agree 
about. 

Admitting  that  the  falsity  of  the  certificate  may  be  shown  in  conjunc- 
tion with  notice  to  these  defendants  of  that  fact,  the  time  which  has 
elapsed  since  the  period  for  the  construction  of  the  road  has  expired, 
and  the  absence  of  any  resident  population  along  its  line  at  that  time, 
would  render  it  extremely  difficult  to  make  any  satisfactor}'  proof  on  the 
'  subject.  The  company  was  not  bound  to  do  more  than  construct  the 
road.  Its  maintenance  was  no  part  of  the  condition  of  the  grant.  If 
the  state  had  constructed  the  road,  it  would  no  doubt  have  been  left  to 
the  people  who  wanted  the  use  of  it  to  keep  it  in  repair,  as  in  the  case 
of  the  other  public  roads. 

The  state  assigned  the  grant  to  the  wagon  road  company  without  con- 
dition in  this  respect.  Nor  is  it  likely  that  any  one  would  at  that  day 
have  accepted  the  grant  on  the  onerous  and  uncertain  condition  of  keep 
ing  the  road  indefinitely  in  repair.  The  fact  that  the  act  auUiorized  the 
land  to  be  sold,  freed  from  all  conditions,  of  course,  as  fast  as  the  road 
was  constructed,  shows  conclusively  that  the  grant  was  not  intended  to 
be  charged  with  the  burden  of  maintaining  the  road  through  all  time« 
or  at  all.  In  the  nature  of  things,  in  many  places  the  road  would  soon 
deteriorate  and  disappear,  if  not  kept  in  repair.  Snow  and  rain,  floods, 
wash-outs,  and  slides  must  occur  yearly  on  the  line  of  this  road,  or  some 
portions  of  it.  Therefore  it  would  be  very  difficult  to  show  at  this  late 
day  what  was  the  character  and  quantity  of  work  done  in  its  construction. 
The  persons  employed  on  the  work,  who  would  be  the  best,  and  almost 
the  only,  witnesses  on  this  point,  are  likely,  in  20  or  more  years,  to  have 
died  or  disappeared. 

These  alone  are  probably  sufficient  reasons  for  dismissing  this  bill. 
But  the  conclusions  reached  on  the  first  plea  make  it  certain,  in  the 
judgment  of  this  court,  that  the  complainant  cannot,  and  ought  not  to, 
prevail  in  this  suit — Mrst,  because  the  claim  is  clearly  a  stale  one,  and 
also,  by  analogy  to  the  statute  of  limitations,  is  barred  by  the  lapse  of 
time;  second,  because,  by  the  act  of  1874,  it  has  either  accepted  the  cer- 
tificate as  conclusive  evidence  of  the  due  construction  of  the  road,  or 
thereby  waived  all  further  performance  of  the  condition  subsequent;  and, 
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third,  by  the  action  of  its  executive  department  prior  to  1883,  whereby 
it  distinctly  recognized  and  accepted  the  performisince  of  such  condition, 
and  thereb}'  induced  these  defendants  to  so  alter  their  position  in  rela- 
tion to  the  property  that  it  would  be  unconscionable  and  unjust  now  to 
allege  the  contrary  to  their  serious  injury  and  prejudice. 

As  an  authority  applicable  to  this  case  generally,  see  U.  S,  v.  Road 
Co.,  41  Fed.  Rep.  493. 

Let  a  decree  be  entered  dismissing  the  bill  as  to  these  defendants. 


Henry  et  d,  v.  Travelers'  Ins.  Co. 

{Circuit  Court,  D,  Colorado.    May  15, 1890.) 

1.  AdcouNtiNO— EvrDENCE — Ck>itPORATE  Debts. 

Plaintiff  and  defendant  made  a  contract  by  which  defendant  was  to  take  bonidsof 
certain  ditch  companies,  io  which  thev  were  interested,  in  payment  of  all  debts  due 
defendant  from  the  companies,  and  for  advances  thereafter  to  be  made  to  them. 
Plaintiff  was  to  surrender  the  obligations  of  the  companies  and  those  given  b^ 
plaintiff  for  the  benefit  of  the  companies.  This  agreement  did  not  apply  to  the  pri- 
vate debts  of  plaintiff  to  defendant.  On  an  accounting  directed  in  a  suit  to  enforce 
the  contract,  the  master  included  in  the  debts  of  the  companies  certain  notes,  on 
their  face  the  personal  obligations  of  plaintiff  to  defendant.  All  the  other  obliga- 
tions were  notes  executed  by  the  companies,  and  indorsed  by  plaintiff.  At  the  time 
plaintiff  applied  for  the  loan  of  defendant,  for  which  all  these  notes  were  given,  he 
stated  that  he  wanted  for  personal  uses  an  amount  equal  to  that  for  which  the  in- 
dividual notes  were  given.  Moreover,  some  of  it  was  paid  bv  defendant  for  the 
purpose  of  obtaining  tBte  release  of  stock  owned  by  plaintiff  individually.  Further- 
more, in  a  statement  of  plaintiff's  personal  resources  made  after  the  loan,  and  under 
plaintiff's  direction,  for  defendant^  these  individual  notes  were  included  in  his  per- 
sonal liabilities.  Held,  ih&%  they  were  improperly  included  in  the  statement  of  the 
companies'  debts. 

2l  Same— C035STRUCTION  or  Contract. 

Defendant  is  entitled  to  receive  bonds  of  the  companies  for  advances  made,  since 
the  commencement  of  this  suit,  for  the  completion  of  the  companies'  canals. 

3.  Same— Collateral  Notes. 

Plaintiff  gave  defendant  certain  chattel  notes  as  collateral  security  for  "past, 
present,  or  future  indebtedness. "  Held  that,  in  the  absence  of  negligence,  defend- 
ant should  be  charged  only  with  such  amount  as  it  had  collected. 

4.  Same— Interest. 

As  judgments  in  Colorado  draw  interest,  defendant  should  have  been  allowed  in« 
terest  osi  such  judirment  to  the  time  of  its  payment. 

&  Bame. 

Defendant  should  be  allowed  interest  on  its  claims  against  plaintiff  to  the  date  of 
the  master's  report,  and,  on  its  claims  against  the  companies,  to  the  time  it  received, 
or  should  have  received,  bonds  in  payment. 

&  Same— Account-Book— Evidence. 

In  the  absence  of  proof  that  an  entry  in  defendant's  books,  showing  that  a  certain 
claim  against  plaintiff  was  paid,  was  made  without  the  direction  of  some  officer  or 
agent  of  defendant  having  authority  to  direct  it,  it  will  be  presumed  to  have  been 
made  by  its  authority,  and  to  be  correct. 

In  Equity.     On  exceptions  to  master's  report. 
For  former  reports,  see  33  Fed.  Rep.  132;  34  Fed.  Rep.  258;  35  Fed. 
Rep.  15. 
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J.  P,  Brackwayj  for  complainants. 

Wolcott  &  VaUe  and  D.  V.  Bums^  for  respondent. 

Caldwell,  J.  This  case  is  before  the  court  on  the  defendant's  ex- 
ceptions to  the  master's  report.  For  six  days  the  court  has  listened  to 
the  reading  of  the  testimony  bearing  on  the  exceptions,  and  to  an  intelli- 
gent discussion  of  it  by  counsel.  The  perfect  tamiliarity  of  counsel  with 
the  large  volume  of  evidence  in  the  case  is  highly  creditable  to  them, 
and  has  proved  extremely  gratifying  and  helpful  to  the  court. 

In  considering  the  exceptions  to  the  master's  report  in  matters  of  fact, 
I  shall  observe  and  keep  in  view  the  rule  recognized  and  affirmed  by  the 
supreme  court  of  the  United  States  in  THlghman  v.  Proctor,  125  U.  S.  136, 
149,  8  Sup.  a.  Rep.  894,  and  OaOaghan  v.  Myers,  128  U:  S.  617,  666, 
9  Sup.  Ct.  Rep.  177,  namely,  that  "the  conclusions  of  the  master,  de- 
pending upon  the  weighing  of  conflicting  testimony,  have  every  reason- 
able presumption  in  their  favor,  and  are  not  to  be  set  aside  or  modified 
unless  there  clearly  appears  to  have  been  error  or  mistake  on  his  part." 

The  decree  establishing  the  contract  between  Mr.  Henry  and  the  in- 
surance company  states  the  terms  of  that  contract  in  these  words: 

*'That  the  contract  was  entered  into  on  or  about  the  month  of  November. 
A.  D.  1884,  by  and  between  the  said  complainant  T.  C.  Henry  and  the  defend- 
ant, tlie  Travelers'  Insurance  Company,  as  is  alleged  in  said  complaint  herein* 
by  which  the  defendant  agreed  to  take  the  bonds  of  the  several  ditch  compa- 
nies as  aforesaid,  to  be  by  them  issued,  for  its  holding  of  old  bonds  theretofore 
issued  by  said  companies,  and  for  all  advances  which  the  defendant  had  made 
or  should  make  on  account  of,  or  for  the  benefit  of,  Mie  several  ditch  com  pa- 
nies,  no  matter  how  they  were  evidenced,  or  by  what  security,  in  payment 
thereof,  and  in  payment  of  all  the  notes  and  obligations  held  by  it,  given  by 
the  said  ditch  companies,  or  by  the  said  T.  0.  Henry,  or  the  Colorado  Loan  & 
Trust  Company,  for  the  benefit  of  the  said  companies  mentioned  in  said  com- 
plainant's bill,  and  that  all  of  the  said  bonds  issued  by  the  said  several  ditch 
companies,  to- wit,  the  Qrand  River  Ditch  Company  in  the  amoimt  of  $200,000, 
the  Uncompahgre  Canal  Company  in  the  amount  of  $200,000.  the  Citizens' 
Ditch '^  Land  Company  in  the  amount  of  $200,000,  and  the  Del  Korte  Land 
&  Canal  Company  in  the  sum  of  $400,000,  were  issued  by  the  said  several 
ditch  companies,*  and  that  all  of  the  notes  and  obligations  of  the  said  several 
ditch  companies,  and  of  the  said  T.  C.  Henry,  and  o£  the  said  Colorado  Loan  & 
Trust  Company,  given  by  them  or  either  of  them  to  the  said  defendant  for 
moneys  advanced  or  paid  to  or  for  the  said  several  ditch  companies,  have  been 
paid  and  satisfied  by  the  delivery  of  said  bonds  of  said  several  ditch  compa- 
nies as  aforesaid,  which  bonds  the  said  defendant  agreed  to  take  at  par  inpay- 
ment of  said  obligations." 

In  the  opinion  of  the  court  rendered  at  the  time  this  contract  was  es- 
tablished» it  is  said: 

"Of  course,  it  is  not  claimed  that  this  contract  reaches  to  any  matter  out- 
side the  obU^^ations  of  the  ditch  companies,  or  that  the  private  debts  of  Mr« 
Henry  were  in  any  way  discharged  or  to  be  affected  by  it."    33  Fed.  Bep.  143. 

in  the  opinion  of  the  court  rendered  on  the  application  to  modify  the 
decree,  it  is  said; 
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'  ** The  defendant  wishes  the  decree  modifled  in  two  respects,— one  by  the  in- 

,         sertion  of  a  clause  excluding  the  private  debts  of  the  complainants  Henry  and 
I  the  Colorado  Loan  So  Trust  Company.     ♦    ♦     ♦    So  far  as  the  first  matter  is 

j  concerned,  it  is  clearly  unnecessary.     The  decree  does  not  include  the  private 

!  debts  referred  to;  and  when  the  decree  was  being  prepared  the  language  of 

i  the  draft,  as  presented  to  me,  was  changed  purposely,  and  with  the  knowledge 

of  counsel,  so  as  not  to  include  such  debts.  The  opinion  which  I  filed  indi- 
'cated  that  they  were  not  included,  and  their  omission  from  the  decree  is  f  iHIy 
as  potent  as  a  special  clause  excluding  them.  The  provision  in  the  decree  for 
a  statement  by  the  master  of  the  account  between  complainants  and  defend- 
ant was  made  under  the  belief  that,  when  the  whole  account  was  stated,  if 
any  single  item  was  challenged  by  either  party  as  improperly  placed,  either 
among  Mr.  Henry's  private  debts,  or  among  those  of  the  ditch  companies,  the 
^  matter  could  be  separately  inquired  into  by  the  court,  and  the  error,  if  any  there 
'  was,  corrected,  without  a  further  refei-ence  to  the  master."    34  Fed.  Bep.  258. 

The  master's  report  has  been  filed,  and  among  the  exceptions  to  it  are 
several  alleging  that  he  erred  in  placing  certain  items  of  Mr.  Henry's  pri- 
vate indebtedness  (or  of  the  Colorado  Loan  <t  Trust  Company,  which 
stands,  as  Judge  Brewer  has  already  decided,  ''for  all  the  purposes  of 
this  case,"  for  T.  C.  Henry)  among  the  debts  and  obligations  of  the  canal 
companies,  to  be  discharged,  under  the  contract  in  the  bonds  of  these 
companies,  at  par.  The  principal  sum  of  the  debts  which  it  alleged  were 
thus  erroneously  classified  is  $81,500,  and  comprises  the  following  items: 
(1)  Note  dated  May  22,  1884,  for  face  value  of  $65,000,  hut  on  which 
$50,000  only  was  advanced,  and  is,  as  both  parties  agree,  to  be  treated 
as  an  obligation  for  the  latter  sum;  (2)  note  of  May  19, 1884,  for  $5,000; 
(3)  note  of  June  23,  1884,  for  $25,000;  (4)  note  of  October  7,  1884,  for 
$1,500.  All  these  notes,  on  their  face,  appear  to  be  either  personal  ob- 
ligations of  Mr.  Henry,  or  the  Colorado  Loan  <fe  Trust  Company,  which 
stands  for  Mr.  Henry.  In  the  opinion  in  the  main  case,  (33  Fed.  Rep. 
132,)  Judge  Brewer  says: 

"Mr.  Henry  applied  to  defendant  for  a  loan  of  $250,000,  some  of  which,  he 
represented,  was  needed  by  him  for  his  personal  interests,  but  the  major  por- 
tion for  the  com pletion  of  these  several  canals.  In  order  to  secure  this  loan ,  he 
made  an  exhibit  of  his  financial  condition, — of  the  securities  which  he  had  to 
offer, —as  well  as  the  purposes  for  which  the  money  was  desired." 

By  reference  to  the  exhibits  here  referred  to  in  Judge  Brewer's  opin- 
ion,— and  it  is  the  statement  of  Mr.  Henry  himself, — we  find  exactly 
what  portion  of  this  $250,000  loan  was  wanted  by  Mr.  Henry  for  his 
private  or  personal  uses,  and  what  portion  for  the  irrigating  canal  com- 
panies. In  the  application,  Mr.  Henry,  after  giving  a  statement  of  the 
affairs  of  the  Citizens' Canal  Company,  says:  "This  property  *  *  * 
needs  for  present  wants  $40,000."  After  giving  a  like  statement  for  the 
Grand  River  Canal,  he  says:  "This  enterprise  *  »  *  needs  $20,000 
to  supply  its  financial  wants."  A  like  exhibit  of  the  aflairs  of  the  Un- 
compahgre  Canal  is  followed  by  the  statement  that  "this  enterprise 
needs  for  its  financial  wants  $50,000."  The  exhibit  of  the  condition  and 
prospects  of  the  Del  Norte  Land  <fe  Canal  Company  is  followed  by  the 
statement  that  it  "  requires  $60,000. "  Having  specified  the  exact  amount 
wanted  for  the  several  canals,  he  then  says: 


Digitized  by 


Google 


366  FEDERAL  BEPOBTEB,  VOl.  42. 

"I  want  a  loan  of  $250,000 for  the  following  purposes: 

"  *  Citizens'  Canal  Company,             -           -           -  -  -    $40,000 

Grand  River  Canal  Company,  -           -           -  -             20,000 

Uncompahgre  Canal  Company,  -           .           -  -  -      50,000 

Del  Norte  Canal  Company,   -  ...  -            60,000 

For  general  purposes  in  Colorado,          -           -  -  -       55,000 

For  general  purposes  in  Kansas,  -           -           .  .            25,000 

Total, $250,000"' 

It  will  be  observed  that  the  amount  wanted  for  general  purposes  in 
Colorado  and  general  purposes  in  Kansas  is  $80,000,  the  exact  amount 
of  the  notes  in  controversy,  less  the  note  for  $1,500,  which  was  given 
for  money  to  release  stocks  pledged  by  Henry  for  his  private  debt,  in 
order  that  the  stock  might  be  put  up  as  a  part  of  the  pledge  for  the 
$250,000  loan.  This  note  was  executed  some  months  aftor  the  state- 
ment above  mentioned  was  made,  and  of  course  was  not  embraced  in  it» 
Mr.  Henry  made  another  statement  in  writing  of  his  own  and  the  canal 
companies'  debts,  November  3,  1884,  when  negotiations  were  pending 
for  the  re'funding  arrangement.  Touching  this  arrangement,  Mr.  Henry 
says : 

"The  statement  before  me  is  a  copy  of  one  prepared  in  Hartford  under  the 
direction  of  Mr.  Balterson  and  Mr.  Dennis,  and  based  upon  information  which 
they  had  personally,  and  which  was  furnished  them,  from  one  source  and 
another,  at  the  time,  which  constituted  the  basis,  in  part,  of  the  plan  of  fund- 
ing the  indebtedness  of  the  several  canal  enterprises,  providing  for  their 
wants  before  referred  to,  and  also  bearing  upon  my  own  personal  resources.'* 

The  statement  here  referred  to  is  in  the  form  of  a  letter,  beginning  as 
follows : 

"Mi\  Batterson:  By  an  examination  of  my  liabilities  and  assets  as  you 
have  above  set  forth,  after  eliminating  the  Pawnee  Canal  matter  from  both, 
it  will  appear  that  I  have  $502,550  of  private  assets  to  pay  $275,000  of  per- 
sonal liabilities." 

In  this  statement  he  included  among  his  personal  liabilities,  described, 
a  schedule  of  notes  which  includes  the  notes  we  are  considering.  Ques- 
tioned about  one  of  these  statements,  Mr.  Henry  says: 

''Question,  By  whom  was  that  statement,  introduced  by  you  in  connection, 
with  your  testimony  in  the  main  case,  prepared?  Answer,  I  do  not  recollect. 
Q,  Didn't  you  testify  with  reference  to  that  statement  with  great  particu<- 
larity,  in  your  direct  examination  in  the  main  case?  A,  I  think  I  did.  Q. 
And  you  do  not  now  know  by  whom  that  statement  was  prepared?  A,  It  waa 
undoubtedly  prepared  at  ray  instance.  If  you  want  to  know  who  furnished 
it,  and  put  it  in  testimony  there,  I  did.  What  I  was  trying  to  avoid  was 
having  personally  prepared  the  statement.  I  assume  the  responsibility  of 
whatever  appears  in  that  evidence,  as  far  as  that  is  concerned." 

The  statement  here  referred  to  is  headed  "Statement  of  Indebtedness 
(personal)  of  T.  C.  Henry,  of  Denver,  Colorado,  to  the  Travelers'  Insur-^ 
ance  Company,  October  11,  1884,"  and  includes  the  indebtedness  under 
consideration.     In  addition  to  these  written  statements,  Mr.  Henry  tes- 
tifies as  follows : 
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** Question.  Didn^t  I  understand  that  the  payments  he  [that  is,  Mr.  Dennis, 
tlie  defendant's  agent,  who  came  to  (Colorado  to  look  after  the  disbursement 
of  the  $250,000  loan]  made  on  account  of  these  ditch  enterprises  when  he 
came  out  here  were  advances  on  account  of  this  $250,000  loan,  so  far  as  it 
was  unpaid?    Anszoer,  No,  sir;  not  to  the  ditch  companies,  because  we  had 
not  received  all  that  we  were  entitled  to  under  the  private  accounts.   Q.  What 
do  you  mean  by  •  weV '    A.  1  mean  ♦he  Colorado  Loan  &  Trust  Company  and 
myself.     We  borrowed  $70,000  or  $80,000  on  our  own  account.     Q.  These 
securities  you  were  proposing  to  pledge  were  not  necessarily  belonging  to  the 
particular  company  or  enterprise  to  which  you  wished  to  devote  this  money, 
were  they?    A.  Yes,  sir;  that  was  my  understanding  at  the  time.     The  idea 
was  to  make  each  company  stand  by  itself.    Q.  But  neither  the  North  Poudre 
nor  the  State  Land  &  Canal  Company  were  at  that  time  proposing  to  obtain 
funds.    In  other  words,  these  were  securities  which  you  held  of  your  own, 
that  you  were  proposing  to  pledge  on  this  $250,000  loan?    A,  Or  in  behalf 
of  my  own  individual  part  of  it.    I  did  not  want  to  get  that  mixed  up,  but 
wanted  each  ditch  to  rely  upon  its  own  footing.     Q.  Before  you  pass  on,  let 
me  ask  you  why  you  say  that  there  was  a  $65,000  note  given  for  a  $50,000 
loan  for  payment?    A.  It  is  a  little  difficult  to  explain  that.    It  was  agreed, 
in  making  up  the  items  of  the  $250,000  loan,  what  security  was  to  be  pledged 
as  colLiteral,  and,  when  it  came  to  the  $50,000  for  the  personal  use  of  myself, 
the  Kansas  property  was  to  be  used;  and  the  first  Idea  was  tliat  the  property 
should  be  absolutely  conveyed  as  collateral  to  my  note,  and  afterwards  it  was 
decided  to  use  the  note  in  their  assets  as  secured  by  the  collateral,  and  for  that 
reason  the  $65,000  mortgage  on  the  real  estate  was  given  as  collateral,  and 
appears  as  collateral  for  the  $50,000  advanced  by  the  Travelers*  Insurance 
Company.     ♦     ♦     *     Q.  The  $25,000,  June  23d,  note  was  a  note  given  by 
you  to  the  Travelers'  Insurance  Company  upon  the  payment  by  the  Travelers' 
Insurance  Company  of  an  indebtedness  of  $25,000  to  the  City  National  Bank 
in  this  city;  arid  such  payment  was  made  by  the  Travelers'  Insurance  Com- 
pany for  the  purpose  of  releasing  the  Circle  Railroad  stock,  was  it  not?    A. 
At  the  time  I  applied  for  the  $250,000  loan,  I  expected  that  $75,000  or  $80,000 
would  come  to  me  personally,  and  it  was  agreed  I  should  put  up  the  Abi- 
lene farm  as  security  for  the  part  of  that  money  which  was  to  come  to  me, 
and  also  the  stock  of  the  Circle  Railroad,  which  was  my  personal  property, 
for  825,000  besides,  both  of  which  sums,  and  both  of  which  securities,  were 
part  of  the  sums  and  part  of  the  securities  agreed  upon  at  the  time  the  $250,- 
000  loan  was  made;  and,  in  accordance  with  that  understanding, — that  agree- 
mpDt,— this  $25,000  note  was  made  some  time  in  June,  and  the  stock  placed 
to  it  as  collateral,  and  the  money  obtained  upon  it  by  draft  in  favor  of  the 
City  National  Bank;  and  I  presume  it  discharged  so  much  of  my  indebted- 
ness at  that  time  to  the  bank,  which  they  had  been  carrying  for  some  time." 

Pending  the  examination  of  the  witness  on  this  subject,  Mr.  Brockway, 
plaintiff's  attorney,  stated  to  the  master: 

"We  will  admit,  for  the  purpose  of  this  exaniination,  that  the  $25,000  went 
into  the  City  National  Bank,  and  paid  trust  company  obligations." 

The  trust  company  and  Mr.  Henry  are,  for  the  purpose  of  this  account- 
ing, considered  as  one  person.  Mr.  Henry  testified  that  he  took  to  Col- 
orado capital  to  the  amount  of  $150,000.  He  further  testified  that  he 
invested  $125,000  of  that  sum  in  the  Denver  Circle  Railroad,  and  that 
he  invested  $40,000  or  $50,000  in  the  exposition  building.  It  will  be 
observed  that  these  two  investments  more  than  absorbed  all  the  capital 
that  he  took  with  him  to  Colorado.     In  addition  to  the  two  enterprises 
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last  mentioned,  Mr.  Henry  was  engaged  in  numerous  and  diversified  pur- 
suits and  enterprises  calling  for  the  expenditure  of  large  sums  of  money, 
as  is  shown  by  the  following  questions  and  answers: 

*' Question.  You  used  your  credit  for  the  purpose  of  raising  funds  to  build 
water- works  at  Silverton;  to  carry  on  a  coal-mining  enterprise  in  New  Mex- 
ico, a  gold  or  silver  mining  enterprise  there;  to  build  water-works  at  Albu- 
querque; to  build  the  Pawnee  Canal;  to  pay  for  stock  and  bonds  of  the  Bush- 
nell  High-Line  Canal,  and  for  twenty  other  enterprises,— did  you  not?  Anstoer, 
More  than  that,  I  guess.  Q,  Then  why  do  you  say,  in  answer  to  my  question » 
that  this  money  was  borrowed  from  the  City  National  Bank  by  the  trust  com- 
pany in  connection  with  these  four  canal  enterprises?  A.  I  have  not  pre- 
tended to  say  it  was.  I  said,  in  connection  with  our  own  business  affairs  as 
well  as  the  ditch  companies." 

If  the  question  at  issue  rested  on  Mr.  Henry's  own  written  statements 
and  testimony,  it  would  have  to  be  decided  against  him;  but,  in  addition 
to  Mr.  Henry's  evidence,  Mr.  Dennis,  the  secretary  of  the  defendant  com- 
pany, and  other  witnesses,  testified  on  behalf  of  the  defendant  that  these 
notes  were  the  personal  and  private  obligations  of  Mr.  Henry,  and  were 
not  included  in  the  refunding  contract.  At  the  time  of  their  execution, 
there  was  a  memorandum,  written  in  red  ink  across  the  notes,  stating 
that  they  were  the  personal  obligations  of  Mr.  Henry.  It  is  not  shown 
that  Mr.  Henry  had  knowledge  of  this  memorandum,  but  it  is  neverthe- 
less an  important  item  of  evidence,  as  it  shows  the  present  attitude  of 
the  defendant  in  reference  to  these  notes  as  not  an  after-thought  on  its 
part.  The  ditch  company  obligations  were  in  the  form  of  notes  signed 
by  the  ditch  companies,  and  made  papable  to  the  order  of  T.  C.  Henry, 
and  by  him  indorsed.  There  was  but  one  exception  to  this  rule,  and  in 
that  instance  the  ditch  company  and  Mr.  Henry  were  joint  makers.  The 
notes  in  controversy,  on  their  face,  are  the  personal  obligations  of  Mr. 
Henry,  or  the  Colorado  Loan  &  Trust  Company,  which  stands  for  him. 
It  is  obvious  from  Mr.  Henry's  own  statements  and  testimony  that,  at 
the  time  he  obtained  the  $250,000  loan,  and  at  the  time  the  refunding 
contract  was  made,  he  owed  many  private  debts  in  no  manner  con- 
nected with  the  four  ditches,  and  that  the  demands  upon  him  for  pay- 
ment of  these  debts  were  quite  as  pressing  as  they  were  for  the  debts 
growing  out  of  the  four  ditches.  Many  of  his  enterprises  were  more  or 
less  speculative  in  their  character,  and  undeveloped  or  unfinished,  and 
likely  to  call  for  an  outlay  of  money  largely  in  excess  of  any  receipts 
from  them.  It  is  clear  from  the  evidence  that  at  least  $81,500  of  the 
$250,000  loan  was  used  to  pay  private  debts  which  had  no  connection 
with  the  four  ditches.  But,  if  the  $50,000  note  included  in  the  $81 ,500, 
which  we  have  been  considering,  bad  in  its  inception  been  given  for 
ditch  indebtedness  payable  in  bonds  of  the  ditch  companies  at  par,  it 
was  afterwards,  by  the  written  contract  of  March  30,  1887,  converted 
into  a  money  demand,  and  was,  in  pursuance  of  that  contract,  actually 
paid  in  money.  That  contract  was  entered  into  between  Mr.  Henry  and 
the  defendant  more  than  2  years  after  the  making  of  the  refunding  con- 
tract, and  18  months  after  this  suit  was  instituted.  It  contains  several 
mutual  covenants  between  the  parties,  by  which  Mr.  Henry  agreed,  in 
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consideration  of  certain  things  to  be  done  by  the  defendant,  and  which 
were  done,  to  pay  $50,000,  which  was  to  be  credited  on  the  $65,000 
note;  and  it  was  stipulated  '^that  the  balance  of  said  866,000  note  is  to 
remain  open  to  litigation,  at  the  option  of  the  said  party,  to  determine 
the  amount  due  thereon."  It  is  admitted  that  each  party  performed  his 
convenants  contained  in  this  contract,  and  that  the  850,000  .was  paid 
and  credited.  It  is  not  pretended  that  in  the  execution  or  the  subse- 
quent performance  of  this  contract  there  was  any  fraud,  accident,  or  mis- 
take, or  want  of  consideration.  It  is  freely  conceded  that  at  the  time 
the  contract  was  made,  and  at  the  time  the  money  was  paid,  the  plain- 
tiff had  full  knowledge  of  all  the  facts  now  known  to  him.  For  some 
unexplained,  and  to  the  court  inexplicable,  reason,  the  master  set  aside 
this  contract,  and  required  the  defendant  to  pay  back  to  the  plaintiff  the 
850,000  received  under  it,  and  to  accept  payment  of  that  sum  in  bonds 
of  the  ditch  companies.  The  defendant  insists  that  another  and  suffi- 
cient answer  to  the  plaintiff's  contention  that  these  notes  represent  sums 
paid  by  him  on  account  of  the  ditches  is  found  in  the  fact  that  he  was, 
as  he  alleges  in  his  bill,  himself  the  contractor  for  the  construction  of 
these  ditches,  and  was  to  take  the  stock  and  bonds  of  the  ditch  com- 
panies in  payment.  The  defendant  claims  that,  after  he  is  charged  with 
the  stock  and  bonds  h6  received  or  should  have  received  under  such  con- 
tracts, there  is  no  such  sum  due  him  from  the  companies  as  he  claims. 
The  court  is  satisfied  to  rest  its  decision  of  this  exception  on  the  other 
grounds  mentioned,  and  therefore  expresses  no  opinion  on  this  point. 
The  items  going  to  make  up  thi^  881,500  must,  in  stating  the  account, 
be  treated  as  the  private  debts  of  Mr.  Henry* 

Advances.  The  contract  between  the  parties  is  declared  by  the  decree 
of  the  court  to  be  that  'Uhe  defendant  agreed  to  take  the  bonds  of  the 
several  ditch  companies  *  *  *  to  be  by  them  issued  for  its  holding 
of  old  bonds  theretofore  issued  by  said  companies,  and  for  all  advances 
which  the  defendant  had  made  or  should  make  on  account  of,  or  for  the 
benefit  of,  the  several  ditch  companies.  *  *  * "  It  is  obvious  that, 
whatever  else  this  contract  embraced,  it  contemplated  the  completion  of 
the  ditches.  That  is  plainly  implied  from  what  is  expressed.  By  the 
very  letter  of  the  contract  established  by  the  decree,  the  defendant  is  en- 
titled to  bonds  for  all  advances  it  had  made  or  should  make  on  account 
of,  or  for  the  benefit  of,  the  several  ditch  companies*  In  stating  the 
contract,  in  his  opinion  Judge  Brewer  says: 

*'TIie  company  agreed  to  take  new  bonds  for  its  holding  of  old  bonds,  and 
for  all  advances  which  it  had  made  or  should  make  on  account  of  these  ditch 
companies. "     88  Ted.  Bep.  148. 

The  ditches  were  incomplete.  In  their  unfinished  condition,  they 
were  of  little  value.  To  give  value  to  them,  and  to  the  bonds  that  were 
to  be  issued  based  upon  them  as  a  security,  they  must  be  completed. 
Without  that,  the  bonds  would  be  comparatively  worthless  in  the  hands 
of  any  one.  For  the  money  advanced  for  the  construction  of  these 
ca:ials  after  as  well  as  before  the  beginning  af  this  suit,  down  to  the  date 
of  the  appointment  of  the  receiver,  the  defendant  is  entitled,  by  the 
v.42F.no.7— 24 
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terms  of  the  contract  as  established  by  the  court,  to  be  paid  in  bonds  at 
par,  and  the  account  will  be  restated  accordingly. 

Abilene  Chaltd  Notes,  What  are  denominated  in  the  record  as  the 
"Abilene  Chattel  Notes,"  amounting  to  $13,104,  were  deposited  by  Mr. 
Henry  with  the  defendant  as  collateral  security  for  his  private  indebted- 
ness. TJie  pledge  of  these  and  other  collaterals  was  in  writing,  and  ex- 
pressly states  that  they  are  to  stand  as  security  for  any  "past,  present, 
or  future  indebtedness."  The  master  charges  the  defendant  with  the 
face  value  of  these  collaterals,  but  gives  no  reason  for  so  doing.  The 
proof  shows  that  $3,341.81  has  been  collected  on  them.  The  notes  were 
sent  to  Abilene  for  collection  in  due  time,  and  the  proof  tends  to  show 
that  all  has  been  collected  on  them  that  can  be;  but,  whether  that  be  so 
or  not,  there  is  not  a  syllable  of  testimony  to  show  that  the  defendant 
has  been  guilty  of  the  slightest  negligence  in  respect  to  these  collaterals, 
or  that  it  has  done  anything,  or  omitted  to  do  anything,  to  render  it  lia- 
ble for  such  portions  of  the  collateral  as  it  has  not  collected.  And  in 
this  accounting  it  is  chargeable  only  with  the  amount  collected,  namely, 
$3,341.81. 

Hie  Tribune  Note.  By  the  laws  of  Colorado,  judgments  draw  inter- 
est; and  the  master  erred  in  not  computing  interest  on  the  judgment  on 
the  $25,000  note,  known  as  the  "Tribune  Note,"  down  to  the  date  of  its 
payment  by  the  sale  of  the  collateral,  namely,  December  6,  1887. 

Interest.  The  defendant  is  entitled  to  have  interest  computed  on  the 
notes  and  demands  he  holds  against  Mr.  Henry  down  to  the  date  of  the 
master's  report.  It  is  also  entitled  to  have  interest  computed  on  its  de- 
mand against  the  ditch  companies,  and  for  its  advances  to  said  compa- 
nies, until  it  received,  or  should  have  received,  bonds  in  payment;  and 
the  account  will  be  restated  accordingly. 

Tke  Balance  ClaiTned  on  the  Sheep-Ranch  and  Phoenix  Notes.  The 
balance  claimed  to  be  due  on  the  sheep-ranch  note  of  $10,000,  and  the 
Phoenix  note  of  $3,500,  is  stated  to  have  been  settled  in  the  first  state- 
ment of  accounts  filed  by  the  defendant.  There  is  a  conflict  of  evidence 
on  the  point,  and  I  think  the  master,  under  all  the  circumstances, 
rightly  held  the  defendant  to  the  statement  of  its  account  as  first  made 
and  filed. 

Colorado  Delinqumt  Account.  The  account  known  as  the  "Colorado 
Delinquent  Account,"  to  the  amount  of  $35,868.79,  was  settled  and 
paid,  as  shown  by  an  entry  in  the  defendant's  books,  by  two  notes 
of  Carter-Cotton  of  $17,500  each,  and  by  a  payment  of  $868.79  in  cash. 
It  is  claimed  that  this  is  an  erroneous  entry,  and  that  it  was  made  by 
mistake;  but  the  agent  or  clerk  of  the  defendant  who  made  the  entry, 
which  is  very  full,  plain,  and  explicit,  is  not  called  to  explain  by  whose 
direction  or  authority  he  made  it,  or  that  it  was  not  made  by  the  direc- 
tion of  some  odicer  or  agent  of  the  defendant  having  authority  to  direct 
it.  In  the  absence  of  such  proof,  it  must  be  presumed  to  have  been 
made  by  authority  of  the  company.  The  verbal  testimony  on  the  ques- 
tion of  this  payment  in  the  mode  stated  is  conflicting;  but,  in  view  of 
the  entry  in  the  books,  the  master  rightly  held  that  this  account  had 
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been  settled  to  the  amount  stated.  The  exceptions  to  the  Hazleton  item 
of  $2,720.13,  and  the  Baker  item  of  $3,900,  which  belong  to. the  Colo- 
rado delinquent  account,  are  also  overruled. 

Comviisswna.  The  exceptions  to  the  commissions  allowed  Mr.  Henry 
are  overruled.  There  is  a  conflict  in  the  evidence  relating  to  this  item^ 
and  I  will  not  disturb  the  finding  of  the  master. 

Kansfia  DelinqueM  Account.  T.  C.  Henry  &  Co.,  of  Abilene,  Kan.,  a& 
.loan  and  collecting  agents  for  the  defendant,  became  indebted  to  the  de- 
fendant for  moneys  received  and  collected,  and  not  accounted  for,  in 
about  the  sum  pf  $77,000.  To  pay  or  to  secure  this, — and  whether  in 
payment  or  as  collateral  security  is  the  question  in  dispute, — Henry 
turned  over  to  the  defendant  notes  and  obligations  due  Henry  <fe  Co.  ta 
the  amount  of  about  $80,000.  It  is  quite  obvious  that  the  securities 
thus  turned  over  were  of  much  less  value  than  the  defendant's  claim 
against  Henry  <fe  Co.  on  account  of  their  delinquencies.  The  plaintiff  is 
unable  to  produce  any  writing  to  show  that  these  securities  were  taken 
in  absolute  payment.  He  introduces  a  letter,  written  by  himself,  refer- 
ring to  the  Abilene  business,  which,  as  I  construe  it,  suppoils  the  de- 
fendant's contention.  Writing  from  Denver  to  his  partner  at  Abilene, 
he  says: 

"The  Travelers  [meaning  the  defendant]  have  all  my  property  here,  and  I 
have  no  way  to  protect  the  Kansas  office  creditors,  unless  it  is  done  in  your 
deal.  I  do  not  care  for  the  Travelers,  and  I  want  a  list  of  the  assets;  and  I 
want  to  he  sure  there  is  no  slip  about  paying  debts  before  the  office  is  actually 
sold,  and  everything  turned  over  to  tliem.    I  have  been  caught  once." 

The  Kansas  office  creditors — that  is,  the  local  creditors  of  the  firm  of 
T.  C.  Henry  &  Co. — were  protected  in  the  deal  for  the  sale  and  pur 
chase  of  the  Kansas  office,  embracing  abstracts,  furniture,  etc.  The  de- 
fendant paid  therefor  $25,000,  all  of  which  went  to  satisfy  the  local  or 
"Kansas  office  creditors;"  but  no  provision  was  made  in* that  "deal"  for 
the  delinquent  account  due  the  defendant.  The  transaction  is  witnessed 
by  a  written  agreement  which  says  nothing  on  the  subject  now  under 
discussion.  The  officers  and  agents  of  the  defendant  company,  includ- 
ing Mr.  Carpenter,  who  was  the  partner  of  Mr.  Henry  in  the  Abilene 
business,  and  who,  with  Mr.  Henry,  constituted  the  firm  T.  C.  Henry 
&  Co.,  testified  that  they  were  taken  as  collateral;  and  I  think  the  clear, 
and  I  might  say  the  overwhelming,  weight  of  the  evidence  supports  that 
view.  There  are  circumstances  connected  with  that  transaction,  dis- 
closed by  the  evidence,  which  satisfy  me  that  these  notes  and  obligations 
were  taken  as  collateral,  and  not  as  payment  of  this  indebtedness. 

Note  of  $5^000.  On  the  question  as  to  whether  the  note  of  $6,000, 
dated  June  24, 1884,  was  settled  in  the  sale  to  Carter-Cotton  of  the  stqck 
of  the  ^orth  Poudre  Land  &  Canal  Company,  there  is  no  written  evi- 
dence, and  the  oral  testimony  is  conflicting;  and,  while  I  think  there  is 
a  slight  preponderance  of  evidence  in  favor  of  the  defendant,  that  pre- 
ponderance is  not  so  dear  and  decided  as  to  justify  the  court  in  setting, 
aside  the  master's  finding. 
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Counsel  will  prepare  and  submit  to  the  court,  for  the  signature  of  the 
judge,  a  decree  in  conformity  to  this  finding.  I  take  it  for  granted  that 
the  defendant  desires  to  enter  a  prayer  for  appeal  both  from  the  original 
and  present  decree,  and  that  the  plaintiff  desires  to  enter  a  prayer  for 
appeal  from  so  much  of  the  present  decree  as  sustains  any  exceptions  to 
the  master's  report;  and  the  conclusion  of  the  decree  will  pray  for  these 
appeals,  and  note  their  allowance.  The  clerk  will  file  this  opinion  in 
the  record  of  the  case,  and  embrace  it  in  the  transcript  to  the  supreme  ' 
<K)urt,  if  an  appeal  is  taken* 


Fidelity  Ins.  &,  Safe-Deposit  Co.  r.  Shenandoah  Ibon  Co. 
(Circuit  Couft,  W.  D.  Firgfnia.    May  14^  1880.) 

1.  Pbioritt  ov  Labor  akd  Sctpplt  Lnsva— Mobtoaob  Boitds. 

By  the  general  principles  of  equity,  olaims  for  materials,  supplies,  and  labor  for- 
nished  to  a  mining  and  manufacturing  oompany  are  not  entitled  to  prioritiy  over  the 
mortgage  bonds  thereof. 

fiL  Dkoision  of  Stats  CtoURx— PBioBmr  of  Libnb. 

The  decision  of  the  oourt  of  appeals  of  Virginia,  (Fidelity  Ins.,  eta.  Ca  ▼.  Shenan- 
doah VaL  R.  Co.,  9  S.  E.  Rep.  759,)  declaring  the  acts  of  Virginia  of  March  dl,  1877. 
and  April  3, 1879,  unconstitutional,  so  far  as  they  attempted  to  efive  material  and 
supply  claims  priority  over  mortgage  bonds,  furnishes  the  rule  for  this  court,  and 
an  exception  to  a  master's  report  which  gives  priority  to  such  claima  wiUbe  sus- 
tained. 

4.  CONSTITDTIONAIt  LaW^ObJBCT  BXPRBSSBp  IK  TiTLB  OF  AOT. 

The  act  of  April  2, 1879,  entitled  **  An  act  to  amend  and  re-enact  the  first  and  sec- 
ond sections  of  an  act  approved  March  21, 1877.  entitled  *■  An  act  to  secure  the  pay- 
ment of  the  wages  or  salaries  of  certain  employes  of  railway,  canal,  steam-boat, 
and  other  transportation  companies,'  *>  is  in  violation  of  Ck)nst.  Va.  art.  5,  §  16,  which 
provides  that  **^o  law  shall  embrace  more  than  one  object,  and  that  shall  be  ex- 
pressed in  its  title, "  in  so  far  as  it  attempts  to  give  the  claims  of  employes  of  min- 
ing and  manufacturing  companies  a  superior  lien  to  that  of  the  mortgage  bond- 
holders, because  the  object  expressed  in  the  title  relates  to  transportation  com- 
panies only. 

4.  EzcBPTioKs  TO  Mabtbr^s  Rbport— Allvoattobb. 

Where  a  master's  report  had  given  priority  to  certain  labor  and  supply  olaims  un- 
der an  unconstitutional  statute,'  which  was  in  contravention  of  the  general  rules  of 
equity,  it  was  not  necessary,  on  exception  thereto,  to  allege  the  unconstitutionali^ 
of  the  act. 

4L  Rbgbivbrs'  Cbrtifioatbs— OOBSTRUOnOV  OF  Ordbb. 

Under  an  order  authorizing  the  issuance  of  receivers*  certificates  to  pay  taxes, 
"wages,  and  freights  due  and  to  become  due. "  certificates  given  to  secure  a  debt  to 
a  merchant,  incurred  by  giving  orders  upon  him  to  employes  in  payment  of  wages, 
were  invalid. 

e.  Same— Costs. 

One  who  signs  exceptions  to  a  master's  report,  as  trustee  for  nnmerous  bond- 
holders, is  responsible  for  theoosts,  and  an  objection  thereto  for  want  of  a  partj  so 
chargeable  is  invalid. 

7.  Sabib— TiMB  OF  FiLfka. 

Under  the  rules  of  practice  in  equity  promulgated  by  the  supreme  court  In  1812,  r. 
88,  exceptions  to  a  master's  report  may  oe  filed  at  any  time  within  a  month  after  ibm 
filing  of  the  report. 

In  Equity.     On  exceptions  to  a  magter's  report. 

J.  &  Clark  and  W.  H.  Traven^  for  mortgage  bondholdeza. 
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Barton  &  Boyd^  W,  B.  Qmpton^  E.  8.  CSmrod,  and  /•  H.  Smooth  for  other 
creditors. 

Paul,  J.  On  October  12,  1888,  all  parties  in  interest  appearing  by 
counsel  and  consenting  thereto,  it  was  ordered  that  the  order  entered  on 
March  8,  1888,  in  the  cause  of  Seventh  NcUional  Bank  v.  Shenandoah  Iron 
Co.,  appointing  G.  £.  Lipe  as  special  master  to  report  certain  accounts, 
the  master's  report  thereunder,  the  exceptions  thereto,  and  also  the 
vouchers,  accounts,  and  reports  filed  in  said  cause,  be  held  and  taken, 
to  all  intents  and  purposes,  as  if  filed  in  this  cause,  with  leave  to  parties 
in  interest  to  file  exceptions  to  said  special  master's  report,  dated  June 
15,  1888,  and  tiled  October  12,  1888.  On  the  same  day,  October  12, 
1888,  an  order  was  entered  in  the  suit  of  Seventh  National  Bank  v.  Shenanr 
doali  Iron  Co.  dismissing  the  same  for  want  of  equity;  but  the  special 
master's  report  was,  by  consent  of  all  parties  in  interest,  filed  in  the  cause 
now  in  hearing,  to  have  the  same  effect  as  if  it  had  been  taken  in  this 
cause,  and  numerous  exceptions  were  filed  thereto.  The  most  important 
of  those  exceptions  were  filed  by  the  first  mortgage  bondholders,  and  are 
as  follows,  in  substance:  (1)  That  claims  1-9  are  erroneously  in  class  4, 
because,  being  for  hay  and  oats  furnished  the  Shenandoah  Iron  Company 
before  the  appointment  of  the  receivers,  they  are  not  entitled  to  priority 
over  the  first  mortgage;  (2)  that  claims  10-12,  14-17,  $31,481.70,  are 
erroneously  classed  in  class  4,  because  they  are  not  entitled  to  priority 
over  the  first  mortgage;  (3)  that  claim  13  is  erroneously  in  class  4,  be- 
cause, being  for  lumber  furnished  the  Shenandoah  Iron  Company  before 
the  appointment  of  the  receiver,  it  is  not  entitled  to  priority  over  the  first 
mortgage;  (4)  that  receivers'  certificates  2-13  are  erroneously  in  class  2, 
because  exceptants  insist  that  said  receivers'  certificates  are  not  liens  prior 
to  their  mortgage.  There  are  a  number  of  other  exceptions,  but  the 
questions  presented  by  them  will  all  be  answered  in  the  determination 
of  those  above  recited.  Counsel  for  "other  creditors"  have,  in  argument, 
urged  the  following  objections  to  the  consideration  of  these  exceptions: 

First.  **That  they  are  not  signed  by  any  one  who  would  be  liable  for 
costs  under  the  provisions  of  equity  rule  84;  that  no  bondholder  is  known 
by  name  in  the  record;  and  that,  in  the  event  of  the  failure  of  the  bond- 
holders to  maintain  their  exceptions,  there  is  no  one  against  whom  costs 
could  be  recovered."  It  is  true  that  the  bondholders  are  not  parties  to 
the  suit  by  name.  They  are  represented  by  their  trustee,  the  plaintiff 
in  this  suit,  and  any  step  taken  in  their  name  is  virtually  taken  in  the 
name  of  the  trustee.  They  are  really  the  parties  in  interest  in  the  suit. 
They  are  the  beneficiaries  under  the  mortgage, — the  cestuis  que  trust;  and 
in  filing  exceptions,  by  counsel,  the  bondholders  are  only  doing  what 
the  trustee  might  do,  and  the  court  sees  no  difficulty  in  entering  a  decree 
against  the  trustee  for  costs,  in  the  event  the  bondholders  fail  to  sustain 
their  exceptions.  It  would  be  entirely  impracticable  to  make  all  the 
bondholders  parties  defendant  to  the  suit,  or  to  have  them  file  excep- 
tions in  their  own  names  to  the  master's  report.     They  are  represented 
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by  counsel  throughout  the  proceedings.  This  objection  the  court  con- 
siders purely  technical,  and  cannot  be  sustained. 

Second,  "That  the  exceptions  are  not  sufficiently  specific,  are  too  gen- 
eral in  their  terms,  and  do  not  point  out  the  grounds  of  exception." 
Counsel  argue  that,  as  the  counsel  for  the  bondholders  insist  that  the 
Virginia  statute  which  gives  priority  to  material,  supply,  and  wjige  claims 
is  unconstitutional,  this  objection  should  have  been  specifically  stated  in 
the  exceptions,  and  that  it  is  too  late  to  raise  the  question  in  the  argu- 
ment of  the  cause.  This  objection  to  the  form  of  the  exceptions  to  a 
master's  report  was  a  question  presented  and  passed  upon  by  the  su- 
preme court  of  the  United  States  in  Goddard  v.  Foster,  1  Black,  506.  In 
that  case.  Justice  Swayne,  speaking  for  the  court,  said: 

"Before  proceeding  to  consider  the  four  remaining  exceptions,  we  deem  it 
proper  to  advert  to  an  objection  made  to  their  form  by  counsel  for  the  com- 
plainant. It  la  said  that  such  an  exception  is  in  the  nature  of  a  special  demur- 
rer, and  that  these  are  not  so  full  and  speciflcthat  the  court  can  consider  them. 
Such  is  not  the  rule  of  this  court.  All  that  is  necessary  is  that  the  exceptions 
should  distinctly  point  out  the  findings  and  conclusions  of  the  master  which 
it  seeks  to  reverse.  Having  done  so,  it  brings  up  for  examination  all  ques- 
tions of  fact  and  of  law  arising  upon  the  report  of  the  master  relative  to  that 
subject." 

Applying  the  doctrine  as  laid  down  in  Goddard  v.  Foster  to  the  excep- 
tions to  be  considered  in  this  case,  the  court  is  very  clearly  of  the  opin- 
ion that  the  exceptions  are  sufliciently  full  and  specific.  "They  dis- 
tinctly point  out  the  findings  and  conclusions  of  the  master  which  they 
wish  to  reverse." 

Third.  A  third  objection  urged  to  the  consideration  of  these  exceptions 
is  "that  they  were  not  taken  at  the  proper  time;  that  they  should  have 
been  filed  before  the  master  before  he  had  completed  his  report,  so  that» 
if  there  were  errors  in  the  report,  the  master  could  have  had  the  oppor- 
tunity to  correct  them."  This  was  formerly  the  English  chancery  prac- 
tice. The  master  made  a  draft  of  his  report,  notified  counsel  of  his  find- 
ings, gave  them  an  opportunity  to  point  out  errors,  and  the  master  con- 
sidered and  corrected  them.  It  was  also  the  practice  of  the  federal  courts 
in  chancery,  prior  to  the  adoption  of  the  equity  rules  of  practice.  This 
was  the  practice  when  Story  v.  lAvingstoUy  13  Pet.  359,  was  decided.  This 
case  has  been  strenuously  urged  upon  the  attention  of  the  court  as  appli- 
cable to  the  exceptions  under  consideration.  Story  v.  lAvingston  was  de- 
cided in  January,  1839.  The  rules  of  equity  practice  were  promulgated 
by  the  supreme  court  on  March  2, 1842,  and  since  that  time  the  practice 
has  been  different  from  that  indicated  in  Story  v.  Livingston,  So  far  from 
its  now  being  required  that  exceptions  shall  be  filed  before  the  master 
during  the  time  he  is  making  up  his  report,  one  month  is  allowed  after 
the  report  has  been  completed  and  returned  to  the  clerk's  oflBce  in  which 
to  file  exceptions  thereto.    Rule  83  of  rules  of  practice  in  equity  provides; 

*'The  master,  as  soon  as  his  report  is  ready,  shall  return  the  same  into  the 
clerk's  othce,  and  the  day  of  the  return  shall  be  entered  by  the  clerk  in  the 
order  book.    The  parties  shall  have  one  month  from  the  lime  of  filing  the 
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report  to  file  exceptions  thereto;  and,  if  no  exceptions  are  within  that  period 
filed  by  either  party,  the  report  shall  stand  confirmed  on  the  next  rulo-day 
after  the- month  is  expired." 

This  provision  leaves  no  questioA  as  to  the  correctness  of  the  practice 
pursued  in  this  case.  This  view  is  sustained  in  the  opinion  of  Judge 
Gresham  iu  Hatch  v.  Railroad  (h.,  15  Myer,  Fed.  Dec.  839,  9  Fed.  Rep. 
856-860. 

The  most  important  question  presented  for  the  determination  of  the 
court  in  this  case  is  as  to  the  priority  of  lien  between  certain  supply  and 
wage  claims  which  existed  against  the  Shenandoah  Iron  Company  before 
the  appointment  of  the  receivers  and  the  mortgage  bondholders.  The  pri- 
ority of  these  supply  and  labor  claims,  as  reported  by  the  master,  rests 
upon  the  provisions. of  an  act  of  the  general  assembly  of  Virginia,  passed 
March  21,  1877,  and  amended  by  act  of  April  2,  1879.  The  first  act  is 
entitled  "An  act  to  secure  the  payment  of  wages  or  salaries  to  certain 
employes  of  railway,  canal,  steam-boat,  and  other  corporations,  "and  reads 
as  follows: 

"Be  it  enacted  by  the  general  assembly,  that  hereafter  all  conductors,  brake- 
men,  engine-driverspr firemen,  captains,  stewards,  pilots,  clerks,  depot  or  office 
agents,  storekeepers,  mechanics,  or  laborers,  and  all  persons  furnishing  rail- 
road iron,  fuel,  and  all  other  supplies  necessary  for  the  operation  of  trains 
and  engines  employed  in  the  service  of  any  railroad,  canal,  or  other  transpor- 
tation company,  chartered  under  the  laws  of  this  state,  or  doing  business 
within  its  liqiits,  shall  have  a  prior  lien  on  the  franchises,  the  gross  earnings, 
and  on  all  the  real'  and  personal  property  of  said  company  which  is  used  in 
operating  the  same,  for  and  to  the  extent  of  the  wages  or  salaries  contracted 
to  be  paid  them  by  said  company." 

The  title  and  body  of  the  act  of  April  2,  1879,  read  as  follows: 

''An  act  to  amend  and  re-enact  the  first  and  second  sections  of  an  act  ap- 
proved March  21,  1877,  entitled  •  An  act  to  secure  the  payment  of  wages  or 
salaries  to  certain  employes  of  railway,  canal,  steam-boat,  and  other  trans- 
portiition  companies.' 

"(1)  Be  it  enacted  by  the  general  assembly,  that  hereafter  all  conductors, 
brakeraen,  engine-drivers,  firemen,  captains,  stewards,  pilots,  clerks,  depot  or 
office  agents,  storekeepers,  mechanics,  or  laborers,  and  all  persons  furnishing 
railroad  iron,  engines,  cars,  fuel,  and  all  other  supplies  necessary  for  the  oper- 
ation of  any  railway,  canid,  or  other  transportation  company,  or  of  any  mining 
or  manufacturing  company,  chartered  under  or  by  the  laws  of  this  state,  or 
doing  business  within  its  limits,  shall  have  a  prior  lien  on  the  franchises,  the 
gross  earnings,  and  on  all  the  real  and  personal  property  of  said  company 
which  is  used  in  operating  the  same,  to  the  extent  of  the  moneys  due  them 
by  said  company  for  such  wages  or  supplies." 

— And  no  mortgage,  deed  of  trust,  sale,  conveyance,  or  hypothecation 
hereafter  executed  of  said  property  shall  defeat  or  take  precedence  over 
said  lien;  but  it  is  expressly  provided  that  the  liens  of  the  employes  and 
officials  aforesaid  shall  be  prior  to  all  other  liens  whatsoever,  and  shall 
be  the  first  discharged.  Section  2  provides  the  mode  of  securing  the  liens 
provided  for  in  the  first  section. 

It  is  contended  by  the  bondholders  that  both  the  act  of  March  21, 
1877,  and  the  act  amendatory  thereof,  are  unconstitutional  and  invalid 
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as  to  material  and  supply  claims  against  a  corporation  of  the  character 
of  the  Shenandoah  Iron- Works;  that  they  are  also  unconstitutional  and 
invalid  as  to  the  provision  which  gives  to  labor  claims  a  lien  prior  to  that 
of  the  mortgage  bonds.  This  invalidity  arises  from  a  failure  of  the  orig- 
inal and  amended  acts  to  comply  with  section  15,  art.  5,  of  the  con- 
stitution of  Virginia,  which  reads:  "No  law  shall  embrace  more  than 
one  object,  and  that  shall  be  expressed  in  its  title."  The  supreme  court 
of  appeals  of  Virginia  has  recently  decided  these  acts  to  be  unconstitu- 
tional as  to  materials  and  supplies  furnished  a  railroad  company. .  Fidel- 
ity Ins.y  etc.y  Co.  v.  Shenandoah  Vol.  JB,  Q).,  9  S.  E.  Rep.  759.  Judge 
Lewis,  P.,  after  referring  to  numerous  decisions  in  other  states  as  to  the 
requirement  that  the  title  shall  embrace  the  subjects  of  the  act,  says: 

"In  the  hgbt  of  these  principles,  there  can  be  no  reasonable  doubt,  we  think, 
that  so  much  of  the  act,  and  the  act  amendatory  thereof,  as  is  relied  on  in  the 
present  case  is  repugnant  to  the  constitution,  and  therefore  void.  The  simple 
and  single  purpose  indicated  by  the  titles  to  the  two  acts  is  to  secure  the  pay- 
ment of  wages  or  salaries  to  certain  employes:  and  we  have  only  to  regard 
the  plain  and  well-understood  meaning  of  these  terms  to  see  that  by  no  possi- 
bility can  they  be  made  to  embrace  the  claims  in  question.  The  price  of  a 
locomotive  is  not  wages  or  salary,  and  a  person  who  builds,  and  sellB  locomo- 
tives, cars,  etc.,  is,  presumably,  not  an  employe,  but  an  employer.  Bouvier 
defines  *  wages  *  to  be  'a  compensation  given  to  a  hired  person  for  his  or  her 
services;*  and  'salary'  he  defines  'a  reward  or  recompense  for  services  per- 
formed; *  *  *  the  price  of  hiring  of  domestic  servants  and  workmen;' 
though  the  term  is  usually  applied,  he  says,  to  the  reward  paid  to  a.public  officer 
for  the  performance  of  liis  official  duties.  We  do  not  see  'how  argument  can 
make  plainer  the  invalidity  of  the  act  in  the  particular  mentioned.  The  title 
is  misleading  and  deceptive.  It  gave  not  the  remotest  intimation  of  the  pro- 
visions of  the  act  relied  on  here,  which  are  foreign  to  the  subject  expressed  in 
the  title;  and  to  sust^ain  the  act  in  its  entirety  would  be,  in  effect,  by  judicial 
construction,  to  eliminate  from  the  constitution  one  of  its  most  important 
provisions,  or,  at  all  events,  to  seriously  impair  its  usefulness.  This  the 
courts  have  no  power  to  do.  Our  duty,  iu  such  a  case,  is  to  maintain  the  con- 
stitution inviolate,  and  to  declare  void  so  much  of  the  act  as  is  inconsistent 
therewith." 

It  is  a  well-settled  principle  that  the  decisions  of  the  highest  state 
courts,  in  the  construction  of  the  state  constitution  and  laws,  are  to  be 
adopted  by  the  federal  courts.  This  doctrine  is  established  by  numerous 
decisions.  Spear,  Fed.  Jud.  645,  646;  Shelby  v.  Gnt/,  11  Wheat.  361; 
Jackson  v.  Cheio,  12  Wheat.  153;  Green  v.  NeaVs  Lessee,  6  Pet.  291;  Oily 
of  Richmond  v.  Smithy  15  Wall.  429.  The  decision  of  the  court  of  appeals 
of  Virginia  in  the  case  cited  controls  in  this  cause.  The  reasons  assigned 
in  that  case  for  holding  the  acts  unconstitutional  as  to  supply  claims 
against  a  railway  company  apply  with  equal  force  to  supplies  furnished 
a  mining  or  manufacturing  company;  and  the  court  decides  that  the 
material  and  supply  claims  existing  prior  to  the  appointment  of  the  re- 
ceivers have  no  priority  over  the  lien  of  the  mortgage  bonds. 

The  court  has  carefully  examhied  the  question  as  to  the  constitution- 
ality of  that  provision  of  the  amended  act  of  April  2,  1879,  which  gives 
a  lien  to  the  employes  of  mining  and  manufacturing  companies  superior 
to  that  of  the  mortgage  bonds.     As  we  have  seen,  the  original  act  made 
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no  provision  for  the  employes  of  such  companies.  The  provisions  of 
that  act  extend  to  no  other  employes  than  those  of  railroad,  canal,  and 
steam-boat  companies.  The  title  of  the  act  uses  the  words  "and  other 
corporations,'*  but  these  words  must  be  construed  as  meaning  "like  cor- 
porations" with  those  already  enumerated.  The  title  to  the  amendatory 
act  is  "An  act  to  amend  and  re-enact  the  first  and  second  sections  of  an 
act  approved  March  21,  1877,  entitled  'An  act  to  secure  the  payment 
of  the  wages  or  salaries  of  certain  employes  of  railwa3%  canal,  steam-boat, 
and  other  transportation  companies.'"  There  is  no  reference  in  this  title 
to  the  wages  and  salaries  of  employes  of  mining  and  manufacturing  com- 
panies. The  title  refers  exclusively  to  transportation  companies.  «The 
provision  in  the  body  of  the  act  giving  a  lien  to  the  employes  of  mining 
and  manufacturing  companies  is  entirely  foreign  to  the  object  declared 
in  the  title.  It  is  in  no  manner  germane  to  the  legislation  indicated  by 
the  title.  A  provision  securing  by  lien  the  wages  of  farm  laborers,  or 
any  other  dass  of  employes,  would  have  been  as  appropriate  as  the  pro- 
vision inserted  in  regard  to  mining  and  manufacturing  companies.  The 
act  is  unconstitutional  as  to  employes  of  mining  and  manufacturing  com- 
panies, and  the  wage  claims  against  the  Shenandoah  Iron  Company  ex- 
isting prior  to  the  appointment  of  receivers  are  not  liens  on  the  property 
of  said  company,  and  will  have  to  be  classed  with  the  claims  of  general 
creditors.  This  conclusion  disposes  of  the  question  as  to  the  priority  of 
labor  claims  over  other  claims  due  by  the  receivers.  They  have  no  such 
priority,  and  all  proper  claims  against  the  receivers  must  be  paid  pari 

In  this  connection  we  will  consider  the  exception  filed  by  the  bond- 
holders to  that  part  of  the  master's  report  which  reports  14  receivers'  cer- 
tificates in  favor  of  J.  W,  Rodgers.  This  exception  must  be  sustained. 
The  order  of  October  1,  1885,  authorized  the  receivers  to  issue  their  cer- 
tificates for  a  sum  not  to  exceed  $50,000  "to  pay  interest  due  on  the 
bonds  of  the  defendant  company  October  1,  1885,  taxes  overdue,  and 
wages  and  freights  due  and  to  become  due,  before  the  business  of  the 
said  defendant  company  to  be  prosecuted  by  the  said  receivers  will  real- 
ize sufficient  to  pay  the  same,  and  to  pay  for  necessary  materials  in  the 
prosecution  of  the  said  business."  Mr.  Rodgers'  claim  was  not  for  wages, 
and  the  receivers  were  not  authorized  to  issue  to  him  certificates  for  it. 
The  character  of  this  claim  was  thoroughly  discussed  and  carefully  con- 
sidered in  the  case  of  Seventh  Nat.  Bank  v.  Shenandoah  Iron  Co.,  35  Fed. 
Rep.  436,  and  the  same  evidence  considered  then  bears  upon  it  now. 
It  is  simply  a  store-account  debt  against  the  Shenandoah  Iron  Company, 
existing  by  reason  of  orders  given  by  the  Shenandoah  Iron  Company  to 
its  employes  on  the  store  of  Rodgers  &  Milner  in  payment  of  their  wages. 
"The  issue  of  the  certificates  is,  however,  confined  strictly  to  the  purposes 
expressed  in  the  order,  and  these  purposes  cannot  be  extended  by  im- 
plication." High,  Rec.  §  398d.  Receivers'  certificates,  being  merely 
evidences  of  indebtedness,  can  have  no  higher  character  than  the  debts 
of  which  they  are  the  representatives.  The  debts  for  which  these  cer- 
tificates were  issued  belonged  to  the  dass  of  general  claims,  and  the 
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certificiites  must  take  the  same  position.  They  cannot  be  allowed  as 
claims  against  the  receivers,  and  priority  given  them  over  the  mortgage 
bonds. 

The  position  taken  by  counsel,  that  the  claims  for  materiaJs,  supplies, 
and  labor  furnished  the  defendant  company  before  the  appointment  of 
receivers  have,  under  the  general  principles  of  equity,  a  preference  given 
them  over  the  lien  of  the  mortgage  bonds,  cannot  be  sustained.  This 
doctrine  has  never  been  applied  to  raining  or  manufacturing  companies. 
It  is,  owing  to  the  quad  public  character  of  such  companies,  confined  to 
railroad  corporations.  This  question  was  thoroughly  and  ably  argued 
befoFe  this  court  in  the  case  of  Seventh  Nat,  Bank  v.  Shenandoah  Iron  Cb., 
35  Fed.  Rep.  488,  439.  The  court  has  found  no  reason  to  change  its 
decision  rendered  in  that  case,  and  deems  it  unnecessary  to  repeat  the 
views  therein  expressed.  A  decree  will  be  entered  in  accordance  with 
the  opinion  here  expressed. 


Knox  et  ah  v.  Columbia  Liberty  Iron  Co, 

{CircuU  Court,  W,  D.  Virginia.    July  19, 1889.) 

1.  REHEABINQ~FmA.L  DEGREE. 

Where  a  decree  declaring  the  lien  of  certain  labor  and  supply  claims  to  be  supe- 
rior to  that  of  mortgage  bondholders  was  founded  upon  ActsVa'.  March  21,  1877,  and 
April  2,  1879,  which  were  in  contravention  of  the  common  law,  and  which  ha7e 
since  been  declared  unconstitutional  by  the  court  of  appeals  of  Virginia,  {Fidelity 
Ins.,  etc.,  Co.  v.  Shenandofih  VaL  R.  Co,,  9  B.  E.  Rep.  759,)  a  rehearing  will  be 
granted,  when  it  appears  that  no  final  decree  has  been  entered. 

2.  Same— Bill  op  Review. 

The  existence  of  the  above  facts  presents  a  question  of  error  on  the  face  of  the 
record,  and  where  a  final  decree  has  been  entered  the  petition  for  rehearing  will 
be  treated  as  a  bill  of  review. 
8.  Final  Decree. 

A  decree  of  sale  entered  by  consent  of  parties  pending  a  reference  to  settle  the 
receiver's  accounts,  while  the  priority  of  certain  liens  claimed  were  undetermined, 
and  before  any  distribution  was  ordered  among  ante-receivership  creditors,  was 
not  a  final  decree. 

In  Equity.     On  petition  for  rehearing. 

0.  R.  Oalvert  and  E.  S,  O&nrad^  for  -petitioners. 

i/.  C  Alien  and  J.  E,  Roller^  for  lahor,  supply,  and  other  creditois. 

Pauj.,  J.  The  bill  in  this  case  was  filed  June  10,  1886,  praying  tho 
appointment  of  a  receiver  who  should  continue  and  operate  the  business 
of  the  defendant,  subject  to  a  mortgage  executed  November  1,  1884,  to 
secure  the  payment  of  certain  bonds  of  the  company  which,  the  petition- 
ers allege,  were  issued  for  the  purchase  price  of  the  property  in  the  bUl 
mentioned.  On  June  10,  1886,  receivers  were  appointed.  On  October 
14,  1886,  the  cause  was  referred  to  a  master  to  ascertain  and  report,  in 
their  order  of  priorities,  the  debts  against  said  company.  After  a  num- 
ber of  reports,  exceptions  thereto,  and  recommittals,  the  court,  by  do* 
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crces  of  September  8,  1887,  and  October  14,  1887,  confirmed  the  mas- 
ter's reports  filed  August  13,  1887,  and  September  24,  1887,  overruled 
the  exceptions  filed  by  the  bondholders  to  said  reports,  and  by  consent 
of  parties  entered  a  decree  of  sale.  In  the  master's  reports,  as  confirmed, 
priority  is  given  to  cef-tain  labor  and  supply  claims,  contracted  by  the 
company  before  the  appointment  of  the  receivers,  over  the  bonds  secured 
by  the  mortgage.  This  priority  was,  in  accordance  with  the  provisions 
of  two  acts  of  the  general  assembly  of  Virginia,  approved,  respectively, 
March  21,  1877,  and  April  2,  1879.  Since  the  entry  of  the  decrees  of 
September  8  and  October  14,  1887,  in  this  cause,  the  Virginia  Statutes 
giving  labor  and  supply  claims  a  priority  over  the  liens  of  the  mortgage 
bondholders  have,  as  to  supply  claims  against  railroad  corporations,  been 
declared  by  the  court  of  appeals  of  Vii^inia  to  be  unconstitutional,  as  in 
violation  of  article  5,  §  16,  of  the  constitution  of  Virginia.  Fidelity  /rw., 
etc.,  Co,  v.  Shenandoah  VaL  R,  Cb.,  9  S.  E.  Rep.  759.  And  this  court 
has  also,  after  full  argument,  in  fidelity  Ins,,  etc,j  Cb.  v.  Shenandoah  Iron 
Co,,  ante,  372,  decided  the  act  of  April  2, 1879,  to  be  unconstitutional  as 
to  both  labor  and  supply  claims  against  mining  corporations.  It  is  in 
,  view  of  these  decisions  that  these  petitioners  ask  leave  to  file  their  peti- 
tion to  have  this  cause  reheard,  and  the  decrees  of  September  8  and  Oc- 
tober 14,  1887,  reviewed  and  reversed. 

•  Objection  to  the  filing  of  the  petition  is  made  by  counsel  of  the  holders 
of  labor  and  supply  claims  on  the  ground  that  the  decree  of  sale  entered 
October  14,  1887,  under  which  decree  a  sale  was  made,  and  which  sale 
has  been  confirmed,  was  a  final  decree,  and  that,  under  the  provisions 
of  rule  88,  equity  practice,  a  petition  for  a  rehearing  cannot  be  filed. 
If  the  decree  of  sale  is  to  be  Regarded  as  a  final  decree,  this  position  is 
correct.  But  is  it  a  final  decree?  As  clear  a  definition  of  a  final  decree  as 
I  have  found  is  given  in  ScoU  v.  Hore,  1  Hughes,  (U.  S.)  163-168.  In 
that  case,  Hughes,  J.  says: 

''A  final  decree  is  one  which  fully  adjudicates  ibe  questions  of  right  and 
law  involved  in  a  cause,  and  proceeds  to  provide  with  reasonable  completeness 
for  tlie  execution  of  such  measures  as  may  be  necessary  and  proper  for  plac- 
ing successful  suitors  in  possession  of  the  rights  decreed  to  them." 

In  the  aiuse  in  hearing,  the  legal  rights  of  all  the  suitors  have  not  been 
adjudicated.  There  are  pending  and  undetermined  at  least  two  petitions 
of  creditors  who  claim  that  their  debts  are,  under  the  Virginia  statute, 
of  superior  dignity  to  the  lien  of  the  mortgage  bondholders;  and  there  is 
nothing  in  the  proceedings  in  this  cause  barring  their  right  to  assert 
their  claims.  The  decree  confirming  the  sale  of  the  property  refers  the 
cause  to  a  master  to  settle  the  accounts  of  Jacob  Whissler,  the  receiver 
in  the  cause.  No  order  for  distribution  of  the  proceeds  has  been  made 
except  as  to  the  cash  payment,  out  of  which  the  receiver  is  directed  to 
pay  the  costs  of  suit  and  sale,  and  a  portion  of  the  debts  contracted  dur- 
ing the  receivership.  No  decree  has  been  entered  for  distribution  among 
the  nnt<j-receivership  creditors.  The  fund  is  under  the  control  of  the 
court.  The  special  receiver  is  directed  to  collect  the  deferred  payments, 
and  hold  the  fund  subject  to  the  future  order  of  the  court.     No  final 
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order  can  be  entered  for  a  distribution  of  the  fund  until  the  rights  of  all 
the  claimants  thereto  are  heard  and  determined.  Under  this  condition 
of  the  record,  the  court  is  of  opinion  that  no  final  decree  has  been  en- 
tered in  the  cause,  and  that  all  the  orders  and  decrees  entered  are  inter- 
locutory. 

But,  if  it  could  be  conceded  that  the  decrees  of  September  8,  and  of 
October  14,  1887,  are  final  decrees,  the  court  is  of  opinion  that  the  peti- 
tion can  be  treated  as,  and  in  fact  is,  a  bill  of  review  for  errors  apparent 
on  the  face  of  the  record,  and  might  be  filed  as  such.  The  recent  de- 
cisions referred  to  as  deciding  that  the  statute  giving  labor  and  supply 
claims  the  priority  over  the  lien  of  the  mortgage  bondholder  is  uncon- 
stitutional clearly  present  a  question  of  error  on  the  face  of  the  record. 

Another  question  arising  upon  the  record,  and  one  not  heretofore 
argued  before  this  court,  is  the  question  of  the  vendor's  lien  claimed  by 
the  mortgage  bondholders  upon  the  furnace  property,  and  that  the  pro- 
visions of  the  Virginia  statute,  giving  priority  to  labor  and  supply  daima- 
cannot  impair  the  security  given  by  a  vendor's  lien  for  purchase  money. 
If  the  court  should  refuse  to  allow  the  filing  of  the  paper  offered  as  a 
petition  for  a  rehearing,  it  could  certainly  be  filed  as  a  bill  of  review,, 
and  thesamequestions  would  come  before  the  court  that  are  now  presented 
if  considered  as  a  petition  to  rehear.  The  limitation  for  filing  a  bill  of 
review  has  been  fixed  at  two  years,  by  analogy  to  the  time  allowed  fdr 
an  appeal.  Ensminger  v.  Powers^  108  U.  S.  292,  2  Sup.  Ct.  Rep.  643; 
Oxirk  V.  Kmian,  103  D.  S.  766. 

The  proceedings  in  tKis  case  are  all  interlocutory.  The  lien  of  the 
labor  and  supply  creditors  exists,  if  at  all,  under  a  special  statute  at 
variance  with  the  common  law,  and  upon  the  validity  of  which  the  court 
must,  directly  or  by  implication,  pass,  in  the  final  decree.  Since  the 
rendition  of  the  decrees  complained  of,  the  highest  state  court  has  de- 
clared the  statute  upon  which  the  lien  rests,  or  out  of  which  it  arises,  to 
be  invalid  because  unconstitutional,  and  federal  courts  will  judicially  no- 
tice and  accept  such  decision.  Town  of  South  Ottawa  v.  Perkins,  94  U.  S, 
264;  State  Railroad  Tax  Cases,  92  U.  S.  575;  RandaU  v.  Brigham,  7  Wall. 
523.  In  this  stage  of  this  case,  the  question  of  the  constitutionality  of 
the  state  statute  being  squarely  raised  in  the  paper,  leave  to  file  which 
is  asked,  whether  treated  as  a  simple  petition  to  rehear,  or  as  a  bill  of 
review,  the  court,  being  unable  to  find  anything  in  the  interlocutory  pro- 
ceedings heretofore  had  which  should  compel  it,  in  the  final  decree  to 
be  hereafter  rendered,  to  withhold  the  fund  from  those  entitled,  or  to 
give  it  to  those  who  are  not  entitled,  will  consider  the  constitutional 
question.  The  petition  to  rehear  will  be  filed,  and  an  order  entered 
awarding  process  requiring  the  proper  parties  to  answer  it. 
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Ray  v.  Hallenbeck  et  al. 

(Circuit  Court,  E,  JD.  New  York*    April  Term,  1890  > 

1.  MoRTOAGSft— Consideration— Relationship. 

The  relatioDBhip  existing  between  father  and  daughter  is  sufficient  to  uphold  a 
mortgage  given  by  her  to  him  as  security  for  her  deceased  husband's  debts,  though 
they  could  not  have  been  enforced  as  against  her. 

2L  SAM'S— DELrVBRT. 

On  /oreclosure  proceedings,  testimony  by  the  daughter  that  she  hand^  the  mort- 
gage to  her  mother,  who  occupied  rooms  in  her  house  with  the  father,  and  that  she 
afterwards  saw  it  in  a  bureau  drawer  in  their  room,  shows  that  she  intended  the 
mortgage  for  the  father;  and,  as  It  reached  and  was  accepted  by  him,  the  transac- 
tion constitutes  a  delivery  to  the  father. 
8l  Bamb— Priorities— RECOBDnvG. 

The  mortgage,  though  unrecorded  when  the  daughter  made  a  yoluntary  convey- 
ance of  the  premises  to  her  second  husband,  who  had,  however,  theretofore  dia- 
charged  an  attachment  against  them,  is  entitled  to  priority  over  the  conveyance, 
but  subject  to  the  amount  paid  on  the  attachmenti 

In  Equity.     On  bill  to  foreclose. 
W.  M.  Saffordj  for  complainant. 
Josq)h  A.  Burr^  for  defendants. 

Wheeler,  J.  This  suit  is  brought  to  foreclose,  a  mortgage  of  $4,825 
made  by  the  defendant  Annette  M.  Hallenbeck,  daughter  of  the  orator  and 
wife  of  the  other  defendant,  November  16,  1882,  and  recorded  June  17, 
1887,  on  a  house  and  lot  in  Brooklyn  conveyed  to  the  other  defendant 
April  23,  1883,  by  deeds  recorded  May  5,  1883.  The  defendants  deny 
consideration  for,  and  delivery  of,  the  mortgage,  and  validity  of  it  against 
the  prior  recorded  conveyances.  A  former  husband  of  Annette  M.  Hal- 
lenbeck owned  the  premises,  and  conveyed  them  to  her.  He  owed  the 
orator  $3,000  or  $4,000  in  notes,  and  another  debt  of  about  $1,200,  and 
died  leaving  little  personal  estate.  She  was  administratrix.  The  orator 
insists  that  she  promised  to  pay  his  debt  if  he  would  not  pursue  the  es- 
tate; that  she  has  paid  many  small  sums  upon  it;  and  that  this  mort- 
gage was  given  for  the  balance,  and  he  supposed  recorded  at  the  time, 
and  soon  after  was  delivered  to  him.  The  premises  were  attached  in  a 
suit  upon  her  notes  given  for  the  other  debt.  She  insists  that  the  small 
sums  were  filial  gifts  for  the  comfort  of  her  parents,  and  that  the  mort- 
gage was  suggested  by  the  attachment  as  a  security  for  their  support, 
and  was  given  for  that  purpose  only.  Letters  from  her,  sent  with  money, 
show  it  was  paid  under  what  she  deemed  to  be  an  obligation,  rather  than 
sent  as  a  free  gift.  The  orator's  testimony,  with  these  letters,  and  the 
fact  of  the  making  of  the  mortgage,  overcome  the  answers,  and  make  out 
satisfactorily  that  the  debt  of  the  former  husband,  and  her  situation  in 
respect  to  it,  were  the  consideration  of  the  mortgage,  which  the  attach- 
ment of  the  premises  prompted  at  that  time. 

The  counsel  for  the  defendant  argues  that  the  mortgage  would  be  mere 
security  for  a  debt;  that  she  would  be  under  no  obligation  to  pay  the 
debts  of  her  former  husband;  and  that  her  promise  to  pay  it,  or  note  or 
bond  given  for  them,  would  be  without  consideration  and  void,  leaving 
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the  mortgage  without  anything  to  be  enforced  for.  This  would  be  true 
in  respect  to  the  debts  alone;  but  assets  in  her  hands  as  administra- 
trix, liable  to  be  reached  for  the  debts,  might  afford  a  good  considera- 
tion for  a  promise  to  pay  them  as  an  original  undertaking  by  her.  Terw- 
pktxni  V.  Bascom,  33  Vt.  132.  The  personal  assets  were,  however,  too 
slight  to  afford  any  substantial  consideration  for  an  obligation  for  such  a 
large  debt;  and  whether  the  mortgaged  premises  could  have  been  reached 
is  not  clear.  The  mortgage  debt  must  be  considered  as  without  a  suffi- 
cient consideration  to  support  an  action  at  law  upon  it.  This  does  not 
show,  however,  that  the  mortgage  is  not  good.  A  mortgagee  has  an  es- 
tate in  the  mortgaged"  preipises  distinct  from  the  right  to  enforce  the  debt 
otherwise.  2  Washb.  Real  Prop.  bk.  1,  c.  16,  §  4;  Trowbridge  on  Mort- 
gages, 8  Mass.  Rep.  Supp.  564.  This  is  shown  by  the  fact  that  letting  the 
debt  become  barred  by  a  statute  of  limitations,  or  satisfying  or  suspend- 
ing it  by  imprisonment  of  the  debtor,  has  no  effect  upon  the  right  to  pro- 
ceed upon  the  mortgage.  Bumell  v.  Martin,  2  Doug.  417 ;  Davis  v.  Battine^ 
2  Russ.  &  M.  76;  Tappan  v.  Evuns,  11  N.  H.  811;  Richmond  v.  Aiken, 
25  V^t.  324.  The  consideration  need  only  be  sufficient  to  uphold  the 
mortgage  as  a  conveyance  of  this  estate  in  order  to  make  it  valid  between 
the  parties  to  it,  and  others  having  no  greater  rights.  This  mortgage  is 
made  by  indenture  of.  bargain  and  sale  containing  the  word  "grant,"  and 
others  of  conveyance.  The  relation  of  blood  between  father  and  daugh- 
ter would  be  a  sufficient  consideration  for  such  a  deed  absolute  of  the 
mortgaged  premises.  2  Bl.  Comm.  296;  4  Kent,  Comm.  464;  3  Washb. 
Real  Prop.  bk.  3,  c.  5,  §  3.  This  is  elementary.  No  more  would  be 
necessary  to  uphold  the  conveyance  upon  condition  than  one  absolute. 
The  estate  conveyed  is  the  same.  One  may  be  defeated,  the  other  not. 
This  estate  could  be  defeated  by  the  payment  of  the  "sum  of  money  men- 
tioned in  the  condition,''  not  by  defeating  liability  on  the  debt.  As  ar- 
gued, the  mortgage  was  security  for  the  debt,  and  nothing  more;  but  the 
debt  was  the  one  described  in  the  mortgage,  as  described,  and  not  what 
could  be  enforced  at  law  otherwise.  The  consideration  would  uphold  a 
conveyance  of  so  much  of  the  estate  as  she  chose  to  and  could  cohve3^ 
She  chose  to  and  did  convey  so  much  of  it,  as  far  as  she  could,  as  would 
be  necessary  to  secure  the  debt  set  forth,  if  the  mortgage  was  delivered. 

The  question  of  delivery  does  not  seem  difficult.  She  does  not  tes- 
tify that  she  changed  her  mind  after  she  had  the  mortgage  made,  intend- 
ing it  for  her  father's  security  and  intended,  after  that,  to  keep  it  from 
him,  but  does  testify  that  she  gave  it  to  her  mother.  In  another  part  of  her 
testimony,  she  states  that  all  conversation  about  sending  money  was 
with  her  mother.  Her  father  and  mother  occupied  the  same  rooms  in 
her  house,  and  she  says  that  she  afterwards  saw  the  mortgage  in  the 
bureau  drawer  in  their  room.  If  she  actually  gave  the  mortgage  to  her 
mother  instead  of  to  her  father,  these  circumst-ances  show  that  she  in- 
tended it  for  him;  and,  as  it  reached  and  was  accepted  by  him,  the  effect 
was  the  same. 

The  attachment  was  in  force  as  a  lien  on  the  premises  at  the  time  of 
the  orator's  mortgage.     The  defendant  John  J.  Hallenbeck  paid  it  off, 
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at  the  sum  of  $1 ,470.55,  at  the  time  of  the  conveyance  to  him.  He  paid 
nothing  further  at  the  tinje.  The  evidence  shows  expenditures  by  him 
for  his  wife,  the  other  defendant,  before  marriage  and  since,  but  does 
not  show  any  bargain  by  which  he  took  the  premises  in  payment  of  these 
debts,  nor  any  other  negotiation  by  which  he  became  a  purchaser  of 
tliem.  As  to  everything  except  the  paying  off  of  the  attachment,  the 
conveyance  to  him  appears  to  have  been  purely  voluntary.  He  was  not 
in  reality  a  purchaser.  Such  a  conveyance  would  not  postpone  the  in- 
terest covered  by  the  prior  unrecorded  mortgage  to  itself.  4  Kent,  Comm. 
171.  But,  as  the  mortgage  would  not  convey  the  interest  covered  by 
the  attachment,  he  would  seem  to  have  acquired  a  right,  to  that  extent, 
prior  to  the  mortgage,  by  paying  that  off,  and  taking  the  conveyance. 
Except  to  this  extent,  he  appears  to  hold  the  title  conveyed  to  him  for 
his  wife,  the  other  defendant,  and  to  have  no  greater  rights  {gainst  the 
orator's  mortgage  than  she  has. 

The  orator,  upon  these  considerations,  seems  entitled  to  a  decree  of 
foreclosure,  except  as  to  the  amount  of  that  lien.  That  may  be  lessened 
by  the  rents  of  the  premises  received  by  the  defendant  John  J.  Hallen- 
beck  over  and  above  the  expenditures  about  them  since  his  deed;  and 
the  amount  due  on  the  mortgage  appears  to  have  been  lessened  by  some 
payments.  An  account  of  the  sum  due  on  each  seems  to  be  necessary. 
Let  a  decree  be  entered  for  an  account  of  the  amount  due  the  orator  on 
his  mortgage,  and  of  the  amount  due  the  defendant  John  J.  Hallenbeck 
on  the  amount  paid  by  him  on  account  of  the  attachment  lien,  and  for 
a  foreclosure  of  the  mortgage  subject  to  a  priority  in  his  favor  for  the 
amount  due  him,  with  costs. 


Ragsdale  r.  Northern  Pac.  R.  Co, 
(Circuit  Court,  D.  Minnesota.    Kovember  15, 1889.) 

1.  MaSTEB  AN1>  SBRVA3TT— FeLLOW-SeBVANTS  —  TbAINMEN— CONDUCTOB  AJTD  FlKBMAN. 

In  an  action  against  a  railroad  company  for  injuries  received  by  a  fireman  on  a 
locomotive  in  a  collision  with  another  train,  it  is  no  defense  that  the  negligence  of 
the  conductor  of  the  latter  train,  in  passing  a  station  without  stopping  for  orders, 
caused  the  collision,  since  he  is  the  representative  of  the  railroad  in  charge  of  the 
train,  and  not  the  fellqw-servant  of  the  employes  on  either  train. 

8.  Same— Bnoinbbr  and  Fireman. 

Nor  is  the  engineer  in  charge  of  the  engine  on  which  plaintiff  was  fireman  a  fel- 
low-servant of  plaintiff,  and  that  his  negligence  caused  the  collision  is  no  defen&e 
to  the  action. 

8.  Same. 

The  conductor  is  the  superior  of  the  fireman  on  the  other  train,  within  the  mean- 
ing of  Comp.  St.  Mont.  S  697,  providing  that  ^the  liability  of  a  corporation  to  an 
employe  acting  under  the  orders  of  his  superior  shall  be  the  same  in  the  case  of  in- 
jury sustained  by  default  or  wrongful  act  of  his  superior,  or  to  an  employe  not  ap- 
pointed or  oontroUed  by  him,  as  if  such  servant  or  employe  were  a  passenger. " 

At  Law.     On  demurrer  to  answer. 

McDonald  &  Barnard  and  M.  E.  Clapp^  for  plaintiff. 
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John  C.  BuUiU,  Jr»y  for  defendant. 

Shiras,  J.  In  the  amended  complaint  filed  in  this  cause  it  is  averred 
that  on  the  17th  day  of  March,  1888,  the  plaintiflF  was  in  the  employ  of 
the  defendant  company  as  a  locomotive  fireman;  that  in  the  perform- 
ance of  his  duty  as  such  he  was  on  that  day  required  to  go  upon  engine 
No.  181,  which  was  pulling  a  train  between  Missoula  and  Arlee,  upon 
the  line  of  defendant's  road,  in  the  then  territory  of  Montana;  that, 
through  the  fault  and  negligence  of  the  defendant,  a  collision  occurred 
between  the  train  on  which  plaintiff  was  employed  and  another  train  be- 
longing to  defendant,  near  the  station  called  "Evaro;"  that  plaintiff,  to 
avoid  the  danger  of  being  crushed  to  death  by  the  coming  collision, 
jumped  from  the  engine  on  which  he  was  firing,  and  received  injuries 
resulting  in  the  amputation  of  his  right  leg.  In  the  answer  filed,  it  is 
averred  that,  by  the  rules  of  the  company  in  force  when  the  accident 
happened,  it  was  the  duty  of  all  trains  on  defendant's  road  to  stop  at  all 
night  telegraph  offices,  and  receive  a  clearance  order  before  proceeding 
past  such  office,  between  the  hours  of  7  P.  m.  and  7  a.  m.;  that  under 
the  rule  it  was  the  duty  of  the  persons  operating  train  No.  1  to  stop  at 
said  station  of  Evaro,  and  not  to  pass  the  same  until  the  proper  clear- 
ance order  had  been  received;  that,  disregarding  such  rule,  the  persons 
operating  said  train  No.  1  did  not  stop  at  said  station,  but  proceeded  on 
eastward  until  said  train  No.  1  met  the  engine  on  which  plaintiff  was 
riding,  and  came  in  collision  therewith;  that  the  collision  was  caused  by 
the  negligence  of  the  persons  operating  train  No.  1 ;  that  such  persons 
were  fellow-servants  with  the  plaintiff,  and  for  their  negligence  the  de- 
fendant is  not  responsible.  The  demurrer  to  the  answer  presents  the 
question  whether  the  facts  therein  averred  show  that  the  defendant  com- 
pany is  not  liable  for  the  injuries  received  by  plaintiff. 

If  the  solution  of  the  problem  thus  presented  was  wholly  dependent 
upon  the  determination  of  the  question  whether,  under  the  rule  of  the 
common  law,  the  plaintiff  and  the  parties  in  charge  of  train  No.  1, 
were  fellow-servants,  we  would  have  presented  the  exact  point  which  the 
supreme  court  stated,  but  did  not  decide,  in  the  case  of  Railroad  Co.  v. 
Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  1B4.  In  that  case  an  engineer  was 
injured  in  a  collision  between  two  trains,  which  resulted  from  the  neg- 
ligence of  the  conductor  of  each  train.  The  supreme  court  held  that  the 
relation  of  fellow-servant  did  not  exist  between  the  engineer  and  the  con- 
ductor of  the  train  on  which  the  engineer  was  employed,  but  did  not 
pass  upon  the  question  whether  the  conductor  of  the  other  train  was  or 
was  not  a  fellow-servant  with  the  injured  engineer.  The  conclusion 
reached  in  that  case,  to  the  effect  that  the  engineer  and  conductor  of  the 
same  train  were  not  fellow-servants,  is  placed  upon  the  ground  that  the 
conductor  was  charged  with  the  duty  of  running  the  train;  was  in  com- 
mand of  its  movements;  directed  when  it  should  stop  and  when  it  should 
proceed;  had  the  general  management  thereof  and  control  over  the  per- 
sons on  the  train;  and  must  therefore  be  held  to  be  the  representative  of 
the  company,  for  whose  negligence  the  latter  would  be  responsible. 
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In  the  case  at  bar  the  answer  avers  that  the  collision  was  caused  by 
the  negligence  of  the  parties  in  charge  of  train  No.  1,  whose  duty  it  was 
to  stop  at  the  station,  and  not  to  proceed  beyond  the  same  until  the 
proper  clearance  order  had  been  obtained.  If  the  plaintiff  had  been  a 
brakeman  or  fireman  on  train  No.  1,  and  had  been  injured  in  the  collis- 
ion, without  fault  on  his  own  part,  it  is  clear  that,  under  the  rule  recog- 
nized in  the  Rem  Ckuse^  he  would  have  had  a  right  of  recovery  against 
the  company,  because  the  answer  avers  that  the  collision  was  due  to  the 
n^ligence  of  the  parties  in  command  of  that  train,  and  who  occupied 
the  same  relation  to  it  that  the  conductor  did  in  the  R(m  Case,  Is  a  dif- 
ferent conclusion  to  be  reached  by  reason  of  the  fact  that  the  plaintiff 
was  a  fireman  upon  engine  No.  181?  The  supreme  court  holds  that  the 
conductor,  having  the  control  and  management  of  the  running  of  the 
train,  is  to  be  deemed  to  be  the  representative  of  the  company^  and  not 
a  fellow-servant  with  the  engineer  and  other  employes  on  that  train. 
So  far  as  the  running  and  management  of  the  train  under  his  control  is 
concerned,  does  he  cease  to  occupy  such  representative  capacity  under 
any  circumstances?  Suppose  in  the  collision  in  question  the  fireman 
upon  train  No.  1  had  been  injured  as  well  as  the  plaintiff,  and  both  had 
brought  suit  to  recover  for  the  injuries  received.  Under  the  rule  laid 
down  in  the  Rosa  Case,  the  court  would  be  required  in  the  one  case  to  in- 
struct the  jury  that  the  conductor  in  charge  of  train  No.  1  was;  by  rea- 
son of  the  nature  of  his  employment  in  connection  with  the  train,  the 
representative  of  the  company,  for  whose  negligence  the  master  would 
be  liable.  Upon  what  theory  could  the  court  in  the  next  case  charge 
the  jury  that  in  the  running  and  management  of  this  train  the  conductor 
was  not  the  representative  of  the  company,  but  was  in  fact  a  fellow-serv- 
ant with  the  employes  upon  the  other  train? 

The  control  of  the  train  is  placed  in  the  hands  of  the  conductor,  in 
order  that  there  should  be  some  responsible  person  charged  with  the  duty 
of  properly  moving  the  train;  that  is,  of  determining  when  the  train  shall 
stop,  and  when  it  shall  proceed,  with  reference  to  meeting  and  passing 
other  trains  upon  the  road.  This  power  of  control  over  the  movements 
of  a  given  train  is  not  conferred  upon  the  conductor  with  sole  reference 
to  the  safety  of  the  train  upon  which  he  is  acting  as  conductor.  He  is 
charged  with  the  duty  of  so  moving  his  own  train  as  to  secure  not  only 
its  own  safety,  but  also  to  aid  in  securing  the  safety  of  other  trains  which 
are  moving  upon  the  same  portion  of  the  line.  In  the  management  of 
his  own  train  the  conductor  must  ever  bear  in  mind  that  there  may  be 
other  trains  upon  the  road,  and  to  secure  the  safety  of  his  own  train,  and 
also  of  other  trains,  he  must,  as  the  representative  of  the  company,  exer- 
cise due  care  to  avoid  collisions.  It  is  unquestionably  the  duty  of  the 
company,  in  running  its  trains,  to  exercise  due  care  to  see  that  the  move- 
ments thereof  are  so  regulated  that  collisions  shall  be  prevented.  For 
that  purpose  the  defendant  company  adopted  the  rule  set  up  in  the  an- 
swer providing  that  between  the  hours  of  7  p.  m.  and  7  a.  m.  no  train 
must  pass  beyond  a  telegraph  station" until  it  had  received  the  necessary 
dearance  order.  The  conductor  of  train  No.  1  was  charged  with  the  duty 
v.42F.no.7— 25 
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of  observing  this  rule,  not  only  for  the  protection  of  his  own  train,  but 
also  for  the  protection  of  any  other  train  coming  towards  the  station  from 
the  opposite  direction.  The  employes  on  train  No.  1  had  the  right  to 
rely  upon  the  conductor  for  the  proper  observance  of  this  duty,  and,  if 
he  negligently  disobeyed  the  rule,  any  employe  suffering  injury  .would, 
under  the  doctrine  of  the  Ross  Case,  have  a  right  of  action  against  the 
company.  The  conductor  was  placed  in  control  of  the  movements  of 
the  train,  and,  by  reason  of  the  power  thus  conferred  upon  him,  he  be- 
came the  representative  of  the  company  in  that  particular.  The  em- 
ployes upon  the  other  train,  which  was  properly  handled,  had  the  right 
to  expect  of  the  company  that  it  would,  through  its  representatives,  so 
control  the  movements  of  its  other  trains  that  the  track  would  be  left 
clear  for  the  passage  of  the  train  going  westward.  The  company  under- 
took to  move  train  No.  1  eastward  over  the  line  between  Missoula  and 
Arlee  at  the  same  time  that  plaintiff's  train  was  moving  westward.  Un- 
der such  circumstances,  it  was  certainl}'  the  duty  of  the  company  to 
supervise  and  control  the  movements  of  both  trains,  so  as  to  prevent  a 
collision;  aud  if  in  the  moving  of  train  No.  1  the  conductor  was  the 
representative  of  the  company,  it  must  follow  that,  for  negligence  on 
part  of  the  representative  of  the  company,  the  latter  would  be  liable  to 
any  one  injured  thereby.  The  negligent  moving  of  train  No.  1  would 
cause  danger  to  the  employes  of  both  trains  alike,  and  the  company  owed 
the  same  duty  to  the  crews  on  each  train.  It  is  difficult  to  perceive  any 
good  ground,  therefore,  for  holding  that  if  the  company,  through  its  rep- 
resentative, the  conductor  of  train  No.  1,  was  guilty  of  negligence  in  the 
moving  of  that  train,  thereby  causing  a  collision,  any  employe  injured 
thereby  would  not  have  a  right  of  action  against  the  company,  irrespect- 
ive of  the  question  of  which  one  of  the  colliding  trains  he  happened  to 
be  on  at  the  time  of  receiving  the  injuries. 

On  part  of  plaintiff  it  is  further  claimed  that  the  statute  of  Montana, 
in  force  when  the  accident  happened,  modifies  the  common-law  rule  in 
regard  to  the  liability  for  the  acts  of  fellow-servants.  The  statute  (section 
697,  Corap,  St.  188*8)  is  as  follows: 

"That  in  every  case  the  liability  of  the  corporation  to  a  servant  or  employe, 
acting  under  the  orders  of  his  superior,  shall  be  the  same  in  case  of  Injury 
sustained  by  default  or  wrongful  act  of  bis  superior,  or  to  an  employe  not  ap- 
pointed or  controlled  by  him,  as  if  such  servant  or  employe  were  a  passenger.** 

This  statute  does  not  go  to  the  length  of  abrogating  the  general  rule 
that  the  master  is  not  liable  to  an  employe  for  the  consequences  of  the 
negligence  of  a  co-employe,  but  it  does  enact,  in  effect,  that  a  superior 
is  not  a  co-employe  with  an  inferior,  and  that  one  may  be  a  superior  as 
compared  with  another,  even  though  the  former  does  not  control  the  lat- 
ter. The  enactment  is  based  upon  the  known  fact  that,  in  Ciirrying  on 
the  business  of  railroading,  there  are  recognized  grades  among  the  numer- 
ous classes  of  employes,  and,  while  they  all  are  working  for  a  common 
master  and  for  an  ultimate  common  result,  they  are  practically  not  all  co- 
servants.  The  present  plaintiff  was  a  fireman,  and  his  duties  were  limited 
generally  to  attending  to  the  furnace  and  other  matters  upon  the  engine*. 
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He  did  not  belong  to  that  class  of  employes  that  were  charged  with  the 
duty  of  controlling  the  movement  of  the  trains.  The  answer  expressly 
avers  that  the  collision  was  caused  by  the  negligence  of  the'officials  in  com- 
mand of  the  movement  of  train  No.  1 ,  and  there  is  no  fact  averred  which 
lends  to  show  that  as  to  them  the  plaintiff  occupied  any  other  position 
than  that  of  an  inferior,  within  the  meaning  of  the  statute  of  Montana. 
The  act  of  negligence  set  up  in  the  answer  is  that  train  No.  1  was  moved 
past  the  telegraph  station  in  violation  of  the  rule  of  the  company,  and  it  is 
averred  that  this  was  done  by  those  in  command  of  such  train.  It  will 
certainly  not  be  claimed  that  a  fireman  upon  the  engine  is  an  employe 
charged  with  the  control  of  the  moving  of  the  trains,  a  duty  primarily 
imposed  upon  the  conductor^  and  it  is  certainly  fche  fair  inference  that 
in  the  moving  and  running  of  trains  the  conductor  is  the  superior  of  a. 
fireman.  In  other  words,  the  conductor  or  party  charged  with  the  con- 
trol of  the  train  is  a  superior,  as  compared  with  a  fireman,  within  the 
meaning  of  the  Montana  statute.  Under  this  section,  the  corporation  is 
made  liable  to  any  one  of  its  employes  who,  without  negligence  on  his 
part,  is  injured  by  the  default  or  wrongful  act  of  a  superior,  even  though 
the  latter  has  no  control  over  the  former.  Whether,  therefore,  the  lia- 
bility of  the  defendant  corporation  is  to  be  determined  under  the  com' 
moD-law  rule  or  under  the  statute  of  Montana,  the  facts  set  forth  in  the 
answer  do  not  show  that  the  act  of  negligence  causing  the  collision  and 
consequent  injury  to  plaintiff  was  the  act  of  a  co-employe,  but,  on  the 
contrary,  it  would  appear  therefrom  that  such  act  of  negligence  was  the 
act  of  the  representative  of  the  corporation,  who  was  also  the  superior  of 
the  plaintiff.  This  being  the  conclusion,  it  follows  that  the  answer  is 
insufficient,  and  the  demurrer  thereto  is  sustained, 

Shiras,  J.  This  cause  has  already  been  before  the  court  on  de- 
murrer to  the  answer,  and  in*  the  opinion  then  given  it  was  held  that, 
under  the  common-law  rule  and  under  the  provisions  of  the  statute,  of 
Montana,  it  could  not  be  held  that  a  fireman  was  a  co-employe  with  the 
conductor  of  a  train  by  whose  negligence  in  controlling  the  movements 
of  his  train  a  collision  was  caused  with  the  engine  upon  which  the  plain- 
tiff was  acting  as  fireman.  By  an  amended  answer  now  on  file,  it  is 
averred  that  the  collision  was  caused  by  the  negligence  of  the  engineer 
in  charge  of  the  engine  upon  which  the  plaintiff  was  acting  as  fireman, 
and  that  they  were  co-employes,  and  therefore  the  company  is  not  liable. 
It  is  averred  in  the  amended  answer  that  the  accident  occurred  on  the 
17th  day  of  March,  1888;  that  on  that  day,  and  for  some  time  prior 
thereto,  the  rules  of  the  company  provided  that  between  the  hours  of 
seven  in  the  evening  and  seven  in  the  morning  all  trains  should  consider 
themselves  held  for  orders  at  all  night  telegraph  offices,  and  in  accord- 
ance with  said  rule  it  was  the  duty  of  all  trains  on  the  defendant's  line 
of  railroad  to  stop  at  all  night  telegraph  offices,  and  receive  a  clearance 
order,  before  proceeding  past  such  office,  between  the  hours  named;  that 
th.e  rules  of  the  defendant  further  provided  that,  in  approaching  stations 
whereat  there  are  switches,  all  freight  trains  must  move  with  great  cau- 
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tion,  and  that  the  engineers  of  such  trains,  in  passing  such  switchee, 
should  not  run  fit  a  rate  of  speed  greater  than  10  miles  per  hour;  that 
the  station  of  Evaro  was  a  night  telegraph  and  switch  station;  that  train 
No.  1  stopped  a  short  distance  west  of  said  station;  that  one  of  the  en- 
gines propelling  the  same  was  then  detaohed,  and  passed  upon  a  switch 
in  order  to  get  to  the  rear  of  the  train;  that  it  then  passed  to  the  main 
line  east  of  and  in  the  rear  of  train  No.  1,  where  it  was  run  into  by  the 
train  on  which  plaintiff  was  acting  as  fireman;  '^that  said  train  on  which 
said  plaintiff  was  emplo3'ed,  owing  to  the  negligence  and  gross  careless- 
ness of  the  engineer  thereof,  one  Lacey,  approached  said  station  at  Evaro 
from  the  east,  and  ran  by  the  same  at  a  speed  greatly  in  excess  of  10 
miles  per  hour;  and  did  not  stop  at  said  station  at  Evaro,  but  on  the 
contrary,  in  violation  of  the  rules  of  defendant,  was  carelessly  and  neg- 
ligently propelled  and  operated  past  said  station  by  said  Lacey,  its  en- 
gineer, and  that  it  was  so  operated  past  said  station  of  Evaro  between 
the  hours  of  seven  in  the  afternoon  and  seven  in  the  morning,  to-wit,  at 
45  minutes  past  9  o'clock  on  the  night  of  March  17,  1888;  that  said  col- 
lision was  caused  solely  by  the  negligence  of  said  engineer  of  the  train 
on  which  said  plaintiff  was  employed,  and  not  by  the  negligence  of  de- 
fendant; that  said  engineer  was  a  fellow-servant  of  snid  plaintiff,  engaged 
in  the  same  general  employment,  and  that  said  plaintiff  ought  not  to 
have  or  maintain  any  action  against  said  defendant  on  account  of  the 
negligence  of  said  engineer.''  In  the  original  answer  it  was  averred  that 
the  collision  was  caused  by  the  negligence  of  those  in  charge  of  train  No. 
1;  and  in  ruling  upon  the  demurrer  to  that  answer  it  was  held  that,  un- 
der the  doctrines  announced  by  the  supreme  court  in  the  case  of  jRatZ- 
road  Co,  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184,  the  parties  having 
control  of  the  movements  of  train  No.  1  could  not  be  deemed  to  be  fel- 
low-servants with  the  employes  upon  engine  No.  181.  In  the  amended 
answer,  now  under  consideration,  it  is  averred  that  the  collision  resulted 
from  negligence  in  the  running  of  the  train  upon  which  plaintiff  was  era- 
ployed,  and  thus  the  case  is  presented  in  an  aspect  more  nearly  resembling 
the  facts  of  the  Ross  Case.  In  the  amended  answer  it  is  charged  that  the 
collision  resulted  from  the  violation  of  two  rules  of  the  company,  to-wit, 
running  by  the  station  without  halting  and  obtaining  the  proper  clear- 
ance order,  and  moving  at  a  rate  of  speed  greater  than  10  miles  per  hour; 
and  it  is  averred  that  the  violation  of  these  rules  was  due  to  the  negli- 
gence of  the  engineer  in  charge  of  the  engine  upon  which  plaintiff  was 
acting  as  fireman. 

The  principle  recognized  in  the  Ross  Case  by  the  supreme  court  is  that 
one  who  is  charged  with  the  control  of  the  movement  of  the  train,  who 
directs  when  it  shall  start,  at  what  speed  it  shall  run,  at  what  stations  it 
shall  stop,  and  for  what  length  of  time,  or  who,  in  other  words,  controls 
the  movement  of  the  train,  is  in  no  proper  sense  a  fellow-servant  with 
the  fireman,  the  brakeman,  or  the  engineer  on  such  train.  In  that  case 
a  collision  was  caused  by  the  negligence  of  the  conductor  in  failing  to 
communicate  to  the  engineer  an  order  which  he  had  received,  and  the 
engineer  was  the  person  injured.     The  court  held  that  the  relation  of 
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fellow-servants  did  not  exist,  and  that  the  company  was  liable  for  the 
consequences  of  the  negligence  of  the  conductor.  If,  in  the  case  now 
under  consideration,  it  was  averred  that  the  collision  was  caused  by  the 
negligence  of  the  conductor  in  controlling  the  movements  of  the  train, 
there  could  be  no  question  that  it  would  be  squarely  within  the  rule  rec- 
ognized in  the  Ross  Case^  and  that  the  claim  of  plaintiff  to  recover  could 
not  be  defeated  by  the  plea  that  the  accident  resulted  from  the  negli- 
gence of  a  co-servant. 

Does  the  fact  that  the  collision  in  this  case  was  caused  by  the  negli- 
gence of  the  engineer  change  the  relation  of  the  parties?  The  solution 
of  this  question  must  be  sought,  not  in  the  mere  name  applied  to  the 
one  at  fault,  but  in  the  relation  he  in  fact  occupied  towards  the  company 
and  the  other  train-men  in  the  performance  of  the  duty  devolved  upon 
him,  and  in  the  doing  of  which  he  was  guilty  of  negligence.  It  is  ap- 
parent to  every  one,  having  any  knowledge  of  the  operation  of  railway 
trains,  that  there  are  two  persons  thereon  who  divide  between  them  the 
responsibility  of  the  actual  movement  of  th^  train.  These  persons  are 
the  conductor  and  the  engineer.  While  the  duties  of  these  two  persons 
are  widely  different  yet  practically  by  the  combination  of  both  are  the 
movements  of  the  trains  controlled,  and  in  the  management  thereof  they 
each  in  their  respective  places  represent  the  company,  and  they  are  not 
fellow-servants  with  the  other  employes  upon  the  train  who  are  not 
charged  with  the  management  of  the  train,  and  have  no  control  over  the 
same.  The  brakeman,  the  fireman,  and  the  porters  upon  the  train  are 
not  co-workers  with  the  conductor  and  the  engineer  in  the  control  and 
running  of  the  train.  They  have  no  voice  in  determining  the  speed  of 
the  train,  when  it  shall  stop,  when  proceed,  and  other  like  matters. 
Touching  all  questions  affecting  the  movements  of  the  train,  the  rela- 
tioQ  of  such  employes  towards  the  persons  who  have  control  over  the 
movements  of  the  train  is  that  of  inferior  towards  superior;  the  latter  ex- 
ercising absolute  control,  and  the  former  owing  the  duty  of  obedience. 
According  to  the  averments  in  the  amended  answer,  two  acts  of  negli- 
gence are  charged  upon  the  engineer,  to-wit,  not  halting  at  the  station  at 
Evaro  and  remaining  there  until  the  proper  clearance  order  was  re- 
ceived, and  in  passing  the  station  at  too  great  a  speed.  It  is  clearly  in- 
ferable from  the  answer  that  the  control  and  management  of  the  train 
in  these  particulars  was  a  duty  resting  upon  the  engineer.  He  it  was 
who  should  have  brought  the  train  to  a  halt  at  the  station,  and  in  fact 
he  practically  was  the  only  one  who  could  so  control  the  train  as  to  bring 
it  to  a  stop  before  passing  the  station.  So,  also,  he  it  was  who  controlled 
the  speed  at  which  the  train  was  moving  when  it  reached  the  station. 
Thus  the  amended  answer  charges  that  the  person  who  had  the  actual 
control  over  the  movements  of  the  train,  and  whose  duty  it  was  to  ob- 
serve the  rules  of  the  company  in  the  particulars  named,  was  guilty  of 
negligence  in  the  performance  thereof;  and  I  can  see  no  suhstantial 
ground  for  holding  that  the  engineer,  in  his  relation  to  such  movements 
of  the  train  as  are  wholly  under  his  control,  occupied  any  different  rela- 
tion to  the  other  subordinate  employes  on  the  train  than  is  occupied  by 
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the  conductor.  If,  uncler  the  rules  of  the  company,  the  conductor  had 
been  primarily  charged  with  the  duty  of  causing  the  train  to  halt  at 
Evaro  station,  and  he  had  neglected  such  duty,  and  the  plaintiff  had 
consequently  suffered  the  injuries  complained  of,  then,  under  the  rule  in 
the  B088  Casey  the  company  would  have  been  liable.  The  amended  an- 
swer shows  that  the  engineer  was  primarily  charged  with  the  duty  of 
halting  the  train  at  Evaro  station,  and  that  he  negligently  failed  in  the 
performance  of  this  duty.  It  seems  to  me  that  the  same  rule  must  be 
applied  to  the  one  case  as  to  the  other,  and  that  the  reason  which  sus- 
tains the  liability  of  the  company  in  case  of  the  negligence  of  the  con- 
ductor apply  with  equal  force  to  the  negligence  of  the  engineer  when 
such  negligence  occurred  in  a  matter  touching  the  actual  movements  of 
the  train,  and  which  was  at  the  time  wholly  under  the  control  of  the  en- 
gineer. In  such  matters  the  engineer  represents  the  company,  and  for 
his  negligence  the  company  must  respond.     The  demurrer  is  sustained. 


Steel  v.  Rathbun. 
{Circuit  CourU  D,  Oregon.    May  28, 1890.) 

Pbomissobt  Note  Patablb  in  Bulnk^  Subsequent  Holdeb  —  Action  in  Fedbrai. 
Court. 

A  promissory  note,  payable  "to  the  order  of , "  which  was  made  and  deliv- 
ered for  a  valuable  consideration,  is,  in  legal  effect,  payable  to  bearer;  and  one  who 
buys  it  from  a  lawful  owner  and  holder,  and  afterwards  fills  the  blank  by  writing 
his  own  name  therein  as  payee,  which  he  may  lawfully  do,  is  a  "subsequent  holder,^ 
within  the  meaning  of  the  phrase  as  it  is  used  in  the  aci  of  congress  defining  the 
jurisdiction  of  the  circuit  courts  of  the  United  States,  and  therefore  not  entitled  to 
sue  in  this  court  upon  such  a  note,  the  original  holder  and  the  maker  both  beings 
citizens  of  Oregon. 

{SyUabua  by  the  Court,) 

At  Law. 

Watsouy  Hume  &  Watsmiy  for  plaintiff. 

R.  &  E.  B,  WillioLma^  CJuis.  H,  Careys  and  /.  B.  Thompson^  for  defend- 
ant. 

HanfobDj  J.  The  complaint  in  this  case  alleges  that  the  plaintiff  is 
a  citizen  of  the  state  of  Washington,  and  the  defendant  is  a  citizen  of 
the  state  of  Oregon;  that,  on  the  3d  of  February,  1883,  for  a  valuable 
consideration,  the  defendant  made  and  delivered  to  the  Portland  Sav- 
ings Bank,  a  corporation  of  the  state  of  Oregon,  his  promissory  note  for 
$5,000,  with  interest  at  10  per  cent,  per  annum  from  date  until  paid, 

payable  on  demand,  "to  the  order  of ,  at  the  office  of  the  Portland 

Savings  Bank,  in  Portland,  Oregon;"  that  the  defendant  paid  the  interest 
on  said  note  to  said  Portland  Savings  Bank  up  to  and  including  March 
4, 1886,  and  no  other  payments  have  been  made;  that  on  November  10, 
1888,  the  bank  sold  and  delivered  the  note,  for  a  valuable  considemtion, 
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to  D.  P.  Thompson,  who  afterwards,  for  a  valuable  consideration,  sold 
and  delivered  it  to  the  plaintiff,  who  is  now  the  lawful  owner  and  holder; 
that,  at  all  times  prior  to  the  purchase  of  said  note  by  plaintiff,  there 
was  no  payee  nam^  in  said  note,  but  there  was  a  blank  space  where  the 
payee^s  name  should  appear,  which  blank  has  been  filled  by  insertion  of 
plaintiff's  name;  and  that  the  amount  remaining  unpaid  and  now  due 
on  said  note  is'$6,854.33,  for  which  sum,  with  interest  and  costs,  and 
an  attorney's  fee  of  $250,  a  judgment  is  prayed.  To  this  complaint  the 
defendant  has  interposed  a  demurrer,  specifying  as  grounds  that  the 
court  has  no  jurisdiction  of  the  action,  and  other  grounds  not  necessary 
to  be  considered,  as  I  hold  that  the  court  has  no  jurisdiction  of  the  ac- 
tion, and  the  demurrer  must  be  sustained  on  that  ground. 

The  act  of  congress  to  determine  the  jurisdiction  of  the  circuit  courts 
of  the  United  States,  approved  March  3,  1887,  as  corrected  by  the  act 
of  August  13,  1888,  contains  this  prohibitory  clause: 

"Nor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  ♦  ♦  ♦ 
to  recover  the  contents  of  any  promissory  note  or  other  chose  in  action  in  fa- 
vor of  any  assignee,  or  of  any  subsequent  bolder,  if  such  instrument  be  paya- 
ble to  bearer,  *  *  .  *  unless  such  suit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents  if  no  assignment  or  transfer  liad  been 
made.  *' 

The  plaintiff  here  contends  that  the  case,  as  stated,  does  not  come 
within  the  exception  made  by  this  clause  of  the  statute,  because  the  note 
is  not  by  its  terms  payable  to  bearer,  and  it  was  not  a  complete  note  or 
chose  in  action  until  the  blank  therein  left  by  the  maker  to  be  filled  by 
insertion  of  the  name  of  some  person  who  should  become  the  only  lawful 
payee  had  been  so  filled,  and  that  the  note  in  its  present  condition,  as  a 
complete  and  perfect  instrument,  has  not  been  assigned  or  transferred  at 
all,  and  that  he  is  the  original  and  only  party  on  one  side  of  the  contract 
evidenced  by  the  note,  and  the  only  person  who  at  any  time  could  have 
lawfully  maintained  a  suit  upon  it.  In  support  of  plaintiff's  theory,  the 
case  of  Thomp8(m  v.  Rathhun,  22  Pac.  Rep.  837,  is  cited,  in  Avhich  the 
supreme  court  of  the  state  of  Oregon  has  decided  that  the  intermediate 
holder  of  this  very  note  could  not,  while  he  held  and  owned  it,  maintain 
a  suit  upoif  it,  for  the  reason  that  between  him  and  the  defendant,  the 
blank  being  yet  unfilled,  there  was  no  privity.  Counsel  for  plaintiff  also 
cites  the  case  of  Goldsmith  v.  Hdmea,  13  Sawy.  626,  36  Fed.  Rep.  484, 
in  which  Judge  Deady  decided  that  where  a  citizen  of  Oregon  made  a 
negotiable  note  payable  to  the  order  of  another  citizen  of  Oregon,  who 
gave  no  consideration  for  it,  but  indorsed  it  for  the  maker's  accommoda- 
tion, and  merely  as  a  surety,  and  then  delivered  it  to  citizens  of  New 
York,  who  loaned  money  upon  it  to  the  maker,  the  lenders  of  the  money 
were  original  parties  to  the  contract,  and  entitled  to  sue  upon  it  in  a  United 
Slates  circuit  court.  I  fully  assent  to  the  correctness  of  the  decisions  in 
each  of  these  cases,  but  I  deny  that  either  has  any  bearing  upon  the  case 
at  bar.  In  the  case  last  mentioned  the  plaintiffs  in  the  action,  although 
indorsees  of  the  note,  dealt  directly  with  the  maker,  by  advancing  the 
money  which  was  the  consideration  for  which  the  note  was  given.    They 
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were,  therefore,  in  fact  and  law,  the  first  owners  of  the  note,  and  the 
immediate  parties  on  one  side  to  the  transaction,  just  as  the  plaintifi 
here  would  be  if  there  had  been  but  a  single  transaction,  in  which  he 
had  advanced  to  the  defendant  directly  a  sum  of  money  in  consideration 
for  the  giving  of  the  note  in  suit.  But  this  case  is  different.  The  Port- 
land Savings  Bank  gave  value  for  the  note,  and  held  it  as  owner,  and 
received  payments  upon  it;  and,  if  it  had  sued  upon  it  without  filling 
the  blank,  no  objection  to  the  action  could  have  been  successfully  urged 
upon  the  ground  that  there  was  no  privity  between  it  and  the  defendant. 
The  authorities  all  agree  that  a  person  who  receives  from  the  maker  of 
a  note  payable  to  "—  or  bearer,"  and  who  is  bona  fide  owner  and 
holder,  can  maintain  a  suit  upon  it  without  filling  the  blank.  1  Rand. 
Ck)m.  Paper,  254.     Upon  principle,  the  rights  of  a  primary  holder  of  a 

note  payable  "to  the  order  of ,"  should  be  measured  by  the  same 

rule.  Such  a  note,  in  the  hands  of  a  bcmafide  holder,  is  a  valid  contract 
for  the  payment  of  money;  and  a  hoTiafide  purchaser  acquires  a  complete 
title  by  the  mere  delivery  of  it  into  his  possession.  It  is,  in  legal  effect, 
a  note  payable  to  bearen  1  Daniel,  Neg.  Inst.  §  145;  1  Rand.  Ck>m. 
Paper,  253,  290;  Rich  v.  Starhuck,  51  Ind.  87;  Brvmmd  v.  EnderSj  18 
Grat.  895;  Oruchlcy  v.  Clarance,  2  Maule  &  S.  90. 

This  note  was  once  delivered  to  and  held  by  the  Portland  Savings 
Bank,  and  the  obligation  created  by  it  has  been  partially  met  by  pay- 
ments of  interest  to  the  bank.  It  has  been  transferred  and  retransferred. 
The  plaintiff  is  a  "subsequent  holder"  of  it  in  fact.  There  has  been  no 
transaction  between  him  and  the  defendant  directly.  On  the  contrary, 
all  his  rights  as  against  the  defendant  were  acquired  by  a  contract  of 
purchase  between  him  and  another  person,  who,  so  far  as  the  record  dis- 
closes the  facts,  is  an  entire  stranger  to  this  action.  If  there  had  been 
no  assignment  or  transfer  of  this  note,  ii  would  still  be  held  by  the  Port- 
land Savings  Bank,  and  no  action  upon  it  could  be  prosecuted  in  this 
court*  Therefore,  by  the  terms  of  the  act  of  congress  above  cited,  the 
present  action  is  likewise  barred  in  this  court,  and  must  be  dismissed* 


Goodrich,  Clerk,  etc.,  v.  United  States. 
(PUtrict  Court,  E.  D.  Arkanaas ,  W.  D.    March  8, 189a) 

(Jnited  Stjltbs  Commissioners— Compeksatiok—Dooebt  Fees. 

Under  the  provision  in  the  deficiency  appropriation  biU  of  Angust  4, 1886,  (2i  St.  at 
Large,  274,)  denying  docket  fees  to  commissioners,  such  docket  fees  cannot  be  al- 
lowed.   Following  Crawford  v.  U.  5.,  40  Fed.  Rep.  440. 

SaME—AcKOWLEDOMENTS  to  RE0002nZA.NOE8. 

Rev.  St.  U.  S.  1 847,  which  aUows  commissioners  25  cents  for  ** taking  an  acknowl- 
edgment, "  applies  to  acknowledgments  to  recognizances.    Following  McKinatry 
V.  U:  5.,  40  Fed.  Rep.  813. 
Sams— SuBPOSNAS. 

The  commissioner  may  charge  for  issuing  two  subpoenas  in  the  same  case,  whera 
the  witnesses  reside  in  opposite  directions,  and  have  to  be  subpoenaed  by  different 
officers.    FoUowing  Jon^a  v.  U.  8u  89  Fed.  Rep.  410. 
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4  Same— Wabbants. 

He  may  also  charge  for  issuing  several  warrants  in  a  oase  where  there  are  several 
defendants. 
&  8ahe~Hearino. 

Where  a  defendant  is  brought  before  a  commissioner,  and  upon  hearing  the  com- 

glaint  read  waives  examination  and  gives  bond,  such  proceedings  constitute  a  hear- 
ig  for  which  the  commissioner  is  entitled  to  fees. 
(L  Save— Dbawinq  Rbooonizanges— Retubns. 

Under  Rev.  St  U.  S.  §  847,  which  allows  commissioners  *'for  issuing  any  warrant 
or  writ  and  for  any  other  service  the  same  compensation  as  is  allowed  to  clerks  for 
like  services, "  a  commissioner  is  entitled  to  fees  for  drawing  recognizances  and 
complaints  and  entering  returns  on  writs  in  criminal  cases.  Following  Rand  v. 
IT.  S.,  36  Fed.  Rep.  671. 
7.  Clerk  ov  Ck>UBT— CouPEsrsATiON  in  CBnavAL  Casbs. 

The  clerk^s  fees  for  entering  orders  approving  accounts  of  commissioners  and  the 
district  attorney,  for  entering  report  of  money  paid  into  court  and  filing  vouchers 
pursuant  to  a  standing  order  of  the  court  and  Rev.  St.  U.  S.  %  798,  for  making 
transcripts  required  by  24  St.  at  Large,  p.  607,  %  10,  when  ordered  by  the  district  attor- 
ney, and  for  entering  an  order  appointing  an  attoimey  to  defend  a  poor  person,  are 
all  chargeable  to  the  United  States. 
S.  Same— Attachmbkt  fob  Contempt. 

An  attachment  against  a  witness  for  contempt,  in  not  obeying  a  subpoena,  is  a 
criminal  proceeding,  in  which  the  United  States  is  plaintiff,  and  the  cost  of  the  pro- 
ceeding, mduding  a  docket  fee.  Is  chargeable  to  the  United  States.    Following  £7r^ 
win  V.  XT.  S.,  87  Fed.  Rep.  470. 
•.  Saxe— Defutt  as  Jury  Commissioneb. 

Where  a  deputy-clerk  lUsts  with  the  Jury  commissioner  In  drawing  juries  while 
the  Courtis  not  in  session,  he  is  entitled  to  the  same  compensation  allowed  the  jury 
commissioner  for  like  services,  where  such  compensation  is  shown  to  be  a  reasonable 
charge  for  the  work  performed.    Following  Erwin  v.  TT»  5.,  87  Fed.  Rep.  470. 
10.  Same— Clbbk  and  CoMMfssroNEB— Per  Diem. 

A  clerk  who  is  also  a  commissioner  may  charge  a  per  diera  for  his  attendance 
at  court,  and  a  per  diem  for  hearing  a  cause  as  commissioner  on  the  same  day. 
Following  Erwln  v.  77.  S.,  87  Fed.  Rep.  470. 
IL  Same— District  and  Circoit  Courts— Transfer. 

Fees  earned  by  the  clerk  in  the  district  court  cannot  be  transferred  by  the  comp- 
troller to  his  account  as  clerk  of  the  circuit  court.    Following  QoodrUih  v.  U.  &, 
35  Fed.  Rep.  1»3. 
12L  Writs— Warrant  of  Commitment— Sbal. 

The  warrant  of  commitment  of  a  defendant  under  final  judgment  should  be  under 
the  seal  of  the  court.    Following  VanDuaee  v.  U.  5.,  41  Fed.  Rep.  57L 

At  Law. 

U.  M.  &  G.  B.  Rose,  for  plaintiflf, 

Charles  C,  Waters^  for  defendant. 

Caldwell,  J.  This  is  a  suit  brought  by  the  plaintiflF  to  recover  fees 
allied  to  be  due  him  as  clerk  of  the  circuit  and  district  courts,  and  as 
commissioner  of  the  circuit  court,  which  fees  have  been  disallowed  by 
the  comptroller.  There  is  no  contention  about  the  facts.  The  services 
charged  for  were  performed.  The  only  question  is  the  legal  right  of  the 
plaintiff  to  recover  for  the  services. 

Oonvmmoner^B  Fees.  The  charge  of  the  plaintiff  for  docket  fees,  as  com- 
missioner, must  be  disallowed.  The  act  allowing  that  fee  has  been  re- 
pealed. 24  U.  S.  St.  274;  McKinstry  v.  U.  S.,  40  Fed.  Rep.  813;  Ckl- 
vertv.  U.  &,  37  Fed.  Rep.  762;  Oraxofcyrd  v.  U.  S.,  40  Fed.  Rep.  446. 
Coatm:  McDermoU  v.  U.  8.,  Id.  217;  PhiUips  v.  U.  S.,  33  Fed.  Rep.  164; 
M  V.  U.  S.,  35  Fed.  Rep.  889;  Rand  v.  (7.  S,,  36  Fed.  Rep.  671; 
floywv,  U.  S.,  38  Fed.  Rep.  542. 
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A  commissioner  is  entitled  to  25  cents  for  each  recognizance.  McKm^- 
try  V.  U.  S.,  40  Fed.  Rep.  813;  Heyward  v.  U.  S.,  37  Fed.  Rep.  764. 
Contra:  Crawford  v.  U.  S.,  40  Fed.  Rep.  446;  Barber  v.  U.  S.,  35  Fed. 
Rep.  886;  Rand  v.  U.  S.,  36  Fed.  Rep.  671. 

He  is  entitled  to  charge  for  two  subpoenas  in  the  same  case  if  they 
were  necessary.  This  charge  was  disallowed  by  the  comptroller  on  the 
ground  .that  the  names  of  all  the  witnesses  should  have  been  included  in 
one  subpoena,  but  that  is  sometimes  impracticable.  It  not  unfrequently 
occurs,  as  it  did  in  this  case,  that  witnesses  reside  in  opposite  directions, 
and  have  to  be  subpoenaed  by  different  officers.  Jones  v.  U.  /S.,  39  Fed, 
Rep.  410. 

The  fees  charged  for  issuing  more  than  one  warrant,  where  there  were 
several  defendants,  stand  on  the  same  footing,  and  are  allowed. 

A  defendant  was  brought  before  the  commissioner,  the  complaint  read, 
and  the  defendant  waived  examination,  and  entered  into  bond  to  answer. 
The  comptroller  disallowed  a  per  diem  in  the  case,  on  the  ground  that  no 
witness  was  sworn,  and  that  there  was  therefore  no  trial.  But  there  was 
a  hearing  and  trial  of  the  case  that  disposed  of  it.  The  comnvissioner's 
court  was  open,  the  defendant  was  arraigned,  and  such  proceedings  were 
had  that  he  was  bound  over.  This  was  a  "hearing  and  deciding  on"  a 
criminal  charge,  for  which  the  statute  allows  the  commissioner  five  dol- 
lars. The  fees  for  drawing  recognizance  and  complaints,  and  entering 
returns  on  writs  in  criminal  cases,  are  legitimate  charges.  Rand  v.  U. 
S.,  38  Fed.  Rep.  666;  Craxoford  v.  U.  6'.,  40  Fed.  Rep.  446;  Rand  v. 
U.S,,  36  Fed.  Rep.  671;  Jmies  v.  17.  S.,  39  Fed.  Rep.  410.  The  com- 
mitments charged  for  were  not  "temporary,"  but  were  in  cases  where 
the  defendants  were  held  to  answer,  and  were  committed  for  want  of  bail. 

Clerk^a  Fees.  The  fees  for  entering  orders,  approving  accounts  of  com- 
missioners and  district  attorney,  are  properly  chargeable  to  the  United 
States.  Rand  v.  U.  5.,  supra;  Jones  v.  U.  S.,  39  Fed.,  Rep.  410;  Com- 
missioners^ Oath  Fee  Case,  5  Lawr;  Dec.  350;  Envin  v.  U.  S.,  37  Fed.  Rep. 
470. 

The  chaise  for  entering  report  of  money  paid  into  court,  and  filing 
vouchers,  is  proper.  This  service  was  performed  in  pursuance  of  a 
standing  order  of  the  court  and  section  798,  Rev.  St.  U.  S.  Goodrich  v. 
U.  S.,  35  Fed.  Rep.  193;  Jrnies  v.  U,  S.,  39  Fed.  Rep.  410. 

The  fees  for  making  transcripts  required  by  section  10  of  the  act  ap- 
proved March  3,  1887,  (24  U.  S.  St.  507,)  when  ordered  by  the  district 
attorney,  are  chargeable  to  the  United  States.  In  re  Clerk^s  Charges,  5 
Fed.  Rep.  440. 

The  warrant  of  commitment  of  a  defendant  under  the  final  judgment 
and  sentence  of  the  court  should  be  under  the  seal  of  the  court.  Van 
Dazee  v.  U.  6\,  41  Fed.  Rep.  571. 

The  clerk  of  this  court  is  required  to  appoint  a  deputy  for  the  court  at 
Texarkana.  The  deputy  at  that  place  acts  with  the  jury  commissioner 
in  drawing  juries.  For  that  service  he  has  charged  five  dollars  a  day  for 
three  days,  the  exact  sum  allowed  the  jury  commissioner  for  like  serv- 
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ices,  and  which  is  shown  to  be  a  raisonable  charge  for  the  wcirk  per- 
formed. A  similar  charge  has  been  allowed  by  the  present  comptroller, 
and  I  think  rightly  so.  I  can  see  no  reason  for  requiring  the  deputy- 
clerk  to  perform  this  service  for  nothing.  The  court  was  not  in  session, 
and  he  drew  no  per  diem  while  performing  the  service.  Erwin  v.  £7.  S., 
37  Fed.  Rep.  470. 

The  clerk  is  entitled  to  his  mileage  for  attending  court  at  Texarkana. 
Section  828,  Rev.  St. 

The  fee  for  entering  order  appointing  attorney  to  defend  a  poor  pris- 
oner is  chargeable  to  the  United  States. 

Attachment  against  a  witness  for  contempt  of  court,  in  not  obeying  a 
subpoena,  is  a  criminal  proceeding,  in  which  the  United  States  is  plain- 
tift,  and  the  costs  of  the  proceeding,  including  a  docket  fee,  is  chargea- 
ble to  the  United  States.     Enciri  v.  U.  6'.,  37  Fed.  Rep.  470. 

A  clerk,  who  is  also  a  commissioner,  may  charge  a  per  diem  for  his 
attendance  on  court,  and  a  pei'  diem  for  hearing  a  cause  as  commissioner 
on  the  same  day.     Erwin  v.  U,  S,y  supra. 

In  the  settlement  of  plaintiffs  accounts  for  the  year  1887,  the  comp- 
troller transferred  from  the  district  court  account  to  the  circuit  court  ac- 
count the  sum  of  8535  in  fees,  which  were  earned  in  the  district  court. 
The  result  of  this  was  to  raise  the  clerk's  account  in  the  circuit  court  be- 
yond the  limit  allowed  by  law,  and  it  was  done  for  that  purpose.  For  the 
same  purpose  the  comptroller  deducted  from  the  plaintiff's  expense  ac- 
count in  the  circuit  court  the  sum  of  $156,  thus  bringing  the  plaintiff  in 
debt  to  the  United  States  on  his  circuit  court  account  in  the  sum  of 
$645.20.  By  this  method  of  stating  the  account,  the  plaintiff  was  wrong- 
fully deprived  of  $535  on  his  district  court  accounts,  after  satisfying  all 
excess  of  emolument  earned  in  the  circuit  court.  That  this  could  not 
be  rightfully  done  has  been  decided.  Goodrich  v.  U.  *S.,  35  Fed.  Rep. 
193;  Butler  v.  U.  S.,  23  Ct.  CI.  162. 

Applying  these  principles  to  the  accounts  sued  on,  I  find  there  is  due 
the  plaintiff  from  the  United  States  the  sum  of  $788.15. 


United  States  ex  rd.  Silverman  v.  Fiscus,  Sheriff, 
{District  C<ywrU  W,  D.  PennsyVmnici.    May  81, 1890.) 

Intozioatiko  UtQUORS— Interstate  Commergb— Okioinal  Packaobs—Commitment  nr 
Default  of  Bail— Habeas  Corpus. 

Upon  the  return  of  a  writ  of  habeas  corpus,  It  appeared  that  under  a  criminal 
pro^edinK  against  the  prisoner  for  a  violation  of  a  local  statute  prohibiting  the 
sale  of  malt  or  brewed  liquors,  etc.,  in  the  borough  of  Leechburg.  in  Armstrong 
oounty,  Pa.,  and  also  for  a  violation  of  the  general  license  law  of  said  state,  re- 
straining and  roKiilating  the  sale  of  vinous,  spirituous,  malt,  or  brewed  liquors,  he 
was  committed,  in  default  of  bail,  to  the  jail  of  said  county  for  trial.  The  prisoner 
alleged,  and  at  the  hearing  on  the  habeas  corpus  undertook  to  show,  that  the  liq- 
uors for  th^  sale  of  which  be  had  be^n  arrested  and  committed  had  been  imported 
by  a  brewing  company  of  the  state  of  Ohio  from  that  state  into  the  state  of  Penn- 
sylvania, and  that  he,  as  the  agent  of  said  company,  had  sold  the  same  in  the  orig- 
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inal  and  unbroken  packages;  and  he  claimed  his  discharge  under  the  decisions  of 
the  supreme  court  in  Leisy  v.  Hnrdiru  10  Sup.  Ct.  Rep.  (881,  and  Lung  v.  People^ 
Id.  725.  It  was  not  alleged  that  the  prisoner  was  unable  to  give  bau,  nor  was  any 
special  reason  shown  why  a  court  of  the  United  States  should  interfere  with  the 
judicial  proceeding  in  advance  of  the  trial  in  the  state  court.-  Held,  that  it  was 
not  to  be  doubted  that  the  state  court  would  recognise  the  binding  force  of  the  said 
decisions  of  the  supreme  court,  and  give  the  prisoner  the  benefit  of  them;  and,  fol- 
lowing the  practice  sanctioned  by  the  supreme  court  In  Ex  parte  RaycUh  117  tr.  S. 
241,  6  Sup.  Ct.  Rep.  734,  and  acted  upon  by  that  tribunal  itself  in  Ex  parte  Rfyyall, 
117  TJ.  S.  254,  6  Sup.  Ct.  Rep.  742,  the  court  refused  to  discharge  the  prisoner  in  ad- 
vance of  his  trial,  and  remanded  him  to  the  custody  of  the  authorities  of  the  state, 
without  prejudice  to  his  right  to  renew  his  application  thereafter,  should  the  cir- 
cumstances render  it  proper  for  him  to  do  so. 

Habeas  Corpus. 

John  F,  WhiJtwoHh  and  Charles  S.  Fetteiman^  for  relator. 

/•  B.  Neale  and  M,  F.  Leasorij  for  the  Commonwealth. 

AcHESON,  J.  The  petition  of  Charles  Silverman  for  a  writ  of  habeoM 
corpus  showing  the  jurisdictional  facts  and  probable  cause,  the  court,  un- 
der the  authority  of  sections  751,  753,  and  754  of  the  Revised  Statutes 
of  the  United  estates,  issued  such  writ,  directed  to  the  sheriff  of  Arm- 
strong county,  Pa.,  commanding  him  to  produce  the  prisoner  in  this 
court,  that  the  cause  of  his  detention  might  be  inquired  into.  The  sher- 
iff has  made  his  return  to  the  writ,  and  the  case  has  beven  heard,  and  is 
now  to  be  disposed  of.  It  appears  that  a  criminal  proceeding  was  in- 
stituted against  the  prisoner  before  J.  £.  Killer,  Esq.,  a  justice  of  the 
peace  of  Armstrong  county,  Pa.,  for  a  violation  of  a  local  state  statute, 
approved  March  27, 1866,  prohibiting  the  sale  of  malt  or  brewed  liquors, 
etc.,  in  the  borough  of  Leechburg,  in  said  county;  and  for  a  vioLitio  i, 
also,  of  the  general  license  law  of  the  state,  approved  May  13,  1887,  to 
restrain  and  regulate  the  sale  of  vinous,  spirituous,  malt,  or  brewed  liq- 
uors; and  under  said  proceeding  the  prisoner,  in  default  of  bail,  was 
committed  by  the  justice  to  the  jail  of  said  county  of  Armstrong.  The 
petitioner  avers,  and  has  undertaken  to  show  the  court,  that  at  the  time 
of  the  commission  of  the  alleged  offense  for  which  he  is  held  he  was  the 
agent  at  Leechburg,  Pa.,  for  the  Cincinnati  Brewing  Company,  of  Ham- 
ilton, in  the  state  of  Ohio,  and  that  said  company  consigned  from  said 
place  in  Ohio  to  themselves  at  Leechburg,  Armstrong  county,  Pa.,  to 
his  care  as  their  agent,  a  quantity  of  beer  in  stamped  original  packages, 
which  he  thus  received  at  Leechburg,  and,  as  the  agent  of  said  company, 
sold,  as  the  goods  of  said  company,  in  said  stamped  original  packages, 
in  the  same  condition  as  received  by  him  from  the  said  company,  un- 
opened, unaltered,  unchanged,  and  with  the  stamps  unbrokbn,  and  that 
he  was  not  interested  in  said  liquor  otherwise  than  as  agent  of  said  com- 
pany. 

The  prisoner  claims  his  discharge  upon  the  ground  that  under  the  re- 
cent decisions  of  the  supreme  court  of  the  United  States  in  Leisy  v.  Har^ 
din,  10  Sup.  Ct.  Rep.  681,  and  Lyng  v.  People^  Id.  725,  popularly  known 
as  the  "Original  Package  Cases,"  he  had  the  lawful  right  to  make  such 
sales,  and  that  for  so  doing  he  is  not  amenable  to  the  criminal  laws  of 
the  state  of  Pennsylvania,  for  the  alleged  violation  of  which  he  has  been 
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arrested  and  is  under  commitment.  Undoubtedly,  the  courts  of  the 
United  States  have  jurisdiction  on  habeas  corpus  to  discharge  from  custody  a 
person  who  is  restrained  of  his  liberty  in  violation  of  the  constitution  or 
a  law  of  the  United  States,  although  he  may  be  held  under  state  process 
for  an  alleged  offense  against  the  laws  of  such  state.  This  was  distinctly 
held  by  the  supreme  court  in  Ex  parte  Royall,  117  U.  S.  241,  6  Sup.  Ct. 
Rep.  740.  But  it  was  further  held  in  that  case  that  the  courts  of  the 
United  States  have  a  discretion  whether  they  will  discharge  the  prisoner 
in  advance  of  his  trial  in  the  state  court;  and  Mr.  Justice  Harlan,  speak- 
ing for  the  court,  says: 

*'That  discretion  should  be  exercised  in  the  light  of  the  relations  existing, 
under  our  system  of  government,  between  the  judicial  tribunals  of  the  Union 
and  of  the  states,  and  in  recognition  of  the  fact  that  the  public  good  requires 
tiiat  those  relations  be  not  disturbed  by  unnecessary  conHict  between  courts 
equally  bound  to  guard  and  protect  rights  secured  by  the  constitution." 

The  decision  cited  was  made  upon  a  writ  of  error  to  the  circuit  couit 
of  the  United  States  for  the  eastern  district  of  Virginia;  but  upon  an 
original  application  to  the  supreme  court  for  a  writ  of  habeas  corpus,  in 
advance  of  the  trial  of  the  prisoner  in  the  state  court,  the  writ  was  de- 
nied. EzparU  RoyaU,  117  U.  S.  254,  6  Sup.  Ct.  Rep.  742.  Now,  the 
question  of  the  constitutionality  of  the  laws  of  Pennsylvania  here  in 
question,  as  they  affect  interstate  commerce,  can  be  raised  by  the  pris- 
oner (Silverman)  upon  his  trial  in  the  slate  court,  and  his  defense  there 
made;  and  it  is  not  to  be  doubted  that  that  court  will  recognize  the  bind- 
ing force  upon  all  judicial  tribunals,  federal  and  state,  of  the  decisions 
of  the  supreme  court  of  the  United  States  in  the  cases  of  Leisy  v.  Hardin 
and  Lyng  v.  People^  suprd,  and  give  to  him  the  full  benefit  of  those  de- 
cisions. It  is  not  alleficed  that  Silverman  is  unable  to  give  bail,  and  no 
special  reason  is  shown  why  this  court  should  interfere  at  this  stage  of 
the  case  with  the  judicial  proceedings  in  Armstrong  county;  and  follow- 
ing the  practice  sanctioned  and  acted  upon  by  the  supreme  court  in  the 
k&ses  of  Ex  parte  RoyaU,  supra,  as  the  better  practice,  I  must  refuse  to  dis- 
cbarge the  prisoner,  and  remand  him  to  the  custody  of  the  sheriff  of 
Armstrong  county,  but  without  prejudice  to  his  right  to  renew  his  ap- 
plication to  this  court,  or  to  make  application  to  the  circuit  court,  at 
some  future  time,  should  the  circumstances  render  it  proper  to  do  so; 
and  it  is  so  ordered. 
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In  re  Chung  Toy  Ho  and  Wong  Choy  Sin. 
{CircuU,  Court,  D.  Oregon.    May  28, 1890.) 

Chinese  Merchants— Families — ^Immigration— Treaty  of  1880. 

The  wife  aod  children  of  a  Chinese  merchant,  who  is  entitled,  under  article  2  of 
the  treaty  of  1880,  and  section  6  of  the  act  of  1884.  to  come  within  and  dwell  in  the 
United  States,  are  entitled  to  come  into  the  country  with  him  or  after  him,  as  such 
wife  and  children,  without  the  certificate  prescribed  in  said  section  6. 

{Syllabua  by  the  Court.) 

Habeas  Corpus. 

Mr.  Paul  R.  Deady^  for  petitioners. 

Mr,  FranUin  P.  Mayo,  for  the  United  States. 

Deady,  J.  These  two  cases  were  heard  together.  The  petitioners  are 
the  wife  and  child  of  Wong  Ham,  a  well-known  Chinese  merchant,  res- 
ident in  Portland,  Or.,  for  some  years  past. 

A  short  time  since,  he  visited  China,  and  returned  here  on  the  Ameri- 
can bark  Coloma,  bringing  with  him  the  petitioners,  who  had  never  been 
in  the  United  States.  He,  (Wong  Ham,)  being  provided  with  the  cer- 
tificate required  by  section  6  of  the  act  of  July  5,  1884,  (23  St.  116,) 
was  allowed  to  land;  but,  the  petitioners  having  no  such  certificate, 
their. right  to  land  was  denied  by  the  collector. 

They  then  sued  out  writs  of  habeas  corpus,  directed  to  the  master  of 
the  Coloma,  who  made  return  admitting  the  facts  stated  in  the  petition 
and  the  detention,  and  stating  the  cause  thereof  to  be  the  refusal  of  the 
collector  to  allow  the  petitioners  to  land. 

The  district  attorney  was  allowed  to  intervene  on  behalf  of  the  United 
States,  and  the  cases  were  heard  on  the  facts  stated  in  the  respective  peti- 
tions. 

The  action  of  the  collector  in  refusing  to  allow  the  petitioners  to  land 
was  based  on  a  decision  of  the  treasury  department  of  August  19,  1889, 
(Treasury  Decisions,  409,)  in  which  it  was  said  that  the  wife  of  a  Chi- 
nese merchant  who  has  never  been  in  the  United  States  cannot  be  al- 
lowed to  enter  the  United  States,  with  or  without  her  husband,  otherwise 
than  upon  the  production  of  the  certificate  required  by  section  6  of  the 
act  of  July  5,  1884. 

By  the  treaty  with  China  of  November  17,  1880,  (22  St.  13,  art.  2,) 
it  is  provided,  that — 

"Chinese  subjects,  whether  proceeding  to  the  United  States  as  teachers* 
students,  merchants,  or  from  curiosi'.y,  together  with  their  body  and  house- 
liold  servants,  and  Chinese  laborers  who  are  now  in  the  United  States,  shall 
be  allowetl  to  go  and  come  of  their  own  free  will  and  accord,  and  shall  be  ac- 
corded all  the  rights,  privileges,  immunities,  and  exemptions  which  are  ac- 
corded to  the  citizens  and  subjects  of  the  most  favored  nation." 

By  section  6  of  the  act  of  July  5, 1884,  (23  St.  116,)  professedly  passed 
"  to  execute"  the  stipulations  of  this  treaty,  a  certain  certificate  is  required 
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for  the  admission  into  the  United  States  of  "every  Chinese  person,"  other 
than  a  laborer,  who  may  be  entitled  by  said  treaty  to  such  admission. 

Then  came  the  act  of  October  1,  1888,  (25  St.  504,)  by  which  the  com- 
ing or  leturn  of  Chinese  laborers  to  the  United  States  is  absolutely  for- 
bidden. 

The  manifest  purpose  of  this  legislation  is  to  exclude  Chinese  laborers 
from  coming  or  returning  to  the  United  States.  The  other  classes — 
"teacher,  student,  and  merchant" — are  not  required  to  have  certificates 
before  they  can  be  admitted  into  the  country,  because  their  admission 
is  intended  to  be  restrained  or  limited,  but  to  prevent  laborers  from  being 
admitted  under  the  guise  or  in  the  character  of  such  classes. 

There  is  no  limitation  on  the  right  of  these  classes  to  come  within  and 
dwell  in  the  United  States.  The  statute  only  requires  that  such  a  person 
shall  furnish  the  prescribed  evidence  that  he  belongs  to  one  of  these  fa- 
vored classes,  when  he  may  come  and  go  at  pleasure. 

The  admission  of  the  petitioners  is  not  within  the  mischief  that  the  ex- 
clusion act  was  intended  to  remedy.  They  are  both  females,  the  child 
being  about  eight  years  of  age.  It  is  common  knowledge  that  Chinese 
women  are  not  laborers.  The  station  in  life  of  the  petitioners,  being  the 
wife  and  child  of  a  merchant,  also  shows  they  do  not  belong  to  the  labor- 
ing class. 

The  petitioners  are  not  within  the  purview  of  the  exclusion  act  of 
1888,  which  is  confined  to  laborers.  Do  they  come  within  that  of  sec- 
tion 6  of  the  act  of  1884,  which  requires  "every  Chinese  person"  other 
than  a  laborer  to  procure  from  his  own  government  the  certificate  required 
by  said  section  before  he  can  be  admitted  into  the  United  States? 

Confessedly  the  petitioners  are  "Chinese  persons,"  and  are  therefore 
within  the  letter  of  the  statute.  But  in  my  judgment  they  are  not  the 
"persons"  contemplated  by  congress  in  the  passage  of  the  act. 

Chinese  women  are  not  teachers,  students,  or  merchants;  and  there- 
fore they  cannot,  as  such,  obtain  the  certificate  necessary  to  show  they 
belong  to  the  favored  class.  But,  as  the  wives  and  children  of  "teachers, 
students,  and  merchants,"  they  do  in  fact  belong  to  such  class;  and  the 
proof  of  such  relation  with  a  person  of  this  class,  entitled  to  admission, 
is  plenary  evidence  of  such  fact. 

It  ought  not  to  be  lightly,  or  without  cogent  reason,  concluded  that 
congress,  in  the  passage  of  the  act  of  1884,  professedly  "to  excute"  the 
treaty  of  1880,  really  intended  to  limit  or  restrain  its  operation  in  this 
respect.  The  treaty  (article  2)  declares  that  a  Chinese  merchant  may 
bring  his  "body  and  household  servants"  with  him  into- the  country, 
and  they  "shall  be  accorded  all  the  rights,  privileges,  immunities,  and 
exemptions  which  are  accorded  to  the  citizens  and  subjects  of  the  tnost 
favored  nation." 

.  It  is  impossible  to  believe  that  parties  to  this  treaty,  which  permits 
the  servants  of  a  merchant  to  enter  the  country  with  him,  ever  contem- 
plated the  exclusion  of  his  wife  and  children.  And  the  reason  why  they 
are  not  expressly  mentioned,  as  entitled  to  such  admission,  is  found  in  the 
fact  that  the  domicile  of  the  wife  and  children  is  that  of  the  husband  and 
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father,  and  that  the  concession  to  the  merchant  of  the  right  to  enter 
the  United  States,  and  dwell  therein  at  pleasure,  fairly  construed,  does 
include  his  wife  and  minor  children;  particularly  when  it  is  remembered 
that  such  concession  is  accompanied  with  a  declaration  to  the  effect  that, 
in  such  entry  and  sojourn  in  the  country,  he  shall  be  entitled  to  all  the 
rights  and  privileges  of  a  subject  of  Great  Britain  or  a  citizen  of  France. 

There  is  nothing  in  the  act  of  1884  that  indicates  an  intention  on  the 
part  of  congress  to  limit  or  restrain  the  privileges  conceded  to  Chinese 
merchants  by  this  article  of  the  treaty.  It  only  adds  a  rule  or  measure 
of  evidence  by  which  the  fact  of  being  such  merchants  may  be  conclu- 
sively established. 

In  Re  Tung  Yeong,  9  Sawy.  620,  19  Fed.  Rep.  184,  Judge  Hoffman 
held  that  the  minor  children  of  Chineee  merchants  were  entitled  to  ad- 
mission into  the  country,  either  with  the  father  or  on  being  sent  for  by 
him,  on  the  ground  that  they  were  not  laborers,  and  said: 

"It  was  not  without  satisfaction  that  I  found  there  was  no  requirement  of 
the  law  which  would  oblige  me  to  deny  to  a  parent  the  custody  of  bis  child, 
and  to  send  the  latter  back  across  the  ocean  to  the  country  from  which  he 
came." 

It  is  true  this  decision  was  made  in  February,  1884,  while  the  act  re" 
quiring  the  production  of  a  certificate  from  "every  Chinese  person"  seek- 
ing to  enter  the  United  States  was  not  passed  until  July  6,  1884,  and 
therefore  it  is  not  authority  on  the  question  of  whether  the  words  "every 
Chinese  person,"  in  section  6  of  the  act,  are  limited  to  teachers,  students, 
and  merchants,  and  do  not  include  their  wives  and  children.  But  it  is 
direct  authority  in  favor  of  the  conclusion  that  the  children  of  a  Chinese 
merchant,  under  article  2  of  the  treaty  of  1880,  are  entitled  to  admission 
into  the  United  States  with  their  father  or  after  him;  and,  if  a  child,,  why 
not  his  wife? 

My  conclusion  is  that  under  the  treaty  and  statute,  taken  together,  a 
Chinese  merchant  who  is  entitled  to  come  into  and  dwell  in  the  United 
States  is  thereby  entitled  to  bring  with  him,  and  have  with  him,  his 
wife  and  children.  The  conapany  of  the  one,  and  the  care  and  custody 
of  the  other,  are  his  by  natural  right;  and  he  ought  not  to  be  deprived 
of  either,  unless  the  intention  of  congress  to  do  so  is  clear  and  unmistak- 
able. 

The  petitioners  are  illegally  restrained  of  their  liberty,  and  are  entitled 
to  be  discharged  from  custody;  and  it  is  so  ordered. 
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In  re  Laidlaw  d  aL      ♦ 
(Circuit  Court,  D,  Oregon.    May  18, 1890.) 

SHIFPIKO— TONWAQB  DUTIBS— Pewaltibs— BNyoBCBiDBirr. 

A  proceeding  before  a  district  judge,  to  procure  a  remisaion  of  a  fine,  penalty,  or 
forfeiture,  incurred  under  the  customs  revenue  lai¥,  does  not  include  the  case  of  a 
tonnage  tax,  alleged  to  have  been  levied  in  excess  of  the  lawful  rate. 

{Syllab^is  by  the  Court.) 

At  Law.    • 

Mr.  Cs  E.  S.  Wood^  for  petitioners. 

Mr.  Franklin  P.  Maye^  for  the  United  States. 

Deady,  J.  This  is  a  petition  by  the  consignee  and  agent  of  the  Brit- 
ish ship  Largo  Law,  to  have  the  facts  ascertained  and  transmitted  to  the 
secretary  of  the  treasury,  so  as  to  procure  a  remission  or  mitigation  of  a 
certain  tonnage  tax,  amounting  to  $793.50,  imposed  on  said  vessel  by 
the  collector  of  this  port. 

Briefly  the  case  as  stated  in  the  petition  is  this: 

In  October,  1889,  the  Largo  Law  entered  the  port  of  San  Diego,  Cal., 
with  a  cargo  from  Ijondon,  consisting  partly  of  cement,  of  which  3,360 
barrels  were  destined  for  this  port.  For  the  sake  of  convenience,  as  it  is 
alleged,  the  duty  on  the  whole  of  the  cement  was  paid  at  San  Di^o,  from 
which  place  the  vessel  then  proceeded  to  this  port  with  the  cement  on 
board  destined  here,  where  the  collector  imposed  a  tonnage  tax  on  the 
vessel  of  50  c^nts  per  ton,  under  section  4219,  of  the  Revised  Statutes, 
on  the  ground  that  she  had  on  board  goods, — cement  "taken  on  in  one 
district  to  be  delivered  in  another  district," — which  action  of  the  collector 
was  on  November  3, 1889,  affirmed  by  the  commissioner  of  navigation. 

Notice  of  the  application  was  given  to  the  collector  and  district  attor- 
ney, the  latter  of  whom  appeared  and  filed  a  demurrer  to  the  petition. 

The  petition  appears  to  have  been  filed  under  section  5292  of  the  Re- 
vised Statutes.  But  that  section  has  been  superseded  by  section  17  of 
the  act  of  June  22,  1874,  (18  St.  l86.)  However,  so  far  as  this  case  is 
concerned,  the  sections  are  substantially  the  same. 

Said  section  17  provides: 

"That  whenever,  for  an  alleged  violation  of  the  customs  revenue  laws,  any 
person  who  shall  be  charged  with  having  incurred  any  fine,  penalty,  forfeit- 
ure, *  *  *  shall  present  bis  petition  to  the  judge  of  the  district  in  which 
the  alleged  violation  occurred,  #  «  «  setting  forth  truly  and  particularly 
I  the  facts  and  circumstances  of  the  case,  and  praying  for  relief,  such  judge 

shall,  if  the  case  in  his  judgment  requires,  proceed  to  inquire,  in  a  summary 
f  manner,  into  the  circumstances  of  the  case,  at  such  reasonable  time  as  may 

\  be  fixed  by  him  for  that  purpose,  of  which  the  district  attorney  and  the  col- 

lector shall  be  notified  by  the  petitioner,  in  order  that  they  may  attend  and 
^  show  cause  why  the  petition  should  be  refused." 

I  The  case  made  by  the  petition  is  not  one  for  the  remission  or  mitiga- 

Ition  of  a  fine,  penalty,  or  forfeiture  incurred  by  the  petitioner,  or  any 
one  else.     A  fine,  penalty,  or  forfeiture  can  only  be  incurred  by  the  do- 
v.42F.no.7— 26 
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ing  or  omitting  of  some  act  contrary  to  law.  The  Largo  Law  violated  no 
provision  of  the  custtois  revenue  laws  in  coming  to  Portland  with  this 
cement. 

It  is  true  that  section  4347  of  the  Revised  Statutes  forbids  the  trans- 
portation of  merchandise  from  one  port  of  the  United  States  to  another, 
in  a  vessel  belonging  in  whole  or  part  to  a  foreigner,  under  pain  of  for- 
feiture. But  such  section  also  provides  that  merchandise  brought  from 
a  foreign  port  in  such  vessel,  and  not  unladen,  may  be  transported  therein 
from  one  port  to  another  port  of  the  United  States.  No  forfeiture  of  this 
cement  could  have  occurred  in  this  case,  unless  it  was  ui>laden  at  San 
Diego,  and  then  taken  on  board  again  before  coming  to  this  port.  It  is 
claimed,  I  understand,  that  it  was  constructively  uiiladen  by  being  en- 
tered for  the  payment  of  duties  thereon,  and  the  payment  of  such  duties. 
But  it  seems  to  me  that  would  be  a  very  strained  interpretation  of  the 
term.  So  long  as  the  cement  remained  on  board  of  the  vessel,  as  a  matter 
of  fact,  it  was  not  in  my  judgment  unladen.  The  general  object  of  tlie 
statute  is  to  prevent  vessels  owned  by  foreigners  from  engaging  in  the 
coasting  trade,  and  the  special  exception  is,  that  such  a  vessel  may  carry 
its  cargo,  or  any  part  of  it,  brought  from  a  foreign  port,  from  one  dis- 
trict to  another  of  the  United  States.  However,  no  forieiture  was  claimed 
in  this  case,  and  the  petition  does  not  seek  relief  against  any  such.  Yet 
if  the  cement  was  unladen  at  San  Diego,  within  the  meaning  of  the  stat- 
ute, the  same  is  liable  to  forfeiture. 

The  subject  of  tonnage  tax  is  regulated  by  section  4219  of  the  Revised 
Statutes.  Among  other  things,  it  provides,  (as  amended  by  Act  Feb.  27 , 
1877,  par.  140:)  "Upon  every  vessel  not  of  the  United  States,  which 
shall  be  entered  in  one  district  from  another  district,  having  on  board 
*  *  *  merchandise  taken  in  one  district  to  be  delivered  in  another 
district,  duties  shall  be  paid  at  the  rate  of  fifty  cents  per  ton."  As  may 
be  seen,  this  section  only  applies  to  vessels  taking  goods  on  board  in  one 
district  to  be  carried  to  another,  and  therefore  does  not  conflict  with  sec- 
tion 4347,  which  allows  a  vessel  belonging  to  a  subject  of  a  foreign  power 
to  carry  so  much  of  its  cargo  as  may  have  been  brought  from  a  foreign 
port,  and  not  unladen,  from  one  district  to  another  of  the  United  States. 

Section  2931  of  the  Revised  Statutes  provides  that  the  decision  of  the 
collector,  as  to  the  rate  of  tonnage  to  be  paid  on  the  entry  of  a  vessel, 
shall  be  final,  unless  an  appeal  is  taken  to  the  secretary'  of  the  treasury 
in  the  manner  provided,  whose  decision  shall  also  be  final,  unless  suit 
is  brought  to  recover  such  duties.  But  now  by  section  3  of  the  act  of 
July  5,  1884,  (23  St.  118,)  creating  the^>ureau  and  commissioner  of 
navigation,  all  questions  arising  under  tonnage  tax-laws  are  referred  to 
said  commissioner,  and  his  decision  declared  to  be  final. 

Section  2779  of  the  Revised  Statutes  provides  that  any  vessel  bringing 
merchandise  into  the  United  States  from  a  foreign  port,  which  is  shown 
to  be  destined  for  other  districts  than  the  one  in  which  she  first  arrives, 
may  proceed  with  the  same  from  district  to  district,  and  the  duties  on 
such  of  the  merchandise  only  as  shall  be  landed  in  any  district  shall  be 
paid  within  such  district. 
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Taking  this  legislation  as  a  whole,  it  appears  to  me  that  the  duties 
paid  at  San  Diego  on  the  cement  destined  to  Portland  were  improperly 
paid,  and  that  the  collector  should  have  required  the  payment  of  the  du- 
ties thereon  at  this, port,  and  that  the  vessel  was  hot  liable  to  the  tonnage 
tax  imposed  on  it. 

Still,  as  has  been  said,  the  case  is  not  one  of  a  fine,  penalty,  or  forfeit- 
ure incurred,  but  of  an  erroneous  imposition  of  a  tonnage  tax.  For  this 
the  statute  gives  the  party  a  remedy  by  an  appeal  to  the  treasury  de- 
partment, on  which  the  decision  of  the  commissioner  of  navigation  ap- 
pears to  be  final. 

The  demurrer  is  sustained,  and  the  petition  dismissed. 


Martindale  t7.  Cadwalader. 

iCircuU  Court,  E.  D.  Pennsylvania.    October  7, 1889.) 

Customs  Duties — Construction  op  Laws — Classification — Cracker  Boxes. 

The  customary  packages  in  which  biscuit  were  imported  were  tin  boxes  on  which 
it  was  not  unusual  to  employ  more  or  less  ornamentation.  The  testimony  was  that 
crackers  in  ornamental  boxes  sold  for  more  per  pound  than  those  in  plain.  Held 
that,  if  the  ornamental  boxes  enhanced  the  value,  and  increased  the  facilities  for 
the  sale  of  the  crackers  contained  therein,  then  they  had  a  use  independent  of  their 
employment  in  the  importation  of  merchandise,  and  were  dutiable  at  100  per  cent. 

Assumpsit  by  Thomas  Martindale  against  John  Cadwalader,  Collector. 

This  was  a  suit  brought  by  the  plaintiff  to  recover  certain  customs 
duties  allied  to  have  been  improperly  exacted  upon  tin  boxes  in  which 
crackers  or  biscuits  were  contained.  The  appraiser  returned  them  as 
unusual  coverings,  designed  for  use  otherwise  than  for  the  bona  fide  trans- 
portation of  the  goods  into  the  United  States,  at  100  per  cent,  (section?, 
Act  March  3,  1883;)  and  the  protest  claimed  that  they  were  free  as  the 
usual  and  necessary  coverings  for  that  class  of  merchandise.  Upon  the 
trial  it  was  shown  that  tin  was  the  material  generally  used  for  the  cover- 
ings of  such  articles  in  transportation,  but  that  the  boxes  in  question, 
being  highly  ornamented  and  embossed,  were  equal  to  about  one-half  of 
the  value  of  the  biscuits  they  contained,  and  after  being  emptied  of  their 
contents  were  sometimes  used  for  household  purposes. 

Edward  L,  Perkins^  for  plaintiff. 

J.  R.  Read,  U.  S.  Dist.  Atty.,  and  W.  WOkim  Carr,  Asst.  U.  S.  Dist. 
Atty.,  for  defendant. 

Butler,  J.,  (charging  jury  orally,)  The  plaintiff  in  this  cause  im- 
ported a  quantity  of  crackers  into  the  United  States  contained  in  boxes 
such  as  the  one  exhibited  to  you,  and  described  by  the  witnesses.  The 
customs  officers  believed  these  boxes  to  be  subject  to  duty  under  a  pro- 
vision of  the  seventh  section  of  the  act  of  1883,  and  consequently,  levied 
a  duty  upon  them  such  as  the  statutes  provide  for,  and  coUected  this  duty 
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from  the  plaintiff,  he  paying  it  under  protest,  and  appealing.  He  now 
seeks  to  recover  by  this  suit  the  duty  so  levied  and  collected.  .  The  sev- 
enth section  of  the  statute  embracing  the  subject  of  this  controversy,  after 
repealing  certain  provisions  of  statutes  then  in  force  authorizing  the  im- 
position of  duties  upon  boxes  and  coverings  used  in  the  transportation 
of  merchandise,  proceeds  to  say:  "Hereafter  none  of  the  charges  im- 
posed by  said  sections  or  any  other  provisions  of  existing  law  shall  be 
estimated  in  ascertaining  the  value  of  goods  to  be  imported,  nor  shall 
the  value"  (this  is  important)  "of  the  usual  and  necessary  sacks,  crates, 
boxes,  or  covering  of  any  kind  be  estimated  as  part  of  their  value"  (that 
is,  of  the  merchandise)  "in  determining  the  amount  of  duties  for  which 
they  are  liable."  Congress  intended,  by  this  provision,  not  to  exempt 
any  part  of  the  merchandise,  or  any  part  of  the  importations  that  were 
for  sale  as  merchandise,  from  duty,  but  the  coverings,  the  means  simply 
whereby  the  merchandise  was  safely  conveyed  to  this  country.  The 
preceding  language  would  seem  to  make  this  plain,  but  to  guard  against 
possible  misapprehension  the  statute  further  provides — 

"That  if  any  packages,  sacks,  crates,  boxes,  or  coverings  of  any  kind  shall 
be  of  any  material  or  form  designed  to  evade  duties  thereon,  or  designed  for 
use  otherwise  than  in  the  bona  fide  transportation  of  goods  to  the  United 
States,  the  same  shall  be  subject  to  a  duty  of  one  hundred  per  cent." 

Nothing  could  be  plainer  than  this.  It  was  intended  not  to  exempt 
any  part  of  the  merchandise,  anything  that  could  be  dealt  in  as  mer- 
chandise, bought  and  sold,  from  duty,  but  to  exempt  simply  the  cover- 
ings, the  means  of  securing  safety  in  transportation;  and  if  a  party  in 
importing  merchandise  used  a  package  or  box  or  covering  designed  for 
some  other  use,  as  well  as  for  the  importation,  and  thus  designed  to  evade 
the  revenue  laws  of  the  United  States,  he  should  be  subject  to  the  high 
rate  of  duty  on  the  box  or  covering  provided  for  by  this  section.  The 
evidence  is  that  the  larger  proportion  of  this  description  of  merchan- 
dise, crackers  and  biscuit,  is  brought  here  in  tin  boxes.  A  tin  cov- 
ering of  some  kind  is  said  by  the  witnesses  to  be  necessary  for  the  pres- 
ervation of  the  crackers  and  biscuit.  They  must  be  protected  from  the 
moisture  of  the  sea  atmosphere,  and  where  they  are  brought  in  plain  tin 
,  boxes,  as  is  most  usual,  there  is  no  question  about  the  exemption  from 
duty  of  the  boxes.  It  is.  not  unusual  to  employ  fancy  boxes,  such  as 
were  used  by  the  plaintiff.  The  question  is  whether  these  boxes  were 
designed  for  any  other  use  than  that  of  importing  the  biscuits  or  crackers, 
— whether  they  were  intended  for  any  other  use  than  covering  and  pro- 
tecting the  merchandise  during  transportation.  If  they  were  not,  then 
they  were  not  liable  to  taxation.  If  they  were  intended  for  any  other 
purpose,  then  they  were  liable  to  the  tax  which  was  imposed  by  the 
collector.  Were  they  intended  for  any  other  purpose?  The  witnesses 
say  that,  beyond  their  use  in  selling  the  crackers  contained  in  them, 
they  have  no  use  independent  of  the  transportation.  But  the  question 
is  whether  or  not  they  are  of  value  and  designed  for  a  use  in  selling  the 
crackers  themselves.  The  testimony  of  the  witnesses  is  that  when  the 
crackers  are  sold  in  these  ornamental  boxes  they  sell  for  two  or  three 
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cents  per  pound  more  than  when  sold  in  the  plain  ones.  If  that  is  so, 
is  it  not  plain  that  these  boxes  have  a  use  independent  altogether  of 
the  protection  of  the  crackers  in  their  importation  to  this  county?  If 
they  enhance  the  value  of  the  crackers  contained  therein,  and  increase 
the  facilities  for  selling,  then  that  is  a  use  independent  of  their  employ- 
ment m  the  importation  of  the  merchandise.  It  is  for  you  to  pass  upon 
the  evidence,  and  I  say  nothing  that  is  binding,  but  I  do  not  hesitate  to 
say  that,  in  the  judgment  of  the  court,  if  the  evidence  is  believed,  and 
there  is  no  contradiction,  it  being  all  from  the  plaintiff's  witnesses  and 
from  the  plaintiff  himself,  these  boxes  have  a  merchantable  value  out- 
side their  use  in  transporting  the  crackers,  and  that  value  is  obtained  in 
selling  them. 

The  plaintiff  requests  the  court  to  instruct  the  jury  that  if  they  find 
the  boxes  upon  which  the  duties  were  imposed  in  this  case  had  no 
other  purpose  or  use  than  to  enhance  the  salability  of  the  goods  con- 
tained therein,  to  find  a  verdict  for  the  plaintiff,  subject  to  the  right  of 
the  court  to  enter  judgment  for  the  defendant  rum  obstante  veredicto,  if  the 
court  shall  be  of  opinion,  as  matter  of  law,  that  a  package  or  covering 
designed  to  increase  the  salability  of  the  article  therein  contained,  but 
having  no  other  commerical  use,  is  dutiable  within  section  7  of  the  act 
of  congress,  entitled  ^'An  act,"  etc.,  passed  March  3,  1883.  This  point 
is  refused. 

Verdict  for  defendant. 


Winters  v.  Cadwaladbb. 
(Circuit  Court,  E.  D.  Pennsylvanicu    October  8, 1889.) 

1.  Customs  Duties— Construotiok  of  Laws— Coverings  of  Merohakdisb 

The  purpose  of  section  7,  Act  March  8, 1888,  (customs  duties,)  was  to  entitle  im- 
porters of  merchandise  to  relief  from  payment  of  duty  upon  the  genuine  means  of 
preservation  of  merchandise  in  course  of  transportation,  by  removing  the  duty  upon 
the  box,  wrappings,  or  coverings  that  were  usual  and  necessary  in  inclosing,  pro- 
tecting, and  carrying  the  goods,  and  imposing  a  duty  amounting  to  a  penalty  on 
packages  which  were  intended  for  a  subsequent  use.  ^ 

8.  BAaiB—CLA.88iricATioN— Pictured  Boxes— Penalties. 

Cubical  blocks,  capable  of  being  arranged  In  a  aeries  of  pictures,  were  imported 
in  a  box  which  also  contained  pictures  from  which  thd  pictures  into  which  the 
blocks  were  arranged,  were  found  and  a  similar  picture  on  the  top  of  the  lid.  Tes- 
Umony  was  given  that  the  picture  was  placed  on  the  lid  to  save  varnishing  it. 
Held,  in  the  opinion  of  the  court,  as  the  picture  alone  is  used,  and  it  differs  in  its 
use  in  no  wise  from  the  use  of  the  other  piotures  contained  in  the  box,  the  importer 
is  not  liable  to  the  100  per  oent.  penally. 

Asmmpsit  by  Anton  Winters  against  John  Cadwalader,  Collector. 

This  was  a  suit  brought  by  the  plaintiff  to  recover  certain  duties  al- 
leged by  hinai  to  have  been  improperly  exacted  upon  an  importation  of 
cubic  picture  blocks  in  boxes,  upon  the  lids  of  which  was  pasted  a  pict- 
ure into  which  the  contents  could  be  arranged.     The  appraiser  returned 
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them  as  being  for  use  other  than  the  bona  fide  transportation  of  the 
goods,  and  assessed  the  duty  at  100  per  cent.  The  other  five  pictures 
into  which  the  blocks  could  be  arranged  were  upon  separate  sheets  placed 
inside  of  the  box,  and  the  plaintiff  testified  that  the  reason  why  the  sixth 
picture  was  pasted  upon  the  lid  of  the  box  was  merely  to  save  the  ex- 
pense of  varnishing,  and  did  not  affect  the  price  of  the  article,  b\it  that 
Avhen  the  contents  were  being  used  as  toys  the  lid  of  the  box  was  also 
used.     The  verdict  was  in  favor  of  the  plain tiflF. 

Frank  P.  Prichard,  for  plaintiff. 

J.  R.  Rmd,  U.  8.  Dist.  Atty.,  and  W.  WUMm  Carr,  Asst.  U.  S.  Dist. 
Atty.,  for  defendant. 

Butler,  J. ,  (charging  jury  orally.)  The  court  need  not  repeat  the  general 
observations  made  in  your  presence  in  the  preceding  case.  The  defend- 
ant, the  government  of  the  United  States,  for  the  purpose  of  getting  be- 
fore you  its  views  of  the  law,  has  asked  the  court  to  charge  you  as  fol- 
lows: 

"(1)  If  you  believe  that  the  boxes  in  question  in  this  suit,  are  of  a  material 
or  form  desi^rned  for  use  otherwise  than  for  the  bona  fide  transportation  of 
the  goods  to  the  United  States,  your  verdict  should  be  for  the  defendant. " 

That  is  true. 

"(2)  If  you  believe  from  the  evidence,  and  an  inspection  of  the  sample  box» 
that  there  was  a  substantial,  material,  and  valuable  use  which  these  boxes  were 
designed  to  subserve,  and  which  was  otherwise  than  to  preserve  the  blocks 
and  carry  them  in  security,  then  your  verdict  must  be  for  the  defendant." 

That  is  substantially  the  same  thing,  and  is  true. 

"(3)  If  you  believe  that  the  material,  the  form,  and  picture  upon  the  lid  of 
the  box,  was  so  substantially  a  part  of  the  design  of  the  box,  as  to  materially 
affect  its  valCie  and  the  value  of  its  contents,  and  is  so  regarded  both  by  the 
buyer  and  the  seller,  and  is  designed  for  that  purpose,  then  your  verdict  should 
be  for  the  defendant. " 

That  is  true,  also. 

*'(4)  Even  if  you  believe  that  the  box  or  covering  involved  in  this  suit,  is 
the  usual  and  necessary  covering  of  such  goods,  yet  if  you  also  believe  that 
the  material  and  form  of  the  box  was  designed  for  use  otherwise  than  for  the 
bona  fide  transportation  of  the  goods,  then  your  verdict  should  be  for  the  de- 
fendant." 

That  is  but  a  repetition  of  the  same  thought  contained  in  the  points 
already  read,  and  is  affirmed. 

"(5)  If  you  believe  that  these  boxes  or  coverings  are  constructed  upon  a 
plan  which  facilitates  and  contemplates  their  use  in  connection  with  their  con- 
tents, while  such  contents  are  being  themselves  used,  then  they  are  designed 
for  a  use  other  than  for  transportation  to  the  United  States  merely,  and  your 
veidjct  should  be  for  the  defendant." 

That  is  another  form  of  stating  the  same  thing. 

"(6)  If  you  believe  that  there  is  a  use  made  of  the  boxes,  disconnected 
from  the  transportation,  then  your  verdict  should  be  for  the  defendant." 
That  is  but  a  repetition  of  the  same  thing,  and  is  true. 
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"(7)  If  there  is  a  use  for  which  these  boxes  are  designed  otherwise  than  for 
transportacion  only,  although  the  use  for  transportation  was  also  designed, 
then  your  verdict  should  be  for  the  defendant." 

That  is  the  same  thing  slightly  varied,  simply  in  verbiage. 

"(8)  Your  verdict  should  be  for  the  defendant.*' 

The  eighth  point  asks  us  to  take  the  case  from  the  jury,  and  direct  a 
verdict  lor  the  defendant,  and  this  we  decline  to  do.  The  purpose  of 
the  seventh  sectipn  of  the  act  of  1883  was  to  entitle  importers  of  mer- 
chandise to  relief  from  payment  of  duty  upon  the  means  of  preservation 
of  .the  merchandise  in  course  of  transportation.  It  was  to  relieve  them 
from  duty  upon  the  box,  wrappings,  or  coverings  that  are  usual  and 
necessary  in  inclosing,  protecting,  and  carrying  the  goods  in  course 
of  transportation.  It  was  intended  for  nothing  more.  It  was  not  in- 
tended to  relieve  any  part  of  the  merchandise  from  taxation,  but  was  in- 
tended to  relieve  this  covering  from  liability  to  taxation.  Wherever  it 
is  made  to  appear  that  the  covering,  boxes,  wrappers,  or  bags  are  not 
honestly  intended  simply  for  that  use,  but  for  an  additional  or  other  use, 
or  where  it  is  shown  that  they  are  designed — that  is,  that  they  are  ap- 
plicable an4  intended,  judging  by  their  construction  and  subsequent  use 
— for  another  additional  use,  then  the  law  punishes  the  use  of  such 
wrapper  or  covering  or  box  by  subjecting  it  to  a  very  high  rate  of  duty, 
a  duty  amounting  to  a  penalty,  100  per  cent.  This  provision  of  the 
statute  is  entitled  to  a  reasonable  construction.  It  is  not  to  be  forced. 
Where  it  is^shown  with  plainness  that  the  covering  is  designed  for  an- 
other use  than  that  of  protecting  the  goods,  securing  them  in  the  course 
of  transportation,  the  importer  who  uses  such  covering  is  subjected  to 
the  penalty  provided  by  this  proviso  to  the  seventh  section.  Unless 
that  appears,  the  importer  should  not  be  subjected  to  the  penalty. 

The  question  here  is  whether  or  not,  in  this  instance,  it  appears  by 
the  evidence  that  these  boxes  were  designed  for  any  other  use  than  that 
of  covering  and  protecting  the  merchandise  in  the  course  of  transporta- 
tion. The  merchandise  consisted  of  blocks  and  pictures.  Was  the  box 
designed  for  any  other  purpose  than  covering,  protecting,  and  conveying 
them?  The  pictures  especially  needed  protection.  You  see  what  they 
are.  They  are  laid  out  in  the  form  in  which  you  see  them.  The  blocks 
might  possibly  be  huddled  into  a  box  of  any  form,  but  the  pictures  re- 
quire better  care.  The  testimony  is  that  it  is  the  universal  custom  to 
transport  them  in  boxes  of  this  kind;  and  it  does  not  seem  to  be  ques- 
tioned here,  and  probably  is  not  open  to  question,  that  if  the  boxes  were 
plain,  (and  they  are  plain  except  as  respects  the  lid,)  if  they  did  not 
have  one  of  the  pictures  pasted  upon  the  lid,  the  government  would  have 
no  case.  If  that  was  so,  the  duty  would  be  improperly  exacted,  and 
should  be  returned.  These  blocks  are  designed  to  form  six  distinct  pict- 
ures, and  the  pictures  for  which  they  are  designed  accompany  the  box; 
live  of  them  are  placed  inside,  and  one  on  the  lid.  The  testimony  is 
that  the  picture  placed  upon  the  lid,  being  itself  varnished,  serves  the 
purpose  of  varnishing  the  lid,  but  that  if  the  picture  was  not  placed  there 
the  lid  itself  would  have  to  be  varnished,  so  as  to  make  it  impervious  to 
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the  moisture  of  the  sea  atmosphere.  Therefore  the  picture  is  pasted 
upon  it.  Is  there  evidence  that  these  boxes  are  used  for  a  purpose  other 
than  that  of  protection  and  conveyance  in  transportation?  It  is  not  con- 
tended that  any  part  of  the  box  is  used  but  the  lid.  Is  the  lid  used  ? 
The  picture  is  used;  and  it  is  on  the  lid.  If  it  was  not  on  the  lid,  it 
would  be  inside  the  box;  the  child  would  take  it  out,  and  place  it  on 
the  lid,  or  on  the  floor,  a  table,  or  anything  else  large  enough  to  support 
it.  Is  it  a  justifiable  conclusion  that,  because  the  manufacturer  pastes 
a  picture  on  the, lid  instead  of  putting  it  inside,  and  allowing  the  child, 
when  he  opens  the  box,  to  place  the  picture  on  the  lid,  that  the  boXy  or 
any  part  of  it,  is  designed  for  any  other  purpose  than  of  transportation? 
I  do  not  hesitate  to  say  to  you  that  in  the  judgment  of  the  court  it  is 
not.  The  question  is  one  of  fact,  however,  and  is  for  j'on;  but  it  seems 
to  me  to  be  so  plain  that  I  am  not  only  justified  in  saying  this,  but  called 
upon  to  say  it.  It  is  the  picture  that  is  used;  it  is  not  the  lid  of  the 
box,  any  more  than  the  lid  of  the  box  would  be  used  if  it  was  merely 
employed  as  a  support  for  the  paper  by  the  child.  The  picture  belongs 
in  the  set.  If  not  on  the  outside  of  the  box,  it  would  be  inside.  Of 
what  importance  is  it  whether  it  is  attached  to  the  lid  of  the  box,  in  so 
far  as  the  use  of  the  picture  is  concerned?  The  other  pictures  are  used; 
they  are  all  subject  to  the  necessity  of  being  placed  upon  a  support.  It 
is  for  you  to  say  whether  it  would  be  just  to  conclude  that  this  box,  be- 
cause one  of  the  pictures  is  pasted  upon  the  surface,  to  avoid  the  neces- 
sity of  varnishing,  is  designed  for  other  use  than  that  of  transporta- 
tion. In  the  judgment  of  the  court  it  is  not,  but  the  question  is  for  you, 
and  you  will  decide  it.  The  provision  of  the  statute  is  intended  to  pun- 
ish a  party  who  uses  coverings  for  the  double  purpose  of  importation 
and  a  subsequent  and  other  use,  and  must  have  a  reasonable  construc- 
tion, not  a  forced  one.  It  subjects  importers  to  the  payment  of  a  pen- 
alty, and  unless  it  is  clear  they  have  violated  the  law  they  should  not  be 
thus  punished.  The  case  differs  altogether  in  its  aspects  from  the  case 
previously  decided.     MartindaU  v.  Cadvxdader,  ante^  408. 

Verdict  for  plaintiff. 


Frost  et  aH.  v.  Rindskopf  d  al. 
(Circuit  Courty  E,  D,  New  York,    April  Term,  1800.) 

1.  Tbadb-Marks— What  wn.L  bb  Pboteoted— "Warrbn  Hosb  Supporter." 

While  the  words  "Warren  Hose  Supporter, "  when  used  alone,  may  not  con- 
stitute a  valid  trade-mark,  yet  when  used  in  connection  with  a  cut  of  a  hose  sup- 
porter engaged  with  a  stocking,  and  placed,  as  labels,  on  boxes  containing  hose 
supporters,  they  are  sufficiently  arbitrary  to  fairly  denote  the  origin  of  the  goods, 
and  are  entitled  to  protection  as  a  trade  mark. 

2.  Patents  por  Inventions— Expiration— Rights  op  Patentee. 

While,  after  the  expiration  of  a  patent,  any  one  has  the  right  to  manufacture  the 
article,  and  to  designate  it  by  the  name  bv  which  it  has  become  known  to  the  pub- 
lic, yet  no  one  has  the  right  to  represent  in  any  manner  that  his  goods  are  actually 
manufactured  by  the  patentee. 
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8.  Trai>e  Mark»— Intrinoembnt. 

A  trade-mark  consisting  of  the  words  "Warren  Hose  Suppol'ter,  *»  and  a  cut  of 
a  hose  supporter  engaged  with  a  stocking,  is  infringed  by  another  in  all  respects 
similar,  except  that  the  word  **  Warranted"  in  substituted  for  **  Warren. " 

In  Equity.     On  bill  for  injunction. 
Gilbert  M,  Pbffnvpton^  for  orators. 
H.  A.  Westy  for  defendants. 

Wheeler,  J.  This  suit  is  brought  against  alleged  imitators  of  a 
trade-mark  consisting  of  the  words  "Warren  Hose  Supporter,"  and  a  cut 
of  a  hose  supporter  engaged  with  a  stocking,  used  by  the  orators,  under 
the  firm  name  of  the  Warren  Hose  Supporter  Company,  on  labels  on 
boxes  of  hose  supporters  in  seUing  them.  The  orators  have  dealt  in 
these  goods  in  connection  with  patent  No.  135,899,  dated  February  18, 
1873,  and  granted  toElisha  Foote  for  grain  bands  and  bag  ties,  and  No. 
159,291,  dated  February  2,  1875,  and  granted  to  Andrew  Warren,  for 
stocking  and  skirt  holders.  The  cut  of  the  supporter  in  the  orators' 
trade-mark  represents  it  as  patented  under  the  date  of  the  Foote  patent. 
Their  goods  have  long  been  known  as  "Warren  Hose  Supporters."  The 
defendants  insist  that  this  is  not  such  a  trade-mark  as  to  be  the  subject 
of  exclusive  use;  that  the  use  of  the  representation  of  a  patent  is  so  de- 
ceptive as  to  preclude  protection;  and  that  they  have  the  right  to  repre- 
sent their  goods  to  be  the  Warren  Hose  Supporters,  and  have  done  no 
more.  Perhaps,  as  argued  for  the  defendants,  the  words  "Warren  Hose 
Supporter"  alone  would  not  constitute  a  valid  trade-mark;  but,  in  con- 
nection with  the  cut,  they  appear  to  be  more  than  merely  descriptive,  and 
sufficiently  arbitrary  to  denote  fairly  the  origin  of  the  goods  when  used 
for  that  purpose.     McLean  v.  Fleming,  96  U.  S.  245;  Hostetter  v.  AdamSy 

20  Blatchf.  326,  10  Fed.  Rep.  838;  Stocking  Co.  v.  Mack,  21  Blatchf.  1, 
12  Fed.  Rep.  707. 

That  when  the  defendants  make  what  are  known  as  "Warren  Hose 
Supporters"  they  have  the  right  to  designate  them  as  such  seems  to  be 
clear.     Fairbanks  v.  Jacobus,  14  Blatchf.  337;  Sewing-Mach.  Co.  v.  Frame, 

21  Blatchf.  431,  17  Fed.  Rep.  623.  But  this  does  not  include  the  right 
to  represent  in  any  manner  that  their  goods  came  from  others.  This  is 
shown  by  the  reasoning  of  these  cases,  and  by  others  on  the  same  sub- 
ject. Singer Manufg  Co.  v.  June  Manufg  Co.,  41  Fed.  Rep.  208;  Same 
V.  Bent,  Id.  214.  The  defendants  use  the  word  "Warranted  "  in  place  of 
"Warren,"  with  the  cut  of  a  hose  supporter  engaged  with  a  stocking, 
similar  to  that  of  the  orators'  label.  They  suggest  that  they"  use  that 
word  to  indicate  that  they  have  the  right  to  sell  these  hose  supporters. 
Such  use  of  the  word  is  hardly  necessary  for  that  purpose;  and  the  want 
of  a  better  excuse  leaves  room  for  an  inference  that  it  is  used  for  its 
similarity  to  the  corresponding  word  in  the  orators'  libel,  and  the  de- 
fendants have  so  placed  numbers  and  words,  indicating  sizes  and  quan- 
tity, in  similarity  to  those  on  the  orators'  labels,  as  to  lead  in  the  direc- 
tion of  the  conclusion  that  methodical  imitation  of  those  labels  was  in- 
tended.    Manufacturing  Co.  v.  Ludding,  23  Blatchf.  46,  22  Fed,  Rep. 
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823.  This  amounts  to  more  than  showing  forth  what  the  wares  are. 
It  appears  to  be  an  intentional  setting  of  the  orators'  mark  to  the  defend- 
ants' wares  to  make  them  pass  for  the  orators'  wares.  The  Foote  patent 
did  not  expire  till  lately,  since  this  suit  was  begun.  A  part  of  the 
Warren  Hose  Supporter  may  have  been  a  new  use  of  the  device  covered 
by  it.  The  supporter  is  not  so  clearly  outside  of  it  as  to  make  the  ref- 
erence to  it  a  fraud.  As  the  case  stands,  and  is  now  considered,  the 
orators  seem  to  be  entitled  to  a  decree  making  the  preliminary  injunction 
heretofore  granted  permanent,  and  to  an  account  of  profits.  Let  a  de- 
cree making  the  temporary  injunction  permanent,  and  for  an  account  of 
profits,  with  costs,  be  entered. 


PiRKL  V.  Smith  et  al.. 

{Circuit  Court,  E.  D.  New  Torh.    April  Term,  1890.) 

i.  Patents  for  Inventions— Design  Patent— What  Constitutes  Infringement. 

Under  24  U.  S.  St  at  Large,  o.  105,  which  drives  the  owner  of  a  design  patent  an 
action  for  the  sale  as  well  as  the  manufacturd  of  goods  to  which  the  design  sUalL 
have  been  applied  without  his  license,  the  owner  is  entitled  to  recover,  on  showing 
an  unlicensed  sale  of  goods  after  his  patent  went  into  effect,  though  they  may  have 
been  manufactured  before  that  time,  and  though  the  manufacturer  may  have  been 
ignorant  of  the  existence  of  the  patent. 

8.  Same— Damages  for  Infringement. 

The  statute  further  providing  that  any  one  who  violates  any  of  its  provisions 
shaU  be  liable  to  the  owner  of  the  patent  "in  the  amount  of  $250, "  and  for  the  ex- 
cess of  profit  above  that  amount,  and  that  **the  full  amount  of  such  liability"  may 
be  recovered  by  an  action  at  law  or  on  bill  to  restrain  the  infringement,  the  owner 
may  recover  the  $250,  though  he  shows  no  measure  of  profits  due  to  the  design 
alone. 

In  Equit3\     On  bill  for  injunction. 
William  K,  Okott^  for  complainant. 
Leavitt  &  Keith,  for  defendants. 

Wheeler,  J.  This  suit  is  brought  upon  design  patent  No.  18,293, 
dated  May  1,  1888,  issued  to  the  orator  for  a  window-guard.  The  de- 
fendants admit  that  window-guards  of  this  design  were  ordered  of  them 
in  March,  1888,  and  delivered  by  them. in  July,  1888,  but  deny  that 
they  knew  of  the  patent  before  the  delivery,  and  such  knowledge  is  not 
shown.  A  Statute  provides  that-for  any  person  other  than  the  owner  of 
a  patent  for  a  design,  without  license,  to  apply  the  design,  or  any  color- 
able imitation  thereof  "to  any  article  of  manufacture  for  the  purpose  of 
sale,  or  to  sell  or  expose  for  sale  any  article  of  manufacture  to  which 
such  design  or  colorable  imitation  shall,  without  the  license  of  the  owner, 
have  been  applied,  knowing  tliat  the  same  has  been  so  applied,"  shall, 
during  the  term  of  the  patent,  be  unlawful ;  and  that  any  person  vio- 
lating these  provisions,  or  either  of  them,  "shall  be  liable  in  the  amount 
of  two  hundred  and  fifty  dollars,"  and  for  the  excess  of  profit  above 
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that  amount,  "the  full  amount  of  such  liability"  to  be  recovered  '*by 
action  at  law,  or  upon  a  bill  in  equity  for  an  injunction  to  restrain  such 
infringement."  24  St.  1887,  c.  105.  Whether  the  defendants  applied 
the  design  to  the  guards  before  or  not  till  after  May  1,  1888,  is  not 
shown;  and,  as  argued  in  their  behalf,  they  may  not  have  so  applied  it 
within  the  term  of  the  patent,  which  began  on  that  day,  and  cannot 
be  held  liable  under  this  statute  for  that.  But  the  sale  of  the  guards 
was  completed  when  they  were  delivered,  which  was  in  July,  1888, 
and  clearFy  within  the  term  of  the  patent.  They  knew  that  the  design 
had  been  applied  to  the  guards  which  they  so  sold,  for  they  applied  it; 
and  they  knew  it  was  so  applied  without  license,  for  they  had  no  license, 
and  must  have  known  that.  That  they  did  not  know  of  the  patent  is 
urged  against  liability  on  account  of  the  sale;  but  the  statute  does  not 
include  knowledge  of  the  patent  among  the  things  necessary  to  create 
this  liability.  It  only  requires  that  the  design  shall  have  been  applied 
without  license,  and  a  sale,  "knowing  that  it  has  been  so  applied." " 
The  defendants,  unwittingly  perhaps,  appear  to  have  brought  themselv(3S 
clearly  within  this  branch  of  the  statute. 

The  orator  has  shown  no  measure*  of  profits  due  to  the  design  alone, 
and  asks  for  no  profits  beyond  the  $250  given  by  the  statute.  Counsel 
for  the  defendants  argues  that  this  is  a  penalty,  or  forfeiture,  which  can- 
not be  recovered  in  this  form.  That  the  profits  could  be  recovered  in 
this  form,  without  the  statute,  is  not  questioned.  The  statute  seems  to 
give  this  amount  as  a  measure  of  profits  in  cases  where  a  less  amount 
only  can  be  proved,  and  not  as  a  penalty  above  the  actual  profits.  The 
profits  as  such,  whether  fixed  in  amount  by  statute  or  by  finding,  would 
be  recoverable  in  the  same  manner  in  either  case.  Neunnan  v.  Waite,  43 
Vt.  587;  Waite  v.  Dowley,  94  U.  S.  527.  The  statute  itself  removes  all 
doubt  about  this  by  expressly  providing  for  the  recovery  of  the  full 
amount  of  the  liability  upon  a  bill  in  equity  for  an  injunction  to  re- 
strain the  infringement.  This  is  such  a  bill.  The  statute  seems  to  be 
intended  to  carry  out  the  idea  that  the  amount  of  the  liability  is  merely 
a  fixed  measure  of  profits  which  may  be  decreed  in  equity  as  an  inci- 
dent to  the  jurisdiction  for  relief  by  injunction  in  the  same  behalf.  Root 
V.  Railway  Co,,  105  U.  S.  189.  As  the  orator  claims  no  profits  beyond 
the  $250  given  by  the  law,  there  is  no  question  about  the  amount,  and 
no  occasion  to  send  the  case  to  a  master.  A  decree  for  the  orator  for 
that  amount  of  profits  as  an  incident  to  a  decree  for  an  injunction  ap- 
pears to  be  required  by  that  statute,  as  the  case  sUmds. 

Counsel  for  the  defendants  further  insists  that  the  cross-examination 
of  the  orator  shows  an  abandonment  of  the  substantial  part  of  this  design 
{  to  the  public;  and  he  asks  leave  to  amend  the  answer,  and  make  this  de- 

fense, if  that  evidence  will  bear  it  out.    But  this  testimony  shows  rather 
j  a  preference  of  one  style  of  guards  of  this  design  to  another  than  any  pur- 

i  pose  to  abandon  the  design  itself.     It  would  fall  far  short  of  making  out 

I  this  defense  if  set  up.     I^et  a  decree  be  entered  for  an  injunction,  and 

$250  profits,  with  costs. 


Digitized  by 


Google 


412  FEDERAL  REPORTEB ,  VOl.  42. 

Root  v.  Sioux  City  Cable  Ry.  Co.  et  d. 

{Circuit  Court,  N,  D.  Iowa,    June  2, 1890.) 

Patestts  for  Inventions— Combixation—Formeb  Patent. 

A  second  patent,  which  involves  the  same  elements  as  are  combined  in  a  former 
patent  to  the  same  person,  with  such  modifications  and  changes  only  as  the  use  of 
the  original  form  would  suggest  to  any  skilled  mechanic,  and  as  require  no  invent- 
ive skill,  is  void.  * 

In  Equity.     Bill  to  restrain  infringement  of  letters  patent, 

Cobum  <k  Thacher,  for  complainant. 

C.  L.  Wright  and  Offidd  &  Towle,  for  defendants. 

Shiras,  J.  On  the  10th  of  February,  1880,  there  were  issued  to 
William  Eppelsheimer  letters  patent  No.  224,284,  for  "certain  new  and 
useful  improvements  in  the  construction  of  wire  cable  railroads."  By 
assignment,  the  present  complainant  is  now  the  owner  of  this  patent, 
and  brings  the  present  bill  against  the  defendant  company  on  the  ground 
that  it  is  infringing  the  second  claim  of  the  patent,  which  is  as  follows: 
"The  combination  of  the  standards,  A,  with  the  bars,  E,  E,  of  the  form 
herein  shown,  and  knee-braces,  P,  F,  as  a  means  of  supporting  and  con- 
necting together  the  rail  stringers,  H,  H."  The  defenses  relied  on  are  four- 
fold: That  the  second  claim  of  the  patent  is  void,  in  view  of  the  condi- 
tion of  the  art;  that  it  is  void  for  want  of  inventive  novelty;  that  the 
patentee  dedicated  and  abandoned  the  invention  to  the  public  by  exhib- 
iting the  same,  but  not  claiming  it,  in  certain  English  patents  procured 
by  him  before  the  date  of  the  American  patent;  that  the  defendant  does 
not  infringe.  An  examination  of  the  vatious  patents  antedating  that 
sued  on  shows  that  at  the  date  of  its  issuance  many  devices  were  in  use 
or  had  been  described  for  the  accomplishment  of  the  object  sought  in  the 
combination  described  in  the  second  claim  of  patent  No.  224«284.  In 
a  patent  issued  to  the  same  patentees  under  date  of  July  31,  1877,  and 
numbered  193,757,  is  found,  it  seems  to  me,  every  element  present  in 
the  combination  described  in  claim  2  of  the  patent  sued  on  in  the  pres- 
ent case,  unless  it  may  be  the  knee-braces,  F,  F.  It  is  entirely  dear 
that  the  devices  described  in  No.  193,757  are  intended  to  serve  the  same 
purpose  as  the  combination  found  in  the  patent  sued  on,  and  the  changes 
in  the  shape  are  only  such  as  would  naturally  be  expected  to  be  devel- 
oped from  the  use  thereof  in  practice.  If  patent  No.  193,757  had  been 
issued  to  a  person  other  than  Eppelsheimer,  I  do  not  see  any  escape 
from  the  conclusion  that  claim  2  of  the  patent  sued  on  would  have  to  be 
held  an  infringement  of  the  prior  patent,  and  therefore  void.  With 
slight  modifications  and  changes,  not  involving  any  inventive  skill,  it 
repeats  the  same  devices  shown  in  the  patent  No.  193,757,  and  for  the 
same  purposes.  It  cannot  be  permitted  to  an  inventor  to  secure  a  sec- 
ond and  later  patent  upon  a  former  invention  by  making  such  improve- 
ments thereon  as  the  use  of  the  original  form  would  suggest  to  any  skilled 
mechanic,  and  which  did  not  require  the  exercise  of  invention.     Such 
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second  patent  must,  tinder  such  circumstances,  be  held  void,  or  other- 
wise a  patentee  conld  prolong  his  monopoly  indefinitely,  and  it  is  not 
necessary  to  cite  authorities  in  support  of  this  proposition.  The  patent 
Bued  on  being  void  for  the  reason  stated,  the  bill  of  complainant  based 
thereon  is  dismissed,  at  his  costs. 


The  John  G.  Stevens. 

The  R.  S.  Cabter. 

Loud  et  d.  v.  The  J.  G.  Stevens  and  The  B.  S.  Cabteb. 

•  {CircuU  Courts  E.  D,  New  York,    November  89, 1889.) 

MARimCB  L1EN8— DA.MAGE8  BT  COLLISION— PrIOBITT. 

On  interveDtion  by  material-men  in  libel  against  vessels  for  damages  from  oollts* 
ion,  the  objection,  that  the  preference  given  maritime  liens  created  by  collision  over 
prior  liens  for  repairs  and  supplies  ought  not  to  apply  because  the  collision  was 
caused  partly  by  the  fault  of  the  vessel  injured,  and  that  such  vessel  should  not 
be  allowed  to  profit  by  its  wrong  to  the  detriment  of  innocent  material-men,  can- 
not  be  considered,  where  the  only  evidence  that  the  injured  vessel  was  at  fault  is 
the  record  of  a  judgment  In  another  suit  declaring  her  at  fault,  which  is  set  up  in* 
an  answer  by  interveners,  motion  to  file  which  has  been  denied. 

In  Admiralty.  For  former  report,  see  88  Fed.  Bep.  516,  40  Fed. 
Eep.  331. 

George  A.  Black,  for  libelants* 
Mark  Ash^  for  intervenors. 

Blatchfobd,  Circuit  Justice.  The  opinion  delivered  by  me  in  this  case 
on  the  81st  of  October,  1889,  (40  Fed.  Rep.  331,)  did  not  allude  to  one 
question  raised  in  it,  although  the  point  was  not  overlooked.  It  has 
now  been  presented  again  by  briefs  on  both  sides. 

It  is  insisted  on  behalf  of  the  material-men  that  the  rule  that  liens 
for  damages  are  superior  to  liens  for  repairs  and  supplies  should  be  mod- 
ified in  this  particular  case,  on  the  ground  that  the  collision  for  which 
the  libelants  are  seeking  damages  was  caused  partly  by  the  ftuM  of  the 
schooner  Flint,  owned  by  the  libelants;  that  a  wrong-doer  suffering 
damage  by  a  collision  stands  in  a  different  position  from  an  innocent 
party  who  suffers  such  damage;  that  the  fault  of  the  wrong-doer  de- 
stroyed the  security  which  the  material-men  had;  and  that  the  wrong- 
doer ought  not  to  profit  by  his  own  wrong,  to  the  detriment  of  the 
innocent  material-men,  who  were  not  in  pari  delicto  with  him. 

It  is  further  urged  that,  if  the  material-men  took  the  risk  of  the  neg- 
ligence of  the  owners  of  the  tug,  the  owners  of  the  Flint  also  took  the  risk 
of  the  n^igence  of  those  who  were  in  charge  of  her;  that,  in  that  aspect, 
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the  material-men  and  the  owners  of  the  Flint  stand  on  an  equal  footing, 
and  the  material-men  should  be  preferred  and  be  prior  in  right,  because 
they  were  prior  in  time;  that,  as  to  the  cargo  on  board  of  the  Flint,  the 
owner  of  such  cargo  could  not  have  recovered  if  the  Flint  had  been 
wholly  in  fault,  and  that  he  ought  to  recover  only  a  part  of  the  dam- 
age to  the  cargo,  if  the  Flint  were  partly  in  fault,  the  cargo  being  in 
either  case  free  from  fault;  that  the  material-men  were  also  free  from  fault; 
and  that,  in  any  event  the  owner  of  the  cargo  stands  in  the  same  re- 
lation as,  and  in  no  better  position  than,  the  material-men. 

There  are  two  conclusive  answers  to  the  propriety  of  the  application 
of  the  views  above  suggested  to  the  present  case,  even  if  they  would  be 
sound  in  any  case.  By  the  final  decree  of  the  district  court,  there  was 
awarded  to  the  libelants,  for  the  damages  sustained  by  the  Flint, 
85,537.85,  and  for  the  damages  sustained  by  the  cargo  carried  by  her, 
$9,778.67.  The  interlocutory  decree  against  the  Carter  was  entered  by  de- 
fault, and  on  a  consent  that  her  answer  to  the  libel  be  stricken  out,  and 
that  the  libelants  recover  for  the  damages  caused  by  the  collision.  The 
record  does  not  show  that,  any  division  of  damages  was  made  in  this 
case  by  the  district  court,  nor  is  there  any  competent  evidence  to  show 
that  any  such  division  of  damages  has  been  made  by  any  court,  or  that 
this  court,  or  any  court,  has  held  that  the  Flint  was  in  fault  in  the  col- 
lision. 

•  It  appears  by  the  record  that  in  April,  1889,  the  three  intervenors  who 
claimed  to  recover  for  repairs  and  supplies  made  a  motion  in  the  dis- 
trict court  for  leave  to  file  a  joint  answer  to  the  libel.  In  that  pro- 
posed answer  it  was  set  forth  that,  before  the  commencement  of  this  suit, 
the  libelants  had  brought  a  suit  for  the  same  cause  of  action  in  the  dis- 
trict court  of  the  United  States  for  the  southern  district  of  New  York, 
against  the  two  tugs  and  the  bark  Doris  Eckhoff;  that  in  that  suit  the 
bark  was  duly  attached,  and  her  claimants  appeared  and  answered;  that 
the  tugs  were  not  attached  in  that  suit,  but  their  owners  were  made 
parties  to  it  in  personam,  and  appeared  and  answered;  that  that  suit 
was  heard  upon  pleadings  and  proofs,  and  the  distrijt  court  for  the 
southern  district  of  New  York  made  a  decree  in  it,  in  October,  1887, 
adjudging  that  the  Flint  had  been  guilty  of  fault  causing  the  collis- 
ion, and  that  by  reason  thereof  the  libelants  could  recover  only  half 
of  their  damages;  that  such  adjudication  was  binding  upon  the  libelants 
in  the  present  suit;  and  that,  for  that  reason,  they  should  be  postponed, 
in  the  payment  of  any  damages  which  they  might  recover  against  the 
proceeds  of  the  sale  of  the  tugs,  to  the  claims  of  the  intervenors.  The 
prayer  of  the  proposed  answer  was  that  the  intervenors  might  be 
awarded  such  preference.  The  o[)inion  of  Judge  Brown,  in  the  dis- 
trict court  for  the  southern  district  of  New  York,  holding  that  the  libel- 
ants were  entitled  to  recover  one-half  of  their  damages  against  the  bark 
and  the  owners  of  the  two  tugs,  is  reported  as  the  case  of  The  Doru 
Eckhoff,  32  Fed.  Rep.  555.  But  it  appears  by  the  record  in  this  case 
that  the  motion  for  leave  to  file  such .  proposed  answer  was  denied  by 
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the  district  court,  on  the  ground  that  the  facts  set  forth  in  it,  if  taken 
to  be  true,  were  not  suflBeient  in  law  to  give  a  preference  to  the  claims 
of  the  intervenors  over  the  claim  of  the  libelants.  There  is  no  evi- 
dence in  the  record  that  the  Flint  was  in  fault.  The  allegation,  in  the 
proposed  answer,  of  her  fault  cannot  be  taken  as  true^  because  the  an- 
swer was  not  allowed  to  be  filed,  and  therefore  its  allegations  cannot  be 
taken  to  have  been  admitted  to  be  true.  The  record  of  the  case  in  the 
southern  district  of  New  York  is  not  made  part  of  the  record  in  this 
case.  The  decision  in  the  case  in  the  southern  district  of  New  York  ap- 
pears to  have  been  made  in  October,  1887,  and  the  interlocutory  decree 
before  referred  to,  adjudging  that  the  answer  to  the  libel  be  stricken  out, 
and  that  the  libelants  recover  for  the  damages  caused  by  the  collision, 
was  entered  on  consent,  in  October,  1888.  As  neither  the  district  court 
nor  this  court  has  passed  upon  the  question  of  the  fault  of  the  Flint, 
and  the  decision  of  the  district  court  for  the  southern  district  of  New 
York  is  not  presented  in  such  a  way  as  to  operate  as  res  adjudicata,  the 
point  raised  by  the  intervenors  is  not  open  for  consideration. 

Another  answer  is  this:  A  division  of  damages  would  not  leave  any- 
thing for  the  intervenors.  It  does  not  appear  by  the  record  exactly  what 
is  the  amount  in  the  registry  of  the  court  to  be  distributed.  The  state- 
ment in  the  final  decree  of  the  district  court  is  that  the  amount  due  to 
the  libelants  exceeds  the  amount  in  the  registry.  It  is  stated  in  the 
brief  of  the  counsel  for  the  libelants  that  that  amount  is  only  about 
$2,000.  This  is  less  than  one-half  of  the  damages  sustained  by  the  owners 
of  the  Flint,  and  also  less  than  one-half  of  the  damages  suffered  by  the 
owners  of  the  cargo  which  she  carried.  It  is  unnecessary,  therefore,  to 
consider  on  its  merits  the  question  raised. 

The  intervenors  ask  that,  if  the  point  above  made  by  them  is  not  sus- 
tained, no  costs  of  appeal  be  allowed  against  them,  as  the  question  was 
an  entirely  new  one  in  this  court,  and  the  appeal  was  taken  to  settle  a 
conflict  between  courts  having  co-ordinate  jurisdiction.  But  I  see  no 
sufficient  ground  for  not  awarding  costs. 

A  decree  will  be  entered,  awarding  priority  to  the  libelants  in  respect 
of  their  claim  for  damages,  with  costs  against  the  intervenors  person- 
ally. 
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The  Italia.^ 
The  Gellert. 

Haiibubg-American  Packet  Co.  v.  The  Italia 
(Diatrict  Court,  E.  D.  New  York.    June  2, 1890.) 

Salvage— CJoMPENBATioN—TowiNQ  Ship  with  Broken  Shaft. 

Where  the  steani'Ship  I.  became  disabled  at  sea  by  the  breakinff  of  her  tannel  shaft, 
and  in  such  condition  was  towed  for  750  miles,  to  the  port  or  New  York,  by  the 
steam-ship  G.,  both  vessels  being  of  larse  value,  and  having  valuable  cargoes  and 
many  passengers  on  board,  it  was  held  that  the  G.  should  recover  125,000  as  salvage 
award  for  her  services. 

In  Admiralty.     Action  to  recover  salvage. 

The  steam-ship  Italia,  bound  from  Hambui^  to  New  York,  broke  her 
tunnel  shaft  while  laboring  in  a,  heavy  sea.  The  shaft  was  temporarily 
repaired,  and  the  vessel  continued  slowly  on  her  course  at  a  speed  of 
about  three  knots  per  hour.  *  The  weather  at  this  time  was  favorable. 
The  Italians  sails  were  of  no  practical  use,  and  her  shaft  was  liable  to 
break  again  at  any  time,  especially  if  the  weather  should  become  bad. 
She  ran  284  miles  in  this  condition,  when  she  was  overtaken  by  the 
steam-ship  Gellert,  also  bound  from  Hamburg  to  New  York.  She  was 
then  about  750  miles  from  New  York,  and  320  miles  from  Halifax.  In 
response  to  her  distress  signals,  the  Gellert  came  to  her  assistance,  made 
fast  to  her  by  hawsers,  and  towed  her  to  the  port  of  New  York;  the 
service  occupying  about  four  days.  The  weather  during  the  towing 
was  at  times  stormy,  and  after  the  arrival  of  the  vessels  at  New  York 
the  path  over  which  they  had  come  was  swept  by  a  succession  of  gales. 
The  Italia  was  at  no  time  completely  disabled,  but  used  her  own  steam- 
power  and  sails  during  the  whole  of  the  towage.  Her  value,  with  her 
cargo  and  freight,  was  $473,421.88.  She  was  carrying  220  passengers. 
The  Gellert  was  worth  $400,000,  and  she  had  on  board  at  the  time  of 
the  service  461  passengers. 

Wheeler  J  Cortia  &  Oodkirij  for  libelant. 

Wing^  Shoudy  &  PuJtnam^  for  claimant. 

Benedict,  J.  I  am  of  the  opinion  that  the  facts  presented  show  the 
rendition  of  an  important  salvage  service  to  a  vessel  of  large  value,  by 
which  she  was  relieved  from  a  position  of  peril.  Upon  the  evidence,  I 
am  of  the  opinion  that  $25,000  is  a  proper  salvage  reward  for  the  serv- 
ices rendered.     The  salvage  award  is  therefore  fixed  at  that  sum. 

1  Reported  by  Edward  G.  Benedict^  Esq.,  of  the  New  York  bar. 
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United  States  v.  Nobsgh. 
iCircuU  Cwirt,  E.  D,  Missouri,  B.  D.  June  12, 1890.) 

1.  Federal  Courtb—Jubibdiction— Canceling  Deorxb  of  Naturalizatioh. 

The  United  States  can  sue  in  a  federal  court  for  the  cancellation  of  a  certificate 
or  decree  of  naturalization,  which  has  been  obtained  by  fraud  in  a  state  court. 

8.  Samib— Fraud— Pleading. 

A  bill  by  the  United  States  in  the  federal  court,  to  cancel  the  decree  of  naturally 
zation  of  a  state  court,  which  merely  alleges  that  defendant  was  admitted  to  be- 
come a  citizen  on  his  own  application,  without  the  examination  of  witnesses,  and 
without  inquiry  by  the  court  as  to  his  qualifications;  that  defendant  knew  the 
facts  stated  in  the  decree  were  false;  and  that  the  decree  was  obtained  by  fraud 
practiced  on  the  court, — is  demurrable,  though  it  shows  the  decree  to  have  been 
erroneous,  since  defendant  would  not  be  guilty  of  fraud  merely  because  he  applied 
for  naturalizatiOD,  knowing  that  he  was  not  entitled  to  it.  Facts  must  be  shown 
by  the  bill  from  which  the  court  may  judge  whether  the  decree  was  fraudulently 
obtained,  and  the  court  Imposed  upon. 

In  Equity. 

Geo.  D.  Beynolds,  U.  8.  Dist.  Atty. 

William  C.  Marshall^  for  defendant. 

Thayer,  J.  The  right  of  the  United  States  to  sue  for  the  cancellation 
of  a  certificate  of  decree  of  naturalization  that  has  been  obtained  by  fraud 
is  probably  co-extensive  with  the  ri^ht  now  accorded  the  United  States 
to  sue  for  the  cancellation  of  patents  that  have  been  fraudulently  pro- 
cured. U.  S.  V.  Tdephme  Co.,  128  U.  S.  315,  9  Sup.  Ct.  Rep.  90,  As 
no  controversy  has  arisen  on  this  point,  I  shall  assume  that  the  attorney 
general  had  the  right  to  file  the  present  bill,  even  in  the  absence  of  any 
express  legislative  enactment  authorizing  such  a  proceeding.  It  is  con- 
tended, however,  that  the  federal  courts  have  no  power  to  nullify  decrees 
of  naturalization  granted  by  state  courts,  although  they  were  obtained  by 
fraud;  and,  as  this  contention  presents  a  question  that  is  fundamental  in 
all  suits  of  this  character,  it  will  be  first  considered.  I  do  not  under- 
stand the  claim  to  be  that  a  decree  of  naturalization  stands  upon  any  dif- 
ferent footing  than  judgments  and  decrees  rendered  in  other  judicial 
proceedings.  It  seems  to  be  conceded,  and  I  entertain  no  doubt,  that 
fraud,  when  practiced  upon  a  court  in  the  trial  of  an  application  for  nat- 
uralization, will  vitiate  an  order  admitting  the  applicant  to  citizenship, 
and  that  any  court  before  whom  such  proceedings  take  place  may,  on  the 
ground  of  fraud,  mistake,  or  irregularity,  vacate  its  own  orders  or  de- 
crees in  that  behalf  made,  provided  such  court  is  one  having  an  inherent 
power  to  correct  or  annul  its  judgments  or  decrees,  by  petition,  bill  of 
review,  or  other  similar  and  equivalent  method  of  procedure.  The  ques- 
tion chiefiy  mooted,  concerns  the  right  of  the  federal  courts  to  annul  the 
judgments  of  state  courts,  or,  what  amounts  to  the  same  thing,  to  enjoin 
a  person  from  exercising  a  right  secured  to  him  by  the  final  judgment, 
order,  or  decree  of  a  state  court,  made  in  a  case  over  which  it  has  juris- 
diction. Fortunately  there  are  what  seem  to  me  to  be  controlling  ad- 
judications on  this  quebtion.  In  the  case  of  Gaina  v.  Faerdes,  92  U.  S. 
10,  it  was  held  that  the  United  States  circuit  court  had  jurisdiction  of  an 
v,42F.no.8— 27 
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original  bill  to  annul  a  will  as  a  muniment  of  title,  and  to  restrain  the 
enforcement  of  a  decree  of  a  state  court  whereby  the  will  had  been  es- 
tablished, upon  the  ground  that  such  decree  was  obtained  by  false  and 
insufficient  testimony.     This  decision  proceeded  upon  the  ground  that, 
as  the  suit  was  essentially  a  proceeding  in  equity  to  impeach  a  decree  on 
the  ground  of  fraud,  and  as  the  courts  of  the  state  could  entertain  such 
a  bill,  similar  authority  was  vested  in  the  federal  courts,  although  the 
decree  to  be  affected  by  the  proceeding  was  a  decree  of  a  state  court.     In 
the  subsequent  case  of  Barrow  v.  Hunton^  99  U.  S.  82,  it  was  also  held 
that  an  original  bill  in  equity,  brought  to  set  aside  a  decree  on  the  ground 
of  fraud,  may  be  maintained  in  the  courts  of  the  United  States,  though 
the  judgment  assailed  is  that  of  a  state  tribunal.     It  was  further  held, 
however,  in  that  case,  that  an  attack  upon  a  judgment  of  a  state  court 
cannot  be  entertained  by  a  federal  court,  where  the  proceeding  is  merely 
tantamount  to  a  motion  to  set  a  judgment  aside  for  irregularity,  or  to  a 
writ  of  error,  or  to  a  petition  or  bill  of  review.     Proceedings  of  the  lat- 
ter character,  as  a  matter  of  course,  are  only  maintainable  in  the  court 
where  the  record  remains.     Proceedings  to  nullify  judgments  of  state 
courts,  or  to  enjoin  parties  from  asserting  any  rights  thereunder,  have 
also  been  entertained  by  several  circuit  courts  of  the 'United  States. 
Thus  in  Amory  v.  Amory,  12  Amer.  Law  Reg.  N.  S.  685,  Judge  Drum- 
MOND,  sitting  in  the  circuit  court  for  the  district  of  Wisconsin,  enter- 
tained a  bill  to  enjoin  parties  from  asserting  any  rights  under  a  decree  of 
divorce  granted  in  the  state  of  New  York,  the  bill  showing  that  the  de- 
cree had  been  fraudulently  obtained  in  the  state  court.     See,  also,  de- 
cisions to  the  same  effect  in  SmiJth  v.  Schwed^  9  Fed.  Rep.  483,  and 
Sfihlgard  v.  Kennedy^  1  McCrary,  291,  2  Fed.  Rep.  296.     In  view  of 
these  authorities,  I  conclude  that  it  is  no  objection  to  an  original  bill 
filed  in  a  federal  court  to  enjoin  a  party  from  asserting  rights  under  a 
judgment  or  decree,  on  the  ground  of  fraud  practiced-  in  procuring  it, 
that  the  judgment  or  decree  in  question  was  rendered  by  a  state  court. 
It  follows,  of  course,  that  it  is  no  objection  to  this  proceeding  that  the 
order  of  naturalization  was  entered  in  the  St.  Louis  court  of  criminal 
correction,  instead  of  a  court  of  the  United  States.     On  the  contrary,  the 
fact  that  that  court  has  no  equity  jurisdiction,  no  power  to  entertain  a 
bill  of  review,  and  probably  no  power  to  set  laside  an  order  of  naturali- 
zation on  motion,  rather  strengthens  the  right  of  the  government  to  sue 
in  this  court, -if  in  point  of  fact  the  fraud  complained  of  is  of  that  char- 
acter that  will  ordinarily  suffice  to  invalidate  a  judgment. 

This  leads  to  the  second  important  inquiry  involved  in  the  case, 
whether  the  matters  averred  in  the  bill  are  sufficient  to  sustain  it,  treat- 
ing it  as  an  original  proceeding  to  impeach  a  judgment  on  the  ground 
of  fraud.  The  gist  of  the  complaint  seems  to  be  that  an  alien,  not  at  the 
time  entitled  to  naturalization  under  any  provision  of  the  laws  of  the 
United  States,  was  nevertheless  admitted  on  his  own  application  to  be- 
come a  citizen,  by  a  court  having  jurisdiction  of  naturalization  proceed- 
ings, without  the  examination  of  any  witnesses  in  support  of  the  appli- 
cation, and  without  any  inquiry  whatever  by  the  court  before  whom  the 
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proceeding  took  place  as  to  the  qualifications  of  the  applicant  for  citizen- 
ship. As  the  bill  avers  that  no  witnesses  were  examined,  and  no  testi- 
mony was  offered  or  heard,  it  affirmatively  appears  that  the  decree  of 
naturalization  was  not  obtained  by  means  of  false  or  perjured  testimony 
given  in  the  course  of  the  hearing,  even  if  proof  of  that  kind,  without 
evidence  of  other  fraudulent  acts,  would  be  sufficient  to  annul  the  order 
of  naturalization,  on  an  original  bill  filed  for  that  purpose.  It  is  true 
that  the  bill  charges  in  one  paragraph  that  defendant  knew  that  the  re- 
citals contained  in  the  decree  of  naturalization  to  him  granted  were  false, 
and  that  the  decree  had  been  procured  by  "imposition  and  fraud  prac- 
ticed on  the  court."  It  is  also  true  that  the  bill  in  another  paragraph 
charges  that  defendant  procured  the  decree  in  question,  "contriving  and 
conniving  to  work  a  fraud  upon  *  *  *  the  court,"  and  that  he 
accepted  the  decree  knowing  that  "the  court  had  been  imposed  upon," 
and  had  granted  the  decree  "through  mistake  of  the  true  facts,"  etc.  But 
these  averments  do  not  aid  the  bill  in  any  material  respect,  because  in 
no  place  is  the  defendant,  or  any  one  acting  in  his  behalf,  accused  of  any 
fraudulent  acts  or  conduct  calculated  to  impose  upon  or  deceive  the  court 
before  whom  the  proceeding  was  pending.  It  will  not  do,  in  a  bill  of 
this  chiiracter,  to  show  merely  that  the  judgment  assailed  is  erroneous, 
and  ought  not  to  have  been  entered;  neither  will  it  suffice  to  charge  gen- 
erally that  it  was  fraudulently  procured,  or  that  the  court  was  imposed 
upon.  A  state  of  facts  must  be  disclosed  by  the  bill  from  which  the 
court  can  see  that  the  conclusions  stated  by  the  pleader,  to  the  effect 
that  the  judgment  was  fraudulently  procured,  etc.,  are  properly  drawn. 
It  is  apparent,  I  think,  from  the  whole  scope  and  tenor  of  the  com- 
plaint, that  it  was  drawn  upon  the  theory  that  the  defendant  was  guilty 
of  a  fraud  in  presenting  himself  before  the  court  as  a  candidate  for  nat- 
uralization, knowing,  as  he  is  alleged  to  have  known,  that  he  was  not 
then  entitled,  under  any  provisions  of  the  laws  of  the  United  States,  to 
become  a  citizen.  If  the  bill  discloses  any  fraud  committed  by  the  de- 
fendant, it  is  a  fraud  of  that  description,  and  none  other.  But  as  I  have 
recently  had  occasion  to  rule,  in  the  course  of  the  trial  of  indictments 
for  naturalization  frauds  in  the  district  court,  a  person  does  not  commit 
a  fraud,  in  a  legal  sense,  by  merely  applying  to  a  court  of  justice  for 
relief,  or  for  the  grant  of  soi!ne  privilege,  even  though  the  applicant  be- 
lieves that  under  the  law,  rightly  administered,  he  is  not  entitled  to  the 
relief  sought  or  to  the  privilege  claimed.  Whatever  a  person's  OTvn 
opinion  may  be  touching  his  right  to  relief  in  a  given  case,  he  is-  entitled 
to  take  the  judgment  of  a  court  having  jurisdiction  to  hear  and  determine 
the  cause,  and  in  so  doing  he  commits  no  fraud.  A  litigant  in  such  case 
only  crosses  the  line  dividing  legal  frauds  from  conduct  that  is  merely 
reprehensible  from  a  moral  stand-point,  when  he  resorts  to  false  testi- 
mony, or  to  some  trick  or  artifice,  with  a  view  of  deceiving  the  court, 
ftnd  thereby  obtaining  a  judgment  to  which  he  is  not  entitled.  The 
present  bill  neither  shows  that  the  decree  sought  to  be  avoided  was  pro- 
cure<i  by  false  testimony  given  on  behalf  of  the  applicant  on  the  hearing 
of  the  application  for  naturalization,  or  by  means  of  any  other  fraudu- 
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lent  device.  It  shows,  indeed,  that  the  decree  was  and  is  erroneous,  and 
that  it  was  likewise  irregular,  in  that  there  was  no  such  judicial  inquiry 
into  the  case  as  the  act  of  congress  contemplates  shall  be  had  in  sach 
cases;  but  these  are  defects  in  the  decree  which  can  neither  be  remedied 
by  a  bill  of  this  character,  nor  by  this  court.  The  demurrer  is  accord- 
ingly sustained. 


RoRABACK  V.  Pennsylvania  Co. 

Herman  v.  Same. 

(Circuit  Vourtj  D.  C<mnecticuU    May  16, 1890.) 

Rbmotal  op  Causibs— Prejudiob— J^uribdiotional  Amount. 

Act  Cong.  March  8, 1887,  (24  U.  S.  St  552.)  amending  Act  Conff.  March  8, 1875,  pro- 
vides, in  section  1,  that  circuit  courts  of  the  United  States  shall  have  original  cog- 
nizance, concurrent  with  the  state  courts,  of  all  civil  suits  in  certain  cases,  among 
which  are  suits  between  citizens  of  different  states,  when  the  matter  in  dispute  ex- 
ceeds 93,0U0.  Section  2  provides  that  any  suit  of  which  the  circuit  courts  are  given 
original  jurisdiction  by  the  preceding  section  may  be  removed  by  defendant  from 
the  state  to  the  circuit  court;  and  further  declares:  **And  where  a  suit  is  now 
pending,  or  may  be  hereafter  brought,  in  any  state  court,  in  which  there  is  a  con- 
troversy between**  citizens  of  different  states,  defendant,  being  a  non-resident,  may 
remove  the  suit  to  the  circuit  court  of  the  United  States,  at  any  time  before  trial, 
^  when  it  shall  be  made  to  appear  to  said  circuit  court  that,  from  prejudice  or  local 
influence,  he  will  not  be  able  to  obtain  justice  in  such  state  court. "  Held,  that  the 
prejudice  and  local  influence  clause  in  section  2  is  to  be  read  in  connection  with  sec- 
tion 1,  and  does  not  give  the  circuit  court  jurisdiction  on  such  grounds  unless  the 
amount  in  dispute  exceeds  12,000. 

Motion  to  Remand  Cause  from  the  circuit  court  of  the  United  States 
to  the  state  court. 

Act  Cong.  March  3,  1887,  (24  U.  S.  St.  652,)  amending  Act  Cong. 
March  3,  1875,  provides,  in  section  1,  that  "circuit  courts  of  the  United 
States  shall  have  original  cognizance,  concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  civil  nature  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  $2,000,  and  arising  under  the  constitution  or  laws  of  the 
United  States,  *  *  *  or  in  which  there  shall  be  a  controversy  between 
citizens  of  different  states,  in  which  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  aforesaid.  *  *  *"  The  sec- 
ond section  provides  that  "any  suit  of  a  civil  nature,  at  law  or  in  equity,  • 
arising  under  the  constitution  or  laws  of  the  United  States,  *  *  * 
of  which  the  circuit  courts  of  the  United  States  are  given  original  juris- 
diction by  the  preceding  section,  which  may  now  be  pending,  or  which 
may  hereafter  be  brought,  in  any  state  court,  may  be  removed  by  the 
defendant  or  defendants  therein  to  the  circuit  court  of  the  United  States 
for  the  proper  district.  *  *  *  And  where  a  suit  is  now  pending,  or 
may  be  hereafter  brought,  in  any  state  court,  in  which  there  is  a  con- 
troversy between  a  citizen  of  the  state  in  which  the  suit  is  brought  and 
a  citizen  of  another  state,  any  defendant,  being  a  citizen  of  another  state, 
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may  remove  such  suit  to  the  circuit  court  of  the  United  States  for  the 
proper  district,  at  any  time  before  the  trial  thereof,  when  it  shall  be 
made  to  appear  to  said  circuit  court  that  from  prejudice  or  local  influ- 
ence he  will  not  be  able  to  obtain  justice  in  such  state  court.    *    ♦    *" 

I.  E.  Stanton,  for  plaintiff. 

Danid  Davenport  and  William  N.  Q*Hara,  for  defendant. 

Wallace,  J.  The  question  in  these  cases  is  whether,  under  the  local 
prejudice  clause  of  the  act  of  March  3,  1887,  the  matter  in  dispute  must 
exceed  in' amount  the  sum  of  $2,000  to  entitle  the  defendant  to  remove 
the  suit  from  a  state  court.  This  question  has  been  considered  in  sev- 
eral of  the  circuits,  with  a  diversity  of  opinion  as  to  the  true  construc- 
tion of  the  clause.  My  own  views  accord  with  those  expressed  by  Mr. 
Justice  Harlan  in  Malonev.  Railroad  Co.^  35  Fed.  Rep.  625,  and  it  is 
unnecessary  to  reiterate  his  reasons  for  the  conclusion  reached.  I  think 
it  was  the  intention  of  congress  to  place  the  right  of  removal  for  local 
prejudice  upon  the  jurisdictional  basis  of  all  other  removable  controver- 
sies, discriminating  in  favor  of  the  defendant  only  as  to  the  time  of  mak- 
ing the  application,  and  permitting  a  single  defendant  to  remove.  The 
motion  to  remand  is  granted. 


Wilson  v.  Union  Sav.  Ass'n  et  al. 

(Circuit  Court,  E.  D.  Missouri,  B.  D.    March  10,  1890.) 

1.  RATLROAt)  Aid  Bonds— Delitbbt— No x-Performahcb  op  Conditions. 

Towiish>P  boDds  issued  in  aid  of  a  railroad  company  were,  with  the  assent  of 
the  company,  deposited  by  the  township  trustee  in  a  bank,  and  a  receipt  taken 
binding  the  bank  to  surrender  them  upon  the  joint  order  of  the  trustee  and  a  con- 
tractor to  whom  they  were  to  be  paid  for  construction  work.  It  was  agreed  be- 
tween the  trustee  and  the  contractor  that  the  bonds  were  not  to  be  delivered  to  the 
latter  till  he  had  paid  all  debts  for  labor  and  supplies  on  the  work  in  the  township. 
These  payments  the  contractor  failed  to  make.  Held,  on  a  bill  by  his  assignee  to 
compel  the  delivery  of  the  bonds,  that  the  assignor  had  failed  to  comply  with  the 
conditions  precedent  on  which  he  was  to  receive  them,  and- that  the  assignee  had 
no  title. 

3.  Samb— Legalitt  of  Issue— Cancellation. 

The  bonds  were  in  excess  of  the  amount  which  the  township  was  authorized  to 
issue,  and  were  obtained  from  the  state  treasurer  on  a  false  certificate  by  the  town- 
ship trustee  that  the  conditions  on  which  they  were  issued  had  been  complied  with. 
The  railway  company  was  cognizant  of  the  fraud,  and  receipted  to  the  treasurer 
for  the  bonds,  but  never  had  actual  possession  of  them,  though  it  assented  to  their 
delivery  to  the  contractor  by  the  township  trustee  in  puvment  for  construction 
work.  Held  J  that  this  did  not  constitute  a  negotiation  of  the  bonds  to  an  innocent 
purchaser;  and,  as  the  conditions  on  which  they  were  issued  had  not  beem  com- 
plied with,  the  consideration  had  failed,  and  the  township  was  entitled  to  a  decree 
for  their  surrender  and  cancellation. 

In  Equity. 

Tliis  is  a  controversy  as  to  the  right  of  possession  of  22  bonds,  of  the 
denomination  of  $500  each,  issued  by  Oswego  township,  of  the  state  of 
Kansas,  which,  at  the  date  of  the  filing  of  the  bill,  were  in  the  actual 
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custody  of  the  Union  Savings  Association  of  St.  Louis,  Mo.  Wilson 
claims  them  as  purchaser  and  assignee  under  Edward  Burgess.  His 
contention  is,  in  brief,  that  the  bonds  were  duly  issued  by  the  township 
of  Oswego  in  aid  of  the  building  of  the  Memphis,  Carthage  &  North- 
western Railroad,  and  were  delivered  to  the  railroad  company  about 
December  1,  1872;  that  the  bonds  were  thereupon  placed  by  the  rail- 
road company  in  the  joint  custody  of  Burgess,  who  was  the  contractor 
for  building  its  road  through  Oswego  township,  and  C.  Montague  as 
trustee  for  the  railroad  company,  upon  the  understanding  that  they 
should  be  turned  over  to  Burgess,  in  payment  for  work  donfe,  on  the 
completion  by  him  of  certain  work  t.leu  in  progress,  up  to  the  amount 
and  value  of  said  bonds;  and  that  Burgess  and  Montague  lodged  theni 
for  safe-keeping  in  the-mean  time  with  the  Union  Savings  Association, 
taking  therefor  its  receipt,  by  the  terms  of  which  they  could  only  be 
obtained  on  the  joint  order  of  the  depositors.  He  claims  that  Burgess 
subsequently  did  the  work,  on  the  completion  whereof  his  right  to  the 
bonds  became  absolute,  but  that  Montague  has  ever  since  wrongfully  re- 
fused to  join  in  an  order  whereby  the  bonds  could  be  obtained  from  the 
association.  On  the  other  hand,  Oswego  township  denies,  both  in  its 
answer  and  cross-bill  which  has  been  filed,  that  the  bonds  in  question 
were  ever  by  it  delivered  to  the  Memphis,  Carthage  &  Northwestern 
Railroad  Company,  or  that  the  railroad  company  ever  delivered  them 
to  Burgess  and  Montague  undter  the  circumstances  stated  in  the  bill,  or 
that  they  were  ever  deposited  with  the  Union  Savings  Association  in 
the  manner  and  fpr  tne  purpose  alleged.  The  contention  on  the  part 
of  the  township  is  that  the  bonds  in  question  are  part  of  an  issue  of 
160  bonds  tiiat  were  originally  executed  in  the  name  of  the  township 
without  consideration,  and  without  authority  of  law;  that  the  whole 
issue  was  fraudulently  delivered  to  one  Joseph  Nelson,  at  the  time  town- 
ship trustee,  who  fraudulently  procured  them  to  be  registered  by  the 
auditor  of  the  state  of  Kansas,  and  then  took  them  to  St.  Louis,  Mo., 
and  deposited  the  22  bonds  now  in  controversy  with  the  Union  Savings 
Association,  taking  therefor  a  receipt  by  which  they  were  to  be  surren- 
dered by  the  association  on  the  joint  order  of  Edward  Burgess  and  him- 
self as  township  trustee;  that  the  agreement  between  Burgess  and  Nel- 
son was  that  Burgess  should  have  the  22  bonds  so  deposited  when  the 
Memphis,  Carthage  &  Northwestern  Railroad  was  completed  through 
the  township  of  Oswego  and  into  the  city  of  Oswego,  and  a  depot  had 
been  there  constructed,  and  when  Burgess,  and  those  engaged  with  him 
in  the  work  of  construction,  had  paid  all  debts  contracted  for  labor  and 
supplies;  that  tlie  delivery  of  the  bonds  by  the  township  to  Nelson,  its 
trustee,  was  on  the  express  condition  that  they  should  not  be  delivered 
to  Burgess  until  he  had  complied  with  the  terms  last  mentioned;  that 
the  receipt  so  given  by  the  association  to  the  order  of  Burgess  and  Nel- 
son, trustee,  was  subsequently  surrendered,  and  a  similar  one  executed 
by  the  association  in  favor  of  Burgess  and  C.  Montague,  trustee,  when 
the  latter  had  succeeded  Nelson  as  township  trustee;  that  the  Memphis, 
Carthage  &  Northwestern    Railroad  was  not  constructed   by   Burgess 
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through  Oswego  township,  as  contemplated,  when  the  bonds  were  de- 
posited, and  the  receipt  taken  therefor,  nor  was  a  depot  built,  nor  did 
Burgess  ever  pay  the  labor  and  supply  claims  by  him  contracted,  and 
hence  never  became  entitled  to  the  bonds  under  the  terras  of  his  agree- 
ment with  Nelson  as  township  trustee,  even  if  the  bonds  were  lawfully 
executed.  The  controversy  is  thus  seen  to  be  between  Wilson,  assignee 
of  Burgess,  on  the  one  hand,  and  the  township  of  Osw^o  on  the  other. 
The  township,  by  its  cross-bill,  prays  that  the  bonds  may  be  surren- 
dered to  it  for  cancellation.  The  Union  Savings  Association  disclaims 
any  interest  in  the  controversy  except  as  a  mere  stakeholder. 

M,  &  J.  E.  Kincoly  and  Bacon  <k  Woodward^  for  complainant. 

John  O^Day  and  E»  D.  Kenna^  for  Oswego  Township. 

Hitchcock^  MadiU  &  Hnkdnburgj  for  Union  Sav.  Ass'n. 

Thayer,  J.,  (after  stating  the  facts  as  aiove.)  Before  considering  the 
questions  of  law  that  have  been  discussed  by  counsel,  it  will  be  neces- 
sary to  settle  some  disputed  questions  of  fact.  There  is  a  controversy 
under  the  pleadings  as  to  whether  the  22  bonds  that  form  the  subject- 
matter  of  contention  were  ever  delivered  by  Oswego  township  to  the 
Memphis,  Carthage  &  Northwestern  Railroad  Compar.y,  and  a  further 
controversy  as  to  the  terms  of  the  agreement  under  which  the  22  bonds 
were  originally  deposited  with  the  Union  Savings  Association,  on  De- 
cember 2,  1872,  and  as  to  whether  C.  Montague,  who  succeeded  Nelson 
as  township  trustee,  acted  as  trustee  or  agent  for  the  Memphis,  Carthage 
&  Northwestern  Railroad  Company  when  the  second  receipt  for  the 
bonds  in  question  was  executed  by  the  Union  Savings  Association,  on 
December  17,  1873.  These  seem  to  be  material  questions  of  fact,  that 
should  be  disposed  of  in  limine;  and  the  court  will  dispose  of  the  same 
by  stating  concisely  the  facts  in  relation  to  the  several  transactions  that 
seem  to  be  established  by  a  preponderance  of  evidence. 

After  the  whole  number  of  bonds  issued  by  Oswego  township  in  favor 
of  the  Memphis,  Carthage  &  Northwestern  Railroad  Company,  to-wit, 
160,  had  been  deposited  with  the  state  treasurer  of  Kansas,  and  a  re- 
ceipt therefor  had  been  signed  by  L.  P.  Cunningham  as  president  of 
the  Memphis,  Carthage  &  Northwestern  Railroad  Company,  the  whole 
issue  passed  into  the  actual  custody  of  Joseph  Nelson,  township  trustee, 
and  was  by  him  taken  to  the  city  of  St.  Louis,  Mo. ,  on  or  about  De- 
cember 1,  1872.  The  testimony  fails  to  show  that  the  railroad  com- 
pany, though  it  receipted  for  the  bonds  on  the  books  of  the  state 
treasurer,  ever  in  fact  had  actual  possession  of  any  of  them  before  they 
were  taken  to  St.  Louis,  Mo.  At  the  latter  place,  24  bonds,  Nos.  1  to 
22,  inclusive,  and  Nos.  49  and  50,  were  undoubtedly  delivered  to  the 
president  of  the  Memphis,  Carthage  &  Northwestern  Railroad  Company, 
for  the  use  of  the  company,  with  the  consent  of  Burgess  and  Nelson, 
the  township  trustee.  At  the  same  time,  50  other  bonds,  Nos.  51  to 
100,  boih  inclusive,  were  undoubtedly  paid  to  Burgess  on  account  of 
construction  work  theretofore  done  for  the  railroad  company,  with  the 
latter  company's  consent,  and  for  its  account.     Sixty  other  bonds,  Nos. 
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101  to  160,  both  inclusive,  were  deposited  by  Nelson,  trustee,  in  the 
Union  Savings  Association,  as  a  special  deposit,  for  purposes  and  under 
conditions  unnecessary  to  be  here  stated.  The  remaining  26  bonds, 
Nos.  23  to  48,  both  inclusive,  of  which  the  22  bonds  now  in  question 
formed  a  part,  were  also  left  by  Nelson  in  the  custody  of  the  Union 
Savings  Association,  and  a  receipt  was  issued,  by  which  the  association 
bound  itself  to  surrender  the  bonds  on  the  joint  order  of  Burgesa  and 
Nelson,  as  trustee.  I  am  satisfied  that,  at  the  time  this  latter  deposit 
was  made,  the  November  estimate  of  construction  work  done  on  the  line 
of  the  Memphis,  Carthage  &  Northwestern  Railroad  had  not  been  re- 
ceived ;  that  it  was  known  that  such  estimate  would  show  considerable 
construction  work  done  in  Oswego  township  by  citizens  of  that  township 
who  had  been  employed  by  Burgess,  or  at  least  who  claimed  to  have 
been  so  employed ;  that  Burgess  promised  to  pay  such  subcontractors 
the  amount  so  shown  to  be  due  when  the  estimate  was  received,  or  shortly 
thereafter;  and  that  it  was  agreed  by  and  between  Burgess  and  Nelson, 
and  other  citizens  of  the  township  who  appear  to  have  been  present,  (the 
Memphis,  Carthage  &  Northwestern  Railroad  Company  assenting  thereto,) 
that,  when  Burgess  had  made  the  payment,  the  26  bonds,  including 
those  in  controversy,  should  then  be  delivered  to  him,  and  become  his 
property.  The  foregoing  seems  to  be  the  most  satisfactory  conclusion 
deducible  from  all  the  circumstances  and  evidence  in  the  case.  As  the 
transaction  occurred  nearly  18  years  ago,  and  as  no  written  statement 
of  the  purpose  for  which  the  bonds  were  deposited  appears  to  have  been 
prepared,  and  as  the  interests  of  the  parties  are  now  at  variance,  there 
is,  as  might  be  expected,  considerable  conflicting  oral  testimony.  The 
court  also  concludes  that  C.  Montague  did  not  intend  or  assume  to  act 
as  trustee  or  agent  of  the  Memphis,  Carthage  &  Northwestern  Railroad 
Company,  when  he  accepted  the  receipt  for  the  22  bonds  of  date  De- 
cember 17,  1873.  The  fact  seems  to  be  that  that  receipt  was  a  mere 
substitute  for  the  previous  receipt  of  December  2,  1872,  drawn  to  the 
order  of  Burgess  and  Nelson,  trustee,  Montague  having  in  the  mean 
time  succeeded  Nelson  as  township  trustee,  and  that  such  second  receipt 
did  not,  and  was  not  intended  to,  work  any  change  in  the  conditions  on 
which  the  bonds  were  held. 

In  view  of  the  above  findings,  it  seems  obvious  that  complainant  can- 
not recover  the  bonds  on  the  title  set  forth  in  the  bill,  or  on  any  other 
title  disclosed  by  the  evidence.  The  bonds  were  not,  as  alleged,  placed 
in  the  joint  custody  of  Burgess,  and  an  agent  or  trustee  of  the  railroad 
compan}',  to  be  delivered  to  Burgess  on  the  completion  of  certain  con- 
struction work  in  an  amount  and  value  equal  to  the  face  of  the  bonds, 
which  work  has  since  been  done;  but  they  were  placed  by  the  town- 
ship trustee  with  the  savings  association,  under  an  agreement  between 
Burgess  and  the  trustee  that  the  latter  would  surrender  them  to  Bargesfl 
when  he  had  made  a  certain  payment  on  account  of  certain  construction 
work  done  in  the  township.  There  is  no  testimony  in  the  case,  nor  i8 
it  pretended,  that  Burgess  ever  made  the  payment  which  was  to  be  a 
condition  precedent  to  the  delivery  of  the  bonds.      Nor  did  he  claia> 
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the  bonds  for  years  after  they  were  so  deposited,  although  it  is  evident 
that,  if  he  or  his  assignee  is  now  entitled  to  them,  his  right  thereto  be- 
came absolute  more  than  10  years  before  this  suit  was  filed.  It  is  sug- 
gested by  counsel  for  complainant  that  whatever  engagement  the  town- 
ship trustee  may  have  entered  into  with  Burgess  for  the  surrender  of 
the  bonds  was  in  excess  of  the  trustee's  authority  as  a  township  officer, 
and  hence  that  the  contract  was  voidable  at  the  election  of  Burgess. 
This  may  be  true,  but,  in  the  opinion  of  the  court,  it  is  unnecessary  to 
decide  whether  it  is  or  is  not  a  correct  view  of  the  trustee's  authority. 
On  the  assumption  that  the  contract  was  voidable,  and  that  Burgess  and 
his  assignee  have  elected  to  ignore  it,  then  complainant  is  utterly  with- 
out right  to  the  possession  of  the  bonds.  On  the  assumption  that  the 
ngreement  was  voidable,  the  bonds  are  in  the  possession  of  the  township 
trustee,  or  his  bailee,  the  Union  Savings  Association  ^  and  are  held  pre- 
cisely as  they  were  when  the  township  trustee  received  them  from  the 
hands  of  the  state  treasurer  of  Kansas.  At  that  stage  of  the  transac- 
tion, it  will  not  be  claimed  that  Burgess  could  have  interposed,  and 
replevied  them  from  the  hands  of  the  township  trustee.  His  right  to 
the  possession  of  the  bonds  obviously  arose  out  of  transactions  that 
occurred  in  the  city  of  St.  Louis.  But  at  the  latter  place  the  22 
bonds  in  controversy  do  not  appear  to  have  been  at  any  time  in  the 
actual  possession  of  the  Memphis,  Carthage  &  Northwestern  Kailroad 
Company,  with  whom  Burgess  had  contracted  to  receive  bonds  in 
payment  for  work,  nor  does  the  railroad  company  appear  to  have  then 
and  there  delivered  the  bonds  to  Burgess ;  nor  does  Burgess  appear  at 
that  time  to  have  given  the  railroad  company  an  absolute  credit  as  for 
so  many  bonds.  On  the  contrary,  there  was  a  qualified  arrangement 
entered  into,  which  was  assented  to  by  Burgess,  the  township  trustee, 
and  the  railroad  company,  to  the  effect  that  a  delivery  should  be  made 
on  some  future  occasion,  when  Burgess  had  made  a  certain  payment, 
which,  as  it  now  appears,  he  has  not  made.  I  accordingly  conclude 
that  the  complainant^s  bill  must  be  dismissed. 

The  next  question  to  be  considered  is  whether  the  township  is  entitled 
to  affirmative  relief  on  its  cross-bill.  It  prays  that  the  bonds  may  be 
ordered  to  be  surrendered  up  for  cancellation  because,  as  it  contends*, 
they  are  not  valid  obligations  against  the  township.  That  the  bonds 
were  originally  issued  without  authority  of  law,  on  the  testimony  in  this 
case,  admits  of  no  controversy.  They  appear  to  have  b^en  authorized 
by  a  vote  of  the  citizens  of  the  township  at  an  election  held  on  Decem- 
ber 20, 1871.  The  total  issue  authorized  amounted  to  $80,000,  and  the. 
annual  interest  thereon  to  the  sum  of  $8,000.  The  township  had  pre- 
viously issued  bonds  to  the  amount  of  8100,000,  bearing  10  per  cent, 
interest,  in  aid  of  the  Missouri,  Kansas  &  Texas  Railroad  Company, 
which  issue  was  outstanding  and  unpaid.  The  laws  of  Kansas  then  in 
force  provided  that  the  amount  of  bonds  that  might  be  voted  by  any 
township  in  aid  of  railway  construction  "should  not  be  above  such  an 
amount  as  would  require  a  levy  of  more  than  one  per  cent,  per  annum 
on  the  taxable  property  of  such  township  to  pay  the  yearly  interest  on 
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the  amount  of  bonds  issued."  Chapter  90,  Laws  Kan.  1870,  §  1.  The 
assessed  value  of  all  property  in  Oswego  township  for  the  year  1871,  ap- 
pears to  have  be^n  only  $159,994.  A  tax  of  1  per  cent,  thereon  would 
accordingly  realize  only  $1,599,  wherewith  to  pay  bonded  interest  to 
the  amount  of  $18,000.  But,  even  if  the  township  had  had  authority 
to  issue  bonds  to  the  amount  of  $80,000  to  the  Memphis,  Carthage  & 
Northwestern  Railroad  Company,  the  evidence  shows  beyond  contradic- 
tion that  the  railroad  company  never  fulfilled  the  terms  of  the  subscrip- 
tion, and  never  became  entitled  to  the  bonds,  either  under  the  terms  of  the 
subscription,  or  under  the  laws  of  the  state  of  Kansas.  The  bonds  were 
not  deliverable  to  the  railroad  company  until  it  had  constructed  its  road 
through  the  township  to  the  city  of  Oswego,  and  had  located  and  built  a 
depot  and  side  track  in  the  city  of  Oswego.  These  conditions  it  never  ful- 
filled. Nevertheless  the  township  trustee  and  township  clerk  executed  1 60 
bonds  to  the  amount  of  $80,000,  and  deposited  them  with  the  state  treas- 
urer on  October  25 ,  1872.  On  the  27th  of  November,  1872,  the  township 
trustee  certified  to  the  state  treasurer  that*' the  conditions  of  the  sub- 
scription *  *  *  had  been'fuUy  complied  with;"  and  on  the  strength 
of  such  certificate  the  state  treasurer  surrendered  the  bonds  into  the 
actual  possession  of  the  township  trustee,  taking  therefor,  the  receipt 
of  the  railroad  company.  The  certificate  so  made  by  the  township 
trustee  was  confessedly  false  and  fraudulent;  and  the  president  of  the 
railroad  company,  who  signed  the  receipt  for  the  bonds,  although  he  did 
not  at  the  time  obtain  actual  possession  of  any  of  them,  was  obviously 
cognizant  of  the  fraud ,  and  an  active  party  thereto. 

Notwithstanding  these  facts,  counsel  in  this  case  have  argued  at  some 
length  the  question  whether  the  bonds  now  in  controversy  might  not  be 
enforced  against  the  township,  in  a  suit  by  an  innocent  i)urchaser  for 
value,  because  of  certain  recitals  that  the  bonds  appear  to  contain. 
This,  however,  appears  to  be  an  immaterial  question,  for  the  reason  that 
no  one,  so  far  as  the  record  discloses,  can  enforce  payment  of  the  22 
bonds  now  in  controversy  on  the  pretense  that  he  is  an  innocent  purchaser 
of  the  same  for  value.  The  township  never  delivered  the  particular  bonds 
in  dispute  to  the  railroad  company,  and  the  company  never  had  the  actual 
possession  of  them.  But,  even  if  the  fact  that  the  railroad  company  re- 
ceipted for  the  bonds  to  the  state  treasurer  could  be  held  to  be  tantamount 
to  a  delivery  of  them  by  the  township  to  the  railroad  company,  as  com- 
plainant's counsel  seems  to  contend,  yet  the  evidence  fails  to  show  that  the 
railroad  company  ever  delivered  the  bonds  to  Burgess,  or  that  he  ever  had 
actual  possession  of  them,  or  that  he  released  any  claim  against  the  railroad 
company,  or  parted  with  anything  of  value  in  consideration  of  such  deliv- 
ery. His  rights  against  the  railroad  company  under  his  contract,  for 
aught  that  the  testimony  in  this  case  shows,  remained  the  same  after  the 
22  bonds  were  deposited  in  the  savings  association  that  they  were  before 
such  deposit.  There  is  no  well-established  fact  in  the  case,  therefore, 
that  will  entitle  Burgess  to  claim  that  he  is  an  innocent  purchaser  of  the 
bonds;  and  the  same  remark  may  be  made  with  reference  to  complainant, 
who  has  merely  succeeded  to  the  rights  of  Burgess,  whatever  they  may  be. 
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A  man  who  buys  negotiable  securities,  as  the  complainant  appears  to  have 
done,  from  a  person  who  is  not  able  to  deliver  them,  because  they  are 
at  the  time  in  the  actual  possession  of  some  third  party,  certainly  acquires 
no  greater  right  or  better  title  than  his  vendor  possessed. 

As  the  22  bonds  in  controversy  were  obviously  issued  without  author* 
ity  of  law,  and  as  they  have  never  been  negotiated  in  such  manner  as  to 
furnish  any  person  or  corporation  with  a  pretense  for  attempting  to  en- 
force them  against  the  township  as  an  innocent  purchaser  for  value,  a 
decree  will  be  entered  on  the  cross-bill  directing  their  surrender  to  the 
proper  officers  of  the  township  for  cancellation. 


Eeithsburg  Bridge  Co.  et  ai.  v.  McKay,  Treasurer,  et  al. 
iCircuit  Court,  S,  D.  Iowa,  C,  D.    May  22, 1890.) 

1.  Taxation— Bridge  Companies— Void  Assessment. 

The  assessment  of  a  tax  against  a  bridge  company,  owning  a  bridge  across  the 
Mississippi  river  from  Iowa  to  Illinois,  by  the  county  auditor,  (after  the  assessment 
lists  for  that  year  have  passed  from  the  assessor,)  under  Ck>de  Iowa,  §  841,  giving 
the  county  auditor  power  to  correct  the  assessment  or  tax  books,  where  such  assess- 
ment is  made  as  on  personal  property,  when  the  only  property  owned  by  the  com- 
pany is  part  of  its  bridge  and  the  approach  thereto,  is  void,  since  Code  Iowa,  §  808, 
makes  railroad  bridges  across  the  Mississippi  river  taxable  as  realty. 
Same— Cancellation. 

In  such  case,  where  the  bridge  company  is  a  non-resident  of  Iowa,  the  circuit 
court  of  the  United  States  has  jurisdiction  to  enjoin  collection  of  the  tax,  and  can- 
cel it. 

In  Equity.     Bill  to  restrain  collection  of  tax,  and  to  cancel  same,  as 
void  and  illegal. 
Anthony  C.  Daly,  for  complainants. 
E.  B.  Tucker  and  Aiihur  Springer,  for  defendants. 

Shiras,  J.  The  bill  in  this  cause  was  filed  for  the  purpose  of  restrain- 
ing the  collection  of  a  tax  standing  against  the  Keithsburg  Bridge  Com- 
pany in  Louisa  county,  Iowa,  and  for  the  cancellation  of  the  same  upon 
the  records,  so  as  to  remove  the  cloud  cast  thereby  upon  complainant's 
property,  upon  the  ground  that  such  alleged  tax  is  wholly  void.  The 
case  was  submitted  to  the  court  upon  the  following  agreed  statement  of 
facts: 
**It  is  agreed,  for  purposes  of  trial  in  the  above  intervening  matter: 
"FinU  That  the  Keithsburg  Bridge  Company  was,  and  is,  and  has  always 
been  since  its  organization  In  1882,  a  corporation,  resident,  and  a  citizen  of 
the  state  of  Illinois;  that  E.  L.  Dudley  was  duly  appointed  receiver  of  the 
Central  Iowa  Railway  by  order  of  this  court,  in  this  cause,  and  that  as  such 
receiver,  in  the  year  A.  D.  1887,  and  during  the  whole  of  said  year,  he  was 
in  the  possession,  and  control  of  the  Keithsburg  bridge,  across  the  Mississippi 
river  from  a  point  on  the  Iowa  shore  in  tiie  township  of  Eliot  and  county  of 
louisa,  Iowa,  to  the  town  of  Keithsburg,  on  the  Illinois  shore,  and  of  all  of 
its  appurtenances  and  approaches,  and  he  was  obligated  to  pay  the  valid  taxes 
on  said  bridge  property ;  that  the  defendants  are  citizens  and  residents  of  Iowa, 
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and  of  the  southern  district  of  Iowa,  and  were  such  citizens  and  residents  at 
the  time  of  the  commencement  of  this  suit  and  intervening  bill. 

**  Second,  That  the  said  bridge  company  owned  in  said  Louisa  county,  Iowa, 
only  this,  viz.,  the  Keithsburg  bridge  across  the  Mississippi  river,  and  the 
approaches  thereto ;  that  there  are  several  hundred  feet  of  the  said  bridge  in 
Iowa,  and  several  hundred  feet  of  the  approaches  to  said  bridge  in  Iowa, — the 
bridge  approaches  being  railway  track,  consisting  of  earth,  ballast,  piling,  ties, 
steel  rails,  and  timbers. 

''Third.  That  the  said  bridge  company  did  not  own,  in  A.  D.  1887,  any 
personal  property  in  Iowa,  unless  the  said  bridge  across  the  Mississippi  river, 
and  the  approaches  thereto,  are  personal  property. 

''Fourth.  That  the  said  bridge  company  did  not  own  any  corporation  stocks 
in  A.  D.  1887. 

"Fifth.  That  no  assessntent  was  made  against  the  bridge  company  for 
1887,  in  Iowa,  by  the  township  assessor,  or  by  the  township  board  of  equali- 
zation. 

"Sixth.  That  in  June,  A.  D.  1887,  when  the  board  of  supervisor  of  I/>ai8a 
county,  Iowa,  was  in  session  as  the  county  board  of  equalization,  the  county 
auditor  was  by  the  said  board  directed  to  assess  tlie  said  Keithsburg  Bridge 
Company,  and  the  said  auditor  did  so  accordingly  assess  the  said  bridge  com- 
pany then  and  there,  and  at  a  later  day  of  said  June  session  the  record  of  said 
board  was  written  up  and  approved,  and  the  following  is  a  true  copy  of  the 
record  of  tlie  said  board  at  the  said  June,  1887,  meeting,  so  far  as  it  relates  to 
the  matter  in  hand:  *In  the  matter  of  the  assessment  of  the  property  of  the 
Keithsburg  Bridge  Company  which  the  assessor  of  Eliot  township,  of  Louisa 
county,  Iowa,  has  omitted  to  place  upon  the  books  of  his  township,  it  is  or- 
dered that  the  auditor  of  this  county  place  said  property  upon  the  assessment 
books  of  Eliot  township,  and  the  tax-books  of  the  county,  at  the  assessed  valu- 
ation of  one  hundred  and  eighty  thousand  dollars,  ($180,000.00.)  and  that  he 
extend  such  general  and  local  taxes  against  said  valuation  as  may  be  levied  in 
Eliot  township  by  the  board  of  supervisors  at  their  September,  1887,  session, 
and  each  year  thereafter.' 

"Seventh.  That  the  said  auditor  of  said  county  of  Louisa  assessed  the 
said  Keithsburg  Bridge  Company,  and  the  following  is  a  true  copy  of  the 
assessment  made,  and  as  entered  upon  the  tax-books  of  said  Louisa  county: 

Corporation        Total  Personal       Total  Value  of  All 
Stocks.  Property.  Property. 

Keithsburg  Bridge  Co.,      $180,000.00.  $180,000.00.  $180,000.00. 

"Eif/hth.  That  neither  the  board  of  supervisors,  as  county  board  of  equali- 
zation or  otherwise,  nor  the  county  auditor,  gave  any  notice  to  any  one  to  the 
effect  that  the  auditor  was  about  to  assess,  or  to  any  other  effect;  In  fact,  no 
notice  whatever  was  given. 

"Ninth.  That  neither  the  bridge  company,  nor  the  receiver,  nor  the  rail- 
way company  had  any  actual  knowledge  that  any  assessment  was  to  be  made 
of  said  bridge  property;  nor  did  they,  or  any  of  them,  take  any  steps  whatever 
to  have  said  property  assessed  or  taxed. 

**  Tenth.  That  the  bridge  company  did  not  know  that  each  assessment  was 
made,  neither  did  the  receiver  nor  the  railway  company,  until  March,  A.  D. 
1888. 

"Eleventh.  That  the  tax  or  assessment  so  made  called  for  the  payment  of 
forty-nine  hundred  and  five  dollars,  ($4,905.00.) 

"Twelfth.  That  the  Iowa  law  permits  the  payment  of  one-half  of  tax  b^ 
fore  April  Ist,  and  payment  of  balance  may  be  deferred  to  lost  day  of  Sep- 
tember. 

"Thirteenth  That  the  said  receiver,  in  accordance  with  contract  between 
s.aid  bridge  company  and  said  railway  company,  paid  to  said  treasurer  of  said. 
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county  on  the  31st  day  of  March,  1888,  one-half  of  said  tax.  viz.,  twenty-four 
hundred  fifty-two  dollars  and  fifty  cents,  ($2,452.50;)  and  the  said  receiver 
and  the  said  bridge  company  filed  with  and  presented  to  the  said  board  of  su- 
pervisors a  petition  praying  the  cancellation  of  the  said  tax  and  assessment, 
and  the  lefunding  of  the  sum  paid  thereon,  and  the  board  of  supervisors  de- 
nied the  prayer,  and  rejected  the  claim. 

"Fourteenth.  That  no  other  assessment  was  made  to  tlie  Keithsburg  Bridge 
Company  for  the  year  1887  in  Louisa  county,  Iowa,  than  as  stated  in  this 
agreement  as  aforesaid. 

**  And  this  agreement  is  made  to  save  the  taking  of  testimony,  and  is  to  be 
used  in  lieu  thereof. 

[Signed]  "E.  B.  Tucker, 

^Arthur  Springer, 

** Attys.  for  Defts.,  the  Board  of  Supervisors  of 
Louisa  Ck>unty,  and  McKay,  Treasurer. 
** Anthony  0.  Daly,  for  Complainants.'' 

From  this  statement  of  facts  it  appears  that  the  bridge  company  owned 
in  Iowa  no  property  other  than  that  portion-  of  its  bridge  lying  within 
the  limits  of  the  state,  including  the  approaches  thereto.  Under  the 
provisions  of  the  Code  of  Iowa,  railroad  bridges  across  the  Mississippi 
river  are  taxable  as  realty  belonging  to  the  bridge  company.  Code  Iowa, 
§  808.  It  is  admitted  that  the  bridge  owned  no  corporate  stocks,  and  itg 
own  shares  could  not  be  taxed  to  itself.  The  assessment,  therefore,  against 
the  company,  made  by  the  county  auditor,  of  $180,000  of  personal 
property,  had  no  foundation  in  fact  to  rest  upon.  It  is  not  a  mistake 
in  the  valuation  of  property;  that  is,  an  overassessment.  It  appears 
that  the  board  of  supervisors  of  the  county,  at  its  June  session  in  1887, 
discovered  that  there  was  no  assessment  made  against  the  Keithsburg 
Bridge  Company.  Thereupon  the  county  auditor  was  directed  to  make 
an  assessment  thereof.  The  assessment  was  made  as  already  stated,  and 
is  to  be  deemed  to  be  the  act  of  the  auditor  under  the  power  granted  to 
him  by  section  841,*  of  the  Code  of  Iowa.  The  difficulty  is  that  the 
agreed  statement  of  facts  shows  that  there  was  no  such  property  belong- 
ing to  the  bridge  company  as  was  assessed  against  it.  It  is  admitte(^ 
that  this  assessment  was  made  in  fact  afterthe  lists  had  passed  from  ihi 
assessor,  and  through  the  township  board  of  equalization.  No  notice  of 
the  making  thereof  was  in  any  manner  actually  given  to  complainant. 
Unless  a  court  of  equity  can  entertain  jurisdiction  to-  give  relief,  it  fol- 
lows that  the  complainant  is  assessed  with  a  tax  based  upon  an  assess- 
ment made  in  form  against  it  upon  the  assumption  that  it  had  personal 
property  of  the  character  named  which  in  fact  it  never  owned,  and  for 
which  it  could  not  be  properly  taxed.  I  entertain  no  doubt  that,  under 
the  facts  shown  in  the  stipulation  signed  by  the  parties,  the  case  is  one 
in  which  the  interposition  of  the  court  can 'be  invoked;  otherwise,  the 
party  has  had  a  tax  assessed  against  him  without  any  opportunity,  actual 
or  constructive,  to  questiop  its  correctness.  A  party  cannot  be  subjected 
to  a  tax  without  his  day  in  court,  as  the  phrase  is;  that  is,  some  time 

*  Section  841  gives  the  county  auditor  power  to  correct  any  error  in  the  asaessment  or 
tax  book. 
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and  tribunal  must  be  open  to  him  wherein  he  may  be  heard  for  the  pro- 
tection of  his  rights.  If  such  opportunity  is  not  afforded  otherwise,  then 
he  may  appeal  to  the  proper  court  lor  his  protection.  There  is  nothiug 
in  the  facts  that  should  stay  the  action  of  the  court  in  his  behalf.  The 
property  of  the  complainant,  to-wit,  the  bridge  and  its  approaches,  so  far 
as  the  same  are  within  the  boundaries  of  the  state  of  Iowa,  was  property 
open  to  the  knowledge  of  the  county  officials.  It  was  not  concealed  nor 
hidden.  The  assessor  neglected  to  assess  it  at  the  proper  time.  If  the 
auditor  had  properly  assessed  the  bridge,  with  notice,  actual  or  con- 
structive, to  the  complainant,  such  assessment  would  have  been  valid; 
but  instead  of  so  doing  the  auditor  made  an  assessment  against  complain- 
ant of  property  not  owned  by  it,  and  now  it  is  insisted  that  the  latter 
should  be  allowed  to  stand  as  the  equivalent  of  the  assessment  that  ought 
to  have  been  made,  but  which  was  not  made.  Tliis  cannot  be  done. 
The  result  is  that  the  assessment  in  question,  and  the  tax  based  thereon, 
must  be  held  wholly  void,,  and  the  bridge  company  is  entitled  to  a  de- 
ciee  for  the  cancellation  thereof,  and  the  removal  of  the  cloud  caused 
thereby  upon  its  property.  The  question  of  the  right  to  recover  back 
the  portion  of  the  tax  paid  by  the  Iowa  Central  Railway  Company  is 
not  presented  in  the  pleadings,  and  Is  not  considered  or  determined  by 
the  court. 


West  v.  Duncan  et  al. 


{Circuit  Cmirt,  S.  D.  Misslssijypi,  S.  D.    August  20,  1889.) 

1.  Taxation — Suit  to  Set  Aside  Tax-Deed— Parties. 

In  a  suit  in  Misaissippi  tx>  set  aside  a  deed  from  the  tax  coUector,  of  land  sold  for 
non-payment  of  taxQ9,  on  the  ground  that  complainant,  within  12  months  after  the 
.  deed  was  filed  for  record,  tendered  to  the  purchaser  all  taxes,  damages,  interest, 
and  costs,  and  because  the  tax  collector  failed  before  the  sale  to  publish  a  list  of  the 
delinquent  land  as  required  by  ^aw,  and  further  on  the  ground  that,  at  the  time  of 
the  sale,  complainant  had  sufficient  personal  property,  which  it  was  the  collector's 
duty  to  first  exhaust,  the  collector  is  not  a  proper  party. 

2.  Same. 

Where  the  suit  is  also  to  set  aside  a  subsequent  deed  from  the  purchaser  at  the 
tax  sale,  such  purchaser  is  a  necessary  party, 
8.  Same— Tax-Saxe. 

It  is  not  necessary  in  Mississippi  that  the  tax  coUector,  before  selling  land  for  de- 
linquent taxes,  shall  first  exhaust  the  personal  property  of  the  delinquent. 

4.  Same — ^Validity  of  Sale — Presumptions. 

Section  22  of  the  charter  of  Pass  Christian,  in  Mississippi,  as  amended  hy  the  act 
of  1886,  providing  that  in  sales  for  taxes  all  presumptions  of  law  shall  be  in  favor 
of  everything  having  been  done  by  the  officer,  previous  to  and  in  making  the  sale, 
to  communicate  a  good  title  to  the  purchaser,  and  the  sale  and  title  acquired  shaU 
only  be  set  aside  on  satisfactory  proof  that  the  taxes  for  which  the  land  was  sold 
were  actually  paid  before  the  sale,  does  not  prevent  the  owner  of  land  sold  for  taxes 
from  suing  to  set  the  tax-deed  aside  on  the  ground  that  the  tax  collector  faUed  to 
publish  a  list  of  the  delinquent  land  as  required  by  law. 

5.  Same— Redemptiok — Recording  Tax-Deed. 

Such  charter  provides  that  within  three  days  after  the  sale  the  tax  collector  shall 
execute  and  deliver  to  the  purchaser  a  deed  conveying  the  land  to  him,  and  provid- 
ing for  its  redemption  by  the  owner  at  any  time  within  12  months  from  the  day  of 
sale.    Tax-deeds  are  required  to  be  filed  for  record  with  the  clerk  or  other  officer, 
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and  to  remain  there  during  the  time  limited  for  redemption.  Held  that,  where  the 
purchaser  fails  to  file  his  deed  until  four  months  after  the  sale,  the  time  limited  for 
redemption  begins  to  run  from  the  date  the  deedia  filed;  and  not  the  date  of  sale. 

In  Equity.     Bill  to  set  aside  a  tax-deed. 
Roberta  &  TlumiaB^  for  complainant. 
E.  J.  Bowers y  for  defendants. 

Hiix,  J.  The  questions  now  presented  for  decision  arise  upon  the  de- 
murrer of  the  defendants  to  the  bill  of  complainant,  which  bill,  in  sub- 
stance, alleges  that  complainant  is  the  true  and  lawful  owner  of  the  real 
estate  described  in  the  bill,  and  is  situate  in  the  town  of  Pass  Christian, 
within  the  jurisdiction  of  this  court;  that  the  defendant  Duncan  sets  up 
a  pretended  title  and  claim  thereto  based  upon  a  deed  of  conveyance  ex- 
ecuted to  him  by  John  H.  Lang,  of  the  defendants  to  this  bill;  that  Lang 
claimed  title  to  said  land  under  a  deed  of  conveyance  executed  to  him 
by  W.  A.  Terrall  as  tax  collector  for  said  town  of  Pass  Christian,  but 
was  not  filed  for  record  until  the  3d  day  of  December,  1888.  The  bill 
further  avers  that,  within  less  than  12  months  after  the  filing  of  said  deed 
for  record,  complainant  tendered  to  said  Duncan  all  taxes,  damages,  in- 
terest, etc.,  and  the  amount  paid  by  him,  to  the  said  Lang,  to  redeem 
said  real  estate,  but  which  was  refused  by  him.  The  bill  further  alleges 
that  the  pretended  sale  of  sa^d  real  estate  for  taxes  due  thereon  was  ille- 
gal and  void  for  the  allied  reason  that  said  tax  collector  failed  to  have 
a  list  of  the  property  upon  which  the  taxes  had  not  been  paid  published 
in  the  only  newspaper  then  published  in  the  town  of  Pass  Christian  at 
the  time,  and  for  the  length  of  time,  required  by  the  amended  charter 
.of  said  town,  and  under  which  authority  said  sale  is  claimed,  to  have 
been  made,  and  for  the  additional  reason  that  complainant  had  more 
than  a  sufficiency  of  personal  property  in  said  town  to  have  paid  said 
taxes,  which  said  collector  did  not  seize  and  sell,  which  it  was  his  duty 
to  have  done,  before  selling  said  real  estate;  that  said  pretended  deeds 
of  said  tax  collector  to  said  Lang,  and  said  Lang  to  said  Duncan,  are 
illegal  and  void,  and  cast  a  cloud  on  complainant's  title,  which  the  bill 
prays  may  be  so  declared,  canceled,  and  set  aside. 

The  demurrer  of  said  tax  collector  and  said  Lang  sets  up  as  grounds 
therefor  that  they  are  not'proper  parties  to  this  suit,  and  pray  to  be  dis- 
missed with  their  costs.  I  am  of  opinion  that  said  Terrall  is  not  a 
proper  party  to  this  suit,  and  that  as  to  him  the  demurrer  must  be  sus- 
tained, and  the  bill  dismissed,  but  that,  as  the  bill  seeks  to  cancel  and 
set  aside  the  tax-deed  to  Lang,  and  his  deed  to.  Duncan,  that  he  is  a 
proper,  if  not  a  necessary,  party,  and  that  the  demurrer  as  to  him  must 
be  overruled,  which  brings  us  to  the  consideration  of  the  demurrer  of  the 
defendant  Duncan. 

The  grounds  of  demurrer  alleged  are  (1)  that  the  bill  on  its  face  shows 
that  complainant  has  no  title  to  the  real  estate,  described  in  the  bill;  (2) 
that  this  bill  on  its  face  shows  that  defendant  Duncan  has  a  good  and 
valid  title  to  the  real  estate  described  in  the  bill. 

The  only  grounds  that  need  be  considered  alleged  in  the  bill  for  the 
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relief  sought  are,  first,  that  complainant  had  sufficient  personal  propH 
erty  in  the  town  of  Pass  Christian  to  pay  all  the  taxes  of  said  real  estate, 
and  which  should  have  first  been  exhausted  before  selling  said  real  es- 
tate for  any  taxes  due  thereon.  The  charter  of  said  town  leaves  it  dis- 
cretionary with  the  collector  as  to  whether  he  will  sell  the  delinquent 
tax-payers'  personal  property  found  within  the  town,  or  sell  the  real  es- 
tate, so  that  this  ground  for  relief  is  not  maintainable;  and,  if  this  were 
not  so,  under  the  ruling  of  the  supreme  court  of  this  state  a  like  result 
would  follow. 

The  second  ground  is  that  the  tax  collector  did  not  give  the  notice  re- 
quired by  the  charter  that  the  tax  had  not  been  paid  on  this  property. 
That  the  notice  was  not  given  is  admitted  by  its  demurrer,  but  it  is  in- 
sisted on  the  part  of  the  defendant  Duncan  that  this  defect  is  cured  by 
the  provision  of  section  22  of  the  charter  of  said  town,  as  amended  by 
the  act  of  1886.     This  section  provides  that — 

"In  cases  of  sales  of  property  within  the  incorporate  limits  of  said  town  for 
taxes  levied  and  collected  by  authority  of  said  town,  all  presumptions  of  the 
law  shall  be  in  favor  of  everything  hnving  been  done  previous  to,  and  in  the 
making  of,  said  sale,  by  the  officers,  to  communicate  a  good  and  valid  title  to 
the  purchaser;  and  said  sale,  and  the  title  acquired  thereunder,  shall  only 
be  set  aside  and  held  for  naught  upon  proof,  satisfactorily  made  to  the 
proper  court  trying  the  title,  that  the  taxes  for  which  said  property  was  sold 
had  actually  been  paid  off  and  discharged  to  the  proper  oMicer  before  the  sale 
took  place." 

The  constitution,  both  of  this  state  and  of  the  United  States,  provides 
that  no  man  shall  be  deprived  of  his  pro]>erty  except  by  due  process  of 
law.  To  divest  a  man  of  the  title  to  his  land  for  non-payment  of  taxes, 
there  must  be  a  lawful  assessment  of  the  value  of  the  property,  if  based 
on  its  value,  by  some  man,  or  body  of  men,  duly  authorized  by  law  to 
make  the  same;  (2)  there  must  have  been  a  tax  duly  levied  by  said  body 
of  men,  duly  and  legally  authorized  by  law  to  levy  the  same;  and  (3) 
there  must  have  been  default  in  paying  the  tax,  and  a  sale  and  convey- 
ance thereof  made  by  some  person  authorized  by  law  to  make  the  same. 
Anything  less  than  this  would  not  be  by  due  process  of  law,  and  there- 
fore void  under  this  provision  of  the  constitutions  of  both  the  state 
and  United  States.  The  statute  relied  upon  .provides  as  matter  of  evi- 
dence that  the  presumption  shall  be  that  all  was  done  that  was  required 
to  be  done,  by  the  respective  officers,  in  making  the  assessment,  levy, 
and  sale;  but  this,  like  almost  tJl  other  presumptions,  may  be  rebutted 
by  sufficient  evidence,  the  burden  of  making  which  is  thrown  upon  those 
disputing  the  validity  of  the  title.  The  tax  collector  was  not  authorized 
by  law  to  make  the  sale  without  giving  the  notice  required,  and  which 
the  demurrer  admits  he  did  not  do.  I  am  satisfied  that  this  section  of 
the  charter  does  not  contain  the  curative  properties  claimed  for  it.  The 
legislature  has  passed  acts  providing  that,  unless  suits  are  brought  within 
certain  periods,  one  of  five  and  another  of  three  years,  to  invalidate  tax- 
titles,  thereafter  no  irregularity  in  the  proceedings  necessary  to  vest 
the  title  in  the  purchaser  under  the  tax-sale  shall  be  admitted  to  defeat 
such  title,  which  is  intended  to  cure  such  defects.     The  curative  effect 
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of  these  statutes  can  only  be  applied  to  cases  in  which  the  act  done,  or 
omitted  to  be  done,  could  have  been  authorized  by  the  legislature  in  the 
first  instance,  and  not  to  cases  incurable  under  the  constitution  of  the 
state  or  United  States.  These  statutes  of  the  state  give  to  the  tax-payer 
or  owner  of  the  property  ample  opportunity  to  bring  his  action  to  set 
aside  the  voidable  title  of  the  purchaser  at  the  tax-sale  for  any  want  of 
compliance  with  the  law,  and  for  which  the  sale  may  be  avoided.  The 
literal  reading  of  this  provision  of  the  charter  cute  off  this  opportunity; 
and,  if  such  is  the  proper  construction  of  the  provision,  it  would  be  re- 
pugnant to  the  constitution,  and  void.  But  it  is  presumable  that  it  was 
only  intended  to  have  the  effect  claimed  after  an  opportunity  was  given 
to  have  the  validity  or  invalidity  of  the  title  established  by  judicial  pro- 
ceeding. Without  further  consideration  of  this  question,  I  must  hold 
that  the  bill  on  its  face  shows  sufficient  ground  for  setting  aside  and  can- 
celing the  tax-title,  as  prayed  for,  for  want  of  the  notice  of  the  non-pay- 
ment of  the  taxes  as  required  by  the  charter. 

The  third  and  last  ground  alleged  in  the  bill  for  setting  aside  the  tax- 
title  is  'Hhat  the  deed  was  not  filed  with  the  clerk  for  registration"  as  re- 
quired by  the  charter.  All  other  tax-title  deeds  are  required  to  be  filed 
with  the  clerk  of  the  court,  or  some  officer  of  the  city,  or  other  munici- 
pal corporation,  and  there  to  remain  during  the  time  limited*  for  redemp- 
tion by  the  tax-payer,  or  those  holding  under  him.  In  the  charter  in 
this  case,  it  is  provided  that  within  the  three  days  after  the  sale  the  tax- 
collector  shall  execute  and  deliver  to  the  purchaser  a  deed  conveying  to 
him  the  land,  upon  payment  of  all  taxes,  damages,  costs,  and  expenses, 
as  stated  in  the  charter,  and  giving  to  the  tax-payer  or  owner  the  right 
to  redeem  the  property  within  one  year  from  the  day  of  sale  by  paying 
to  the  purchaser  at  the  tax-sale  all  taxes,  costs,  damages,  interest,  and 
expenses  paid  by  him,  either  in  the  purchase  or  afterwards,  growing  out 
of  the  non-payment  of  the  taxes.  The  purpose  of  this  provision  of  the 
charter  evidently  was  that  the  tax-payer,  by  going  to  the  clerk's  office 
and  examining  the  records  of  the  registration  of  deeds,  might  know 
whether  or  not  the  land  or  property  had  been  sold,  and,  if  sold,  who  was 
the  purchaser,  so  that  he  could  redeem  the  same  on  the  terms  provided 
in  the  charter.  The  bill  alleges  that  the  deed  of  the  tax-collector  was 
not  filed  for  record  until  the  3d  day  of  December,  1888,  though  exe- 
cuted and  delivered  to  the  purchaser  on  the  2d  day  of  August,  1887, 
and  the  .complainant  had  no  notice  of  said  sale  and  conveyance  until 
alter  the  registration  of  said  deed,  and  that,  within  less  than  a  year  after 
the  registration  of  said  deed,  he  offered  to  redeem  said  real  estate  by  ten- 
dering said  taxes,  damages,  interest,  etc.,  which  was  refused,  by  said 
Duncan;  all  of  which  the  demurrer  admits.  I  am  satisfied  that, 
under  a  proper  construction  of  the  charter,  the  failure  of  Lang,  the  pur- 
chaser of  the  property,  to  file  his  deed  with  the  clerk  for  registration, 
has  been  such  a  neglect  upon  his  part  in  complying  with  the  require- 
ments of  the  statute  as  to  render  the  deed  voidable  under  complainant's 
hill;  but,  under  the  charter,  Duncan,  who  stands  in  the  shoes  of  Lang, 
will  be  entitled  to  all  the  taxes,  damages,  interest,  and  costs  he  has  paid, 
v.42F.no.8— 28 
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either  at  the  time  of  his  purchase  from  Lang,  or  since  resulting  from  the 
non-payment  of  the  taxes  on  said  lands.  This  is  no  hardship  upon  him, 
as  he  must  be  presumed  to  know  that  said  deed  had  not  been  recorded 
as  required  by  said  charter.  Th'e  result  is  that  the  demurrer  will  be 
overruled,  and  the  defendants  Lang  apd  Duncan  allowed  30  days  in 
which  to  answer  the  bill  as  to  this  term. 


Lee  v.  Simpson. 

(Circuit  Courtt  D.  Soulh  Caroliruu    June  11, 1890.) 

Taxation  of  Costs— Pbinting. 

Though  there  may  have  been  agreements  of  counsel  on  both  sides  in  relation 
thereto,  costs  for  printing  the  bill,  answer,  and  evidence  in  a  suit  in  the  circuit 
court  of  the  United  States  cannot  be  taxed,  since  there  is  no  rule  of  court  on  the 
subject,  and  nothing  is  said  about  such  costs  in  Rev.  St.  U.  S.  S  828,  providing  the 
fees  which  may  be  taxed. 

In  Equity. 

Carey  &  Fouwiana,  for  complainant. 

Smythe  &  Lee  and  Wella  &  Orr,  for  defendant. 

SiMONTON,  J.  The  costs  of  this  case  have  been  taxed  by  the  clerk. 
His  taxation  has  been  brought  up  for  review.  Only  two  items  are  ques- 
tioned,— one  awarding  a  certain  sum  to  the  special  master.  The  lawful- 
ness of  this  charge  is  not  disputed.  The  amount  only  is  criticised. 
The  other  item  is  a  charge  for  $121  for  printing  the  record  and  testi- 
mony. When  the  bill  was  filed,  and  the  preliminary  injunction  granted, 
the  bill  and  the  order  were  printed  under  a  suggestion  of  the  court. 
When  the  answer  was  filed,  it  was  also  printed,  at  the  suggestion  of  the 
defendant's  attorneys,  who  naturally  wanted  their  answer  in  print,  as 
the  bill  had  been  printed.  When  all  the  testimony  was  in,  it  was  pre- 
pared for  the  printer;  counsel  on  both  sides  and  the  clerk  of  this  court 
conferring  about  what  parts  and  how  much  of  it  should  be  printed. 
When  their  conclusion  was  reached,  the  clerk,  who  had  superintended 
the  other  printing,  ordered  and  superintended  this.  The  testimony 
and  record  were  for  the  convenience  of  and  were  used  by  both  parties 
in  the  cause.  Nothing  was  said,  so  far  as  it  appears,  about  paying  the 
expense  of  the  printing.  The  clerk  was  under  the  impression  that  each 
party  would  bear  an  equal  share  of  this  expense.  How  this  impression 
was  derived  he  cannot  say  positivel}',  except  that  both  parties  seemed 
to  concur  in  the  necessity  for  printing,  and  united  in  preparing  the 
matter  to  be  printed,  and  both  used  the  printed  matter  during  all  the 
proceedings.  So  when  the  bill  for  printing  came  in,  some  time  before 
the  cause  was  heard,  he  sent  it  to  each  party,  making  requisition  for 
^one-half  from  each.  The  complainant  promptly  paid  his  half.  The 
defendant  refused  to  pay  any  part  of  this  expense,  unless  he  lost  the 
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case.  Even  were  there  an  allegation  of  a  verbal  understanding  or  agree- 
ment between  counsel  in  the  matter,  the  court  could  not  notice  it.  The 
stipulations  or  agreements  of  counsel  must  be  in  writing.  Nor  would 
the  court  undertake,  in  a  taxation  of  costs,  to  enforce  an  agreement, 
written  or  verbal,  between  attorneys,  unless  the  cost  of  printing  can  be 
taxed  against  the  losing  party,  on  whom  the  decree  has  fixed  the  costs. 
We  have  no  rule  on  the  subject.  There  being  no  rule,  and  the  fee-bill 
(section  823,  Rev.  St.)^  being  silent,  this  charge  cannot  be  taxed. 
Spaulding  v.  Tucker,  4  Fish.  Pat.  Cas.  633.  Let  this  item  of  printing 
be  eliminated,  and  in  other  respects  the  taxation  be  confirmed. 


State  of  Missouri  ex  rd.  Hazard  v.  Spiva  et  at. 

Hazard  v.  Spiva. 
(Circuit  Cov/t%  E.  D.  Mi880ui%  B.  D.) 

1.  Taxation— Colleotios—Dbmand. 

Under  Rev.  St.  Mo.  1889«  §  7608.  which  provides  that  no  seiztire  of  personal  prop- 
erty for  taxes  on  real  estate  ^^  shall  be  made  until  the  collector  has  made  demand  for 
the  payment  of  the  tax,  either  in  person  or  by  deputy,  to  the  party  liable  to  pay  the 
same,  or  by  leaving  a  written  or  printed  notice  at  his  place  of  abode  ♦  ♦  ♦ 
with  some  member  of  the  family, "  a  demand  upon  an  agent  in  charge  of  the  taxed 
property  is  insufQcient  to  justify  a  seizure,  though  the  owner  is  a  non-resident,  and 
it  is  impossible  to  make  demand  on  him  in  either  of  the  statutory  modes. 

SL  Replevin— Process— Taxation. 

A  tax-book  authenticated  by  the  seal  of  the  court,  under  which  a  tax  collector  ia 
authorized  by  statute  to  seize  and  sell  property  to  enforce  the  collection  of  taxes,  is 
process,  within  the  meaning  of  Rev.  St.  Mo.  1889.  S  7479,  which  limits  the  right  to 
bring  an  action  of  replevin  to  cases  where  the  property  "has  not  been  seized  under 
any  process,  execution,  or  attachment  against  the  property  of  the  plaintiff.  ** 

8.  Same. 

Where  property  is  held  by  the  collector  under  the  authority  of  such  book,  the 
fact  that  he  seized  such  property  without  first  making  proper  demand  for  the  taxes 
does  not  authorize  the  owner  against  whom  the  tax  was  levied  to  maintain  replevia 
therefor. 

At  Law.     On  demurrer  to  plea. 

The  first  of  these  suits  was  an  action  on  the  official  bond  of  H.  S. 
Spiva,  as  collector  of  the  revenue  for  Madison  county,  Mo.,  to  recover 
damages  for  an  .unlawful  levy  made  September  15,  1889,  on  certain 
personal  property  of  Hazard's,  to  enforce  payment  of  certain  taxes  as- 
sessed against  Hazard  on  real  estate  for  the  year  1888.  The  laws  of  Mis- 
souri provide,  in  substance,  that  no  levy  shall  be  made  under  a  tax-bill 
until  a  demand  for  the  payment  of  the  same  shall  have  been  made  by 
the  collector  or  his  deputy,  of  the  party  liable  therefor,  or  by  leaving 
a  written  or  printed  demand  at  his  place  of  abode  with  some  member  of 
the  family  over  15  years  of  age.  Rev.  St.  Mo.  1889,  §  7608. "  The 
complaint  is  that  the  levy  was  made  without  such  demand,  and  was 

.  'Thia  section  provides  the  fees  which  shall  be  taxable  aa  oosta. 
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therefore  unlawful.  The  defendants  interposed  a  special  plea  to  the 
effect  that  Hazard  was  a  non-resident  of  the  state,  owning  extensive  lead 
mines,  smelting  furnaces,  machinery,  stores,  etc.,  in  Madison  county, 
and  that  such  property  is,  and  for  years  has  been,  in  actual  charge  and 
control  of  an  agent  of  Hazard's,  and  that  a  demand  for  the  payment  of 
the  tax-bill,  such  as  the  statute  requires,  was  made  of  such  agent,  it  be- 
ing impossible  to  make  a  demand  on  Hazard  himself  in  either  of  the 
ways  pointed  out  by  the  statute.  To  such  plea  there  was  a  demurrer. 
The  second  suit  (No.  3,104)  was  an  ordinary  action  of  replevin  brought 
by  Hazard  to  recover  possession  of  2,000  pigs  of  lead,  which  were  levied 
upon  by  the  collector  on  January  20,  1890,  for  taxes  of  1889  assessed 
against  Hazard.  It  is  claimed  that  such  levy  was  unlawful  for  want  of 
a  proper  statutory  demand,  and  there  was  a  plea  as  in  the  first  suit  that 
a  sufficient  demand  was  made  on  Hazard's  agent.  To  this  plea  there 
was  a  demurrer. 

Lee  &  EUia  and  George  R.  Lockwood,  for  plaintiff. 

The  substantial  questions  in  this  case  are:  (1^  Can  a  collector  of  taxes  in 
this  state,  under  section  6754,  Amended  Acts  18o3,  p.  143,  seize  and  sell  per- 
sonal property  to  satisfy  a  tax-bill  against  the  owner*  without  in  person  or  by 
deputy  having  made  a  demand  of  the  owner  for  the  payment  of  the  tax,  or 
leaving  a  written  or  printed  notice  for  that  purpose,  at  the  place  of  abode  of 
the  owner,  with  some  member  of  his  family  over  the  age  of  1^  years? 
(2)  If  a  seizure  of  property,  under  said  section,  is  made,  will  replevin  lie 
therefore;  that  is,  is  it  seized  under  any  process,  execution,  or  attachment 
against  the  property  of  such  owner,  plaintiff  in  replevin? 

1.  The  answer  to  the  first  question  must  depend  chiefly  upon  the  language  of 
the  statute,  as  the  exact  point  raised  has  never  been  decided,  so  far  as  we 
know,  by  the  courts  of  this  state.  Turning  to  the  statute,  (formerly  §  6754, 
liev.  8t.  1879,)  we  find  that  the  conditions  precedent  to  a  seizure  of  property 
by  the  collector  are  a  demand  of  the  person  liable  to  pay  the  tax,  or  by  leaving 
notice  thereof  at  his  place  of  abode  with  some  member  of  his  family  over  15 
years  of  age.  It  is  apparent  from  the  answer  demurred  to  that  the  tax  was 
not  personally  demanded  of  Mr.  Hazard  by  the  collector  or  his  deputy,  nor 
was  notice  to  pay  the  same  left  at  his  place  of  abode  with  a  member  of  the 
family  over  the  age  of  15  years.  To  which  of  these  demands  is  that  set  up  in 
the  answer  equivalent;  and,  if  equivalent  to  either,  why  that,  rather  than 
the  alternative?  And  where  is  the  authority  for  saying  that  there  can  be  any 
demand  equivalent  to  those  prescribed  by  the  statute?  If  tlie  demand  set  up 
is  said  to  be  equivalent  to  a  personal  demand,  we  say  that  the  statute  pre- 
scribes a  method  of  demanding  the  tax  when  a  personal  demand  cannot.be 
made,  and  the  demand  alleged  is  not  that  prescribed  in  such  c^e.  On  the  other 
hand,  if  the  demand  set  up  is  said  to  be  equivalent  to  notice  left  with  a  mem- 
ber of  the  family,  wo  say  that  the  statute  does  not  provide  for  any  equivalent 
to  such  notice,  except  personal  demand.  If  a  personal  demand  for  taxes  is 
not  made,  then  notice  may  be  served  as  a  summons  maybe,  and,  if  the  demand 
set  up  would  not  be  a  good  return  of  service  of  a  summons,  it  is  not  good  as  a 
demand,  under  section  6754;  and  who  would  think  of  pretending  that  the 
facts  set  up  in  the  defense  demurred  to  would  be  a  good  return  by  a  sheriff  of 
service  of  a  sinnmons.  The  seizure  and  sale  of  a  person's  property,  without  a 
trial  or  judicial  determination  of  the  liability  of  the  owner  for  the  debt  for 
which  his  property  is  taken,  is  certainly  a  hij2:h  governmental  power,  am* 
therefore  there  must  be  a  distinct  authority  of  law  for  the  seizure;  and  every 
condition  precedent  thereto,  though  apparently  trivial,  must  be  complied  with. 
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Kailway  Co.  v.  Apperson^  97  Mo.  300,  10  S.  W.  Rep.  478,  recognizes  and 
strictly  enforces  this  doctrine,  citing  as  authority  therefor:  Blackw.  Tax- 
TiUes,  (2d  Ed.)  255;  Dill.  Mun.  Corp.  (2d  Ed.)  610;  Cooley,  Tax'n,  (2d 
Ed.)  324,  348,  and  many  Missouri  decisions.  In  Totvn  of  Wan-ensburg  v. 
Miller,  77  Mo.  56,  the  doctrine  now  under  consideration  is  rigidly  applied, 
and  the  court  says,  (page  60,)  citing  Cooley:  "Whatever  the  statute  provides 
for  in  this  regard  the  collector  must  have,  and  he  is  a  trespasser  if  he  pro- 
cfHids  to  compulsory  action  without  it."  See,  also,  Howard  v.  Heck,  88  Mo. 
456.  But  this  question  is  almost  put  beyond  argument  by  the  decision  of  the 
St.  Louis  court  of  appeals  in  State  v.  Sargent^  12  Mo.  App.  237,  where  the 
court,  in  speaking  of  section  6754,  says:  "Nor  does  the  law  allow  the  collect- 
or to  seize  personalty  for  taxes  without  notice  to  the  party  liable,  given  in 
person,  or  by  leaving  a  copy  with  his  family  at  his  residence,  which  in  case  of 
non-residents  seems  impossible.  *'  This  declara'tion  by  the  court  of  appeals,  the 
language  of  the  statute,  and  the  principles  of  law  governing  the  exercise  of  the 
authority  asserted  by  defendant,  as  established  by  tlie  leading  text- writers  and 
the  decisions  of  the  supreme  court  of  Missouri,  make  it  clear,  we  think,  that 
defindaut  was  a  trespasser  when' he  seized  the  property  involved  in  this  suit. 
2.  The  next  question  to  be  considered  is  whether  this  property  was  seized 
under  any  process,  execution,  or  attachment  against  the  property  of  the  plain- 
tiff; or,  in  other  words,  is  the  tax-book  a  process  against  the  property  of  those 
whose  properly  is  listed?  The  constitution  of  Missouri,  in  section  38  of  arti- 
cle 6,  entitled  "Judicial  Department,"  provides  that  all  writs  and  process 
shall  run  in  the  nameof  the  state  of  Missouri;  and  the  statutes  (section  4037, 
Bev.  St.  1879)  say  that  all  writs  and  process  issued  out  of  any  court  of  record 
shall  run  in  the  name  of  the  state  of  Missouri,  and  shall  be  tested  by  tlie 
clerk,  and  sealed  with  the  seal  of  such  court;  and  section  4038  provides  that 
all  writs  and  process  issued  by  any  judge  or  justice  of  the  peace,  or  other  offi- 
cer authorized  to  issue  the  same,  shall  run  in  the  name  of  the  state  of  Mis- 
souri, and  be  subscribed  by  the  officer  issuing  the  same.  Bou  vie r  speaks  of 
"process"  as  "the  method  taken  by  law  to  compel  a  compliance  with  the  orig- 
inal writ  or  commands  of  court."  Wharton's  Law  Lexicon,  tit.  "Process," 
says:  "It  is  largely  taken  for  all  the  proceedings  in  any  action  or  prosecu- 
tion, real  or  personal,  civil  or  criminal,  from  the  beginning  to  the  end."  Ab- 
bott's Law  Dictionary  says  of  "process"  that  it  is  "strictly  the  mandate  of 
the  court  to  the  officer,  commanding  him  to  do  certain  things  or  perform  cer- 
tain services  within  his  official  cognizance, **  Tomlin's  Law  Dictionaiy  says 
of  "process" — *' First.  It  is  largely  taken  for  all  the  proceedings  in  any  ac- 
tion or  prosecution,  real  or  personal,  civil  or  criminal,  from  the  beginning  to 
the  end.  Secondly,  That  is  termed  the  process  by  which  a  man  is  called  into 
any  temporal  court,  because  it  is  the  beginning  or  principal  part  thereof,  by 
which  the  rest  is  directed;  or,  taken  strictly,  it  is  the  proceeding  after  the 
original,  before  the  judgment."  Anderson's  Dictionary  of  the  Law  says  of 
"process:"  "Something  issuing  out  of  a  court  or  from  a  judge;  a  writ  of  any 
nature."  **At  common  law.  the  means  of  compelling  the  defendant  to  ap- 
.pear  in  court."  By  Code  Iowa,  1851,  (or  section  4455,  Kev.  St.  1888.)  the  pe- 
tition in  replevin  must  state  that  the  property  replevied  was  not  taken  on  the 
order  or  judgment  of  a  court,  nor  on  execution  or  attachment;  but  in  Morford 
V.  Unger,  (1859.)  8  Iowa,  82,  replevin  was  maintained  for  property  taken  "by 
virtue  of  a  precept  or  warrant"  affixed  to  a  tax-list.  In  Qilmer  v.  Bird,  15 
Fla.  410,  it  was  decided  that  a  notice  given,  under  the  Code,  by  an  attorney, 
of  the  institution  of  a  suit,  in  the  form  of  a  summons,  but  not  issuing  out  of 
a  court,  was  not  process,  within  the  meaning  of  that  provision  of  the  consti- 
tution of  Florida  which  provided  that  the  style  of  all  process  shall  be  "The 
State  of  Florida,"  citing  Baron  Comyn,  who  says:  "'Process,*  in  a  large  ac- 
eeptance,  comprehends  the  whole  proceeding  after  the  originalt  and  before  the 
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judgment;  but  generally  it  imports  the  writs  which  issue  out  of  any  court  to 
bring  the  party  to  answer  or  for  doing  execution,  and  all  process  out  of  the 
king's  courts  ought  to  be  in  the  name  of  the  king."  In  this  case  it  was  also 
decided  that  the  term  "process,"  in  the  provision  of  the  constitution  just  re- 
ferred to,  and  in  that  one  which  said  that  no  person  should  be  deprived  of  life, 
liberty,  or  property  witliout  due  process  of  law,  did  not  mean  the  same  thing, 
and  that,  therefore,  notice  by  the  attorney,  as  given,  was  "due  process  of 
law,"  though  the  notice  was  not  "process."  In  Curi-ys,  Hinman,  11  III. 
420,  it  was  held  that  "the  copy  of  the  jnd<?ment  certified  to  a  collector,  on 
which  lands  are  authorized  to  be  Isold  for  taxes,  is  not  'process,'  within  tlie 
meaning  of  the  seventh  section  of  the  fourth  article  of  the  constitution,  and 
need  nt^t  run  in  the  name  of  •  The  People.*"  On  page  425,  the  court  says: 
"Whether  the  court  or  the  legislature,  either  of  which  may  make  a  copy  of 
the  order  indispensable  to  a  valid  sale,  chooses  to  designate  it  by  the  name  of 
•process,'  it  is  not  thereby  made  'process,'  within  the  meaning  of  the  consti- 
tution. Either  might,  with  the  same  propriety,  have  called  them  by  any  other 
name,  but  still  they  would  be  but  copies  of  the  order,  decree,  or  judgment. 
The  meaning  of  this  constitution  does  not  change  with  a  name."  Speaking 
of  the  order  issued  in  this  case,  the  court,  on  page  426,  further  says:  "The 
truth  is  that  it  has  not  one  single  attribute  of  an  execution  at  law,  or  of  any 
other  proceeding  or  process  which  used  to  run  in  the  name  of  the  king,  and 
it  would  never  liave  occurred  to  any  lawyer  that  it  could  be  process,  if  the 
h-cfishiture  had  not  so  called  it.  But  for  this  legislative  christening,  he  would 
almost  as  soon  have  thought  of  calling  it  an  indictment.  *  *  •  With 
equal,  if  not  more,  propriety,  might  it  be  contended  that  the  assessment  list 
with  which  the  collector  is  furnished  under  the  thirty-first  section  is  process, 
and  should  have  this  constitutional  head  to  make  it  valid;  for  under  it  he  is 
not  only  required  to  sell  property,  but  he  must  levy  upon  and  seize  it. "  From 
the  language  of  our  constitution,  tho  place  where  it  is  found,  and  the  inter- 
pretations given  such  language  by  the  courts,  from  the  statutes,  and  from  the 
definitions  of  the  word  "process,"  we  see  that  that  word,  as  used  in  the  con- 
stitution and  statutes,  means  a  judicial  writ,  containing  a  command  in  the 
name  of  the  sovereign  power.  How  the  tax-book,  given  to  the  collector,  can 
be  tortured  into  a  writ  of  this  kind,  it  is  impossible  to  conceive,  as  it  has  not 
a  single  feature  resembling  those  of  process,  if  the  common-law  or  constitu- 
tional meaning  is  given  to  that  term'.  Therefore,  though  property  seized  un- 
der section  6754  is  taken  by  "due  process  of  law,"  it  is  not  seized  under  pro- 
cess, execution,  or  attachment;  and  in  this  case  it  is  cleai*  that  the  defendant 
was  guilty  of  a  trespass  in  seizing  plaintiff's  property,  and  the  demurrer  to 
kis  answer  should  be  sustained. 

George  D.  Reynolds  and  R,  A.  Anthony,  for  defendant.     . 

Thayer,  J.,  (after  stating  the  facts.)  It  will  be  observed  that  the 
question  whether  the  demand  made  on  Hazard's  agent  was  sufiiicient 
to  authorize  a  levy  is  common  to  both  cases,  and  will  be  first  noticed. 
That  a  demand  is  necessary  prior  to  a  levy,  and  that  a  levy  made  with- 
out a  precedent  demand  is  a  wrongful  act,  under  the  language  of  the  stat- 
ute, admits  of  little  doubt.  The  provisions  of  the  statute,  (section  7608,) 
that  "no  seizure  *  *  *  for  taxes  shall  be  made  until  after  the  first 
day  of  October  of  each  year,"  and  that  "no  such  seizure  *  *  *  shall 
be  made  until  the  collector  has  made  demand  for  the  payment  of  the 
tax,  either  in  person  or  by  deputy,  to  the  party-liable  to  pay  the  same, 
or  by  leaving  a  written  or  printed  notice  at  his  place  of  abode  for  that 
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purpose,  with  some  member  of  the  family  over  15  years  of  age,"  are  each 
mandatory  provisions,  and  are  not  merely  directory. 

If  a  collector  neglects  to  perform  a  duty  which  the  law  expressly  de- 
volves on  him  as  a  condition  precedent  to  making  a  levy,  I  can  con- 
ceive of  no  good  reason  why  he  should  not  be  held  liable  for  whatever 
damage  is  occasioned  by  his  n^Iect  of  official  duty.  The  legislature 
has  also  prescribed  the  precise  form  of  demand.  It  must  be  a  demand 
made  in  person,  by  the  collector  or  his  deputy,  on  the  person  liable  for 
the  tax,  or  by  notice  left  at  his  place  of  abode  with  some  member  of  his 
family  over  15  years  of  age;  and  I  know  of  no  rule  of  law  that  would 
authorize  the  court  to  say  that  some  other  form  of  demand,  such  as  a  de- 
maud  on  the  plaintiff's  general  agent  or  business  manager,  will  suffice. 
This  provision  also  seenw  to  be  mandatory.  If  the  statute  merely  re- 
quired a  demand  to  be  made,  without  prescribing  the  form  of  demand, 
or  the  person  upon  whom  it  was  to  be  made,  the  demand  alleged 
in  the  plea  might  be  adjudged  sufficient.  King  v.  Whitcowh^  1  Mete. 
328.  The  general  rule  is  that  all  provisions  of  law  regulating  the  assess- 
ment of  taxes,  and  proceedings  for  the  seizure  and  distraint  of  property 
for  the  payment  of  taxes,  should  be  strictly  pursued,  and  the  rule  has 
been  frequently  approved  in  this  state.  Town  of  Warrensburg  v.  Miller^ 
77  Mo.  59;  RaUroad  Co.  v.  Apper&m,  97  Mo.  306,  10  S.  W.  Rep.  478, 
—and  cases  cited.  The  act  of  April  28,  1877,  (Laws  1877,  p.  381,) 
appears  to  have  been  the  first  act  adopted  in  this  state  permitting  personal 
property  to  be  seized  for  a  tax-bill  against  realty,  and  was  in  that  respect 
a  radical  change  in  the  law  regulating  the  collection  of  taxes.  It  may 
be  that  the  legislature  failed,  through  oversight,  to  provide  a  feasible 
method  of  making  a  demand  for  the  payment  of  taxes,  of  non-resident 
tax-pa}' ers.  On  the  other  hand,  it  might  with  as  much  reason  be  said 
that  the  legislature  intended  to  leave  taxes  assessed  against  non-residents, 
to  be  collected  by  suit  brought  in  the  ordinary  form,  when  a  personal 
demand  was  not  practicable,  inasmuch  as  taxes  assessed  against  non-resi- 
dents are  usually  upon  real  estate,  and  are  well  secured  by  a  lien  upon 
the  realty.  Speculations  of  this  sort,  however,  do  not  aid  materially  in 
reaching  a  decision,  as  courts  are  now  authorized  to  make  laws,  or  to 
remedy  defects  in  l^slative  enactments,  when  such  defects  exist.  The 
statute  does  not,  in  terms  or  by  necessary  intendment,  authorize  a  levy, 
unless  there  has  been  a  personal  demand  on  the  tax-payer,  or  a  notice 
left  at  his  place  of  abode  with  a  member  of  his  family.  I  conclude, 
therefore,  that  a  demand  made  in  any  other  form  will  not  suffice.  Vide 
State  v.  Sargent,  12  Mo.  App.  237. 

2.  In  view  of  the  fact  that  in  this  state  a  plaintiflf  in  replevin,  in  or- 
der to  obtain  the  writ,  must  make  oath  that  the  property  sought  to  be  re- 
covered "has  not  been  seized  under  any  process,  execution,  or  attach- 
ment against  the  property  of  the  plaintiif,"  (Rev.  St.  Mo.  1889, 
§  7479,)  a  question  arises  whether  replevin  is,  under  any  circumstances,  a 
proper  remedy  for  a  tax-payer  whose  property,  as  it  is  claimed,  has  been 
wrongfully  seized  under  a  tax-bill  issued  against  him?  This  is  a  ques- 
tion of  local  law,  and,  if  the  supreme  court  of  the  state  had  heretofore 
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Sionsidered  the  question,  its  decision  would  be  binding  on  this  court. 
I  do  not  find,  however,  that  the  question  last  mentioned  has  ever  been 
considered  and  determined  by  the  state  courts.  It  waa  not  considered  in 
Mowrer  v.  Helferatine^  80  Mo.  23,  or  in  Henry  v.  Bdl,  75  Mo.  195,  or  in 
Ruhey  v.  Shain,  54  Mo.  207,  to  which  my  attention  was  particularly  di- 
rected on  the  hearing  of  the  demurrers.  The  point  discussed  and  de- 
termined in  those  cases,  was  whether  the  assessments  involved  were 
80  for  regular  as  to  protect  the  collector  from  all  liability  for  seizures 
made  thereunder.  Whether  replevin  is  a  proper  remedy  to  test  the 
validity  of  an  assessment,  or  the  validitj'^  of  a  seizure  made  under  a  tax- 
bill,  is  a  question  not  authoritatively  determined  by  either  of  those  cases, 
or  b}^  any  of  the  cases  cited  by  counsel.  Regarding  the  question  as 
open  for  consideration,  I  have  reached  the  conclusion  that  in  this  state 
replevin  is  not  a  proper  remedy,  when  the  person  invoking  such  remedy 
is  himself  the  person  against  whom  the  tax-bill  issued  under  which  the 
seizure  complained  of  was  made.  The  tax-book  under  which  collectors 
are  authorized  to  act  is  required  to  be  authenticated  by  the  seal  of  the 
county  court  and  the  signature  of  its  clerk  before  it  is  delivered  to  the 
collector.  The  revenue  law  gives  to  the  book  so  authenticated  the  force 
and  effect  of  an  execution,  by  providing  in  substance,  that  after  the  col- 
lector receives  it  and  has  made  demand,  he  may  thereunder  distrain 
and  sell  property  in  like  manner  and  with  like  effect  as  under  a  writ  of 
execution.  In  my  judgment^  a  book  of  that  description,  authenticated 
by  the  seal  of  a  court,  and  under  which  a  public  officer  is  authorized  by 
statute  to  seize  and  sell  property,  may  be  aptly  termed  "process,"  with 
in  the  meaning  of  the  replevin  act,  whether  regard  be  had  to  the  tech- 
nical meaning  of  the  word  or  its  ordinary  use.  I  know  of  no  reason 
why  a  strict  construction  should  be  placed  on  the  word  "process,"  as 
used  in  the  replevin  act,  so  that  it  will  only  comprehend  writs  issued  by 
courts  of  law  or  equity,  in  the  exercise  of  their  ordinary  jurisdiction. 
Looking  at  the  question  from  the  stand-point  of  public  policy,  it  ap- 
pears to  be  quite  as  important  that  a  tax-payer  should  not  be  al- 
lowed to  replevy  property  seized  for  taxes,  as  that  a  defendant  in  an 
execution  or  attachment  should  be  denied  that  remedy.  If  tax-pa}'- 
ers  were  allowed  to  replevy  property  distrained  for  taxes,  it  is  obvious 
that  the  collection  of  the  public  revenues  might  at  any  time  and  un- 
der numerous  pretenses,  be  seriously  impeded.  Nor  is  it  necessary  for 
the  protection  of  the  tax-payer  that  a  remedy  by  writ  of  replevin  should 
be  accorded  to  him.  The  law  is  well  settled  in  this  state  that  a  tax- 
payer may  enjoin  the  collection  of  an  illegal  tax.  Rubey  v.  Shairty  8t(r 
pra;  State  v.  Saline  Co.^  51  Mo.  852;  Ranney  v.  Baderl  67  Mo.  479 j 
Mowrer  v.  HdferBtine^  80  Mo.  27.  And  if  as,  in  the  case  at  bar.  the 
seizure  is  claimed  to  be  unlawful,  not  by  reason  of  any  defect  in 
the  assessment,  but  because  of  some  neglect  of  duty  on  the  part  of  the 
collector,  it  seems  clear  that  the  tax-payer  might  obtain  adequate  re- 
lief for  such  wrong,  by  a  suit  against  the  collector  for  damages,  if  the 
neglect  of  duty  would,  under  ordinary  circumstances  and  but  for  the 
replevin  act,  enable  the  tax-payer  to  maintain  replevin. 
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It  was  urged  by  plaintiff's  counsel  that  the  failure  of  the  col- 
lector to  make  a  proper  demand  prior  to  the  levy,  entitles  the  plain« 
lifiT  to  maintain  replevin,  although  it  be  conceded  that  a  tax-book, 
duly  authenticated  as  provided  by  law,  is  legal  process.  The  court, 
however,  is  not  able  to  concur  in  that  view.  The  test  of  plain- 
tiff's right  to  maintain  replevin  is  whether  the  property  in  controversy 
was  actually  held  by  the  defendant  at  the  time  suit  was  brought  under 
process  issued  against  the  plaintiff.  If  it  was,  and  the  plea  in  this  case 
so  avers,  he  cannot  maintain  replevin,  but  must  resort  to  some  other- 
remedy  for  the  injury  sustained.  The  statute,  in  general  terms,  de- 
nies the  right  to  replevin  property  that  has  been  seized,  and  is  held  by 
an  officer,  under  any  process,  execution,  or  attachment  against  the 
plaintiff.  There  are  no  exceptions  to  the  rule  mentioned,  and  no  pro- 
visions of  the  statute  appear  to  warrant  the  inference  that  replevin  may 
be  resorted  to,  if  the  mode  of  serving  the  process  pursued  by  the  offi- 
cer was  faulty  or  irregular.  The  construction  contended  for  would  prac- 
tically create  an  important  exception  to  the  rule,  not  found  in  the  stat- 
ute, and  one  that  would  impair  its  efficacy.  It  would,  in  its  practical 
operation,  enable  a  litigant,  against  whom  process  for  the  collection  of  a 
debt  has  been  issued,  to  t^t,  by  means  of  a  replevin  suit,  the  regular- 
ity of  every  act  done  by  a  ministerial  officer  in  the  execution  of  such 
process.  This,  in  my  judgment,  was  a  result  not  contemplated  by  the 
legislature.  On  the  contrary,  its  purpose  seems  to  have  been  to  with- 
hold from  a  person  whose  property  has  been  seized  under  process  for 
the  collection  of  a  debt,  the  power  to  interfere  with  the  execution  of 
such  process  by  a  writ  of  replevin.  My  conclusion  is  that  the  demur- 
rer to  the  plea  in  the  suit  for  damages  should  be  sustained,  but  that 
the  plea  in  the  replevin  suit  states  a  good  defense,  and  that  the  de- 
murrer should  be  overruled,  for  the  reason  that  it  shows  that  the 
property,  when  the  writ  of  replevin  was  sued  out,  was  held  under  le- 
gal process  issued  against  the  plaintiff. 


Parvb  v.  Louisville  &  N.  R.  Co. 

{CircuU  Court,  S.  D.  MUHaHppi,  &  D.    March  7, 1890.) 

Railboad  Companies— Running  op  Tbains. 

A  railroad  company  has  a  right  to  run  its  trains  at  any  speed  deemed  proper  when 
they  are  not  passing  through  an  incorporated  city  or  town,  or  crossing  a  puhUc 
street  or  highway;  and  the  engineer,  in  such  case,  is  not  bound  to  look  out  for  per- 
sons on  the  track. 
Saue— Injuries  to  Pebsons  on  Tbaok. 

Where  a  person,  knowing  that  a  fast  train  is  due,  gets  on  the  track,  and  is  struck 
by  thd  train,  he  is  guilty  of  such  contributory  negligence  as  will  prevent  his  recov- 
ery for  the  injuries  sustained. 

At  Law. 
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Action  by  John  B.  Farve,  use,  etc.,  against  the  Louisville  &  Nashville 
Railroad  Company,  for  personal  injuries. 
B.  Deblieux,  f6r  plaintiff. 
G.  B.  Clark,  for  defendant. 

Hill,  J.,  (charging  jiiryt')  The  issue  which  you  are  called  upon  to 
determine  is  as  to  whether  or  not  the  injuries  to  the  person  of  Victor 
Farve  were  caused  by  the  willful,  reckless,  and  careless  conduct  of  the 
conductor,  engineer,  and  fireman  operating  the  engine  and  train  of  the 
defendantcompany,  as  alleged  in  the  plaintiff's  declaration,  and  to  which 
allegations  the  defendant  company  has  interposed  two  defenses — Firsts 
a  plea  of  not  guilty,  which  is  a  denial  of  the  alleged  trespasses  and 
wrongs;  and,  secondly,  that,  if  any  such  wrongs  were  committed,  that 
said  Victor  Farve,  by  his  own  wrong  and  negligent  conduct,  contributed 
to  such  injuries.  To  entitle  the  plaintiff  to  a  verdict  in  his  favor,  the 
burden  is  upon  him  to  satisfy  your  minds  reasonably,  by  the  proof,  that 
the  alleged  injuries  were  caused  by  the  running  of  the  engine  and  train 
as  alleged  in  the  declaration.  If  you  are  satisfied  of  this  fact  by  the 
proof,  and  if  there  were  no  proofs  to  rebut  it,  or  other  proof  of  the  nature 
of  the  accident,  then  the  fact  of  the  injury,  under  the  law  of  the  state, 
would  be  prinui  fade  evidence  of  a  want  of  skill  and  care  on  the  part  of 
the  employes  of  defendant  in  operating  the  engine  and  train,  and  would 
entitle  the  plaintiff  to  a  verdict.  This  rule  of  evidence  is  based  on  the 
fact  that  such  accidents  usually  occur  when  there  are  no  witnesses  to  it 
except  the  employes  operating  the  engine  and  train,  and  therefore  it  is 
reasonable  that'  the  defendant  corporation  should  by  its  employes,  who 
are  presumed  to  have  witnessed  the  accident,  explain  how  it  occurred. 
But,  when  there  are  witnesses  on  both  sides  to  the  accident,  then  the 
reason  for  the  rule  ceases,  and  the  rule  with  it,  and  the  case  is  decided 
upon  the  evidence,  as  in  other  cases.  Victor  Farve,  who  received  the  in- 
jury, having  testified  to  the  way  in  which  the  injuries  were  received, 
this  piinia  fade  rule  of  evidence  does  not  apply  in  this  case,  and  the 
burden  is  on  the  plaintiff  to  reasonably  satisfy  you,  from  the  proof,  that 
the  injuries  were  caused  by  the  willful  negligence  and  wrong  of  defend- 
ant's employes,  as  alleged  in  his  declaration. 

There  is  no  proof  that  the  place  where  the  accident  happened,  was  in 
an  incorporated  city  or  town,  or  on  a  crossing  of  a  public  street  or  road. 
Therefore  the  defendant,  by  its  agents  and  employes,  had  a  right  to  its 
railroad  track,  and  to  run  its  trains  thereon,  without  any  obstruction 
thereto,  at  any  speed  deemed  proper;  and  Victor  Farve,  when  he  went^ 
on  the  railroad  track,  did  so  at  his  own  risk,  and  must  suffer  the  conse- 
quences. The  proof  of  Victor  Farve,  his  father,  and  the  other  proof  on 
his  part,  is  that  the  fast  train  was  expected  in  a  short  time,  and  Victor 
Farve  hurried  to  get  to  his  cows,  to  drive  them  off  the  track  or  to  his 
home,  and  that  he  did  get  on  the  railroad  track,  heard  the  approach, 
attempted  to  get  off,  slipped,  and  fell  outside  ol  the  track,  between  the 
ends  of  the  cross-ties,  and  received  the  injury.  The  getting  on  the  track 
of  the  railroad,  when  he  was  looking  for  the  fast  train  to  pass,  was  an 
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act  of  recklessness  and  carelessness  which  constituted  contribxitive  negli- 
gence on  his  part,  and  deprives  the  plaintifiF  of  a  right  of  recovery  in  this 
action.  The  engineer  and  other  employes  engaged  in  running  the  train 
were  not  required  to  look  and  see  whether  there  was  any  one  on  the 
track  except  at  a  public  crossing,  or  in  an  incorporated  city  or  town,  or 
nt  a  depot  station,  or  to  give  a  signal  of  the  approach  of  the  train  except 
at  such  crossing,  station,  town,  or  city.  There  is  no  proof  that  the  en- 
gineer, fireman,  or  conductor  saw  Victor  Farve,  but  the  proof  is  that 
they  did  not  see  him,  before  or  at  the  time  of  the  accident.  If  the  en- 
gineer had  seen  Victor  Farve  on  the  track,  and  had  reason  to  believe 
that  he  could  not  get  off  the  track  in  time  to  save  himself,  it  would  have 
been  his  duty  to  do  all  he  reasonably  could  to  avoid  the  accident.  There- 
fore, you  are  instructed  that  the  testimony  on  the  part  of  the  plaintiff, 
and  not  contradicted  by  any  other  proof  in  the  cause,  docs  not  entitle 
him  to  a  verdict  in  his  favor,  and  that  you  will  return  your  verdict  in 
favor  of  the  defendant. 


RoLKER  et  aL  v.  Erhardt,  Collector. 
{Circuit  Court,  S.  D.  New  York.    April  21, 1890.> 

CrorOMS  DUTIE9— CJONSTRUOTION  OF  LaW8—ClA88IPICATION— FLOWERING  BULBS. 

Crocus,  gladiolus,  hyacinth,. narcissus,  tulip,  and  other  hulhs,  which  are  not  me- 
dicinal and  not  edible,  are  in  a  crude  state,  and  not  advanced  in  value  or  condition 
by  refining,  grinding,  or  by  other  process  of  manufacture,  and  are  used  for  the  pur- 
pose of  producing  flowers,  are  not  free  of  duty  under  the  prpvision  for  "bulbs  and 
bulbous  roots,  »  ♦  ♦  any  of  the  foregoing  of  which  are  not  edible  and  are  in  a 
crude  state,  and  not  advanced  in  value  or  condition  by  refining  or  grinding,  or  by 
other  process  of  manufacture,  and  not  specially  enumerated  or  provided  for  in  this 
act, "  contained  in  the  free-list  of  the  tariff  act  of  March  8,  1883,  (22  U.  S.  St.  488; 
Tariff  Index,  New,  par.  686,)  but  are  dutiable  at  the  rate  of  20  per  cent,  ad  valorem 
under  the  provision  for  "bulbs  and  bulbous  roots,  not  medicinal,  and  not  specially 
enumerated  or  provided  for  In  this  act, "  contained  in  Schedule  N  of  the  same  tariff 
act,  (Id.  par.  405.) 
{SyUabU8  by  tft€  Covrt) 

At  liaw.     Action  to  recover  hack  duties. 

During  the  year  1889  the  plaintiffs  imported  from  England,  France, 
and  Holland,  into  the  port  of  New  York,  certain  crocus,  gladiolus,  hya- 
cinth, narcissus,  tulip,  and  other  flowering  bulbs.  These  bulbs  were 
classified  for  duty  under  the  provision  for  "bulbs  and  bulbous  roots,  not 
medicinal,  and  not  specially  enumerated  or  provided  for  in  this  act," 
contained  in  Schedule  N  of  the  tariff  act  of  March  3,  1883,  (22  U.  S.  St. 
488;  Tariff  Index,  New,  par.  405,)  and,  pursuant  to  this  provision,  duties 
were  exacted  thereon,  at  the  rate  of  20  per  centum,  od  valorem^  by  the  de- 
fendant, as  collector  of  customs  at  that  port.  Against  this  classification 
and  this  exaction4he  plaintiffs  duly  protested,  claiming  that  these  bulbs 
were  free  of  duty  as  "bulbs  which  were  not  edible,  and  were  in  a  crude 
state,  and  not  advanced  in  value  or  condition  by  refining  or  grinding,  or 
other  process  of  manufacture ''  under  the  provision  for  "  bulbs  and  bulbous 
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roots,  *  *  *  any  of  the  foregoing  of  which  are  not  edible,  and  are  ii> 
a  crude  state,  and  not  advanced  in  value  or  condition  by  refining  or  grind- 
ing, or  other  process  of  manufacture,  and  not  specially  enumerated  or 
provided  for  in  this  act,"  contained  in  the  free-list  of  the  same  tariff  act, 
(Tariff  Index,  New,  par.  636;)  or  under  the  provision  for  "plants,  trees, 
shrubs,  and  vines  of  all  kinds,  not  otherwise  provided  for,  and  seeds  of 
all  kinds  except  medicinal  seeds  not  specially  enumerated  or  provided 
for  in  the  act,"  contain^  in  this  free-list,  (Id.  par,  760.)  Thereafter  the 
plaintiffs,  as  provided  bjr  law,  having  made  appeals,  duly  brought  thia 
suit  to  recover  the  aforesaid  duties. 

Upon  the  trial  it  appeared  that  the  bulbs  in  suit  were  spheroidal  bod- 
ies that  had  been  grown  in  the  ground  from  the  crocus,  gladiolus,  hya- 
cinth, narcissus,  and  other  flowering  plants;  that  they  had  the  principle 
of  life  in  them,  were  not  medicinal,  were  not  edible,  were  in  a  crude- 
state,  and  were  not  advanced  in  value  or  condition  by  refining,  grind- 
ing, or  other  process  of  manufacture;  or,  in  other  words,  were  in  the 
same  state  and  condition  as  when  taken  from  the  ground,  except  that 
they  had  been  dried  and  cleaned;  that  they  were  imported  solely  for  the 
purpose  of  producing  flowers;  that  bulbs  of  the  same  kinds  and  in  the 
same  state  or  condition  as  these,  at  and  prior  to  March  3, 1883,  were  and 
since  have  been  used  in  this  country  solely  for  that  purpose;  that  there- 
were,  at  and  prior  to  the  date  just  mentioned,  and  since  have  been,  im- 
ported into  this  country  certain  other  flowering  bulbs,  such  as  those  of 
the  colchicum  autumnale'  and  the  scilla,  that  were  used  for  medicinal' 
purposes  as  well  as  for  flowering  purposes;  that  the  bulbs  of  the  colchi- 
cum  autumnale,  when  imported  for  medicinal  purposes,  were  in  a  dried,, 
sliced,  lifeless  state  or  condition;  that  the  bulbs  of  the  scilla,  when  im- 
ported for  medicinal  purposes,  were  in  a  similar  state  or  condition;  that 
the  bulbs  of  the  colchicum  autumnale  and  of  the  scilla,  when  imported 
for  flowering  purposes,  were  in  the  same  state  or  condition  as  the  bulbs 
in  suit;  that  there  were,  at  and  prior  to  the  date  just  mentioned,  and  since 
have  been,  both  grown  in  and  imported  into  this  country  certain  bulbs,, 
such  as  those  of  the  onion,  th^  leek,  the  garlic,  and  other  alluim  plants, 
that  were  flowering  bulbs  and  edible;  that  there  were,  at  and  prior  to 
the  date  just  mentioned,  and  since  have  been,  both  grown  in  and  im- 
ported into  this  country  certain  other  bulbs  that,  although  eaten  in  Si- 
beria, Kamschatka,  China,  or  other  countries,  were  not  eaten  in  this  coun- 
try,  but  were  used  here  for  producing  flowers  or  foliage.  Both  sides  hav- 
ing rested,  the  defendant's  counsel  moved  the  coiirt  to  direct  the  jury  to 
find  a  verdict  in  his  favor  on  the  grounds,  (1)  that  the  bulbs  in  suit  were 
the  "bulbs  not  medicinal"  provided  for  in  Schedule  N  of  the  tariff  act  in 
question,  (Id.  par.  405,)  as  decided  by  the  defendant  as  said  collector,  and 
(2)  that  the  plaintiffs  had  not  proven  facts  sufficient  to  entitle  them  to 
recover;  and  argued  substantially  in  support  of  this  motion  that  these 
bulbs  were  neither  plants,  trees,  shrubs,  vines,  nor  seeds,  as  the  com- 
mon and  well-known  meaning  of  these  words  indisputably  showed,  and 
therefore  were  not  free  of  duty  under  the  provision  for  such  articles  con- 
tained in  the  free-list  of  this  tariflf  act,  (Id.  par.  760;)  that  this  tariflf  act  evi* 
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dently  provided  for  three  classes  of  bulbs  and  bulbous  roots:  (a)  Bulbs 
and  bulbous  roots,  both  medicinal  and  non-medicinal,  not  edible,  and 
usually  or  necessarily  before  their  use  subjected  to  some  process  of  grind- 
ing,reiining,  or  manufacturing  which,  if  in  a  crude  state,  and  not  advanced 
in  value  or  condition  by  any  of  such  processes,  were  free  of  duty,  (Free- 
List,  Id.  par.  636,)  but  which,  if  so  advanced,  were  dutiable  at  10  per 
centum  ad  valorem^  (Schedule  A,  Id.  par.  94;)  (fe)  bulbs  and  bulbous 
roots,  not  medicinal,  not  edible,  and  not  before  their  use  subjected  to 
any  such  processes,  which  were  dutiable  at  20  per  centum  ad  valorem^ 
(Schedule  N,  Id.  par.  405;)  and  (c)  bulbs  and  bulbous  roots,  edible, 
and  generally  eaten,  such  as  onions,  leeks,  garlic,  and  other  like  products 
of  the  alluim  and  other  plants,  which,  though  perhaps  botanicaUy  bulbs 
or  bulbous  roots,  have  always  been  known  among  the  people  of  this  coun- 
try as  vegetables,  and  were  dutiable  as  such  at  the  rate  of  10  per  centum 
ad  valorem  (Schedule  G,  Id.  par.  286;)  that  the  provision  for  class  6, 
bulbs  and  bulbous  roots  not  medicinal,  and  not  edible,  contained  in 
Schedule  N,  (Id.  par.  405,)  was  more  specific  than  the  general  provision 
for  bulbs  and  bulbous  roots  both  medicinal  and  non-medicinal,  and  not 
edible,  of  class  a,  contained  in  the  free-list,  (Id.  par.  636;)  and  the  bulbs 
in  suit,  therefore,  were  properly  classified  for  duty,  {Arikur  v.  Lahey,  96 
U.  S,  112;)  that  the  defendant's  construction  of  these  apparently  conflict- 
ing provisions  for  bulbs  and  bulbous  roots  rendered  th.em  harmonious  and 
consistent;  that,  if  any  other  construction  of  them  were  adopted  by  the 
court,  there  were  no  bulbs  and  bulbous  roots  provided  for  by  Schedule 
N,  (Id.  par.  405,)  and  the  court  must  conclude  that  congress  had  idly 
legislated  that  provision;  but  that,  as  was  well  settled,  a  meaning,  if  pos- 
sible, must  be  given  to  every  word  found  in  a  provision  of  a  statute;  and 
that,  to  give  a  meaning  to  every  word  of  this  provision,  the  defendant's 
construction  must  be  adopted,  and  a  verdict  directed  for  him. 

The  plaintifl''s  counsel,  after  abandoning  all  claims  to  recover  under 
the  provision  for  plants,  etc. ,  contained  in  the  free-list,  (Id.  par.  760,)  then 
moved  the  court,  upon  the  case  as  presented,  to  direct  the  jury  to  find  a 
verdict  in  their,  favor,  and,  in  support  of  this  motion,  and  in  opposition 
to  that  of  the  defendant's,  argued  substantially  that  Schedule  N  (Id.  par. 
405)  provided  for  edible  bulbs  and  bulbous  roots,  such  as  onions,  leeks, 
garlic,  etc.;  that  the  free-list  (Id.  par.  760)  provided  for  bulbs  and  bulb- 
ous roots  not  advanced  in  value  or  condition,  etc.;  that  the  bulbs  in 
suit,  being  bulbs  of  the  last-mentioned  description,  were  specially  pro- 
vided for,  and  were  free  of  duty. 

Edward  Hartley  and  /.  Augustus  Stanwood,  for  plaintifls. 

Edward  MitchM^  U.  S.  Atty.,  and  Thomas  Oreenwoody  Asst.  U.  S.  Atty., 
for  defendant. 

Lacombb,  Circuit  Judge,  (orally.)  It  is  somewhat  diflBcult  to  deter- 
mine from  all  these  sections  exactly  in  which  one  these  articles  are  to  be 
found.  They  are  plainly  covered  by  the  language  of  paragraph  405, 
"bulbs and  bulbous  roots,  not  medicinal,  and  not  specially  enumerated" 
elsewhere.     The  question  is,  which  is  the  more  specific  enumeration,  the 
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one  therein  contained,  or  the  one  in  paragraph  636,  "bulbs  and  bulbous 
roots  not  edible,  but  in  a  crude  state,  and  not  advanced  by  refining  or 
grinding,  or  by  other  process  of  manufacture?"  In  common  speech  what- 
ever is  medicinal  is  fairly  to  be  considered  as  non-edible;  but  it  does 
not  necessarily  follow  that  whatever  is  non-edible  must  be  medicinal.  I 
incline  therefore  to  the  opinion  that  paragraph  405  is  of  these  two  the  more 
specific,  and  shall  therefore  direct  a  verdict  for  the  defendant. 


Dodge  et  ai.  v.  Hedden,  Collector. 
(Circuit  Court,  S.  D.  New  York,    October  80, 1881>.) 

1.  Customs  Duties— Construction  op  Laws— Trade  Usage. 

The  trade  usage  which  is  to  determine  the  meaaing  of  a  word  or  words  in  the  tariff 
must  be  a  well>known  and  general  one. 

2.  Same— Evidence— Bias  op  Witnesses. 

In  weighing  the  testimony  of  witnesses  as  to  trade  usage,  the  jury  should  con- 
sider the  extent  to  which  any  of  the  witnesses  may  have  an  interest  in  the  result  of 
the  litigation  which  might  color  their  evidence. 
8.  Same— Classification— Oil  op  Petit  Grain— Oil  Neroli. 

Oil  of  petit  grain,  distilled  from  the  leaves,  twigs,  and  immature  fruit  of  the  or- 
ange tree,  was  found  by  the  jury  to  have  been  generally  known  and  recognized  in 
trade  and  commerce  in  1883  as  one  of  the  subdivisions  of  oil  neroli,  (mentioned  in 
the  free-list.) 
{Syllabus  by  the  Court.) 

At  Law.     Action  to  recover  duties. 

Plaintiff  imported  at  the  port  of  New  York  quantities  of  an  essential  oil 
called  "  oil  of  petit  grain."  This  oil  was  distilled  from  the  leaves,  twigs, 
and  immature  fruit  of  the  orange  tree.  The  collector  assessed  it  for  duty 
at  25  per  cent. ,  under  the  provision  in  Schedule  A  of  the  tariff  act  of 
March  3,  1883,  for  "all  preparations  known  as  *  essential  oils,'  not  spe- 
cially enumerated  or  provided  for  in  this  act."  The  importer  claimed  it 
to  be  free  of  duty  under  the  provision  in  the  free-list  of  the  same  act  for 
"oil  neroli  or  orange  flowers."  There  was  a  conflict  of  testimony  as  to 
whether  this  latter  term  in  trade  and  commerce  included  oil  of  petit 
grain. 

Arnoux,  Ritch  <fc  Woodford  and  Stephen  0.  Clarke^  for  plaintiflf. 

Edward  Mitchell^  U.  S.  Atty.,  and  W,  Wickham Smithy  Asst.  U.  S.  Atty., 
for  defendant. 

Lacombe,  J.,  (charging  jury.}  If  there  were  no  evidence  in  this  case, 
if  we  had  nothing  here  but  the  tariff  act,  and  the  meaning  which  the  dic- 
tionary gives  to  the  word  "neroli,"  namely,  that  it  is  the  essential  oil 
obtained  from  the  flowers  of  the  bitter  orange,  I  should  have  to  in- 
struct you  to  find  a  verdict  for  the  defendant,  because  it  appears  that  the 
article  imported  by  the  plaintiff  is  not  distilled  from  orange  flowers. 
There  is  evidence,  however,  which  was  introduced  under  a  general  prin- 
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ciple  of  interpretation  of  all  these  tariff  acts,  to-wit,  that  inasmuch  as  they 
deal  with  trade  and  commerce,  it  is  supposed  that  their  framers,  when 
they  used  words  and  phrases,  used  the  same  with  the  meaning  which 
traders  and  commercial  men  give  to  them.  For  that  reason  testimony 
was  introduced  touching  the  trade  meaning  of  the  words  *'oil  neroli,"  and 
also  touching  the  trade  designation  and  recognition  of  the  article  here 
imported.  The  question,  therefore,  which  comes  to  you  to  be  deter- 
mined as  a  question  of  fact,  is  whether  prior  to  March  3,  1883,  oil  such 
as  was  imported  by  this  plaintiff  (tliat  is,  oil  made  not  from  the  flow- 
ers, but  from  the  leaves,  twigs,  and  immature  fruit  of  the  orange  tree, 
generally  described  as  "petit  grain")  was  generally  regarded  and  recog- 
nized in  trade  and  commerce  in  this  country  as  "oil  neroli."  That  is 
the  question  of  fact  to  be  determined  by  you.  In  determining  that 
question  there  are  certain  suggestions  which  should  be  made  to  you.  In 
the  first  place,  we  start  with  the  presumption  that  the  collector  knew 
what  his  duty  was,  and  did  it;  in  other  words,  we  start  with  the  presump- 
tion that  the  collector's  determination  was  a  correct  one.  That  is  a  pre- 
sumption which  the  plaintiff  must  overcome  by  affircAative  proof.  As 
the  law  expresses  it,  he  has  the  burden  of  proof  to  show  that  thegovern- 
n)ent's  agent  made  a  mistake  in  assessing  duty  upon  this  particular  arti- 
cle. He  must  overcome  that  presumption  by  affirmative  proof.  He 
must  satisfy  you  by  a  fair  preponderance  of  evidence  that  the  collector 
was  wrong.  If  he  does  not  so  satisfy  you,  or  if  he  even  brings  the  scales 
just  even,  and  leaves  you  in  such  a  frame  of  mind  that  you  are  unable 
to  decide  whether  he  has  shown  the  collector  to  be  wrong  or  not,  then  he 
has  not  borne  the  burden  of  proof  which  the  law  lays  upon  him,  and  has 
not  made  out  his  case.  In  weighing  the  testimony  of  witnesses  in  all 
cases,  it  is,  of  course,  proper  for  the  jury  to  take  into  consideration  what- 
ever interest  it  may  appear  from  the  evidence  that  they  may  have  in  the 
result  of  the  litigation  in  which  they  are  testifying,  with  a  view  to  deter- 
mine what  probable  or  possible  bias  may  be  operating  upon  the  mind 
of  a  witness  to  (unintentionally,  perhaps)  color  his  evidence.  That  is  a 
matter  appropriate  for  the  jury  always  to  take  into  consideration.  Lastly, 
the  trade  usage  which  is  to  be  determinative  of  the  question  must  be  a 
general  one.  It  is  not  determined  by  finding  out  how  an  article  is  occa- 
sionally called  by  individual  firms,  or  how  it  may  be  designated  in  some 
few  particular  localities,  or  even  by  some  single  branch  of  the  trade,  if 
that  branch  is  only  one  of  the  many  branches  of  the  trade  which  deal  in 
the  article,  and  the  other  branches  of  the  trade'  do  not  know  it  by  the 
same  designation.  Of  course,  congress,  in  providing  these  tariff  acts, 
considers  the  country  at  large  and  trade  at  large;  and,  in  order  to  deter- 
mine whether  an  article  is  or  is  not  within  a  trade  designation,  you  must 
be  satisfied  that  the  trade  usage  with  regard  to  the  use  of  the  term  and 
the  classification  of  the  article  is  a  well-known  and  general  usage.  With 
these  suggestions  the  question  is  submitted  to  you  to  determine  what  the 
the  fact  is;  and,  if  you  find  that  the  article  imported  here  is  petit  grain, 
made  from  the  leaves,  twigs,  and  immature  fruit  of  the  orange  tree,  and 
vas  generally  regarded  and  recognized  in  the  trade  and  commerce  of  this 
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country  as  oil  neroli,  then  your  verdict  must  be  for  the  plaintiff;  other- 
wise your  verdict  must  be  for  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff. 


United  States  v.  Morsman. 

{DUtTict  Court,  E,  D.  MUsourU  E,  D.    May  21, 1800.) 

L  Intebstate  Oommebce— Exprbsb  (^ompanibs. 

Express  compaoies,  independeDtly  organised  as  corporationB  for  the  tranaaotlon 
.   of  the  express  business  on  their  own  account,  are  not  subject  to  the  proyisions  of 
the  interstate  commerce  act. 
2.  Same— Indictment, 

An  indictment  which  charges  that  an  express  company  is  ^'a  oorporation  and 
common  carrier  engaged  in  the  transportation  of  property  by  railroad  from  one 
state  to  other  states,  "but  which  does  not  show  that  such  company  is  a  mere  ad- 
junct or  bureau  of  a  railroad  company  or  combination  of  railroad  companies,  does 
not  bring  such  express  company  within  the  purview  of  said  act. 

At  Tjaw.     On  demurrer  to  indictment. 

Indictment  of  Herman  A.  Morsman  for  allep;ed  violation  of  the  inter- 
state commerce  act  as  the  agent  of  the  Pacific  Express  Company. 
George  D,  Reynolds^  Dist.  Aity,,  for  plaintiff. 
A.  C.  Davis  a,nd  W.  W^  Morsman,  for  defendant, 

Thayer,  J.  In  the  Case  of  the  Ecpress  Gompanies,  1  Int.  St.  Com.  R. 
349,  the  commission  decided,  after  a  very  full  and  careful  review  of  the 
provisions  of  the  interstate  commerce  law,  that  express  companies,  in- 
dependently organized  as  corporations  or  joint-stock  companies  for  the 
transaction  of  the  express  business  on  their  own  account,  are  not  subject 
to  the  provisions  of  the  interstate  commerce  law,  but  that  when  a  rail- 
road company,  by  itself  or  in  combination  with  other  railway  companies, 
engages  in  the  express  business,  and  transacts  such  business  by  means 
of  its  ordinary  transportation  staff,  it  must  conform  to  the  provisions  of 
the  interstate  commerce  law  in  the  management  of  that  special  depart- 
ment of  its  business,  as  well  as  in  the  management  of  its  ordinary  freight 
traffic.  The  reasons  assigned  for  such  decision  by  the  commission,  if 
not  entirely  conclusive',  are  at  least  satisfactory;  and  it  is  quite  probable 
that  since  the  decision  in  question  all  independent  organizations  engaged 
in  the  express  business  have  acted  on  the  assumption  that  their  business 
is. not  subject  to  the  provisions  of  the  act.  This  is  a  sufficient  reason 
for  following  the  decision,  unless  it  is  clearly  eiToneous. 

Many  provisions  of  the  act,  as  pointed  out  by  the  commission,  clearly 
indicate  that,  in  framing  the  act,  congress  only  had  in  view  those  com- 
mon carriers,  ordinarily  termed  "railway  companies,"  that  are  engaged 
in  the  transportation  business  over  lines  of  railroad  by  them  owned  or 
operated.     At  the  time  the  act  was  passed,  the  express  business  of  the 
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country  had  grown  to  large  proportions,  was  a  business  of  a  distinctive 
character,  was  carried  on  by  numerous  corporations  and  joint-stock  com- 
panies under  various  arrangements  with  railway  companies,  and  had 
been  recognized  as  a  distinct  business  in  previous  congressional  enact- 
ments. Nevertheless,  express  companies  are  not  mentioned  in  any  of 
the  provisions  of  the  interstate  commerce  act*  It  is  highly  improbable 
that  congress  would  have  failed  to  mention  this  very  important  class  of 
carriers}  in  some  manner,  if  it  had  been  its  intention  to  subject  them  to 
the  provisions  of  the  act.  It  is  also  a  matter  of  such  notoriety  that 
the  courts  may  properly  take  notice  of  the  fact,  that  the  grievances  of 
which  the  public  complained  before  the  interstate  commerce  law  was 
passed  were  charged  almost  exclusively  to  the  account  of  the  railway  com- 
panies of  the  country;  and  congress  may  fairly  be  presumed,  for  that 
reason,  to  have  had  that  class  of  carriers  in  mind,  rather  than  express 
companies,  when  the  law  was  enacted.  At  the  time  the  act  was  passed, 
the  method  of  doing  business  and  fixing  rates  in  vogue  among  the  latter 
class  of  carriers  had  occasioned  very  little,  if  any,  public  criticism.  It 
is  also  apparent  that  express  companies  are  not  strictly  within  the  pro- 
visions of  the  first  section  of  the  act,  defining  who  shall  be  subject  to  its 
provisions,  because  they  are  not  engaged  in  the  transportation  of  freight 
"wholly  by  railroad."  A  very  large  part  of  the  capital  of  express  com- 
panies is  invested  in  teams,  and  vehicles  for  transportation  other  than 
railway  cars,  ajid  a  very  considerable  part  of  the  transportation  service 
perlbrm^d  by  such  carriers,  for  which  they  presumptively  demand  and 
receive  compensation,  is  done  otherwise  than  by  railroad.  They  make 
a  practice  of  collecting  and  delivering  property  by  teams  in  all  cities  and 
villages  of  any  considerable  size,  which  railroad  companies,  in  thi^  country 
at  least,  do  not  do,  unless  ihey  are  themselves  engaged  in  the  express 
business.  Without  going  more  into  detail,  inasmuch  as  the  subject  has 
been  fully  canvassed  by  the  commission,  it  will  suffice  to  say  that  I  concur 
in  the  view  that  the  interstate  commerce  law  only  applies  to  common 
carriers  engaged  in  operating  lines  of  railway,  or  railway  and  water  lines 
combined,  and  that  it  does  not  apply  to  "express  companies,"  properly 
80  termed;  that  is  to  say,  to  independent  organizations  that  carry  on 
the  express  or  parcel  business  in  the  usual  manner,  and  which  do  not 
operate  railway  lines.  The  sufficiency  of  the  indictment,  therefore, 
must  be  tested  in  accordance  with  that  construction  of  the  law. 

It  will  not  be  denied,  I  apprehend,  that  if  the  express  business  of  the 
country  is  not  subject  to  the  provisions  of  the  act  except  when  it  is  car- 
ried on  in  a  particular  manner, — that  is  to  say,  by  a  railway  company, 
or  a  combination  of  railway  companies,  as  a  branch  or  department  of 
their  general  freight  traffic, — then  an  indictment  like  the  one  at  bar, 
against  a  person  allied  to  be  an  agent  of  an  express  company,  for  viola- 
tions of  the  interstate  commerce  law  in  transacting  the  companies'  busi- 
ness, ought  to  contain  proper  averments  showing  that  the  particular  busi- 
ness with  respect  to  which  complaint  is  made,  is  subject  to  the  provisions 
of  the  law;  otherwise  an  offense  is  not  charged  with  that  degree  of  cer- 
tainty requisite  in  a  criminal  proceeding.  In  the  indictment  now  un- 
v.42F,no.8— 29 
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der  consideration  the  defendant  is  brought  within  the  purview  of  the  act, 
if  at  all,  by  an  averment  "that  the  Pacific  Express  Company,  at  the  date 
of  the  commission  of  the  various  acts  complained  of,  was  a  corporation 
and  a  common  carrier  engaged  in  the  transportation  of  property  by  rail- 
road from  one  state  of  the  United  States  to  other  states  of  the  United 
States,  especially  from  the  city  of  St.  Louis,  in  the  state  of  Missouri,  to 
Litchfield,  in  the  state  of  Illinois,  and  that  the  defendant  was  the  gen- 
tjral  agent  of  the  Pacific  Express  Company  at  said  city  of  St.  Louis." 
But  this  averment  shows  that  the  words  'Tacific  Express  Company"  are 
uot  merely  a  name  under  which  a  railway  company,  or  a  combination 
of  railway  companies,  transact  a  certain  part  of  their  business.  The 
averment  is  that  the  company  is  a  corporation,  and  that  implies  that  it 
is  a  distinct  legal  entity,  having  stockholders,  a  board  of  directors,  or 
trustees,  and  other  officers;  in  short,  that  it  is  an  independent  organiza- 
tion, engaged  in  business  on  its  own  account.  The  name  of  the  corpo- 
ration, as  well  as  other  averments  of  the  indictment,  also  imply 
that  the  company  in  question  is  doing  an  express  or  parcel  busi- 
ness, according  to  the  usual  method  in  vogue  of  carrying  on  that  busi- 
ness, and  that  the  defendant,  its  agent,  was  engaged  in  that  line  of  traf- 
fic, for  and  in  behalf  of  his  principal,  as  distinguished  from  an  ordinary 
railway  freight  traffic  business,  at  the  time  of  committing  the  supposed 
offenses  described  in  the  indictment.  There  is  nothing  in  the  bill  that 
has  the  slightest  tendency  to  establish  that  the  Pacific  Express  Company 
Is  a  mere  adjunct  or  bureau  of  a  railway  company  or  combination  of 
Ailway  companies.  All  of  the  averments  tend  to  show  that  it  is  an  in- 
^lependent  concern,  engaged  in  the  express  business  for  its  own  profit, 
and  for  that  reason  is  not  subject  to  the  provisions  of  the  interstate  com- 
merce act  as  construed  by  the  commision. 

It  was  contended  on  the  hearing  of  the  demurrer  that  the  case  was 
brought  within  the  act,  so  far  as  is  necessary  by  averment  in  an  indict- 
ment, merely  by  the  allegation  that  the  Pacific  Express  Company  is  "a 
common  carrier"  engaged  in  interstate  "transportation  of  property  by 
railroad,"  because  that  is,  in  substance,  the  description  of  carriers  de- 
clared by  the  act  to  be  subject  to  its  provisions.  It  will  observed,  how- 
ever, that  the  first  section  of  the  act  describes  those  subject  to  its  provis- 
ions as  "common  carriers  engaged  in  the  transportation  of  property 
wholly  by.  railroad,"  etc.,  and  in  the  present  case  it  is  not  even  averred 
that  tiie  Pacific  Express  Company  was  engaged  in  transporting  property 
wholly  by  railroad.  Therefore  the  language  of  the  first  section  of  the 
act,  if  that  would  suffice  to  bring  the  case  within  the  statute,  is  not  em- 
ployed. But  for  other  reasons  I  conclude  that  the  contention  is  not  ten- 
able. It  might  be  said  of  any  express  company,  and  the  allegation  could 
probably  be  supported  by  proof,  that  it  is  engaged  in  interstate  trans- 
portation of  property  by  railroad,  and  that  it  is  also  a  common  carrier; 
but  this  would  not  necessarily  bring  it  within  the  act,  because,  from  the 
provisions  of  the  law  considered  as  a  whole,  congress  does  not  appear  to 
have  intended  to  subject  "express  companies,"  properly  so  termed,  to 
the  provisions  of  the  law.     When  complaint  is  made  by  way  of  indict- 
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men!  of  a  violation  of  the  act,  growing  out  of  the  manner  in  which  an 
express  business  has  been  conducted,  it  is  essential,  conceding  that  such 
business  may,  under  certain  circumstances,  when  transacted  by  railway 
companie?,  be  subject  to  the  regulations  of  the  act,  to  show  by  proper 
averment  that  the  circumstances  exist,  bringing  the  particular  case  within 
the  purview  of  the  law.  For  the  reasons  indicated,  that  is  to  say,  be- 
cause the  indictment  does  not  show  that  the  Pacific  Express  Company  is* 
subject  to  the  interstate  commerce  act,  the  demurrer  is  sustained. 


Daniei^  v.  Morgan. 
(Circuit  Court,  D.  Maaactchtiaetts,    May  dQ,  1800.) 

Patbkts  for  Invbntions— Who  Entitled  to— Evidbnob. 

Od  application  of  two  claimants  for  letters  patent  for  the  same  invention,  it  ap- 
peared that  complainant  had  the  plan  of  the  invention  in  mind  for  some  years,  and 
was  the  first  to  embody  it  in  a  drawing;  that  afterwards  two  drawings  were  made 
by  respondent  containing  modifications  of  the  proposed  machine,  and  finally  a  ma 
chine  was  constructed  and  pat  in  successful  operation  by  him.  Complainant  testi 
fic^  that  he  showed  respondent  a  plan  of  the  work,  and  respondent  told  him  to  go 
ahead  and  make  a  drawing  in  accordance  with  it.  In  regard  to  the  same  drawing, 
respondent  testified  that  it  was  made  by  his  direction,  and  in  accordance  with  his 
suggestions.  At  the  time  respondent  was  superintendent,  and  complainant  an  em- 
ploye under  him,  in  a  manufacturing  company,  the  work  of  which  suggested  the 
inyention.    Held,  that  complainant  was  entitled  to  the  patent. 

In  Equity. 

Mayiiadier  &  Beach,  for  complainant. 

George  S.  Bautwdi,  for  defendant. 

Carpenter,  J.  This  is  a  bill  in  equity,  brought  under  section  4915 
of  the  Revised  Statutes,  and  prays  a  decree  which  shall  authorize  the 
issue  of  letters  patent  to  the  complainant  for  his  alleged  invention  of  a 
a  new  and  improved  apparatus  for  coiling  wire  rod  as  it  comes  from  the 
rolls  of  a  rolling-mill.  He  describes  his  invention,  in  the  seventh  claim 
of  his  application,  as  follows: 

"The  combination,  with  a  rod-coiling  receptacle  or  reel,  of  a  spider  or  lift- 
ing plate  muunted  on  a  central  shaft,  which  is  supported  and  reciprocatively 
movable  within  the  reel-supporting  shaft,  and  provided  with  means  for  ele- 
vating said  central  shaft  and  plate,  substantially  as  and  for  the  purpose  set 
forth." 

For  the  apparatus  here  in  dispute  application  for  letters  patent  was 
made  by  the  respondent  June  24,  1886,  and  by  the  complainant  June 
26,  1886;  and,  after  proceedings  in  interference,  a  patent  was  issued  to 
the  respondent,  numbered  416,940,  under  date  of  December  10,  1889. 
I  an^  satisfied  on  the  evidence,  and  it  is  indeed  practically  admitted,  that 
the  invention  in  question,  which  need  not,  for  the  present  purpose,  be 
more  particularly  described,  was  first  embodied  in  a  complete,  material 
form  in  a  drawing  which  is  produced  by  the  complainant,  and  marked 
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^'Exhibit  Daniels  Drawing,  L"  This  drawing  was  made  in  March  or 
April,  1879.  Subsequently,  two  other  drawings  were  made,  containing 
modifications  of  the  proposed  machine,  but  not  affecting  the  invention 
here  in  controversy;  and  finally,  in  1886,  a  machine  was  constructed  by 
the  respondent,  and  put  in  successful  operation.  The  question,  as  pre- 
sented in  the  opinions  of  the  successive  tribunals  of  the  patent-office 
.which  have  passed  on  this  question,  was  as  to  which  of  the  parties  is 
entitled  to  priority  in  the  invention  of  the  device  which  was  embodied 
in  the  three  drawings  to  which  I  have  referred.  On  reading  the  whole 
testimony  in  the  case,  I  have  come  to  the  conclusion  that  the  evidence 
on  behalf  of  each  party,  if  it  will  support  any  conclusion,  can  support 
only  \he  conclusion  that  the  party  on  whose  behalf  it  was  presented  is 
the  sole  and  only  inventor,  and  that  the  other  party  never  at  any  time 
made  the  invention,  in  the  sense  of  the  patent  law.  The  only  question, 
in  short,  raised  by  the  testimony,  as  I  regard  it,  is  the  question  who  was 
the  author  of  the  drawings.  At  the  time  the  drawings  were  made,  the 
respondent  was  the  general  superintendent  of  the  works  of  the  Washburn 
&  Moen  Manufacturing  Company  of  Worcester,  and  the  complainant  was 
in  the  employ  of  the  same  company  in  a  capacity  subordinate  to  the  re- 
spondent. The  drawings  were  made  by  the  complainant.  As  to  the  first 
of  them  he  testifies: 

"I  went  to  Mr.  Morgan,  and  showed  him  ray  plan  of  a  discharging  platform. 
He  told  me  to  go  ahead,  and  make  a  drawing  of  a  reel  liaving  a  platform  in 
accordance  with  my  plan." 

As  to  the  same  drawing,  the  respondent  testifies: 

"In  the  spring — I  think,  in  March,  1879 — I  gave  directions  to  Mr.  F.  H. 
Daniels  to  make  drawings  for  a  reel  with  a  lifting  platform,  operated  by  a 
hydraulic  cylinder  and  piston.  *  *  *  Such  drawings  were  made  under 
my  direction,  supervision,  and  chiefly  in  accordance  with  ray  design."  "I  or- 
dered it  raade,  and  gave  instructlQns  in  its  design  and  details."  "Mr.  Daniels 
suggested  the  combination  of  the  two  hydraulic  lifting  cylinders,  to  be  sap- 
plied  through  one  pipe  and  valve;  and  *  ♦  ♦  I  adopted  his  suggestion, 
which  was  the  only  part  of  the  details  which  was  not  suggesteci  and  designed 
by  myself." 

Turning  now  to  the  testimony  as  to  what  had  preceded  the  preparation 
of  this  drawing,  it  appears  on  the  one  hand  that  the  complainant,  in 
January  and  February,  1878,  had  in  mind  a  plan  for  a  reel  with  n  dis- 
charging device  consisting  of  a  spider  or  fork  actuated  from  an  overhead 
track,  and  that  he  made  a  sketch  of  this  plan,  which  is  not  produced;  that 
in  July,  1878,  he  "devised  an  automatic  reel,  having  a  discharging  plat- 
form," operated  by  foot-power,  and  made  sketches  of  the  proposed  appa- 
ratus, which  have  disappeared,  and  as  to  the  construction  of  which  there 
is  no  satisfactory  evidence  except  his  own  statement;  that  in  November, 
1878,  and  thence  to  February,  1879,  he  made  three  sketches,  which  are 
produced,  and  which  show  a  reel  with  a  platform  elevated  by  a  lever 
actuated  by  hydraulic  power,  and  also  a  platform  and  reel  with  concen- 
tric shafts,  and  devised  in  one  case  to  raise  the  platform,  and  in  the  other 
case  to  lower  the  reel,  so  that  the  coil  of  Wire  may  be  removed.     On  the 
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side  of  the  respondent,  it  appears  that  in  October,  1878,  Daniel  C.  Sto- 
ver showed  to  the  respondent  a  model  of  a  discharging  device  which  he 
had  invented,  "consisting  of  a  disk  attached  to  a  shaft  extending  through 
the  axis  of  the  reel ,  which  could  be  pushed  forward  by  the  action  of  a  cam,  • 
effecting  the  discharge  of  the  coil,"  and  that  the  respondent  thereupon 
said  to  Stover  that  he  could  use  that  discharging  device  in  connection 
with  a  reel  which  he  had  invented,  and  of  which  he  showed  a  model. 

It  appears  to  me  that  the  above  recitals  are  all  well  supported  by  the 
evidence,  and  can  admit  of  no  doubt;  and  they  are,  so  lar  as  I  can  see, 
the  only  facts  having  any  material  bearing  on  the  authorship  of  the  first 
complete  dramng  of  this  invention.  The  complainant,  on  the  issue  here 
tendered,  assumes  the  burden  of  proof,  and  must,  I  think,  as  the  evi- 
dence stands,  maintain  by  a  dear  and  undoubted  preponderance  of  proof 
that  he  is  the  sole  author  of  that  drawing.  I  am  entirely  satisfied  that 
he  has  maintained  this  proposition.  He  had  long  before  had  under  con- 
sideration a  device  for  discharging  the  coil  from  the  reel,  and  had  eight 
months  before  made  the  sketches  which  show  the  substance  of  the  inven- 
tion which  was  there  embodied.  On  the  other  hand,  the  respondent, 
before  the  making  of  the  drawings,  according  to  his  own  statement,  had 
done  nothing,  except  to  entertain  the  casual  thought  that  the  disk  at- 
tached to  a  shaft  concentric  with  that  of  the  reel  might  be  used  to  dis- 
charge the  coil.  I  have  no  doubt  that  the  origin  of  the  first  drawing 
was  precisely  as  described  by  complainant  in  his  answer  to  interrogatory 
27  as  above  quoted.  The  respondent  insists  that  an  inference  contrary 
to  the  truth  of  the  complainant's  claim  is  to  be  drawn  from  the  fact  that 
on  several  specified  occasions  he  neglected  to  set  up  the  claim  that  he  was 
the  inventor  of  the  device  in  question.  I  shall  not  go  over  the  testimony 
on  these  points,  and  shall  only  say  that  I  see  no  evidence  that  there  was 
any  time  when  eithe'r  the  complainant  or  the  respondent,  if  conscious 
that  he  was  the  inventor,  would  have  felt  called  on  to  assert  his  rights. 
It  does  not  appear  that  either  of  them  ever  claimed  to  be  the  inventor 
until  he  applied  for  a  patent,  except  so  far  as  there  was  a  constant  tacit 
claim  and  admission  between  the  two  men  in  accordance  with  what  both 
knew  to  be  the  fact;  and,  even  in  their  own  minds,  I  am  by  no  means 
satisfied  that  there  was  a  concurrence  of  thought  on  this  question.  The 
respondent's  counsel,  speaking  in  his  brief  of  the  final  drawing  made  by 
the  ooipplainant,  and  from  which  the  machine  was  built,  uses  this  lan- 
guage : 

"The  drawing  was  made  while  Morgan  was  in  charge  of  the  works,  and, 
by  a  necessary  presumption  of  law,  it  was  made  under  his  direction;  and,  in 
the  absence  of  a  contemporaneous  claim  on  the  part  of  Daniels,  the  conclusion 
must  be  accepted  that,  if  the  drawing  represented  new  and  patentable  devices, 
those  devices  were  the  property  of  Morgan. " 

It  is  not  difficult  to  suppose  that  the  respondent  has  held  the  same 
Mew  of  the  relative  rights  of  himself  and  those  who  were,  like  himself,  but 
subordinate  to  himself,  servants  of  the  company.  If  he  did  hold  that 
opinion,  seeing  that  the  drawing  which  showed  the  invention  was  pre- 
pared by  his  order,  and  that  the  draughteman  made  no  claim  as  to  the 
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authorship,  he  would  doubtless  feel  that  the  invention  was  his  own,  and 
that  he  might  lawfully  so  affirm  both  in  his  application  for  a  patent  and 
in  his  subsequent  testimony.  A  decree  will  be  made,  authorizing  the 
issue  of  a  patent  to  the  complainant  as  prayed. 


Koch  et  ai.  v.  Boi^z  et  oL 

(Circuit  Courts  S.  D.  New  York.    March  81, 1890.) 

Patents  for  Inventions— Novelty— Album  Clasps. 

A  patent  for  an  album  clasp  consisted  of  flat  or  lever  springs,  instead  of  spiral 
sprincrs,  which  had  formerly  been  used,  to  make  the  clasp,  bv  extending  and  cod- 
tractiiig,  adapt  itself  to  any  book.  All  the  parts,  except  the  difference  In  the  kind 
of  spring;*  used,  were  used  ;n  the  clasps  embracing  the  spiral  springs.  Held  that, 
since  the  use  of  flat  springs  to  do  the  work  of  tension  and  pressure  had  long  been 
known,  the  patent,  if  it  could  be  sustained  at  all,  should  be  limited  to  the  exact  de- 
tails of  the  combination  as  described  in  the  speclflcation,  and  could  not  be  infringed 
by  the  use  of  a  similar  spring  for  a  similar  purpose,  with  a  difference  in  the  man- 
ner of  applying  it. 

In  Equity.     Bill  for  infringement  of  letters  patent. 

J.  Solis  Ritterhand^  {Edmund  Weivfwre^  of  counsel,)  for  complainants. 

Gilbert  M,  Plympton,  for  defendants. 

Wallace,  J.  The  only  novelty  in  the  improved  "album  clasp,*'  which 
is  the  subject  of  the  complainants'  patent,  consists  in  the  employment 
of  flat  or  lever  springs,  in  the  place  of  spiral  springs  which  had  previous!}' 
been  used,  to  make  the  clasps  extend  and  contract,  to  adapt  it  to  books 
of  different  thicknesses.  The  springs  are  located  within  the  case  or  box 
of  the  extensible  clasp,  just  as  the  spiral  springs  were,  and  act  as  the 
spiral  springs  did,  by  tension  and  pressure,  to  do  the  same  work.  The 
prior  patent  to  Muller  &  Hi  part  describes  all  the  parts  in  combinntion 
with  spiral  springs.  It  is  said  that  by  using  fiat  springs  the  case  can  be 
made  thinner,  and  consequently  more  artistic  in  appearance,  than  when 
spiral  springs  are  used;  and  this  seems  to  be  true,  unless  the  latter  are 
so  thin  in  diameter  as  to  somewhat  impair  their  efficiency.  Inasmuch 
as  lever  or  fiat  springs  and  spiral  springs  were  well-known  equivalents  for 
one  another,  to  do  the  work  of  tension  and  pressure, — so  well  known  as 
to  be  a  matter  of  which  the  court  should  take  judicial  notice, — in  various 
mechanisms  in  which  two  devices  are  to  be  held  in  elastic  relations  to 
each  other,  it  is  very  doubtful  whether  there  is  any  patentable  novelty 
in  the  clasp  of  the  patent.  If  there  is,  it  must  be  in  the  peculiar  details 
of  construction  and  arrangement  by  which  the  springs  are  made  to  co- 
operate with  the  other  parts. 

In  the  specification  the  patentees  state  as  follows : 

*'Withiii  the  box,  e,  there  are  suitable  springs  acting  against  these  toes,  L 
We  prefer  and  use  the  volute  springs,/,  the  Inner  ends  of  which  enter  the 
slots  in  the  studs,  h,  and  tlie  outer  ends  pass  beneath  or  behind  Ihe  toes,  ».** 
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The  claim  is  for  a  combination  in  which  the  "springs,  /,"  and  "the 
projections,  i,"are  elements.  As  shown  in  the  drawings,  the  springs  are 
not  strictly  volute  springs,  but  are  flat  springs,  coiled  at  the  end  at  which 
they  are  fastened,  and  which  exert  their  pressure  at  the  other  end,  and 
when  they  are  less  closely  coiled;  and  are  similar  to  those  shown  in  prior 
patents  for  door  latches,  and  locks,  which  operate  against  the  end  of  the 
latch  or  bolt,  upon  a  toe,  to  throw  the  latch  or  bolt  forward.  The  clasp 
alleged  to  infringe  the  patent  is  provided  with  two  springs,  which  consist 
of  short  pieces  of  flat  steel  wire  fastened  at  one  end,  and  bent  at  the  free 
ends,  to  conform  to  the  two  curved  sides  of  the  box,  along  which  the 
springs  press  and  move,  and  which  curved  sides  in  connection  with  the 
springs  tend  to  draw  the  two  parts  of  the  dasp  together.  They  are  not 
volute  or  coiled.  The  free  ends  do  not  act  against  a  toe  or  projection, 
unless  the  curved  side  of  the  box  can  be  deemed  to  be  a  toe.  I  think 
that  the  complainants'  patent,  if  it  can  be  sustained  at  all,  must  be  lim- 
ited to  one  in  which  the  springs  are  of  the  details  in  form  and  character  j 
and  have  the  co-operating  parts  as  described,  and  that  the  springs  of  the 
defendants'  clasp  are  not  such  springs.  There  was  as  much  invention 
in  employing  the  springs  of  the  defendants'  clasp  instead  of  the  springs 
of  the  patent  as  there  was  in  employing  the  springs  of  the  patent  instead 
of  the  spiral  springs.     The  bill  is  dismissed,  with  costs. 


New  York  Grape  Sugar  Co.  v.  American  Guape  Sugar  Co.  et  al. 

iCircuU  Cou/rt,  N.  D.  New  York.    May  26, 1890.) 

Patents  for  Inventions— Inpbingbmbnt—Acoountino  fob  Profits. 

An  interlocutory  decree,  after  finding  an  infringement  of  plaintiff's  patents  by 
defendant  corporation,  directed  t^e  master  to  take  an  account  of  the  profits  which 
had  arisen  or  accrued  to  the  corporation  thereby ;  and  on  suggestion  that  the  indi- 
vidual defendants  were  all  the  stockholders  and  oiUcers  of  such  corporation,  and 

*  might,  under  the  guise  of  a  new  name  and  form  of  a  new  corporation,  continue  to 
infringe,  the  decree  further  directed  the  master  to  also  take  an  account  of  profits 
ttiat  had  accrued  to  such  individual  defendants  over  and  above  the  profits  of  the 
corporation.  Held,  that  the  decree  did  not  direct  an  accounting  of  profits  arising 
from  infringements  by  other  previously  existing  corporations,  in  which  defendants 
were  stockholders,  or  by  corporations  which  had  previously  been  formed  in  good 
faith,  and  not  for  the  purpose  of  evading  the  decree,  though  defendants  were  oon- 
trolUng  stockholders  therein. 

In  Equity. 

Esek  Cowm  and  F.  H.  Piatt,  for  plaintiff. 

John  R,  Bennett  and  John  G.  Milburn,  for  defendants. 

Shipman,  J.  The  matters,  in  issue  upon  this  hearing  arise  upon  the 
admissibility  of  testimony  which  has  been  offered  upon  the  accounting, 
which  has  been  objected  to  by  the  defendants,  and  which  has  been  cer^ 
tified  by  the  master  for  the  opinion  of  the  court.  The.  history  of  the 
patents  is  detailed  in  18  Fed.  Rep.  638,  and  24  Fed.  Rep.  604.     The 
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four  Hamlins,  who  were  co-defendants  in  the  American  Co.  Case,  were 
the  officers  and  all  the  stockholders  of  said  company.  The  defend- 
ants were  charged  with  a  joint  infringement  of  five  patents  in  one  and 
the  same  factory.  The  interlocutory  decree,  after  finding  an  infringe- 
ment by  the  corporation  of  three  patents,  directed  the  master  to  take  an 
account  of  the  profits  which  the  defendant  company  received,  or  which 
have  arisen  or  accrued  to  it,  "and  which  have  accrued  to  the  other  de- 
fendants, over  and  above,  and  not  part  of  and  distinct  from,  the  profits 
of  the  defendant  corporation  by  reason  of  any  infringement  by  said  de- 
fendants." This  direction  was -inserted  for  two  reasons — Firdy  because 
it  was  suggested  that  the  Hamlins,  being  all  the  stockholders  and  ofiicers 
of  the  corporation,  might  have  been  able  to  obtain  for  themselves  profits 
from  the  use  of  the  patented  process,  and  the  consequent  business  of  the 
company,  which  did  not  manifestly  appear  upon  its  books;  and,  secondly, 
because  of  the  suggestion  that  these  four  individual  defendants  could, 
&fter  the  interlocutory  decree,  take  the  shield  of  some  other  name,  and, 
under  the  guise  and  form  of  a  new  corporation,  of  which  they  were  the 
real  and  sole  owners  and  managers,  continue  to  direct  an  infringement, 
and  to  infringe  the  patents;  and  it  was  urged  that  a  decree  for  an  account- 
ing simply  by  the  corporation  would  be  inoperative. 

It  now  appears  that,  during  the  period  of  the  infringement  by  the 
American  Company,  the  Hamlins  were  the  controlling,  though  not  the 
only,  stockholders  in  two  other  corporations  in  other  states  which  own 
glucose  factories,  and  that,  before  the  date  of  the  decree,  the  stockholders 
in  all  these  Hamlin  corporations  and, their  Bufialo  competitor  and  rival, 
the  Fermenich  Company,  had  formed  a  new  corporation,  called  the 
"American  Glucose  Company,"  which  became  the  owner  of  substantially 
the  entire  property  and  plants  of  the  old  corporations,  the  Hamlins  own- 
ing three-fourths,  and  the  Fermenich  stockholders  owning  one-fourth, 
of  the  stock  of  the  new  company.  This  was  really  a  new  company,  and 
not  a  mere  reappearance  of  the  American  Grape  Sugar  Company  under 
another  name,  and  was  established  in  good  faith,  and  not  to  evade  the 
decree.  Since  its  organization,  it  has  bought  three  other  glucose  fao- 
tories  in  which  the  Hamlins  had  no  interest.  The  Hamlins  are  officers 
of  the  glucose  company.  The  plaintiff  has  made  inquiries  in  the  account- 
ing to  ascertain  whether  the  Peoria  and  the  Glucose  Companies  have  in- 
fringed, for  the  purpose  of  subsequently  ascertaining  the  profits  which 
the  Hamlins  made  as  stockholders  of  said  infringing  corporations,  and 
claims  the  right  to  compel  an  accounting  by  the  individual  defendants 
of  the  profits  which  they  may  have  received,  as  managing  officers  and 
stockholders  of  other  corporations  than  the  American  Grape  Sugar  Com- 
pany, by  reason  of  the  infringement  by  such  corporations  so  under  the 
direction  of  the  Hamlins,  of  the  patents  in  suit.  These  questions  were 
objected  to,  and  have  been  certified  by  the  master. 

The  interlocutory  decree  intended  that  an  accounting  should  be  had 
of  the  profits  which  had  accrued  to  the  American  Grape  Sugar  Company 
by  reason  of  its  infringement,  and  of  other  and  distinct  profits  which  had 
accrued  to  the  Hamlins,  who  were  the  managers  and  all  the  stockholders 
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of  said  corporation,  by  reason  of  its  said  infringement,  or  which  should, 
before  the  close  of  the  accounting,  accrue  to  them  by  reason  of  an  in- 
fringement of  the  same  patent  by  these  individuals  under  the  cover  of 
some  other  name,  or  under  the  guise  of  a  new  corporation;  but  it  was 
not  intended  to  direct  an  accounting  of  profits  arising  from  infringements 
by  other  previously  existing  corporations,  like  the  Peoria  Company,  in 
which  the  Hamlins  were  stockholders,  or  in  corporations  which  had  pre- 
viously been  formed  in  good  faith,  and  not  for  the  purpose  of  evading 
the  obligations  or  terms  of  the  decree,  although  in  such  corporations  the 
Hamlins  were  controlling  stockholders.  In  the  opinion  of  the  court, 
the  qu^tions  which  have  been  certified  by  the  master  are  inadmissible. 


Neel  et  al.  v.  Blythe  et  at. 
(Dtttfrict  Courts  W.  P.  Pennsylvania.    May  89, 1800.) 

L  OOLLraiON— VBS9EL8  TO|tN  FROM  ICoOSIKaS— FLOODS— IlTBVITABLB  AOOIDKMT. 

During  a  sudden  and  extraordinary  flood  in  the  Monongahela  rlTor,  tbe  defend- 
antB'  fleet  of  water-oraft  was  torn  from  its  moorings  at  nighty  and  carried  down 
stream,  and,  it  was  charged,  collided  with  and  damaged  the  libelants'  coal-boats. 
Upon  the  facts  disclosed  by  tbe  proofs,  Tield,  that  the  case  was  one  of  inevitable 
accident. 
2l  Same— Dilioencb. 

Tbei-e  being  no  snch  particular  relation  between  the  libelants  and  the  defendants 
as  imposed  upon  the  latter  any  special  obligation,  they  were  not  bound  to  exercise 
more  than  ordinary  prudencei,  skill,  and  diligence  to  hold  their  fleet. 
S.  Savb. 

The  highest  degree  of  caution  that  could  be  used  was  not  required  of  the  de- 
fendants. 

In  Admiralty.     Libel  in  personam. 

Z),  T.  Wataon  and  Knox  (Ho  Reed,  for  libelants. 

Z).  F.  Patterson  and  T.  H.  Baird,  for  respondents. 

AcHRSON,  J.  I  shall  not  discuss  the  question  of  jurisdiction,  but,  fol- 
lowing the  later  decisions,  will  regard  the  case  as  one  cognizable  in  a  court 
of  admiralty,  and  proceed  at  once  to  a  consideration  of  the  merits  of  the 
controversy.  The  libel  charges,  in  substance,  that  the  defendants'  fleet 
of  water-craft  and  rafts  of  timber, — composed  of  three  barges,  five  coal- 
boats,  a  flatr-boat,  and  several  rafts, — which  was  lying  in  the  Mononga- 
hela river  at  Monongahela  City,  was  improperly,  negligently,  and  insuffi- 
ciently moored  and  tied  up,  and  that  by  reason  of  n^ligence  in  tliat 
regard  said  fleet  broke  away  from  its  moorings  about  11  o'clock  on  the 
night  of  July  10, 1888,  and,  drifting  down  the  river,  came  into  collision 
with,  and  thereby  sunk  and  damaged,  thirteen  coal-boats  belonging  to 
the  libelants,  which  were  lying  in  the  river  200  feet  below,  well  and  se- 
curely mov^red  to  the  shore.  Upon  a  careful  examination  of  the  volu- 
minous proofs,  I  find  the  material  facts  to  be  as  follows:   The  defendants' 
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fleet  was  moored  at  their  own  private  landing,  which  was  in  all  respects 
a  proper  and  safe  place  for  mooring  water-craft.  At  the  head  of  the  land- 
ing were  four  abutments,  the  tops  of  the  tying  posts  of  which  were  as  high 
as  the  highest  point  on  the  river  bank  at  that  place*  The  fleet  lay  im- 
mediately below  these  abutments,  and  was  secured  thereto  by  a  chain 
and  five  lines,  which  ran  from  the  posts  on  the  tops  of  the  three  outer 
abutments  to  different  points  on  the  head  of  the  fleet.  There  were  also 
two  lines  attached  to  the  lower  part  of  the  fleet,  and  extending  to  a  post 
on  the  shore  up  stream,  and  a  further  line  tied  to  the  inside  barge,  and 
running  to  an  abutment  in  front  of  the  defendants*  planing-mill.  This 
was  the  condition  of  affairs  on  the  morning  of  July  9,  1888,  when  the 
river  began  to  swell.  Then,  on  the  afternoon  of  that  day,  still  another 
line  was  run  from  the  inside  post  of  abutment  No.  2  to  one  of  the  rafts, 
and  thence  to  the  outside  barge.  All  these  lines  were  reasonably  good 
and  suitiible,  such  as  are  or4inarily  employed  for  the  like  purpose  and 
under  like  circumstances.  There  had  been  no  unusual  local  rain-fall, 
and  no  considerable  rise  was  looked  for  by  the  defendants  or  others  at 
Monongahela  City.  The  rise,  indeed,  came  mainly  from  the  head- waters 
of  the  river;  and,  even  after  it  began  at  Monongahela  City,'  the  height  to 
which  the  water  eventually  there  rose  was  altogether  unforeseen.  Mr. 
Ford,  a  man'of  experience,  who  assisted  in  putting  additional  lines  on 
the  defendants'  fleet,  testifies  that  on  Tuesday,  July  lOth,  he  had  no  idea 
that  the  water  would  come  to  within  10  feet  of  the  point  it  ultimately 
attained;  and  H.  L.  Abrams,  who  has  had  personal  knowledge  of  the 
river  for  many  years,  testifies: 

"It  was  the  greatest  rise  we  ever  had,  and  the  most  deceptive  rise, — ^kept 
OQ  rising  when  everybody  thought  it  had  quit;  aud  it  kept  on." 

On  July  10th,  (Tuesday,)  especially  during  the  afternoon,  some  of 
the  defendants,  with  a  large  force  of  employes,  were  engaged  constantly 
in  putting  out  additional  lines  to  shore,  tightening  up  the  lines  so  as  to 
keep  an  equal  strain  on  them,  breasting  in  the  fleet,  and  doing  what- 
ever else  seemed  to  them  to  be  necessary  for  its  security.  Probably, 
altogether,  there  were  as  many  as  15  men  so  employed,  and  those  who 
had  oversight  of  the  work  were  at  least  of  average  experience  and  skill 
in  such  matters.  On  the  morning  of  that  day  another  inch  and  a  half 
line  was  put  out  from  the  abutment  near  the  logway  of  the  planing- 
mill  to  the  lower  part  of  the  fleet,  and  a  stern  line  was  run  thence  to  a 
post  on  shore ;  and  later  in  the  day  three  other  suitable  lines  were  run 
from  the  lower  part  of  the  fleet,  and  fastened  to  shore.  Then,  some 
time  after  2  o'clock  in  the  afternoon,  the  defendants  borrowed  a  new  or 
nearly  new  two-inch  line  from  Lewis  Staib,  and  it  was  tied  to  a  walnut 
tree  which  stood  on  the  river  bank  a  short  distance  above  the  head  of 
the  fleet,  and  was  run  and  fastened  to  two  of  the  rafts  in  the  upper  part 
of  the  fleet.  Furthermore,  several  lines — four  of  them  each  an  inch 
and  a  half  thick — were  run,  some  from  a  pear  tree,  and  some  from  a 
cherry  tree,  on  the  river  bank,  and  made  fast  to  the  upper  part  of  the 
fleet.     The  walnut,  pear,  and  cherry  so  used  were  live,  sound  trees  ;  the 
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former  being  of  the  diameter  of  about  15  inches*  and  the  piear  and 
cherry  each  of  the  diameter  of  from  10  to  12  inches.  These  trees, 
and  particularly  the  walnut,  had  been  used  for  tying  fleets  for  a  number 
of  years  by  the  defendants  and  their  predecessors  in  business.  Accord- 
ing to  the  clear  weight  of  the  evidence,  all  the  lines  so  put  out  on  Tues- 
day, except  the  one  stern  line,  ran,  with  respect  to  the  river,  at  an 
angle  of  about  45  deg.,  and  thus  operated  as  head-lines  to  hold  the  fleet 
up  against  the  current,  while  tending  at  the  same  time,  also,  to  breast 
the  fleet  into  shore.  Late  in  the  afternoon  (in  consequence,  it  would 
seem,  of  a  suggestion  made  by  James  Neel,  one  of  the  libelants)  the 
defendants  borrowed  from  the  railroad  company  two  two-inch  lines, 
which  they  tied  together,  so  as  to  give  suflBcient  length,  and  the  line 
was  made  fast  to  a  cherry  tree  near  the  railroad,  and  the  other  end 
fastened  to  the  upper  part  of  the  fleet  as  a  breast-line,  and  a  twister  was 
put  in  the  line,  and  used  to  draw  the  fleet  in  towards  the  sliore. 

Besides  the  suddenness  of  the  rise,  the  flood  was  extraordinary  in 
other  respects.  The  water  reached^  a  height  above  that  of  any  former 
flood  of  which  there  is  any  record  or  knowledge.  The  force  of  the  cur- 
rent, too,  was  unusual;  attaining  on  Tuesday,  the  witnesses  declare,  a 
velocity  of  from  eight  to  ten  miles  an  hour.  The  drift,  also,  was  re- 
markable, both  in  quantity  and  composition.  Besides  the  more  usual 
things,  the  witnesses  mention  flats,  coal-boats,  barges,  rafts,  coal-tipples, 
bridges,  out-buildings,  and  "large  trees  taken  out  by  the  roots"  as  being 
swept  down  stream.  During  Tuesday  a  great  quantity  of  drift-wood, 
such  as  stumps,  logs,  etc.,  accumulated  above  the  defendants'  four 
abutments,  and  by  the  afternoon  it  had  become  a  solid  mass,  piled  up 
against  the  abutments.  At  6  o'clock  on  Tuesday  evening  the  water  was 
over  the  tops  of  these  abutments,  and  it  had  risen  probably  as  much  as 
four  or  five  feet  more  by  10  or  11  o'clock  that  night,  when  the  catas- 
trophe under  investigation  occurred.  It  was  then  very  dark,  and  those 
nearest  could,  not  see  what  took  place.  Only  one  of  the  witnesses  claims 
to  have  been  able  to  distinguish  objects,  and  he  states  that  he  saw  one 
of  the  defendants'  barges  strike  the  libelants'  fleet.  Several  witnesses, 
who  were  favorably  situated  for  hearing,  testify  that  they  first  heard, 
apparently  at  the  head  of  the  defendants'  fleet,  a  great  crash, — "like 
two  heavy  bodies  coming  together,"  one  describes  it, — which  was  im- 
mediately followed  by  the  snapping  of  lines;  the  difference  between  the 
sound  of  the  crash  and  that  of  the  breaking  of  the  lines  which  ensued 
being  quite  distinguishable.  Capt.  Wilson  Layman,  a  witness  for  the 
libelant,  who  was  on  board  the  steamer  Stella,  which  was  tied  to  the 
outside  of  the  libelants'  fleet,  the  head  of  which  fleet  was  200  feet  below 
the  foot  of  defendants'  fleet,  states  that  he  heard  "the  crash  iibove,"  and 
someone  hallooing,  "Here  she  goesi"  and  that  about  thesametimehe  heard 
"lines  snapping  and  cracking  up  about  the  mill ;"  and  that  very  shortly 
,  afterwards,  not  more  than  a  minute  or  two,  he  heard  a  crash  into  the 
libelants'  fleet.  He  says  he  thought  it  was  the  defendants'  fleet  that 
struck  the  libelants'  fleet;  but  he  adds:  "I  could  not  say,  it. was  so 
dark*"     Whatever  may  have  been  the  immediate  cause  of.  the  disaster 
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Which  befell  the  libelants,  it  is  certain  that  the  two  fleets  were  swept 
away  at  nearly  the  same  time ;  the  defendants'  fleet  moving  first,  and 
the  libelants'  fleet  moving  very  soon  afterwards. 

The  rise  continued  during  the  night;  the  flood  not  reaching  its  extreme 
height  until  thq  next  morning.  As  indicating  how  "the  waters  pre- 
vailed" then,  mention  may  here  be  made  of  the  fact,  stated  by  Mr.  Neel, 
that  the  flood  stood  ten  feet  up  on  the  trunks  of  the  two  Yohe  pear  trees, 
of  which  we  shall  soon  have  occasion  to  speak.  After  daylight  it  was 
discovered  that  the  mass  of  drift  which  had  been  above  the  abutments 
was  gone,  and  it  also  appeared  that  the  walnut  tree  and  pear  tree  and 
the  cherry  on  the  river  bank  to  which  lines  were  tied  had  been  pulled 
out  by  the  roots,  and  carried  ofl^  bodily.  The  cherry  up- at  the  railroad 
was  standing;  the  line  attached  to  it  having  parted. 

Now,  the  defendants  maintain  that  the  crash  first  heard  by  the  wit- 
nesses was  occasioned  by  the  great  mass  of  drift  coming  over  the  tops  of 
the  abutments,  and  striking  the  head  of  their  fleet;  and  that  this  mass, 
sweeping  onward,  was  the  immediate  cause  of  a  common  disaster  to  the 
two  fleets.  Certainly,  there  are  circumstances  among  those  heretofore 
narrated  which  well  comport  with  the  theory  that  the  defendants'  fleet 
was  thus  broken  up  and  turned  loose;  and  if,  indeed,  that  body  of  drift- 
wood, riising  with  the  water,  came  over  the  abutments,  and  was  driven 
against  the  head  of  the  defendants'  fleet,  it  is  very  diflicult  to  conceive 
how  the  loss  here  in  question  could  have  been  averted  by  any  precaution- 
ary measures  open  to  the  defendants.  But  the  libelants,  denying  the 
soundness  of  the  above  hypothesis,  insist  that  the  loss  they  suffered  was 
due  to  the  culpability  of  the  defendants  in  at  least  two  particulars.  It 
is  shown  that  two  large  pear  trees  stood  in  the  lot  of  "Yohe  Brothers," 
^  short  distance  above  the  walnut,  and  a  little  further  in  from  the  river 
than  it  stood,  which  trees  for  a  long  time  had  been  used  in  high  floods 
ibr  tying  fleets  which  lay  at  the  defendants'  landing;  and  it  is  asserted 
that  the  failure  to  use  those  pear  trees  on  this  occasion  was  a  serious  and 
inexcusable  fault.  Again,  it  is  alleged  that  the  defendants' fleet  was  not 
properly  breasted  into  the  shore,  but  was  unnecessarily  and  negligently 
left  exposed  to  the  force  of  the  current.  To  substantiate  these  chaises, 
the  libelants  examined  a  number  of  witnesses.  Such  of  them  as  are  ex- 
perts express  the  opinion  that  the  defendants  should  have  fastened  head- 
lines to  the  Yohe  pear  trees;  and  they  further  say  that  the  lines  to  the 
abutments  should  have  been  loosened,  in  order  that  the  fleet  might  have 
swung  or  been  drawn  into  the  shore  as  the  river  rose;  while  at  least  one 
of  these  witnesses  states  that  it  would  have  been  still  better  had  the  lines 
to  the  abutments  been  thrown  off  altogether.  On  the  other  hand,  the 
defendants  have  shown  that  the  Yohe  pear  trees  had  become  rotten  in- 
side, and  that  their  tap-roots  had  rotted  away, — facts  tending  to  the  con- 
clusion that  those  trees  were  no  longer  entirely  safe  for  tying  purposes; 
and  then  the  witnesses  on  the  part  of  the  defense  testify  that  in  fact  the 
defendants'  fleet  was  properly  breasted  into  the  shore,  and,  indeed,  ae 
far  in  as  the  piles  of  timber  and  the  oakum  house  on  the  river  bank 
would  allow* 
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After  the  most  patient  study  of  the  evidence,  I  am  not  convinced  that 
the  defendants  were  guilty  of  culpable  negligence  in  any  particular 
whatever.  If  it  be  conceded  that  the  direct  cause  of  the  libelants'  loss 
was  the  collision  charged,  still,  under  the  proofe,  it  was,  in  my  judg- 
ment, a  case  of  inevitable  accident,  within  the  rule  in  admiralty.  The 
AuAricL^  14  Fed.  Rep,  298.  The  rule  is  thus  declared  by  the  supreme 
court,  even  in  respect  to  a  vessel  moving  under  the  control  and  guidance 
of  a  master,  officers,  and  crew: 

"Inevitable  accident  is  where  a  vessel  is  purstfing  a  lawful  avocation  la  a 
lawful  manner,  using  the  proper  precautions  against  danger,  and  an  accident 
occurs.  The  highest  degree  of  caution  that  can  be  used  is  not  required.  It 
is  enough  that  it  is  reasonable  under  the  circumstances,  such  as  is  usual  in 
similar  cases,  and  has  been  found  by  long  experience  to  be  sufficient  to  an- 
swer the  end  in  .view,— the  safety  of  life  and  property."  The  Qraoe  Girdler, 
7  Wall.  196.  203. 

The  witnesses  who  condemn  the  defendants  speak  with  the  wisdom 
that  comes  after  the  event.  But  the  defendants  are  to  be  judged  with 
reference  to  the  extraordinary  circumstances  in  which  they  found  them- 
selves. They  were  called  upon  to  act  in  an  emergency,  and  had  to  lace 
perils  unexpected,  and  increasing  to  the  end.  The  situation  was  one 
of  surprises.  Certainly,  the  choice  of  trees  to  tie  to  was  a  matter  for 
the  exercise  of  mere  good  judgment,  and  a  mistake  here  would  not 
justly  subject  the  defendants  to  a  charge  of  carelessness.  Brown  v. 
French,  104  Pa.  St.  604.  Their  own  property  was  at  stake,  and  they 
were  moved  by  the  powerful  stimulus  of  self-interest  to  do  whatever  was 
possible  to  save  their  fleet.  It  is  not  to  be  doubted  that  to  that  end 
they  gave  their  very  best  endeavors.  The  defendants  stood  in  no  such 
particular  relation  to  the  libelants  as  imposed  upon  them  any  special 
obligation;  and  assuredly  they  were  not  bound  to  exercise  more  than 
ordinary  prudence,  skill,  and  diligence.  Shear  &  R.  Neg.  §  22.  That 
they  conformed,  at  least,  to  that  standard  of  duty,  I  have  no  hesitation 
in  holding.     Let  a  decree  be  drawn  dismissing  the  libel,  with  costs. 


The  Sagua  v.  The  Grace  and  The  Rescue.^ 

The  Grace  v.  The  Sagua  and  The  Battler. 

{District  Cowrt,  E.  D.  Pennsylvania.    May  18, 1890.) 

t  CoLUBioN— Tugs  with  Tows— Liabiutt  of  Tugs. 

Where  tugs  having  tows  in  charge  pass,  and  aUow  sufficient  room,  If  their  tows 
foUow  them,  to  pass  safely,  they  cannot  be  charged  with  f anlt  if  the  tows,  through 
bad  steering,  collide,  although  they  could  have  allowed  more  room. 
8.  Samz—Liabilitt  of  Tows. 

When «  tow  falls  to  follow  her  tug,  and  as  a  result  a  coUision  takes  place,  she 
must  respond  in  damages. 

'Reported  by  C.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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Libel  for  Collision  by  the  brig  Sagua  against  the  schooner  Grace  and 
tug  Rescue;  also  by  schooner  Grace  against  brig  Sagua  and  tug  Battler. 
Richard  0.  McMurtrie,  for  the  Sagua.     • 
Curtia  TUton  and  Henry  R.  Edmunds,  for  the  Grace, 
Alfred  Driver  and  /.  Warren  Govhtxm^  for  the  Rescue. 
John  F.  Lewis,  for  the  Battler, 

Butler,  J.  As  the  Sagua,  in  charge  of  the  Battler,  was  passing  up 
the  river  Delaware  to  Philadelphia  on  December  22,  1887,  near  9 
o'clock  in  the  evening,  she  encountered  the  Grace  passing  down,  in 
charge  of  the  Rescue,  opposite  Billing^port.  The  Sagua  and  Battler 
were  well  over  towards  the  eastern  side  of  the  channel,  and  the 
Grace  and  Rescue  were  slightly  further  west.  The  night  was  clear 
with  bright  moon.  The  Sagua  is  127  feet  long,  of  366  tons  bur- 
den, 9i  feet  draught,  was  in  ballast,  and  towed  by  a  hawser  60  to  70 
fathoms  long.  The  Grace  is  145  feet  long,  of  516  tons  burden,  15  feet 
draught,  was  loaded  with  iron,  towed  by  a  hawser  50  to  60  fathoms 
long.  At  a  distance  of  half  a  mile,  and  probably  more,  the  Battler 
signaled  the  approaching  vessels  to  port,  and  immediately  ported  her- 
self. The  Rescue  answered  promptly,  and  ported  also.  The  latter 
passed  the  Battler  and  Sagua  at  a  distance  of  70  to  90  feet.  The 
Grace,  instead  of  following  her  tug,  turned  eastward  after  passing  the 
Battler,  and  ran  into  the  Sagua,  striking  the  port  side  with  her  head 
at  an  angle  near  45  deg.,  forcing  her  aground,  and  inflicting  much  in- 
jury. The  Sagua  libeled  the  Grace  aud  Rescue,  and  was  in  turn,  with 
the  Battler,  libeled  by  the  Grace.  Subsequently  the  Grace  brought  the 
Battler  in  to  answer  the  Sagua's  claim  also.  It  is  thus  seen  that  the 
several  vessels  are  charged  with  fault.  A  large  amount  of  testimony 
has  been  taken,  some  part  of  which  is  irrelevant,  some  part  improbable 
and  incredible,  and  much  that  is  contradictory  and  irreconcilable.  To 
analyze  and  discuss  it  would  be  a  waste  of  time;  and  I  will  do  little 
more,  therefore,  than  state  conclusions. 

As  respects  the  Sagua,  I  find  nothing  to  justify  the  charge  against  her. 
She  was  in  proper  trim,  had  her  lights  burning,  and  followed  her  tug, 
bearing  eastward.  She  may,  however,  be  responsible  for  the  conduct 
of  her  tug,  possibly,  if  the  latter  was  in  fault. 

Was  the  Battler  in  fault?  I  find  no  reliable  evidence  that  she  was. 
Her  course,  and  position  in  the  channel,  were  proper.  She  was,  I  be- 
lieve, well  over  to  the  eastern  side.  At  a  safe  distance  she  signaled  the 
approaching  vessels  to  port,  and,  receiving  a  favorable  answer,  ported, — 
bearing  as  much  eastward  as  was  necessary  and  safe.  The  circumstances 
did  not  require  her  to  stop,  (she  could  not  safely  do  so  with  the  Sagua 
in  her  rear,)  or  take  other  precautions  t^ainst  danger.  No  danger  was 
apparent  until  later,  when  no  precautions  were  available. 

Was  the  Rescue  in  fault?  She  answered  and  ported  promptly  when 
signaled,  and  passed  the  Battler  and  Sagua  at  a  safe  distance.  There  is 
difference  of  opinion  respecting  the  distance.  The  witnesses  capable  of 
forming  the  most  reliable  judgment  are  those  from  the  Battler,   the 
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Sagua,  and  Rescue.  Those  from  aboard  the  Grace  could  know  little 
about  it.  Their  situation  was  not  favorable  to  judging.  If  the  Grace 
had  followed,  no  collision  would  have  occurred.  She  might  have 
])assed  a  little  nearer,  because  of  the  situation  of  her  hawser,  but  .the 
difference  would  have  been  unimportant.  The  distance  would  have 
been  sufficient  to  avoid  danger. 

It  is  entirely  clear,  therefore,  that  the  collision  resulted  from  the 
Grace's  sheer  eastward,  and  from  this  alone.  But  for  it  there  would 
have  been  no  collision.  I  see  no  room  whatever  for  controveray  on  this 
subject.  The  Grace's  answer  virtually  admits  it,  and  the  testimony 
leaves  no  room  for  doubt.  Instead  of  sheering  to  starboard  when  she 
received  the  signal,  and  following  her  tug,  she  held  her  course  a  little 
while,  and  then  turned  in  the  opposite  direction,  obliquely  .across  the 
channel,  and  ran  into  the  Sagua,  striking  her  at  an  angle  of  nearly  45  deg. 
She  asserts  in  excuse  that  her  sheer  was  unavoidable;  that  it  resulted 
from  the  situation  in  which  she  was  placed,  without  fault  of  her  own. 
If  this  is  true,  she  is  not  responsible.  In  such  case  her  tug  is.  Is  she 
(the  Grace)  responsible, — was  her  sheer  unavoidable?  The  case  turns  on 
the  answer  to  this  question.  The  burden  is  on  her  to  prove  that  it  was 
unavoidable.  Presumably  the  rudder  would  control  her  course,  and,  in 
the  absence  of  proof  to  the  contrary,  her  sheer  must  be  attributed  to  a 
starboard  wheel.  And  besides,  setting  up  the  inability  to  control  her 
course,  as  a  defense,  she  must  prove  its  existence.  The  alleged  cause  of 
this  inability  is  the  passage  of  the  Battler  near  her  track,  and  the  com- 
motion produced  by  the  latter's  screw.  By  this  means,  it  is  asserted,  she 
lost  control  of  her  movements,  and  was  forced  over  into  the  Battler's 
wake;  and  thus,  without  fault  of  her  own,  brought  into  collision  with 
the  Sagua,  If  this  is  true,  I  repeat,  she  is  blameless,  and  the  conse- 
quences must  rest  on  her  tug  for  running  so  near.  There  was  plenty  of 
water  westward,  and  the  tug  should  have  kept  further  away,  if  such  con- 
sequences were  to  be  apprehended.  The  tug  must  be  held  to  knowledge 
of  the  danger,  (if  it  existed,)  and  was  bound  to  avoid  it  by  keeping  fur- 
ther oflf. 

Has  the  Grace  proved  her  excusatory  allegation?  Many  witnesses 
were  examined  respecting  it,  and  their  testimony  is  irreconcilable.  A 
statement  and  discussion  of  this  testimony  is  unnecessary.  It  is  suffi- 
cient to  say  that  the  excuse  is  not  proved.  Indeed,  I  think  the  circum- 
stances clearly  disprove  it.  It  is  incredible  that  the  commotion  produced 
by  the  Battler,  a  small  vessel,  light  and  high  in  the  water,  could  have 
had  such  an  affect  on  one  of  the  Grace's  size,  especially  against  the  in- 
fluence of  both  her  hawser  and  rudder.  It  would  have  been  quite  as 
likely  to  afifect  the  Battler,  indeed  much  more  so,-  because  of  her  smaller 
size  and  draught;  and  it  is  quite  as  likely  that  a  similar  effect  would  have 
been  produced  on  the  Sagua  by  the  Rescue's  passage  of  her;  and  yet  nei- 
ther of  these  vessels  were  disturbed.  Supposing  the  water  to  have  forced 
the  Grace  over  as  alleged,  it  seems  physically  impossible  that  she 
should  have  been  carried  into  the  position  assumed.  The  Battler  had 
passed  her  some  distance  before  she  reached  the  Sagua,   and  as   her 
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stern,  with  the  rudder  turned  to  starboard,  would  respond  to  the  cur- 
rent much  more  readily  than  her  head,  she  would  have  straightened 
up  in  the  Battler's  wake  and  met  the  Sagua  head  on.  She  could  not 
have  struck  her  in  the  side  at  an  angle  of  40  deg.  The  Sagua  was 
following  in  the  Battler's  wake.  It  is  not  necessary  to  pursue  the  sub- 
ject further.  The  Grace's  excuse  for  her  sheer  cannot  be  accepted.  In 
ray  judgment,  not  only  is  the  weight  of  the  direct  testimony  against 
her,  but  the  inferences  from  undisputed  facts,  disprove  her  allega- 
tion. I  have  not  overlooked  the  fact  that  her  wheelman  and  another 
of  her  crew,  swear  that  the  wheel  was  to  port.  I  do  not,  however, 
place  any  faith  in  this  testimony.  It  was  their  duty  to  so  place  the 
wheel,  and  if  they  failed  J  would  not  expect  them  to  admit  it.  Such 
men  generally  feel  an  obligation  to  stand  by  their  vessel  when  testify- 
ing, as  well  as  under  other  circumstances,  and  where  their  interests 
are  involved  little  reliance  can  be  placed  upon  what  they  say.  I  believe 
these  men  were  slow  to  act,  and  that  no  order  was  executed  which  pro- 
duced visible  change,  until  nearly  abreast  of  the  Battler;  that  when  it 
was  executed,  (or  attempted,)  and  the  wheel  changed,  it  was  turned 
the  wrong  way.  By  no  other  hypothesis  can  her  course  be  accounted 
for.  It  cannot  justly  be  urged  that  this  mistake  resulted  from  con- 
fusion arising  from  peril  and  fright,  at  the  time  when  the  change  should 
have  been  made. 

On  first  blush  there  is  something  impressive  in  the  suggestion  that 
the  tugs  should  not  have  brought  their  tows  so  near  together  as  to 
render  a  collision  possible;  that  with  plenty  of  water  westward  the  Res- 
cue should  have  passed  at  greater  distance.  But  it  must  be  seen,  I 
think,  on  reflection,  not  to  be  entitled  to  any  weight.  Had  the  collis- 
ion not  occurred,  no  one  would  have  considered  the  proximity  unus- 
ual. The  distance  was  sufficient  for  safety.  A  tug  is  not  required  to 
sheer  so  far  ofiF  her  course  as  to  guard  against  possibility  of  danger  from 
negligent  management  of  her  tow.  The  latter  is  expected  to  follow 
the  former,  and,  if  there  is  room  to  allow  it  to  pass  with  safety  while 
following,  by  the  exercise  of  ordinary  care,  this  is  sufficient.  It  is  idle  to 
speculate  about  the  distance  at  which  the  vessels  would  have  passed  if  the 
Grace  had  followed  the  Rescue.  As  before  said,  it  is  entirely  clear  that 
the  disaster  occurred  solely  because  she  did  not.  Her  efforts  to  ex- 
cuse herself  by  attributing  faults  to  others,  are  natural;  but,  when  it  is 
found  that  her  own  disregard  of  duty  in  turning  eastward,  fully  accounts 
for  the  collision,  the  case  is  at  an  end. 

The  Sagua  is  entitled  to  a  decree  against  the  Grace  for  the  damages 
inflicted.  The  libels  against  the  Rescue,  the  Battler,  and  the  Sagua 
must  be  dismissed.    A  decree  may  be  prepared  accordingly. 
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PuRCELL  V.  British  Land  &  Mortgage  Co.,  Limited. 
{Circuit  CourU  D,  Kansas,    May  16, 1890.) 

1.  Removal  of  Causes— Citizenship—Foreign  Corporation  Dependant. 

A  corporation  organized  under  the  laws  of  a  foreign  country,  and  having  its  chief 
office  there,  does  not  become  a  resident  of  a  state  of  the  United  States  by  doing 
business  and  having  an  office  therein,  so  as  to  defeat  its  right  to  remove  a  case 
against  it  from  the  state  to  the  federal  court,  under  the  act  of  1888,  (25  St.  U.  S. 
434,)  S  2,  providing  that  an  action  brought  in  a  state  court  may  be  removed  to  the 
circuit  court  of  the  United  States  **by  the  defendant  or  defendants  therein,  being 
non-residents  of  that  state. " 

2.  Same— Waiver. 

The  court  having  jurisdiction  of  the  subject-matter  and  the  parties,  the  right  of 
a  defendant  to  object  to  being  sued  in  a  district  of  which  he  is  not  an  inhabitant 
is  personal  to  himself,  and  he  may  insist  upon  or  waive  that  right  as  he  ohooees. 

Motion  to  Remand  to  State  Ciourt. 

John  E.  Hessinj  W.  P.  DouthiU,  and  Rankin  Mason,  for  plaintiff. 

Johnson,  Martin  &  Keeler  and  T.  S.  Brown,  for  defendant. 

Foster,  J.  This  case  was  removed  to  this  court  from  the  district  court 
of  Riley  county,  on  the  application  of  the  defendant,  on  the  ground  that 
it  is  a  foreign  corporation  and  non-resident  of  the  state;  and  the  plaintiff, 
who  is  a  citizen  of  the  state  of  Kansas,  now  moves  for  an  order  remand- 
ing the  same  to  the  state  court.  The  ground  on  which  the  motion  is 
made  is  that  the  defendant  is  a  resident  of  this  state,  and,  therefore,  not 
entitled  to  remove  the  cause.  The  more  formal  manner  of  proceeding  un- 
der a  plea  in  abatement  to  the  jurisdiction  of  the  court  is  waived,  and  the 
mattersubmittedonmotionand  affidavits.  The  facts  as  to  the  organization 
and  business  of  the  defendant  company  are  briefly  these:  It  is  a  corpo- 
ration organized  under  the  laws  of  Great  Britain  and  Ireland,  with  its 
head-quarters  or  chief  office  in  London.  It  is  now  engaged  in  loaning 
money  on  real  and  personal  property  in  Kansas,  with  its  place  of  busi- 
ness and  office  at  Manhattan,  and  under  charge  of  Stewart  J,  Hogg,  a 
subject  of  Great  Britain.  It  has  no  other  place  of  business  in  this  coun- 
try. The  first  section  of  the  act  of  1888  (25  St.  U.  8.  434)  confers  ju- 
risdiction  on  this  court,  as  follows: 

"That  the  circuit  courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  two  thousand  dollars,  ♦  *  * 
in  which  there  shall  be  *  *  *  a  controversy  between  citizens  of  a  state 
and  foreign  slates,  citizens,  or  subjects.  «  «  *  And  no  civil  suit  shall  be 
brought  before  either  of  said  courts  [circuit  or  district]  against  any  person,  by 
any  original  process  or  proceeding,  in  any  other  district  than  that  whereof  he 
is  an  inhabitant;  but,  where  the  jurisdiction  is  founded  only  on  the  fact  that 
the  action  is  between  citizens  of  different  states,  suits  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff  or  the  defendant." 

In  section  2  the  second  clause  of  the  removal  act  reads  as  follows: 
**  Any  other  suit  of  a  civil  nature,  at  law  or  in  equity,  of  which  the  circuit 
courts  of  the  United  States  are  given  jurisdiction  by  the  preceding  section, 
v.42F.no.9— 30 
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and  which  are  now  pending,  or  which  may  hereafter  be  brought,  in  any  state 
court,  may  be  removed  into  the  circuit  court  of  the  United  States  for  the 
proper  district  by  the  defendant  or  defendants  therein,  being  non-residents  of 
that  state." 

Under  this  provision  the  right  of  removal  from  the  state  court  has  two 
essential  limitations:  Hrst^  it  must  be  a  suit  of  which  the  circuit  courts 
are  given  jurisdiction  by  the  first  section;  second^  the  right  of  removal  is 
limited  to  the  defendant  who  is  a  non-resident  of  the  state.  This  is  an 
action  of  which  the  circuit  courts  are  given  jurisdiction,  as  it  is  a  con- 
troversy between  a  citizen  of  Kansas  and  a  citizen  or  subject  of  a  foreign 
state.  It  has  been  judicially  determined  that  for  the  purposes  of  juris- 
diction a  foreign  corporation  is  a  subject  of  the  state  under  which  it  has 
its  corporate  existence.  Railroad  Co.  v.  Letsan^  2  How.  497;  Terry  v. 
Insurance  Co,,  3  Dill.  408.  This  being  a  suit  between  a  citizen  and  an 
alien,  and  not  between  citizens  of  different  states,  the  plaintiff  insists, 
under  the  act  of  1888,  that  it  could  not  have  been  brought  originally  in 
this  court  unless  the  defendant  is  an  inhabitant;  in  other  words,  that  this 
court  could  have  no  original  jurisdiction  of  this  case  unless  the  defendant 
is  an  inhabitant  of  this  district;  and,  if  it  is  an  inhabitant,  it  cannot  be 
a  non-resident,  and  hence  is  not  entitled  to  remove  the  case.  This  argu- 
ment would  be  quite  conclusive  if  the  inhibition  against  bringing  suit 
in  any  other  district  was  jurisdictional;  but  it  does  not  appear  to  be  so, 
although  in  the  early  case  of  Yuba  Co.  v.  Mining  Co.,  32  Fed.  Rep.  183, 
the  court  seems  to  favor  that  view.  The  clause  giving  jurisdiction  pre- 
cedes the  clause  fixing  the  aitua  of  the  suit,  and  is  general  in  its  terms, 
and  irrespective  of  the  locality  where  the  suit  shall  be  brought,  and  the 
removal  clause  says,  "any  other  suit  *  *  *  of  which  the  circuit 
courts  of  the  United  States  are  given  jurisdiction  by  the  preceding  sec- 
tion;" not  the  circuit  court  of  a  particular  district.  The  court  having 
jurisdiction  of  the  subject-matter  and  the  parties,  the  right  to  object  lo 
being  sued  in  any  other  district  is  personal  to  the  defendant,  and  he  may 
object  or  waive  it  as  he  chooses.  Zavibrino  v.  Railroad  Co,,  38  Fed.  Rep. 
450;  Cooley  v.  McArthur,  35  Fed.  Rep.  372;  Meyer  v.  Herrera,  41  Fed. 
Rep.  65;  Ex  parte  SchoUenberger,  96  U.  S.  369.  The  matter  of  residence 
or  inhabitancy  is  largely  a  matter  of  intention.  A  person  may  live  but 
a  day  in  a  certain  locality,  and  be  an  inhabitant  or  resident;  while  he 
might  live  there  many  days,  and  become  neither.  The  intentions  of ' 
parties  are  not  always  apparent  to  the  world,  but  the  party  himself  may 
concede  inhabitancy  by  simplj'  being  found  in  the  district. 

The  question,  then,  to  be  determined  on  this  motion  is  whether  the 
defendant  is  a  resident  or  a  non-resident  of  this  state,  within  the  mean- 
ing of  the  removal  act.  The  use  of  the  word  "non-resident"  in  the  act 
of  congress  is  somewhat  perplexing.  If  it  means  non-citizenship  of  the 
state,  the  question  here  involved  has  been  repeatedly  adjudicated,  for  a 
corporation  for  judicial  purposes  is  conclusively  presumed  to  be  a  citizen 
of  the  state  or  country  under  the  laws  of  which  it  is  created.  Railroad 
Co,  V.  Koontz,  104  U.  S.  12.  In  this  case  Mr.  Chief  Justice  Watte,  speak- 
ing for  the  court,  uses  the  following  language: 
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"A  corporation,  therefore,  created  by  and  organized  under  the  laws  of  a 
particular  state,  and  having  its  principal  office  there,  is,  under  the  constitu- 
tion and  laws,  for  the  purpose  of  suing  and  being  sued,  a  citizen  of  that  state, 
possessing  all  the  rights  and  having  all  the  powers  its  charter  confers.  It 
cannot  migrate  nor  change  its  residence  without  the  consent,  express  or  im- 
plied, of  its  state,  but  it  may  transact  business  wherever  its  charter  allows, 
unless  prohibited  by  local  laws.  Such  has. been  for  a  long  time  the  settled 
doctrine  of  this  court.  *  It  must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty.  *" 

Steam-Ship  Co.  v.  Tugmm,  106  U.  S.  118, 1  Sup.  Ct.  Rep.  58;  Railroad 
Co.  V.  Letsoriy  supra;  Railroad  Co.  v.  Harris^  12  Wall.  65;  Terry  v.  Insurance 
Co.,  supra.  The  cases  on  this  subject  are  legion,  but  it  is  too  familiar 
to  require  further  citations.  It  is  very  doubtful  whether  the  term  "non- 
resident" is  used  in  the  removal  act  in  any  different  sense  than  that  of 
"  non-citizenship. "  In  that  sense  it  would  be  in  harmony  with  antecedent 
legislation  on  this  subject.  In  that  sense  the  single  compound  word 
"non-resident"  would  include  the  right  of  removal  to  defendants,  whether 
citizens  of  another  state  or  citizens  or  subjects  of  a  foreign  state.  It  has 
been  repeatedly  decided  that  the  words  "citizen"  and  "resident"  are  not 
synonymous  terms.  Parker  v.  Ocerman,  18  How.  137.  So,  a  citizen 
of  a  state  may  be  a  non-resident  of  the  state;  but  no  one  would  seriously 
•  contend  that  a  non-resident  citizen  of  a  state,  when  sued  in  the  courts  of 
his  own  state  by  a  citizen  of  another  state  for  over  $2,000,  could  remove 
the  case  to  the  United  States  court  on  the  ground  of  diverse  citizenship. 
Anci  yet  a  literal  and  restricted  following  of  the  term  "non-resident"  must 
lead  to  such  a  result;  for,  certainly,  the  case  is  one  of  which  the  circuit 
courts  of  the  United  States  are  given  jurisdiction,  and  the  defendant  is  a 
non-resident  of  the  state.  The  use  of  the  terms  "inhabitant"  in  the  first, 
and  "non-resident"  in  the  second,  section  of  the  act  of  1888,  are  ex- 
ceedingly perplexing,  as  applied  to  foreign  corporations;  and  the  more  I 
study  on  it  the  more  I  am  convinced  that  there  is  but  one  rational  solu- 
tion of  this  question,  and  that  is  to  return  to  the  old,  fixed  landmarks, 
and  apply  the  rule  enunciated  by  the  authorities  before  cited.  A  cor- 
poration is  a  citizen  or  subject  of  the  state  under  whose  laws  it  is  created, 
and  it  does  not  become  a  resident  of  anotlier  state  by  doing  business 
therein,  so  as  to  deprive  it  of  the  right  to  remove  its  case  from  the  state 
to  the  federal  court  under  the  act  of  1888.  Fales  v.  Railway  Co.,  32 
Fed.  Rep.  675. 

I  reach  this  conclusion  after  full  consideration  of  the  Case  of  ZavibrinOy 
.  supra.  In  that  case  the  railway  company  was  a  citizen  of  Texas,  with 
its  principal  office  in  the  eastern  district  of  that  state,  and  it  was  sued  in 
the  western  district,  where  it  also  operated  its  road.  The  only  question 
was  whether  it  was  an  inhabitant  of  the  western  district  so  as  to  make 
it  liable  to  be  sued  in  that  district.  Judge  Maxey  held  it  was;  ami 
again,  in  Scott  v.  Cattle  Co.,  41  Fed,  Rep.  225,  the  same  court  applied  the 
rule  to  a  foreign  corporation  doing  business  in  Texas.  In  RiddUs  v.  Rail- 
road  Co.y  39  Fed.  Rep.  290,  the  circuit  court  of  Pennsylvania  followed 
the  rule  laid  down,  in  the  Zarnbrino  Case.  With  the  question  involved 
in  those  ca§es,  I  am  not  now  dealing.     It  is  not  improbable  that  a  citizen 
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of  one  state  or  country,  whether  an  individual  or  a  corporation,  may  at 
the  same  time  be  an  inhabitant  of  another  state  or  country,  and,  as  such, 
subject  to  be  sued  in  the  federal  courts.  What  I  do  hold  in  this  case  is 
simply  this:  that  it  was  not  the  purpose  of  the  removal  act  to  make  the 
question  of  residency,  if  the  defendant  corporation  could  acquire  a  resi- 
dence here,  override  that  of  citizenship.  If  so,  it  is  inconsistent  with  all 
former  legislation  and  the  constitution  itself,  and  leads  to  the  absurdity  of 
allowing  a  citizen  temporarily  non-resident,  and  sued  in  the  courts  of  his 
own  state  by  a  citizen  of  another  state,  to  remove  the  case  to  the  federal 
court,  which  he  could  not  do  if  repiding  in  his  own  state.  MiBs  v.  NeweUy 
41  Fed.  Rep.  529.  The  motion  to  remand  this  case  to  the  state  court 
must  be  overruled.  • 


New  York  &  N.  E.  R.  Co.  t.  Woodruff  et  ol..,  Commissioners, 

(Circuit  Court,  D.  ConnecticuU    May  22, 1890.) 

CiBOurr  Courts— Jurisdiction— Question  Pending  in  Supreme  Court. 

After  mandtimus  proceedings  had  been  oommenced  in  a  state  court,  defendant 
filed  a  petition  for  removal  to  the  circuit  court  of  the  United  States  on  the  g^nnd 
that  it  was  a  civil  suit  arising  under  the  constitution  of  the  United  States.  The 
petition  was  denied,  and  the  judgment  of  the  lower  court  was  affirmed  by  the  high- 
est state  court.  A  writ  of  error  was  allowed  by  the  supreme  oourt  of  the  United 
States.  After  the  decision  of  the  state  court,  a  bill  was  filed  in  the  circuit  court  of 
the  United  States  to  enjoin  the  enforcement  of  the  peremptory  mandamta  issued 
by  the  state  court.  HelcL,  upon  demun*er  to  the  bill,  that,  since  the  same  questions 
were  before  the  supreme  court  as  were  raised  by  the  biU  in  the  circuit  court,  a  de- 
cision by  the  latter  was  unnecessary,  and  the  demurrer  was  overruled  pro  forma. 

In  Equity.     Demurrer  to  bill. 

Edward  D.  Rohbins  and  S.  E.  BaldmUy  for  plaintiff. 

TFm.  F.  Henney  and  H,  Q.  Robinson^  for  defendants. 

Shipman,  J.  This  is  a  demurrer  to  a  bill  in  equity  of  the  New  York 
&  New  England  Railroad  Company,  a  Connecticut  corporation,  against 
the  members  of  the  commission  appointed  by  the  general  assembly  of 
said  state  in  the  matter  of  the  grade  crossing  at  Asylum  street,  in  the 
city  of  Hartford.  The  bill  prays  for  an  injunction  to  prevent  the  de- 
fendants from  taking  measures  to  enforce  a  peremptory  mandamus  against 
said  company,  for  which  it  was  anticipated  that  application  would  be 
made  to  the  superiorcourt  for  the  county  of  Hartford,  and  which  has 
since  been  granted  by  said  court.  After  the  application  for  mandamus 
had  been  brought  in  said  state  court  against  the  railroad  company,  and 
within  the  time  prescribed  by  the  statute  of  March  3,  1887,  said  com- 
pany filed  in  said  court  its  petition  and  bond  for  a  removal  of  said 
cause  to  this  court,  upon  the  ground  that  it  was  a  suit  at  law  of  a 
civil  nature,  arising  under  the  constitution  of  the  United  States.  No 
question  of  fact  arising  upon  said  petition,  but  the  questions  being  ex- 
dusively  of  law,  which  were  apparent  upon  the  record,  the  superior 
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court  proceeded  to  examine  and  determine  the  company's  right  to  a  re- 
moval of  the  case,  decided  that  such  right  did  not  exist,  and,  upon 
further  hearing,  that  a  peremptory  mandamvs  should  issue.  Upon  a 
writ  of  error  to  the  supreme  court  of  errors  that  court  held  that  there 
was  no  error  in  the  decision  of  the  lower  court.  20  Atl.  Rep.  17. 
True  and  attested  copies  of  the  petition  for  removal  and  accompanying 
hond,  and  of  the  record  prior  to  the  filing  of  the  petition,  had  been 
filed  at  the  proper  time  in  this  court.  No  action  has  been  taken  there- 
on. After  the  decision  of  the  appellate  court,  this  bill  for  an  injunc- 
tion was  brought  to  this  court.  It  further  appears  from  the  papers  in 
the  motion  for  a  preliminary  injunction  that  a  writ  of  error  from  the 
supreme  court  of  the  United  States  has  been  allowed,  and  lodged  with 
the  clerk  of  the  supreme  court  of  errors. 

The  same  questions  which  are  raised  by  this  demurrer  are  before  the 
supreme  court,  and  must  be  determined  by  that  court  upon  the  writ  of 
error.  They  are  the  right  to  remove  the  mandamus  proceedings  to  the 
federal  court,  and  the  constitutionality  of  the  state  statute.  A  decision 
of  these  questions  by  this  court  is  simply  nugatory.  If  the  writ  of 
error  is  prosecuted,  they  must  be  heard  and  decided  by  the  highest 
tribunal;  and  an  opinion  by  this  court  will  be,  in  any  event,  a  useless 
and  unnecessary  contribution  to  the  legal  literature  upon  the  subject, 
and  might  cause  useless  expense  to  the  parties.  The  proper  course  is 
to  overrule  the  demurrer  pro  f anna. 

A  motion  for  a  preliminary  injunction  against  the  members  of  the 
commission  has  also  been  heard.  It  appears  that,  since  the  motion  was 
filed,  the  superior  court  has  issued  a  peremptory  mandamvs^  and  that  a 
writ  of  error  to  the  supreme  court  of  errors  has  been  allowed  by  one 
of  the  justices  of  the  supreme  court  of  the  United  States,  who  indorses 
upon  the  proceedings  that  the  writ  of  error  is  a  mpenedeMy  and  that  the 
bond  is  to  operate  as  a  stay  of  execution.  If  any  proceedings  are  taken 
in  the  state  court  against  the  railroad  company,  they  must  be  in  the 
nature  of  an  attachment  for  contempt,  which  would  issue  from  the  su- 
perior court.  I  am  not  advised  -whether  the  justice  who  allowed  the 
writ  of  error  intended  to  decide  that  it  was  a  mpersedeas  of  proceedings 
in  the  superior  court,  as  well  as  in  the  supreme  court  of  errors;  but  I 
do  not  think  that  there  is  such  present  danger  of  injury  to  the  com- 
plainant as  to  call  upon  this  court  for  a  preliminary  injunction,  and  it 
would  be,  in  my  opinion,  improper  for  me  to  assume  that  there  is  a 
necessity  for  intetrference  on  my  part.     The  motion  is  therefore  denied. 
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Giant-Powder  Co.  v.  Oregon  Pac.  Ry.  Co.  et  ol. 
iCircuit  Court,  D.  Oregon.    June  !«,  1890.) 

1.  Mechanics'  Liens— Property  Subject  to— Railways. 

The  general  phrase  in  the  act  of  1885,  "any  other  structure, "  following,  as  it  does, 
a  specific  enumeration  of  works  declared  to  be  subject  to  alien  for  labor  and  mate- 
rials furnished  for  their  construction,  such  as  a  "building,  **  "ditch,  *>  "flume, "  and 
"tunnel, "  Jield  to  include  a  railway. 

2.  Same— Proportion  of  Railroad  Subject  to  Lien. 

A  person  entitled  to  a  lien  on  a  railway  for  materials  furnished  for  its  construc- 
tion may,  in  his  notice  of  lien,  confine  his  claim  to  that  portion  or  section  of  the 
road  in  the  construction  of  which  his  material  was  used. 

3.  Same — Materials — Giant-Powder. 

Giant-powder  furnished  by  the  manufacturer  to  a  contractor  for  the  construction 
of  a  railway,  and  used  by  the  latter  in  the  progress  of  such  work,  is  "material, " 
within  the  purview  of  the  lien  law  of  1885,  for  the  value  of  which,  such  manufact- 
urer is  entitled  to  a  lien  on  the  railway,  or  such  portion  thereof  as  the  powder  'was 
used  in  the  construction  of. 

(Syllabus  by  the  Court,) 

In  Equity. 

Mr.  George  H.  WilHams,  for  plaintiff. 

Mr.  L.  Fiinuj  for  defendants. 

Deady,  J.  This  suit  is  brought  by  the  Giant-Powder  Company,  a 
corporation  of  California,  against  the  Oregon  Pacific  Railway  Company 
and  the  Wallamet  Valley  &  Coast  Railway  Company,  corporations  of  Or- 
egon, and  James  Searle  and  E.  B.  Deane,  doing  business  under  the  firm 
name  of  Searle  &  Deane,  citizens  of  Oregon,  to  enforce  a  lien  for  mate- 
rial on  a  certain  section  of  the  Wallamet  Valley  &  Coast  Railway. 

It  is  alleged  in  the  bill  that  the  defendant,  the  Wallamet  Valley  &  Coast 
Railway  Company,  is  the  ownet  of  said  railway,  which  extends  from 
Yaquina  bay.  Or.,  eastward  through  Corvallis,  into  the  Cascade  moun- 
tains. That  in  1888  and  1889  said  company  contracted  with  the  de- 
fendant the  Oregon  Pacific  Railway  Company  to  construct  said  road  east- 
ward from  Albany,  Or.  That  on  August  26,  1888,  the  Oregon  Pacific 
Railway  Company  contracted  with  the  defendants  Searle  &  Deane  to  con- 
struct the  portion  of  said  road  commencing  at  station  numbered  2659, 
plus  78,  in  Marion  county,  and  extending  from  there  eastward  for  16 
miles  along  the  established  route  of  the  same;  in  which  contra<;t  it  was 
provided  that  Searle  &  Deane  should  furnish  all  the  material  and  labor 
for  such  construction.  That  Searle  &  Deane  commenced  work  on  the 
road  on  September  1,  1888,  and  completed  said  section  thereof,  accord- 
ing to  the  coniract,  on  January  15,  1889;  and  there  remained  due  them 
and  unpaid  thereon  the  sum  of  $111,393.62. 

That  the  plaintiff,  between  September  26  and  December  31,  1888, 
furnished  Searle  &  Deane  "electrical  material,  powder,  fuse,  and  caps, 
necessary  and  proper  materials  to  use  in  the  prosecution  of  said  work;" 
and  the  said  defendants  (Searle  &  Deane)  agreed  to  pay  the  plaintiff  the 
sum  of  $7,148.82  therefor;  that  said  material  was  used  by  Searle  & 
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Deane  in  the  construction  of  said  road;  and  the  value  thereof,  namely, 
$7,148.82,  is  now  due  from  them  to  the  plaintiff. 

That  on  January  22,  1889,  the  plaintiff  filed  with  the  clerk  of  Marion 
county  its  claim  for  such  material,  under  the  lien  law  of  Oregon,  for  the 
purpose  of  establishing  a  lien  upon  said  section  of  said  road,  and  the 
land  for  30  feet  on  either  side  of  the  center  line  thereof,  which  claim  was 
duly  recorded;  and  that  the  plaintiff  has  obtained  a  judgment  against 
Searle  &  Deane  for  said  money,  buCnothiug  has  been  or  can  be  made  on 
the  same. 

The  prayer  of  the  bill  is  that  it  be  adjudged  that  the  plaintiff  has  a 
lien  on  said  section  of  the  road-  for  the  amount  due  it  for  said  material 
and  costs  of  suit,  including  the  cost  of  preparing  such  lien  and  a  reason- 
able attorney  fee,  and  that  the  property  may  be  sold  to  satisfy  the  same. 

The  defendants  the  railway  companies  demur  to  the  bill. 

On  the  argument  the  following  points  were  made  in  support  of  the  de- 
murrer: 

(1)  At  and  prior  to  the  filing  of  the  alleged  lien,  the  law  of  the  state 
did  not  give  a  lien  on  railways  to  material-men. 

(2)  A  lien  cannot  be  had  on  a  part  or  section  of  a  railway. 

(3)  The  material  in  question  did  not  enter  into  the  construction  of  the 
road,  but  was  merely  used  by  the  contractors  as  a  part  of  their  plant  or 
means  in  performing  their  contract. 

Seijtion  1  of  the  act  of  February  11, 1885,  (Comp.  1887,  §  3669,)  pro- 
vides  that  every  person  "furnishing  material  of  any  kind  to  be  used  in 
the  construction  *  ♦  ♦  of  any  building,  wharf,  bridge,  ditch,  flume, 
tunnel,  fence,  machinery,  or  aqueduct,  or  any  other  structure  or  super- 
structure, shall  have  a  lien  upon  the  same  for  the  *  *  ♦  materials 
furnished  *  *  *  at  the  instance  of  the  owner  of  the  building  or  other 
improvement,  or  his  agent;  and  every  contractor  *  *  *  shall  be 
held  to  be  the  agent  of  the  owner  for  the  purposes  of  this  act." 

Section  5  of  the  act  (Id.  §  3673)  provides  that  any  material-man  de- 
siring to  claim  the  benefit  of  the  act  must,  within  a  certain  time,  "file 
with  the  county  clerk  of  the  county  in  which  such  building  or  other  im- 
provement, or  some  part  thereof,  shall  be  situated,  a  claim  containing  a 
true  statement  of  his  demand,"  with  the  name  of  the  owner  of  the  prop)- 
erty,  and  the  person  "to  whom  he  furnished  the  materials;  and  also  a  de- 
scription of  the  property  to  be  charged  with  said  lien,  sufficient  for  iden- 
tification." 
-  Section  12  of  the  act  (Id.  §  3681)  declares: 

'*The  words  '  building  or  other  improyement,'  wherever  the  same  are  used 
in  this  act,  shall  be  held  to  include  and  apply  to  any  wharf,  bridge,  ditch, 
Hume,  tunnel,  fence,  machinery,  aqueduct  to  create  hydraulic  power,  or  for 
mining  or  other  purposes;  and  all  other  structures  and  superstructures,  when- 
ever the  same  can  be  made  applicable  thereto." 

By  section  1  of  the  act  of  February  25,  1889,  (Sess.  I^aws,  75,)  any 
subcontractor,  material-man,  or  laborer  who  shall  "furnish  to  any  con- 
tractor, to  any  railroad  corporation,  any  fuel,  ties,  materials,  supplies, 
or  other  article  or  thing,  or  who  shall  do  or  perform  any  work  or  labor 
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for  such  contractor,  in  conformity  with  any  terms  of  any  contract,  ex- 
press or  implied,  which  such  contractor  may  have  made  with  any  such 
railroad  corporation,  shall  have  a  lien  upon  all  property,  real,  personal, 
and  mixed,  of  said  railroad  corporation." 

This  is  a  most  extraordinary  act.  The  lien  of  the  material-man  or  la- 
borer is  declared  to  exist  against  all  the  property  of  the  corporation,  in- 
cluding "personal,"  without  limit  as  to  situation  or  place  of  existence, 
on  the  furnishing  of  materials  or  th«  performance  of  labor,  without  any 
record  being  made  of  the  same,  or  notice  to  any  one  of  the  claim,  except 
in  the  case  of  a  laborer,  when  notice  is  required  to  be  given  to  the  cor- 
poration that  he  will  hold  its  property  far  his  "pay." 

It  is  contended  by  counsel  for  the  demurrer  that  the  passage  of  the 
act  of  1889  amounts  to  a  legislative  declaration  that  the  act  of  1885  did 
not  include  or  apply  to  railways. 

The  subsequent  act  might  have  been  passed  out  of  abundance  of  can- 
tion,  and  not  upon  any  well-grounded  or  serious  impression  that  the 
former  was  wanting  or  insufficient  in  this  respect.  Be  this  as  it  may, 
the  opinion  of  the  legislative  assembly  of  1889  as  to  the  scope  and  pur- 
pose of  the  act  of  1886  is  of  very  little  moment,  and  can  have  no  weight 
in  the  construction  of  the  latter  one,  x^oncerning  rights  and  transactions 
which  were  vested  or  transpired  before  its  existence. 

The  intention  of  the  legislature  of  1889  in  passing  the  act  of  that  3'ear 
is  a  proper  subject  of  judicial  inquiry  and  determination;  but  its  opin- 
ion of  the  scope  4ind  effect  of  the  act  of  1885,  if  it  had  any,  is  not  mate- 
rial in  this  case.  Considering  the  peculiar  provisions  of  the  act  of  1889, 
the  most  obvious  reason  for  its  passage  is  that  the  legislature  thereby 
intended  to  take  the  subject  of  claims  against  railway  corporations  for 
materials  and  labor  furnished,  out  of  the  operation  of  the  general  lien  law 
of  1885,  and  put  it  under  this  special  act,  which  does  not  require  any 
notice  of  the  claim  to  be  filed  with  any  clerk  or  other  officer,  and  provides 
a  special  proceeding,  in  which  all  such  claims  must  be  enforced  as  in  one 
suit. 

It  must  be  admitted  that,  if  the  legislature  intended  to  include  rail- 
ways in  the  act  of  1885,  it  is  not  apparent  why  so  important  a  subject 
was  not  mentioned  in  the  long  list  of  those  expressly  named. 

Still,  the  language  of  the  act  is  certainly  broad  and  comprehensive 
enough  to  include  a  railway.  It  is  certainly  a  "structure,"  if  not  a  "su- 
perstructure." A  lien  can  as  conveniently  be  imposed  upon  it  as  upon 
a  "ditch,"  "fltime,"  or  "tunnel."  These  instances  of  Henable  property 
are  expressly  mentioned  in  the  statute;  and  the  scope  and  operation  of 
this  general  term,  "structure,"  immediately  following  this  specific  enu- 
meration, must  be  ascertained  by  reference  to  the  latter.  .  The  doctrine 
of  no8ct(ur  a  sociis  applies;  and  the  significance  of  the  word  "structure," 
in  this  statute,  is  indicated  by  the  company  it  is  found  in, — ^**diteh," 
"flume,"  and  "tunnel."  If  the  language  of  the  act  was,  "building  or 
other  structure"  only,  then  it  might  not  be  construed  as  including  a  rail- 
way. But  the  words,  a  "ditch  or  any  other  structure,"  cannot,  consist- 
ently with  this  established  rule  of  construction,  be  held  to  exclude  a  rail- 


Digitized  by 


Google 


OIANT-POWDER  00.  V.  OREGON  PAa  KT.  COi  473 

way..  A  railway  is  literally  and  technically  a  "structure."  It  consists 
of  the  bed  or  foundation,  which  may  be  of  earth,  stone,  or  trestle-work,  on 
which  are  laid  the  ties  and  rails.  These,  taken  together,  constitute  a 
"structure,"  in  the  full  sense  of  the  word, — a  something  joined  together, 
built,  constructed.  Freund,  Lat.  Lex.  ^^Sirudio,,^^  "»Struo/'  Worcest. 
Diet.  "Structure." 

In  2  Jones  on  Liens,  §  1618,  it  is  said  that  statutes  giving  a  lien  for 
labor  and  materials  furnished  for  the  construction  of  "buildings"  ate  not 
usually  regarded  as  being  applicable  to  railways.  But  the  authpr  says, 
(section  1624,)  where  the  terms  "structure,"  "erection,"  "improvement" 
are  used  in  the  statute,  it  is  possible  to  establish  a  lien  for  anything  that 
can  be  attached  to  the  realty;  and  cites iViji/«on  v.  Railroad  Co.,  44  Iowa, 
71,  where  it  appears  to  have  been  held,  under  such  a  statute,  that  a  lien 
existed  against  a  railway  for  ties  used  in  its  construction. 

In  Forbes  v.  Electric  Co,,  23  Pac.  Rep.  670,  it  was  held  by  the  supreme 
court  of  this  state  that  poles  set  in  the  ground,  and  connected  together 
by  wire,  in  the  usual  way  for  the  transmission  of  electricity,  between 
Portland  and  Or^on  City,  constituted  a  "structure,"  within  the  meaning 
of  that  term  as  used  in  section  3669,  (Comp.  1887;)  and  therefore  a  lien 
attached  thereto  for  work  done  thereon  at  the  instance  of  a  contractor. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Strahan  said: 

"Do  these  poles  planted  in  the  ground,  connected  together  with  wires  and 
insulators,  constitute  a  structure,  within  the  true  intent  and  meaning  of  the 
statute?  In  answering  this  question,  but  little  aid  can  be  had  from  the  de- 
cisions of  other  states,  for  the  reason  that  no  general  principle  of  law  is  in- 
volved, and  such  decisions  have  generally  turned  upou  the  special  or  peculiar 
phraseology  of  the  particular  statute. " 

A  railway  is  certainly  a  "structure,"  within  the  authority  of  this  de- 
cision. The  railway  and  the  wireway,  notwithstanding  the  different 
uses  to  which  they  are  subject,  are  both  structures,  upon  which  a  lien 
may  be  had  as  security  for  the  labor  and  materials  that  entered  into 
their  composition. 

The  case  of  Buncombe  Co.  Comers  v.  Tommeyy  115  U.  S.  122,  5  Sup.  Ct. 
Rep.  626,  1186,  cited  on  behalf  of  the  demurrer,  is  not  in  point.  It 
turned  on  the  construction  of  a  statute  of  North  Carolina  that  gave  a  lien 
on  a  "buildings  ♦  *  *  Jq|.^  farm,  or  vessel,  or  any  kind  of  property 
not  therein  enumerated,"  for  "the  payment  of  all  debts  contracted  for 
work  done  on  the  same,  or  material  furnished." 

Of  the  specific  terms  used  in  this  statute,  only  two — ^"building"  and 
"vessel" — include  structures;  and  they  do  not,  in  the  nature  of  things, 
suggest  or  show  tliat  the  following  general  phrase — "any  kind  of  prop- 
erty"— was  intended  to  include  such  a  structure  as  a  railway.  On  the 
contrary,  it  is  manifest  that  the  general  terai  "property"  has  reference 
to,  and  is  to  be  interpreted,  as  a  mere  expansion  of  the  specific  kinds 
of  "property'*  or  land  just  mentioned, —  "lot"  and  "farm." 

The  objection  that  a  lien  cannot  be  had  on  a  part  or  section  of  a  rail- 
way for  labor  or  material  furnished  for  its  construction  does  not  strike 
me  favorably. 
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In  2  Jones  on  Liens,  §  1619,  decisions  to  that  effect  are  referred  to,  but 
they  appear  to  have  been  made  on  the  language  of  a  statute  giving  a  lien 
on  "the  road  "as  a  whole;  and  also  on  the  ground  of  public  policy,  which 
it  is  said  will  not  permit  a  sale  of  a  portion  of  a  road  on  execution.  It 
is  easy  to  say  a  thing  is  against  public  policy,  but  that  does  not  make  it 
so.  Public  policy  is  manifested  by  public  acts,  legislative  and  judicial, 
and  not  private  opinion,  however  eminent.  I  have  no  knowledge  of  any 
such  public  policy  prevailing  in  this  state.  A  railway  is  nothing  but 
private  property  devoted  to  public  use,  the  same  as  a  warehouse,  and  is 
so  far,  and  no  further,  the  subject  of  public  policy.  The  owner,  be  he 
a  natural  person  or  a  private  corporation,  can  disuse  or  dispose  of  it,  in 
whole  or  in  part,  at  his  or  its  pleasure. 

True,  it  was  held  in  Brooks  v.  Railway  Co.,  101  U.  S.  443,  that  a  per- 
son who  furnished  labor  and  materials  used  in  the  construction  of  a  cer- 
tain portion  of  a  railway  had  a  lien  on  the  whole  of  it.  This  ruling  was 
made  in  favor  of  the  lienor,  and  it  does  not  follow  from  anything  decided 
in  that  case  that  he  might  not  have  limited  his  lien  to  the  portion  on 
which  he  bestowed  hi^  labor  and  materials,  and  enforced  it  accordingly. 

But  there  is  a  public  policy  of  this  state,  as  shown  by  its  l^islation, 
that  should  be  considered  in  this  connection,  which  is  that  persons  who 
furnish  labor  or  materials  to  be  used  in  the  construction  of  railways  shall 
have  a  lien  thereon  as  a  security  for  the  value  of  such  labor  and  mate- 
rials. To  promote  this  policy,  and  to  produce  the  practical  results  in- 
tended by  the  legislature,  the  statute  giving  this  lien  should  be  con- 
strued so  far  as  in  reason  and  right  it  may,  and  all  mere  doubts  as  to  the 
extent  and  manner  of  its  application  should  be  so  resolved. 

The  statute  (Comp.  1887,  §  3673)  only  requires  the  notice  of  the  lien 
to  be  filed  with  the  clerk  of  one  county, — that  in  which  the  "building  or 
other  improvement,  (structure,)  or  some  part  thereof,  shall  be  situated." 
That  was  done  in  this  case.  If  the  effect  of  the  transaction  is  to  give  the 
plaintiff  a  lien  on  the  whole  road,  it  may  sell  the  whole  road.  But  my 
own  judgment  is  that  even  if  the  plaintiff  might  claim  a  lien  on  the 
whole  road,  it  may,  nevertheless,  limit  its  lien  by  its  notice  to  the  part 
or  section  of  the  road  for  the  construction  of  which  it  furnished  mate- 
rial. 

The  notice  also  contains  the  name  of  the  owner  of  the  road,  and  the 
persons  to  whom  the  plaintiff  furnished  the  material,  as  provided  in  said 
section,  and  also  a  description  of  the  property  "to  be  charged  with  said 
lien,  sufficient  for  identification,"  in  these  words: 

"The  railroad  known  as  the  *"Wallamet  Valley  and  Coast  Railroad,'  being 
built  by  the  Oregon  Pacific  Railroad  Company,  and  being  that  portion  of  said 
railroad  commencing  at  station  No.  2,659,  plus  73,  on  the  line  of  said  road  in 
Marion  county,  state  of  Oregon,  and  extending  from  there  in  an  easterly  direc- 
tion a  distance  of  fifteen  miles  along  the  surveyed  and  located  route  of  said  road 
in  said  county  and  state,  as  shown  by  the  maps  i<  i<  i<  of  the  permanently 
located  line  of  said  railroad  in  the  office  of  said  company." 

If  there  is  no  Wallamet  Valley  &  Coast  Railway  in  the  state  of  Oregon 
which  passes  through  Marion  county,  then  this  alleged  lien  does  not  ex- 
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ist;  but,  if  there  i3, — and  I  suppose  of  this  fact  there  is  no  doubt,  at 
least  on  this  demurrer, — ^then  the  description  given  of  it,  and  the  sec- 
tion on  which  the  plaintiff  claims  a  lien,  sufficiently  identified  it.  A 
conveyance  of  a  farm,  said  to  be  situate  in  Marion  county,  Or.,  belonging 
to  the  Oregon  Pacific  Railway  Company,  and  known  as  "Blackacre," 
would  be  good,  so  far  as  description  goes. 

Was  this  material  "used"  in  the  construction  of  this  section  of  this 
road,  within  the  meaning  of  this  statute? 

In  Basohor  v.  Railway  Co.^  65  Md.  99,  3  Atl.  Rep.  285,  cited  by  counsel 
for  the  demurrer,  it  was  held,  under  a  statute  giving  a  lien  on  a  bridge  for 
all  materials  used  "in  or  about"  its  construction,  that  a  person  furnishing 
a  contractor  with  machinery  wherewith  to  build  a  bridge  could  not  have 
such  lien. 

Admitting  the  correctness  of  this  decision,  as  I  do,  the  cases  are  not, 
in  my  judgment,  parallel.  The  machinery  and  appliances  furnished 
the  contractor  in  that  case,  although  "used"  in  the  construction  of  the 
bridge,  did  not  enter  into  the  structure  and  become  a  part  of  it.  They 
were  the  contractor's  "plant,"  and  retained  their  identity  and  fitness  for 
further  use,  saving  the  limited  and  gradual  wear  and  tear  incident  to 
such  use. 

This  powder  was  not  only  "used"  in  the  construction  of  this  road,  but 
it  was  thereby  necessarily  consumed,  and  it  was  so  intended.  It  was 
furnished  to  be  so  used  in  the  construction  of  this  road.  Nice  questions 
may  arise  as  to  whether  material  is  "used"  in  the  construction  of  a  road 
as  a  tool  or  plant  simply,  or  so  used  and  consumed  as  to  entitle  the  fur- 
nisher to  a  lien  on  the  result  for  its  value. 

The  food  furnished  a  contractor  for  his  workmen  may  be  said  to  be 
"used"  and  "consumed"  in  the  construction  of  the  road  on  which  they 
work;  but  this  is  only  so  in  a  remote  and  consequential  way  or  sense. 
The  food  rloes  not  enter  directly  into  the  structure,  and  is  not  so  used. 
Mason-work  may  be  done  on  a  road  in  a  dry  country  or  season,  when 
large  quantities  of  water  must  be  hauled  many  miles  for  the  ]>reparation 
of  the  necessary  mortar.  Upon  the  completion  of  the  structure  and  the 
hardening  of  the  mortar,  the  water  has  as  thoroughly  disappeared  as  the 
powder  after  the  blast.  Again,  lumber  may  be  used  in  the  construction 
of  a  building  for  the  purpose  of  scaffolding.  However,  it  does  not  thereby 
literally  enter  into  the  composition  of  the  building,  nor,  so  to  speak,  be- 
come a  part  of  it.  But,  in  my  judgment,  both  it  and  the  water  have 
been  "used"  in  the  construction  of  the  building  and  mason- work,  within 
the. meaning  of  the  lien  law,  and  the  purposq  for  which  it  was  enacted. 

And  so  I  think  this  powder  was  "used"  in  the  construction  of  this 
section  of  the  road,  whereby  it  was  consumed,  not  gradually  and  inci- 
dentally, as  a  tool  or  part  of  a  contractor's  plant,  but  wholly  and  at  once, 
in  aiding  to  clear  and  fit  the  road-way  for  the  reception  of  the  ties  and 
rails. 

The  demurrer  is  overruled. 
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Jones  v.  Van  Doren  et  al, 
{CiTCuU  Court,  D.  Minnesota,    June  10, 1890.) 

Pbinoipai*  and  Aqbnt— Notice  to  Agent. 

Id  a  suit  for  dower  it  appeared  that  complainant's  son  Induced  bis  mother,  who 
was  not  familiar  with  business  affairs,  to  sign  a  quitclaim  deed  for  her  dower  in- 
terest in  land  to  which  he  was  entitled  as  heir,  by  misrepresentations  as  to  the  nat- 
ure of  the  instrument.  The  son  borrowed  money,  and  mortgaged  the  land  without 
reservation  of  his  mother's  interest.  The  money  loaned  belonged  to  defendant^  but 
the  note  and  mortgage  were  made  to  her  husband,  acting  as  her  agent,  and  were 
immediately  transfered  to  her.  Her  husband  knew  of  complainant's  interest  in  the 
land.  Held^  that  complainant  was  entitled  to  recover  the  value  of  her  dower  inter- 
est from  defendant,  who  was  bound  by  the  notice  her  husband  had  of  such  interesU. 

In  Equity. 

Bigehiv,  Flandrau  &  SquireSj  for  complainant. 

J.  M.  GHlmariy  for  defendant. 

Nelson,  J.  This  is  a  suit  in  equity,  brought  by  the  complainant, 
Sarah  M.  Jones,  a  citizen  of  Pennsylvania,  against  Matilda  M.  A.  Vanr 
Doren,  a  citizen  of  Indiana,  and  SamuelJ.  Jones  and  Samuel  G.  Glover, 
citizens  of  Illinois.  The  relief  prayed  for  in  the  bill  is  for  permission  to 
redeem  from  a  mortgage,  should  she  be  entitled  to  redemption,  and 
that  the  defendant  Mrs.  Van  Doren  might  be  ordered  to  reconvey  the 
land  still  held  by  her,  on  the  payment  of  such  sums  as  might  appear 
from  an  account  taken,  and  also  for  such  other  or  different  relief  as  the^ 
nature  of  the  case  might  require,  and  might  be  agreeable  to  equity. 

The  only  relief  which  the  complainant  is  entitled  to,  in  my  opinion, 
is  her  right  of  dower  in  the  premises  covered  by  the  mortgage  foreclosed 
by  Mrs.  Van  Doren,  and  I  shall  confine  myself  to  that  view  of  the  case. 
The  bill  charged  fraud  by  Samuel  J.  Jones  in  procuring  a  deed  to  be 
executed  to  himself  by  his  mother,  the  complainant,  of  her  dower  in- 
terest in  the  premises  covered  by  the  Van  Doren  mortgage,  which  de- 
scended to  her  son,  Samuel  J.  Jones,  on  the  death  of  Robert  H.  Jones^ 
intestate;  and  notice  of  this  fraud  by  Mrs.  Van  Doren,  who  took  the  mort- 
gage through  her  husband,  and  foreclosed  it  by  sale  of  all  the  land. 
Mrs.  Van  Doren  is  the  only  defendant  answering  the  bill,  and  she  denies 
all  knowledge  of  the  fraud  of  Samuel  J.  Jones,  and  denies  that  the  dower 
interest  is  of  any  value,  and,  in  fact,  puts  in  issue  by  her  answer  the 
material  allegations  in  the  bill  of  complaint.  A  replication  is  filed,  and 
the  case  is  heard  upon  the  jtestimony  taken.  The  defendant  Samuel  J. 
Jones  is  the  only  witness  introduced  by  the  complainant  to  sustain  the 
allegations  of  the  bill,  and  Mrs.  Van  Doren  is  the  only  witness  for  the 
defense.  There  is  no  effort  made  to  contradict  Samuel  J.  Jones,  or  im- 
peach his  veracity,  and  full  effect  must  be  given  to  his  evidence. 

The  facts  are  these:  Robert  H.  Jones  died  in  April,  1863,  intestate, 
and,  at  the  time  of  his  death,  was  seised  in  fee  of  an  undivided  one-fourth 
of  certain  lands  in  Minnesota.  He  left  surviving  him  the  complainant^ 
his  widow,  and  the  defendant  Samuel  J.  Jones,  his  son  and  only  heir  at 
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law.  His  widow,  the  coraplainant,  became  entitled  to  a  dower  interest 
in  the  land,  and  the  defendant  Samuel  J,  Jones  was  the  owner  in  fee  of 
the  same,  subject  to  the  dower  interest  of  his  mother.  With  a  view  of 
managing  the  property  and  protecting  her  interest  in  a  division,  Samuel 
J.  Jones  induced  his  mother  to  execute  a  deed  to  himself  of  all  her  in- 
terest in  the  land,  without  informing  her  (she  being  a  woman  not  famil- 
iar with  business  alfairs)  of  the  character  and  nature  of  the  instrument; 
leading  her  to  suppose,  according  to  his  testimony,  that  the  instrument 
was  in  the  nature  of  a  power  of  attorney,  for  the  purpose  of  aiding  and 
facilitating  a  division  of  the  property.  This  instrument,  which  was  a 
release  and  a  quitclaim  of  all  her  dower  interest  in  the  property  left  by 
Robert  H.  Jones,  her  husband,  was  executed  and  delivered  on  the  ISth 
day  of  January,  1866,  and  filed  in  the  proper  county  in  Minnesota, 
January  29,  1867.  On  July  25,  1871,  Samuel  J.  Jones  borrowed 
$10,000,  and  executed  his  note  for  that  sum,  and  gave  as  security  a 
mortgage,  or  trust-deed,  upon  property  involved  in  this  suit,  to  the  de- 
fendant Samuel  G.  Glover,  as  a  trustee.  The  money  loaned  belonged  to 
the  said  Matilda  A.  Van  Doren.  W.  H.  Van  Doren,  who  took  the  note 
payable  to  his  own  order,  and  immediately  transferred  it  to  the  defend- 
ant Matilda  A.,  his  wife,  acted  as  her  agent  in  making  the  loan  and  tak- 
ing the  security;  and  so  informed  Samuel  J.  Jones.  W.  H.  Van  Doren 
was  fully  informed  of  the  interest  of  the  complainant  in  the  mortgaged 
premises,  and,  according  to  the  testimony  of  Samuel  J.  Jones,  agreed, 
as  the  witness  expresses  it,  "that  our  interests  would  be  protected." 
Samuel  J.  Jones  borrowed  the  money  for  his  own  purposes,  and  war- 
ranted the  title  in  the  mortgage  without  any  exception  or  reservation  of 
the  interest  in  his  mother.  In  October,  1871,  William  R,  Marshall, 
one  of  the  owners  of  an  undivided  interest  in  the  property,  commenced 
an  action  against  Samuel  J.  Jones  and  others  for  a  partition;  and,  in  due 
course  of  time,  a  partition  of  said  property  was  duly  made,  and  a  decree 
was  entered,  whereby  110  acres  of  the  said  property  was  set  off  in  sever- 
alty to  the  defendant  Samuel  J.  Jones,  as  the  heir  at  law  of  the  said 
Robert  H.  Jones.  In  July,  or  August,  1876,  default  having  beem  made 
in  the  payment  of  the  $10,000  note  given  by  Jones  to  Van  Doren,  suit 
was  commenced  to  foreclose  the  trust-deed,  and  in  due  course  of  time 
judgment  was  obtained,  the  property  sold,  and  100  acres  purchased  by 
Matilda  A.  Van  Doren,  the  mortgagee,  and  the  title  finally  confirmed  in 
her.  After  the  title  had  matured,  she  sold  and  conveyed  40  acres  of  the 
property,  for  $10,000,  to  William  R.  Marshall,  who  was  an  innocent 
purchaser.  About  six  months  before  the  commencement  of  this  suit, 
after  the  death  of  W.  H.  Van  Doren,  Horace  B.  Jones,  a  nephew  of  the 
complainant,  and  an  attorney  at  law,  went  to  see  Mrs.  Van  Doren,  at 
Indianapolis,  in  regard  to  the  interest  of  the  complainant  in  the  proper- 
ty, and  whether  there  was  any  chance  to  make  any  arrangement  in  re- 
gard to  it.  Mrs.  Van  Doren  refused  to  recognize  complainant's  right, 
claim,  or  interest  in  the  property,  and  then,  for  the  first  time,  Samuel 
J.  Jones  acquainted  his  mother  with  the  state  of  afiairs,  and  this  suit 
was  brought. 
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CONCLUSIONS. 

The  relation  of  parent  and  child  is  one  of  mutual  confidence,  and, 
while  no  positive  fraud  is  shown,  I  think  this  case  develops  facts 
which,  in  law,  are  regarded  constructively  fraudulent.  The  rule  is  that 
acts,  in  certain  cases,  growing  out  of  some  special  and  confidential  re- 
lation between  the  parties,  are  carefully  watched,  because  they  afford 
the  means  of  taking  undue  advantage  of  others ;  and  when  an  absolute 
conveyance  is  obtained  for  one  purpose,  and  afterwards  made  use  of  for 
another,  a  court  will  relieve  against  it,  under  the  head  of  fraud.  Trans- 
actions between  parent  and  child  are  of  this  class,  and  a  court  of  equity 
will  grant  relief  when  a  child  obtains  from  a  parent,  who  is  wholly  un- 
acquainted with  business  affairs,  a  conveyance  of  her  estate  for  a 
nominal  sum.  Abused  confidence  may  exist,  and  the  surrounding  cir- 
cumstances may  repel  the  idea  that  it  was  intended  as  a  |pft.  Courts 
of  equity  do  not  sanction,  but  will  interpose,  in  a  transaction  between  a 
child  and  his  parent,  where  great  confidence  has  been  reposed.  When 
the  least  imposition  is  apparent,  a  court  of  equity  will  extend  protec- 
tion in  such  case,  and  administer  the  relief  to  which  the  party  is  en- 
titled;  and,  if  constructive  fraud  is  a  fair  inference  from  the  facts 
proved,  the  court  is  authorized  to  draw  such  conclusion.  The  act  of 
Samuel  J.  Jones  in  using  the  property  to  raise  money  for  his  own 
purposes,  and  his  conduct  in  keeping  his  mother  in  ignorance  of  the 
Van  Doren  mortgage,  and  of  ail  proceedings  relating  to  the  foreclosure, 
are  constructively  fraudulent,  and  as  reprehensible  as  positive  fraud. 
The  husband  of  the  defendant  Mrs.  Van  Doren,  although  he  took  the 
mortgage  in  his  own  name,  and  immediately  assigned  it,  acted  as  her 
agent  in  Ibaning  the  money,  and  in  managing  the  transaction  with 
Samuel  J.  Jones.  He  knew  that  the  complainant  had  an  interest  of 
some  kind  in  the  mortgaged  property, — either  one-third  in  fee,  or  a  life- 
estate.  Jones  so  informed  him  at  the  time  the  mortgage  or  trust-deed 
was  given,  and  Mrs.  Van  Doren  is  bound  by  the  notice  her  husband 
had  of  the  complainant's  interest  in  the  mortgaged  i)roperty.  The  com- 
plainant never  lost  her  dower  interest  in  the  land  left  by  her  husband; 
the  consideration  was  entirely  inadequate,  and  the  testimony  shows 
there  was  no  intention  to  part  with  the  interest  as  a  gift,  by  the  convey- 
ance which  was  given.  The  defendant  through  her  husband,  acting  as 
her  agent,  had  notice  of  the  fact.  There  was  no  statutory  bar  of  dower, 
as  the  statute  of  limitations  did  not  commence  to  run  until  the  com- 
plainant discovered,  just  before  this  suit  was  brought,  that  her  interest 
in  the  property  would  not  be  recognized  by  Mrs.  Van  Doren,  who  pur- 
chased most  of  it  at  the  foreclosure  sale.  In  the  partition  suit,  110 
acres  being  set  off  to  the  heir  at  law,  S.  J.  Jones,  his  mother,  the  com- 
plainant, had  a  dower  interest  in  this  tract,  after  the  decree  made  in 
that  suit.  Inasmuch  as  out  of  the  110  acres  60  acres  only  are  now 
held  by  Mrs.  Van  Doren,  and  the  remainder  was  conveyed  to  innocent 
purchasers,  the  value  of  the  dower  interest  of  the  complainant  must  be 
obtained  from  this  60  acres.     The  interest  of  the  complainant  is  one- 
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third  of  the  rental  value  of  100  acres.  Ten  acres  were  purchased  by' 
Mr.  Galusha  at  the  foreclosure  sale,  and  not  involved  in  this  suit,  and  40 
acres  were  sold  to  Mr.  Marshall  for  $10,000.  There  is  no  evidence  in 
regard  to  the  rental  value  of  the  60  acres  owned  by  Mrs.  Van  Doren. 
Being  vacant  land,  and  not  under  lease,  it  is  questionable  whether  the 
dower  interest  is  of  any  value.  The  amount  of  money  received  by  Mrs. 
Van  Doren  for  the  40  acres  sold  appears  from  the  testimony;  and,  ac- 
cording to  the  Northampton  annuity  tables,  upon  the  usual  interest,  at 
6  per  cent. ,  the  value  of  her  dower  in  that  portion  of  the  tract  can  be 
eatsily  determined,  and  a  lien  fixed  upon  the  60  acres.  I  find,  therefore, 
that  the  complainant  is  entitled  to  the  value  of  her  dower  interest  in 
the  part  not  conveyed,  and  for  damages  for  having  been  fraudulently 
deprived  of  her  interest  in  the  rest. 


Bright  et  al,  v.  Land  &  River  Imp.  Co.  et  al. 

{Qlrcuit  CourU  W.  D,  Wisconsin.    June  6, 1890.) 

Partnbrship — Surviving  Pa.rtner  op  Firm — Sale  op  Real  Estate. 

Land  purchased  by  a  surviving  partner  at  shoriff^s  sale,  under  an  attacbment  in 
a  suit  by  such  partner  on  a  debt  due  the  partnership,  does  not  become  partnership 
real  estate,  which  will  descend  to  the  heirs  of  the  deceased  partner,  so  as  to  pre- 
vent the  surviving  partner  from  converting  it  into  money  by  a  sale. 

In  Equity. 

Michael  S,  Bright,  (/.  0,  Sloan,  of  counsel,)  for  complainants. 

F,  W,  Downer  and  Pinney  &  Sanborn,  for  defendants. 

BuNN,  J.  This  is  a  suit  brought  by  the  complainants,  who  are  citi- 
zens of  Indiana,  as  the  heirs  at  law  of  Michael  S.  Bright,  deceased, 
seeking  to  charge  an  undivided  one-half  interest  in  a  certain  80  acres  of 
land  lying  in  Douglas  county,  Wis.,  in  the  hands  of  the  defendant  the 
Land  &  River  Improvement  Company,  with  a  trust  in  favor  of  the  said 
complainants  as  such  heirs  at  law.  The  case  turns  wholly  upon  ques- 
tions of  equitable  cognizance,  and  the  leading  facts  are  as  follows:  In 
1856  one  Michael  S.  Bright,  the  father  of  the  complainants  Michael  S. 
Bright  and  Sarah  B.  Bright,  and  the  husband  of  the  complainant  Sarah 
L.  Bright,  formed  a  law  partnership  with  the  defendant  Hiram  Hayes, 
at  Superior,  Douglas  county,  Wis.,  which  continued  until  1862,  when 
the  partnership  known  as  Bright  & .  Hayes  was  practically  dissolved, 
Bright  going  to  New  York,  and  Hayes  going  to  Washington,  and  drift- 
ing thence  into  the  war  of  the  Rebellion.  Hayes  returned  to  Superior 
after  the  war,  and  resumed  the  practice  of  law ;  but  there  was  never  any 
settlement  or  winding  up  of  the  affairs  of  Bright  &  Hayes.  On  August 
1,  1858,  one  Ambrose  B.  Burbank  became  indebted  to  the  firm  of 
Bright  &  Hayes  in  the  sum  of  $500,  for  legal  services.     In  November  of 
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'1858  they  brought  an  action  against  Burbank  to  recover  the  amoant, 
and  obtained  a  judgment,  which  is  conceded  to  have  been  void  for  want 
of  jurisdiction;  Burbank  having  become  a  non-resident  of  the  state,  no 
personal  service  being  had,  and  it  appearing  that  there  was  no  property 
of  his  in  the  state  which  might  be  attached.  Nothing  further  was  don<* 
by  Bright  <fe  Hayes  to  collect  this  Burbank  claim,  and  it  remained  in 
the  same  condition  until  August,  1880,  when  Hiram  Hayes,  as  surviv- 
ing partner  of  the  firm  of  Bright  4  Hayes,  brought  an  action  in  the  cir- 
cuit court  of  Douglas  county,  Wis.,  to  recover  the  claim,  with  interest 
from  1858.  In  this  action,  Burbank  remaining  still  non-resident,  an 
attachment  was  issued,  and  levied  upon  the  80  acres  of  land  in  question, 
to  secure  the  debt.  Hayes,  as  such  surviving  partner,  on  the  19th  July, 
1881,  recovered  a  judgment  against  Burbank  for  $1230.90,  with  $54.46 
costs.  Execution  was  issued,  and  the  premises  sold  at  sherifi'^s  sale 
September  12, 1881,  to  Hiram  Hayes  for  $1,200,  and  the  usual  sheriflPs 
certificate  of  sale  issued.  Under  that  certificate  the  debtor  had  12 
months  in  which  to  redeem,  and  his  creditors  3  months  more,  making 
15  months  that  elapsed  before  the  sale  became  absolute.  No  redemp- 
tion was  had,  and  on  20th  December,  1882,  a  sherifl^s  deed  issued  to 
Hayes.  Hayes  bid  in  the  land  on  account  of  the  debt,  it  not  appearing 
that  there  were  any  other  bidders  at  the  sale,  he  having  advanced  a^id 
paid  the  costs  and  disbursements  in  the  two  actions  mentioned  and  the 
costs  of  sale.  Michael  S.  Bright,  the  former  partner  of  Hayes,  had  died 
many  years  previous,  on  December  4,  1868,  intestate.  Administration 
of  his  estate  had  been  granted  in  Jefferson  county,  Ind.,  to  Caleb  T, 
Lodge,  who  it  appears  was  discharged  from  his  trust  on  February  3, 
1874.  Administration  was  also  granted  in  Wisconsin  to  defendant 
Hiram  Hayes,  on  April  1,  1872,  and  on  May  5,  1873,  an  order  was 
made  declaring  that  said  administrator  be  discharged  fully  and  finally 
from  such  administration,  etc.  Hayes  has  never  paid  anything  to  the 
personal  representatives  of  Michael  S.  Bright  on  account  of  this  daim, 
nor  accounted  to  them  for  their  share  of  the  proceeds,  though  he  avers 
that  he  is,  and  ever  has  been,  ready  and  willing  so  to  do;  nor  have  they 
ever  demanded  an  accounting.  On  the  13th  of  July,  1885,  Hayes,  for 
the  consideration  of  $2,800^  sold  and  conveyed  the  land  in  question,  by 
warranty  deed,  to  the  defendant,  the  Land  &  River  Improvement  Com- 
pany, this  being,  as  appears,  the  full  and  fair  value  of  the  land  at  that 
time,  and  that  being  the  first  opportunity  to  sell  that  had  presented  it- 
self. 

The  complainants,  by  reason  of  these  facts,  claim  that  a  trust  arose 
in  their  favor,  and  attached  to  the  land  in  the  hands  of  Hayes,  to  the 
extent  of  an  undivided  one-half  interest,  when  he  bid  it  in  at  the 
sheriflPs  sale,  and  that  he  had  no  right,  power,  or  authority,  as  surviv- 
ing partner,  to  convert  the  land  into  money  by  a  sale ;  that  the  land, 
upon  the  sale  to  Hayes,  became  partnership  real  estate,  and  that  Hayes 
could  not  convert  it  into  money  in  order  to  reimburse  himself  for  the 
costs  and  expenses  of  the  proceeding,  and  account  for  one-half  of  the  net 
proceeds  to  the  personal  representatives  of  his  deceased  partner;   and 
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that  the  trust  which  arose  in  favor  of  the  heirs  of  Michael  S.  Bright 
followed  the  land,  upon  the  sale  by  Hayes  to  the  Land  &  River  Im- 
provement Company,  into  its  hands,  and  still  subsists  in  favor  of  the 
complainants. 

There  are  some  other  important  questions  in  the  case  as  to  the  title 
to  the  land,  but  the  question  I  wish  to  consider  is  whether  this  conten- 
tion of  the  complainants  can  be  sustained,  allowing  that  the  Land  & 
River  Improvement  Company  took  title  from  Hayes  by  virtue  of  the 
deed  by  Hayes  to  it  of  13th  July,  1885.  I  am  of  opinion  that  it  can- 
not. I  think  that  no  trust  ever  attached  to  the  land  in  favor  of  the 
complainants;  that  it  never  was,  in  legal  or  equitable  contemplation, 
partnership  real  estate.  The  claim  originally  was  personal  property,  a 
mere  chose  in  action  belonging  to  the  firm  of  Bright  &  Hayes.  It  was 
supposed  by  the  parties,  in  the  life-time  of  Michael  S.  Bright,  to  be 
worthless  and  uncollectible.  Upon  the  death  of  Michael  S.  Bright,  the 
legal  as  well  as  equitable  title  survived  to  and  was  in  Hiram  Hayes. 
He  had  full  power  and  authority,  as  surviving  partner,  to  go  on  and 
wind  up  the  affairs  of  the  partnership,  and,  among  other  things,  to 
collect  this  debt.  Nothing  was  done  until  12  years  after  the  decease 
of  Michael  S.  Bright,  Hayes  supposing  the  claim  was  worthless. 
Finally  Hayes  ascertained,  as  he  supposed,  that  this  80  acres  of  land 
stood  on  the  record  in  Ambrose  B.  Burbank's  name,  and  began  suit  and 
attached  the  land.  In  doing  so,  Hayes  entirely  ignored  two  certain 
deeds  executed  by  Ambrose  B.  Burbank  for  this  land, — one  to  Jjcster 
W.  Markham  of  5  acres,  and  one  to  Eleazar  A.  Burbank  of  75  acres, — 
on  the  ground  that  those  deeds  were  severally  void  for  want  of  sufficient 
definiteness  in  the  description  of  the  land  sought  to  be  conveyed.  After 
obtaining  judgment,  Hayes  caused  the  land  to  be  sold,  and  bid  it  in  in 
satisfaction  of  the  debt  and  costs.  It  seems  to  me  this  bidding  in  of 
the  land  was  a  necessary  incident  in  the  collection  of  the  debt,  there 
evidently  being  no  other  bidders  at  the  sale,  and  therefore  no  other  way 
or  hope  of  collecting  the  claim.  When  did  this  claim  become  partner- 
ship real  estate,  and,  as  such,  descend  to  the  heirs  at  law  of  Michael  S. 
Bright?  Supposing  such  a  thing  could  take  place  12  years  after 
Michael  S.  Bright's  death,  it  is  evident  that  when  Hayes  bid  in  the 
property  to  satisfy  the  debt  the  land  could  not  have  been  considered  as 
partnership  land,  which  would  descend  to  the  heirs,  because  Hayes,  as 
surviving  partner,  held  no  absolute  title  to  it.  He  held  a  certificate  of 
sale  which  was  redeemable  in  15  months.  Whether  it  would  be  re- 
deemed, nobody  could  say.  He  must  wait  and  see.  If  the  land  had 
been  redeemed,  then,  certainly,  the  claim  would  consist  in  personal 
estate,  which  would  go  to  personal  representatives,  and  not  descend  to 
heirs.  Or,  suppose  Hayes,  before  the  time  to  redeem  had  expired, 
having  only  in  view  his  duty  to  do  his  best  as  surviving  partner  to  col- 
lect the  debt,  had  assigned  the  certificate  to  a  third  person  for  the  amount 
of  his  bid  and  interest,  could  there  be  any  doubt  that  he  might  law- 
fully do  that?  And,  leaving  done  it,  would  there  be  any  doubt  that  the 
money  received  would  belong  to  him  as  surviving  partner,  subject  to  the 
v.42ir.no.9— 81 
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right  of  the  personal  representatives  of  the  deceased  partner  to  an  ac- 
counting after  the  debts  of  the  partnership  were  paid,  and  the  business 
wound  up?  I  think  not.  And  it  seems  equally  clear  to  the  court  that, 
the  land  not  having  been  redeemed,  Hayes  might  lawfully  sell  it  as  he 
did  in  order  to  get  the  debt  into  money,  into  a  distributable  shape,  so 
as  to  wind  up  the  affairs  of  the  partnership.  And  how  otherwise  was 
he  to  get  his  costs  and  expenses  out?  He  had  shown  very  commendable 
energy  and  perseverance  in  hunting  out  this  land,  and  in  prosecuting 
and  defending  several  other  suits  as  he  did,  to  defend  and  perfect  the 
title,  and  in  selling  the  land  to  get  the  claim  into  money,  in  which  sev- 
eral proceedings  he  had  incurred  considerable  expense, — somewhere 
between  $300  and  $400,  as  the  testimony  shows.  How  should  he  be 
reimbursed  these  costs  and  expenses  if  he  could  not  sell  the  land? 
Allen  V.  Witliraw,  110  U.  S.  119,  3  Sup.  Ct.  Rep.  517.  There  was 
nothing  else  from  which  the  debt  could  be  made.  This  land,  assuming 
that  Burbank  had  title,  constituted  a  fund  out  of  which  Hayes  must 
make  the  debt,  if  made  at  all.  He  treated  it,  he  says,  and  I  think  cor- 
rectly, just  as  he  would  a  pile  of  lumber,  or  any  personal  chattel,  the 
purpose  being  to  get  the  debt  out  of  it.  When  the  sheriff  offered  it  for 
sale,  and  there  were  no  other  buyers,  he  bid  it  in  to  save  the  debt,  and 
then  sold  it  the  first  opportunity.  The  claim  being  in  the  first  instance 
personal  property,  the  mere  accident  that,  in  the  course  of  the  collec- 
tion, it  assumed  the  form  of  real  estate,  would  not  change  its  char- 
acter in  the  eye  of  the  law,  nor  the  contingent  interest  of  personal 
representatives  into  partnership  real  estate,  which  would  descend  to 
heirs. 

There  are  questions  in  the  litigation  regarding  the  title  which  I  do  not 
find  it  necessary  to  determine  definitely,  as  it  would  be  necessary  if  the 
case  rested  wholly  upon  them.  The  land  was  originally  entered  by 
Michael  O'Connor,  who,  on  October  25,  1856,  conveyed  it  to  Ambrose 
B.  Burbank.  On  October  19,  1857,  Ambrose  B.  Burbank  deeded  to 
Lester  .W.  Markham  "five  square  acres  in  the  north-east  corner  of  the 
south-west  half  of  said  section  twenty-seven,"  etc.;  and  on  October  4, 
1868,  Ambrose  B.  Burbank  conveyed  to  Eleazar  A.  Burbank  "seventy 
five  acres  of  land,  being  in  the  west  half  of  the  south-west  quarter  of  sec- 
tion twenty  seven,  township  forty-nine,  range  fourteen,"  etc.  After- 
wards Eleazar  A.  Burbank,  on  October  28,  1886,  purchased  the  five 
acres  from  Markham,  and  brought  suit  in  ejectment  against  the  Land  & 
River  Improvement  Company  to  recover  the  80  acres.  That  suit  was 
defended  by  the  land  comfjany,  who  employed  Hayes  as  their  attorney. 
The  result  of  it  was  that  a  compromise  was  effected,  by  which  Eleazar 
A.  Burbank,  for  the  sum  of  $2,000,  conveyed  the  land  to  the  Land  & 
River  Improvement  Company.  A  question  is  made  as  to  the  effect  of 
this  deed  of  Eleazar  A.  Burbank  to  the  land  company, — whether  it  con- 
veyed title;  and  that  question  turns  upon  the  sufficiency  in  the  descrip- 
tion of  land  in  the  deed  of  5  acres  to  Markham  and  that  of  75  acres  to 
Eleazar  A.  Burbank,  the  complainants  contending  that  these  deeds  were 
both  absolutely  void  for  uncertainty  in  the  description.     If  these  deeds 
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-were  void,  then  the  sheriff's  deed  to  Hayes  and  Ha3'^es'  deed  to  the  land 
oonipany  conveyed  the  title.  If  these  deeds  are  valid,  there  was  no  in- 
terest remaining  in  Ambrose  B.  Burbank,  the  debtor  in  the  attachment 
suit,  to  be  levied  upon,  the  sheriff's  deed  conveyed  no  title,  and  the  com- 
plainants have  no  claim  against  the  land  company  upon  their  own  chosen 
theory  of  the  case. 

Without  going  into  the  question  at  length,  I  would  say  that,  in  my 
judgment,  the  deed  from  Burbank  to  Markham  of  the  6  acres  would 
probably  be  void  for  uncertainty,  but  that  the  deed  of  Ambrose  B. 
Burbank  to  Eleazar  A.  Burbank  would  not  be  absolutely  void,  but  prob- 
ably conveyed  an  undivided  76-80  of  the  land  to  the  grantee,  (see 
Freem.  Co-tenancy,  §  96;)  or,  if  not  that,  would  give  the  grantee  the 
equitable  right  to  have  the  75  acres  located,  either  by  agreement  or  by 
suit.  The  description  in  this  deed  is  complete,  except  that  it  does  not 
locate  definitely  the  75  acres  conveyed  in  the  80  from  which  it  is  taken. 
I  cannot  think,  however,  that  it  conveyed  no  substantial  interest  in  the 
land,  either  legal  or  equitable.  But  I  am  contented  to  decide  the  case 
on  the  theory  of  the  complainants,  that  the  sheriff's  deed  conveyed  the 
title  to  Hayes,  and  Hay es  conveyed  it  to  the  land  company.  Upon  that 
theory,  I  am  satisfied  that  the  complainants  have  mistaken  their  remedy 
wholly.  If  they  had  asked  for,  or  would  have  taken  a  decree  for,  an  ac- 
counting against  the  defendant  Hayes,  on  the  basis  of  the  sale  by  him 
to  the  land  company,  they  might  have  had  all  the  relief  in  this  suit  that 
they  seem  to  be  entitled  to  upon  the  facts.  But  though  the  court  on 
the  hearing  (it  appearing  that  the  complainants  were  the  proper  personal 
representatives  of  Michael  S.  Bright,  deceased)  offered  them  a  decree 
granting  the  above  relief  against  Hayes,  they  declined  to  accept  it,  but 
dismissed  the  bill  as  to  him,  choosing  to  rely  wholly  upon  an  appeal 
from  the  decree  dismissing  the  bill  as  to  the  Land  &  River  Improvement 
Company.  Probably  there  are  few  men  who,  in  the  state  of  the  title  to 
the  tract  of  land  in  question,  would  have  persevered  in  pushing  the  claim 
against  Burbank  to  collection,  and  it  is  quite  as  probable  that  most  peo- 
ple, having  a  half  interest  in  that  almost  desperate  $500  debt  against  a 
non-resident,  after  looking  upon  it  for  so  long  a  time  as  worthless,  would 
have  been  satisfied  with  an  amount  of  money  exceeding  by  several  times 
the  amount  of  the  original  claim;  and  in  all  likelihood  these  complain- 
ants would  also  have  been  satisfied  but  for  the  one  circumstance  that, 
since  the  sale  of  the  land  to  the  land  company  in  1885,  the  land,  owing 
to  the  general  improvement  in  a  new  country,  has  risen  very  rapidly  in 
value.  The  prize  is  tempting,  and,"  if  the  complainants  can  win  it  in 
another  court,  it  will  be  their  right  to  do  so. 
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Campbell  v.  Pullman  Palace-Car  Co. 

{Circuit  Court,  N,  D,  Iowa,  W.  D.    May  9, 189a) 

1.  Sleeptko-Car  Companies— Assault  by  Employe— LiABrLirr  of  Compaitt. 

The  Pullman  Palace-Car  Company  is  liable  for  injuries  sustained  bv  occupantB 
of  its  sleeping-cars  through  the  negligence  or  willful  misconduct  of  tne  employe 
whom  it  places  in  charge  of  the  car. 

2.  Same— Damages. 

Where  the  porter  placed  in  charge  of  such  a  car  by  the  company  makes  an  inde- 
cent assault  on  a  female  occupant  thereof,  she  is  entitled  to  recover  from  the  com- 
pany a  fair  pecuniary  compensation  for  all  injuries,  temporary  or  permanent,  dU 
rectly  caused  to  her  in  her  person,  health,  and  strength,  including  compensatiOD  for 
the  pain  and  suffering,  mental  and  physical,  which  has  been,  or  may  thereafter  be» 
caused. 

At  Law.     Action  for  damages  for  assault. 

Joy.  Hudson,  Call  &  Joy,  for  plaintiff. 

Hubbard  &  Spavlding  and  John  S.  Runnebi  for  defendant. 

Shiras,  J.,  (charging  jury.)  In  the  cause  now  on  trial  before  yon, 
the  plaintiff,  Mrs.  Campbell,  claims  damages  against  the  defendant,  the 
Pullman  Palace-Car  Company,  in  the  sum  of  $20,000,  for  injuries  which 
she  claims  were  caused  to  her  when  she  was  an  occupant  of  a  sleeping- 
car  furnished  by  defendant  for  use  as  a  sleeping-car  upon  a  train  of  pas- 
senger-cars operated  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  between  Chicago,  111.,  and  Sioux  City,  Iowa,  such  injuries 
being  alleged  to  have  been  caused  by  the  misconduct  of  the  porter  em- 
ployed by  the  defendant  upon  said  sleeping-car.  Before  passing  to  a 
statement  of  the  particular  issues  to  be  submitted  to  you  in  this  cause, 
it  is  proper  for  me  to  instruct  you  as  to  the  relation  existing  between  the 
Pullman  Car  Company  and  persons  occupying  the  sleeping-cars  furnished 
by  the  defendant  company  for  the  use  of  the  traveling  public.  As  I 
construe  the  contract  between  the  defendant  and  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  the  Pullman  Company  agrees  to  furnish 
for  the  use  of  the  public  what  are  commonly  known  as  "sleepifig-cars," 
w^hich,  when  in  use,  form  part  of  the  train  run  by  the  railway  company 
for  the  transportation  of  passengers  along  the  line  of  railway.  The  Pull- 
man Company,  by  thus  furnishing  cars  to  be  used  as  sleeping-cars  by 
the  traveling  public,  does  not  assume  towards  the  persons  occupying 
such  cars  the  relation  of  a  common  carrier.  It  does  not  undertake  the 
duty  of  transporting  the  passenger  to  his  destination.  That  duty  is  as- 
sumed by  the  railway  company,  and  for  the  performance  thereof  the 
passenger  must  look  to  the  company  managing  the  railway;  and  the 
Pullman  Company  is  not  liable  for  injuries  received  by  the  occupants  of 
its  cars  from  accidents  connected  with  the  movement  of  the  train.  Nor 
is  it  responsible  for  the  negligence  or  misconduct  of  those  persons  charged 
with  the  duty  of  operating  the  train  of  which  the  sleeping-cars  may  form 
part.  While,-  however,  it  assumes  no  responsibility  for  the  mere  trans- 
portation of  the  persons  occupying  its  cars,  and  does  not  occupy  the  re- 
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Ifttion  of  a  common  carrier  to  them,  it  nevertheless  does  assume*  certain 
duties  and  obligations  to  its  patrons,  and  becomes  bound  to  the  exercise 
of  reasonable  care  in  the  performance  thereof.  The  Pullman  Company, 
by  its  mode  of  managing  these  sleeping-cars,  represents  to  the  traveling 
public  that  they  may  be  occupied  with  reasonable  safety  and  comfort  as 
sleeping-cars;  and,  by  receiving  pay  for  the  use  thereof,  the  company 
agrees  with  its  patrons  that  it  will  exercise  ordinary  care  to  secure  the 
comfort  and  safety  of  those  using  the  same  for  the  purposes  for  which 
such  cars  are  furnished.  The  person  or  persons  placed  in  charge  of  such 
sleeping-cars  by  the  Pullman  Company  is  bound,  as  an  employe  of  the 
company,  to  the  exercise  of  ordinary  care  for  the  protection  and  comfort 
of  persons  using  such  car  in  accordance  with  the  regulation  of  the  com- 
pany; and  if  such  person,  either  through  failure  to  exercise  proper  care, 
or  by  willful  misconduct  on  his  part,  permits  or  causes  injury  to  happen 
to  an  occupant  of  the  sleeping-car  placed  under  his  charge,  the  Pullman 
Company  will  be  liable  for  the  damages  caused  thereby. 

In  the  answer  filed  in  this  case,  the  defendant  admits  that  on  the  16th 
and  16th  days  of  February,  1889,  it  was  engaged  in  operating  a  sleep- 
ing-car on  the  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany between  Chicago,  111.,  and  Sioux  City,  Iowa,  in  connection  with 
the  regular  passenger  train  reaching  Sioux  City  in  the  morning,  and  ad- 
mits that  the  plaintiff  was  a  passenger  upon  the  passenger  train  in  ques- 
tion, and  had  purchased  and  paid  for  a  ticket  from  defendant  for  a  seat 
and  berth  in  said  sleeping-car  belonging  to  defendant.  There  is  no 
conflict  in  the  testimony  adduced  by  the  parties  plaintiff  and  defendant 
touching  the  fact  that  the  plaintiff  was  an  occupant  of  the  sleeping-car 
which  left  Chicago  on  the  15th,  and  reached  Sioux  City  on  the  morning 
of  the  16th  of  February,  1889.  It  thus  appears  that  the  plaintiff  was 
rightfully  an  occupant  of  said  sleeping-car  at  the  time  named;  and, 
while  it  was  being  conveyed  to  Sioux  City,  the  plaintiff  was  entitled  to 
demand  of  the  defendant  the  exercise  on  its  part  of  ordinary  care  to 
secure  to  her  the  safe  and  comfortable  use  pf  said  sleeping-car,  and  its 
conveniences,  for  the  purpose  for  which  said  car  was  placed  in  said  train. 
In  the  performance  of  its  duty  in  this  respect,  the  defendant  company 
would  be  responsible  for  the  willful  misconduct,  if  any  such  there  was, 
of  its  own  employes  placed  in  charge  of  said  sleeping-car,  when  such 
misconduct  was  of  such  nature  as  to  interfere  with  the  safe  and  comfort- 
able use  of  said  ca*r  by  the  plaintiff  for  sleeping-car  purposes. 

On  part  of  j^laintiff,  it  is  charged  that  the  porter  employed  by  the  de- 
fendant and  placed  in  said  car,  did,  in  the  morning  of  said  16th  of 
February,  1889,  between  the  station  of  Manilla  and  Sioux  City,  make 
an  indecent  assault  upon  plaintiff  while  she  was  occupying  the  berth 
assigned  to  her, — placing  his  hands  upon  her  person,  making  indecent 
proposals  to  her,  and  exposing  his  person  before  her.  On  part  of  the 
defendant,  it  is  denied  that  the  porter  did  thus  misconduct  himself ; 
that,  while  it  is  true  that  the  porter  did  go  to  plaintiff's  berth,  he  did  so 
for  the  purpose  of  arousing  her  from  an  uneasy  sleep,  and  awakened  her 
in  the  usual  manner,  and  that  plaintiff,  not  being  accustomed  to  travel* 
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ing  upon  sleeping-cars,  nor  to  the  sight  of  colored  persons  in  close 
proximity  to  her,  and  being  thus  aroused,  may  have  been  rendered 
somewhat  nervous  and  frightened,  and  has  thus  been  led  to  misconstrue 
the  action  anri  purpose  of  the  porter  in  going  to  her  berth.  If,  in  fact, 
the  porter  on  said  car  did  act  towards  the  plaintiff'  in  the  manner  charged 
by  plaintiff,  such  conduct  on  his  part  would  unquestionably  be  a  vio- 
lation of  the  duty  due  and  owing  from  defendant  to  the  j>laintiff  while 
slie  was  an  occupant  of  said  sleeping-car.  The  pivotal  point  in  the 
case,  gentlemen,  is  this  question  of  fact,  which  you  are  called  upon  to 
decide.  In  determining  this  question,  you  will  be  required  to  consider 
the  credibility  of  the  witnesses,  and  the  weight  to  be  given  to  their  tes- 
timony. In  considering  these  questions,  you  take  into  account  the 
pecuniary  or  other  interest,  if  any,  which  a  given  witness  may  have 
in  the  result  of  the  case,  or  the  absence  thereof;  the  appearance  of  the 
witness,  if  brought  before  you  ;  the  manner  of  his  testifying  ;  his  means 
of  knowledge ;  and  whether  his  testimony  is  corroborated,  or  the  con- 
trary, by  the  admitted  or  proven  facts  of  the  case.  For  the  purpose  of 
attacking  the  credibility  of  witnesses,  it  is  permitted  to  either  party  to 
show  that  a  given  witness  has  made  at  other  times  statements  contra- 
dicting some  material  part  or  portions  of  his  testimony ;  the  proper 
foundation  therefor  being  first  laid.  In  considering  impeaching  testi- 
mony of  this  character,  the  jury  should  be  careful  to  distinguish 
between  such  discrepancies  in  statements  made  at  different  times  by  a 
witness  touching  a  given  fact  or  transaction  as  may  naturally  arise  from 
the  usual  imperfections  of  the  human  memory,  and  those  which  indi- 
cate an  intention  on  part  of  a  witness  to  prevaricate  and  mislead.  It 
is  only  those  of  the  latter  character  that  have  weight  as  matter  of  im- 
peachment. 

The  burden  of  the  issue  is  upon  the  plaintiff;  and  she  must  satisfy 
you,  by  a  fair  and  reasonable  preponderance  of  the  evidence,  that  in 
fact  the  porter  in  charge  of  said  sleeping-car  was  guilty  of  the  miscon- 
duct charged  against  him,  before  she  can  ask  a  verdict  in  her  favor  at 
your  hands.  If  the  plaintiff"  has  failed  to  satisfy  you,  by  a  fair  and 
reasonable  preponderance  of  the  evidence,  that  the  porter  did  commit 
the  acts  of  misconduct  alleged  against  him,  then  she  has  failed  to  make 
out  her  case,  and  your  verdict  must  be  for  the  defendant.  On  the  other 
hand,  if,  by  a  fair  and  reasonable  preponderance  of  the  evidence,  you 
are  satisfied  that  the  porter  in  charge  of  said  car  was  guilty  of  the  alleged 
acts  of  misconduct  towards  the  plaintiff*,  then  your  verdict  should  be 
for  the  plaintiff.  What,  then,  gentlemen,  do  you  find  the  fact  to  be  in 
this  particular?  Was  or  was  not  the  porter  guilty  of  the  acts  of  mis- 
conduct alleged  against  him  by  the  plaintiff?  You  have  heard  the  evi- 
dence adduced  on  behalf  of  the  plaintiff,  including  her  own  testimony, 
giving  the  plaintiff''s  version  of  what  occurred  on  the  sleeping-car  on  the 
morning  of  Februarj'^  16th  as  it  came  from  Manilla  to  Sioux  City.  You 
have  likewise  heard  the  evidence  adduced  on  behalf  of  the  defendant, 
including  the  testimony  of  the  porter  of  the  car,  giving  the  defendant's 
version  of  what  occurred  on  that  occasion.     You  have  heard  the  evi- 
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(lence  adduced  by  both  parties  touching  plaintiff's  arrival  at  Sioux  City, 
the  meeting  of  her  husband,  going  to  the  hotel,  and  thence  to  a  board- 
ing-house kept  by  Mrs.  Fuller;  touching  the  complaints  made  by  plain- 
tiff; touching  the  physical  condition  of  plaintiff;  touching  the  com- 
plaint made  by  plaintiff's  husband  to  the  railway  superintendent,  the 
porter,  and  others,  and  all  other  matters  introduced  by  both  parties 
with  the  intent  to  throw  light  upon  the  main  issue  involved.  Counsel 
for  the  respective  parties  have,  in  their  arguments  before  you,  presented 
the  views  taken  by  each  party  of  the  facts  of  the  case,  and  of  the  con- 
clusions of  fact  they  seek  to  deduce  from  the  evidence  submitted  to  you. 
It  is  for  you,  calmly,  dispassionq^y,  and  impartially,  to  consider  the 
entire  evidence  thus  submitted  to  you,  and  from  it  determine  what  the 
truth  is  upon  this  issue  of  fact  between  the  parties.  If,  upon  due  con- 
sideration of  the  case,  yon  find  that  the  porter  employed  on  the  sleep- 
ing-car was  in  fact  guilty  of  the  misconduct  alleged  against  him  by  the 
plaintiff,  then  your  verdict  should  be  for  the  plaintiff;  but,  on  the  other 
hand,  if  the  evidence,  by  a  fair  and  reasonable  preponderance  thereof, 
fails  to  satisfy  you  that  he  was  guilty  of  such  alleged  misconduct,  then 
your  verdict  should  be  for  the  defendant. 

If,  upon  this  issue,  you  find  for  the  plaintiff,  you  will  then  be  required 
to  assess  the  damages  to  be  awarded  to  the  plaintiff.  What  the  plaintiff 
is  entitled  to,  in  case  you  find  in  her  favor,  is  a  fair  pecuniary  com- 
pensation for  the  injuries  naturally  and  immediately  resulting  from  the 
outrage  and  wrong  inflicted  upon  her.  She  is  entitled  to  be  compen- 
sated for  the  mental  and  physical  pain  and  suffering,  if  any,  caused  to 
her  at  the  time,  and  which  she  has  since  suffered  as  a  direct  conse- 
quence of  the  wrong  done  her.  On  part  of  plaintiff,  it  is  claimed  that, 
when  she  went  upon  the  sleeping-car,  she  was  in  a  pregnant  condition  ; 
that  the  assault  upon  her  brought  on  a  miscarriage,  which  occurred 
within  a  few  days  after  she  reached  Sioux  City ;  that  from  the  time  of 
reaching  Sioux  City  she  was  suffering  and  ill,  caused  by  the  wrong 
done  her;  and  that  she  is  still  suffering  in  her  health  and  strength  as  a 
consequence  thereof,  and  that  she  has  probably  been  rendered  barren, 
and  that  she  is  not  likely  ever  to  fully  recover  from  the  injurious  effects 
resulting  to  her  from  the  wrongs  complained  of.  On  part  of  defendant, 
it  is  denied  Hiat  any  such  injuries  were  caused  to  the  plaintiff;  that, 
while  it  may  be  true  she  suffered  a  miscarriage,  it  was  caused  by  plain- 
tiff's own  negligence  and  want  of  proper  care  when  she  was  recovering 
from  her  first  illness,  and  from  her  improperly  exposing  herself  at  that 
time.  If  the  plaintiff,  through  her  own  want  of  care,  and  failure  to 
exercise  ordinary  prudence  and  foresight,  aggravated  the  injuries  under 
which  she  was  at  the  time  suffering,  and  thereby  caused  the  miscarriage, 
she  cannot  hold  the  defendant  responsible  therefor,  as  such  result  would 
then  be  due  to  her  own  negligent  conduct. 

Now,  gentlemen,  you  have  heard  the  evidence  adduced  by  both 
parties  on  this  question,  including  the  evidence  tending  to  show  the 
condition  of  plaintiff  immediately  following  her  arrival  in  Sioux  City, 
and  What  her  condition  was,  and  what  she  did  up  to  the  time  the  mis- 
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carriage  took  place,  tc^ether  with  the  testimony  of  the  physicians  touch- 
ing her  condition,  and  the  causes  of  miscarriage;  and  from  the  entire 
evidence  it  is  for  you  to  say  what  the  cause  of  the  miscarriage  was- 
If  you  find  that  it  was  caused  by  the  wrong  done  the  plaintifiF  upon  the 
sleeping-car,  then  the  plaintiff  is  entitled  to  be  compensated  for  the  suf- 
fering caused  her  thereby,  and  for  any  injurious  effects,  temporary  or 
permanent,  caused  thereby  to  the  person,  health,  and  strength  of  the 
plaintiff. 

Briefly  restated,  the  plaintiff  is  entitled  to  be  fairly  compensated  for 
all  injuries,  temporary  or  permanent,  directly  caused  to  the  plaintiff,  in 
her  person,  health,  and  strength,  byflle  wrong  done  her,  including  com- 
pensation for  the  pain  and  suffering,  mental  and  physical,  which  has 
been  caused,  or  may  be  herealter  caused,  to  the  plaintiff,  by  reason  of 
the  wrong  suffered  by  the  plaintiff.  The  ascertainment  of  the  amount 
to  be  awarded  as  compensation  for  such  injuries  as  you  find  the  plain- 
tiff is  entitled  to  recover  for  is  of  necessity  intrusted  to  the  sound 
common  sense  and  good  judgment  of  the  jury.  The  case,  gentlemen, 
is  in  your  hands.  Give  it  the  consideration  it  deserves,  and  render  the 
verdict  which,  in  your  impartial  judgment,  appears  to  be  the  proper  re- 
sponse to  the  evidence  submitted  to  you,  and  the  instructions  given  you 
by  the  court. 

Verdict  for  plaintiff  for  811.000. 


Stephens  v.  Bernays. 


(Pistrict  Court,  E.  D.  Missouri,  J7.  D,    June  7, 1890.) 

1.  WiTNlBSB— TbANBACTIONB  WITH  DeOBASBD  PbRSON— SuiT8  AGAINST  EZBOUTOBS. 

Under  Rev.  St.  U.  S.  S  858,  providing  that  in  actions  against  executors  no  witness 
who  is  a  party  to  the  action  shaU  be  allowed  to  testify  as  to  any  transaction  with 
the  testator,  a  witness  who  is  not  a  party,  but  is  interested  in  the  result  of  an  action, 
may  testify  concerning  transactions  between  himself  and  the  testator.. 

2,  Sams— Com FucTiNG  Statb  and  Fbde&al  Laws. 

This  statute  covers  the  case;  and  under  the  rule  that,  where  congress  has  en- 
acted a  law  covering  a  particular  case,  such  law  must  prevail  in  the  federal  oourta, 
though  it  differs  from  the  state  law,  Kev.  St.  Mo.  %  8918,  on  the  same  subject,  does 
not  apply. 

At  Law. 

George  D,  Reynolds^  U.  S.  Dist.  Atty.,  for  plaintiflf, 

H.  A.  Loevy,  for  defendant. 

Thayer,  J.  The  testimony  of  C.  C.  Crecilius,  taken  in  connection 
with  other  testimony  offered  by  the  plaintifi',  clearly  shows  that  the  de- 
ceased assigned  his  stock  in  the  insolvent  bank  to  Crecilius,  the  cashier, 
with  intent  to  evade  his  liability  as  a  shareholder.  According  to  the  tes- 
timony of  Crecilius,  the  deceased  had  not  only  been  advised  before  the 
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sale  that  the  bank  had  sustained  considerable  losses,  but  he  declared  at 
the  time  of  the  sale  that  his  purpose  in  selling  was  to  avoid  his  liability 
as  a  stockholder.  The  sale  appears  to  have  been  made  only  two  days 
before  the  bank  closed  its  doors,  and  no  change  took  place  in  the  condi- 
tion of  the  bank  in  the  mean  time.  Crecilius  gave  his  notes  for  the  stock, 
instead  of  paying  for  the  same  in  money;  and  according  to  his  statement 
the  notes  were  to  be  surrendered,  and  the  sale  canceled,  if  at  the  end  of 
60  days  the  deceased  was  then  assured  that  the  bank  was  all  right.  Cre- 
cilius himself  had  little  or  no  means,  at  the  time  of  the  purchase,  and 
was  rendered  utterly  insolvent  by  the  failure  of  the  bank  two  days  later. 
His  object  in  making  the  purchase  in  question  was  to  withdraw  the  stock 
from  the  market,  and  save  the  credit  of  the  bank,  which  was  then  in  a 
precarious  condition.  These  facts,  most  of  which  were  established  by 
the  testimony  of  Crecilius,  warrant  the  conclusion  that  the  pretended 
sale  was  and  is  voidable  as  to  creditors  of  the  insolvent  bank,  who  are 
represented  in  this  proceeding  by  the  receiver.  Thomp.  liab.  Stockh.  § 
.215,  and  cases  cited. 

A  question  arises,  however,  and  was  reserved  at  the  trial,  touching  the 
competency  of  Crecilius  to  testify  against  the  executrix  concerning  trans* 
actions  between  himself  and  the  testator.  The  federal  statutes  provide 
(section  868)  that— 

"No  witness  shall  be  excluded  *  *  *  in  any  civil  action  because  he  is 
a  party  to  or  interested  in  the  issue  tried:  provided,  that  in  actions  by  or 
against  executors,  *  *  *  in  which  judgment  may  be  rendered  for  or 
against  them,  neither  party  shall  be  allowed  to  testify  against  the  other  as  to 
any  Iransaction  with  or  statement  by  the  testator,  ♦  ♦  ♦  unless  called  to 
testify  thereto  by  the  opposite  party.  *  *  *  in  all  other  respects  the  laws 
of  the  state  in  which  the  court  is  held  shall  be  the  rules  of  decision  as  to  the 
competency  of  witnesses  in  courts  of  the  United  States/'  etc. 

The  state  law  on  the  subject  (section  8918,  Rev.  St.  Mo.  1889)  pro- 
vides that — 

'* No  person  shall  be  disqualiHed  as  a  witness  in  any  civil  suit  ♦  ♦  ♦  by 
reason  of  his  interest  in  the  event  of  the  sa  me,  as  a  party  or  otherwise:  ♦  ♦  ♦ 
provided  that,  in  actions  where  one  of  the  original  parties  to  the  contract  or 
cause  of  action  in  issue  and  on  trial  is  dead  or  *  *  *  insane,  the  other 
party  to  such  contract  or  cause  of  action  shall  not  be  admitted  to  testify 
*  *  *  in  his  own  favor;  ♦  ♦  ♦  and,  where  an  executor  or  adminis- 
trator is  a  party,  the  other  party  shall  not  be  admitted  to  testify  in  his  own 
favor»  unless  the  contract  in  issue  was  originally  made  with  a  person  who  is 
living  and  competent  to  testify. "  etc* 

The  first  clause  of  the  proviso  of  section  8918,  «u|wa,  as  heretofore  con- 
strued by  the  state  courts,  has  much  greater  scope  than  the  federal  stat^ 
ute  above  referred  to.  Thus,  in  Meier  v.  Thieman,  90  Mo.  434,  2  S.  W. 
Rep.  435,  it  was  held  that  by  the  proviso  in  question  a  person  was  ren- 
dered incompetent  to  testify  as  to  transactions  with  a  decedent  in  a  suit 
brought  by  his  heirs,  although  the  person  tendered  as  a  witness  was  not 
a  party  to  the  suit.  The  decision  appears  to  be  based  on  the  ground 
that  a  witness,  to  be  excluded  by  the  state  law,  need  not  be  a  party  to 
the  record,  but  will  be  excluded  as  a  witness  as  to  all  contracts  or  trans- 
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actions  between  himself  and  a  deceased  person,  when  the  witness  has  an 
interest  in  the  result  of  the  suit,  whether  he  is  or  is  not  a  party  to  the 
record.  Hence  it  is  important  to  determine,  in  the  first  instance,  whether 
the  competency  of  Crecilius  to  testify  as  to  transactions  between  himself 
and  the  decedent  is  to  be  tested  by  federal  or  state  law.  The  rule  is 
that,  where  congress  has  legislated  on  the  subject, — that  is,  has  enacted 
a  law  covering  the  particular  case, — such  law  must  prevail  in  the  federal 
courts,  notwithstanding  it  differs  from  the  state  law.  Potter  v.  Bmiky 
102  U.  S.  165;  Insurance  Co.  v.  Schnefer,  94  U.  S.  458;  Rice  v.  'Martin, 
8  Fed.  Rep.  476.  The  state  laws  control  in  determining  the  competency 
of  witnesses  only  in  cases  like  that  of  Packet  Co.  v.  Clough,  20  Wall.  537, 
which  do  not  fall  within  any  provision  of  the  federal  laws. 

The  case  at  bar  is  clearly  within  the  terms  of  section  858.  The  effort 
is  to  exclude  Crecilius  as  a  witness  on  the  ground  of  interest;  but  the  first 
clause  of  the  section  declares  that  interest  shall  be  no  disqualification  "in 
any  civil  action,"  and  the  only  exception  to  that  rule  is  that  mentioned 
in  the  proviso, — that  a  person  called  as  witness  shall  not  be  allowed  to 
testify  as  to  any  transactions  with  or  statement  by  a  decedent,  if  the  suit 
is  against  his  executor  or  administrator,  and  the  witness  is  himself  an 
opposing  party  to  the  suit,  unless  the  witness  is  called  upon  to  testify 
by  the  executor  or  administrator.  The  case  at  bar  seems  to  be  strictly 
like  the  case  of  Potter  v.  Bank,  supra,  in  which  a  person  situated  as  Cre- 
cilius is,  with  respect  to  the  litigation,  was  held  to  be  a  competent  witness. 
Whatever  view,  therefore,  the  court  might  entertain  as  to  the  competency 
of  the  witness  under  the  state  law,  it  is  compelled  to  hold  that  he  is 
made  a  competent  witness  by  the  federal  statutes.  Judgment  will  av^cord- 
ingly  go  against  the  executrix  for  the  amount  of  the  comptroller's  assess- 
ment; that  is,  for  $3,500,  with  interest  at  6  per  cent,  per  annum,  to  be 
computed  from  September  24,  1889,  to  this  date. 


Stabler  v.  Village  of  Alexandria, 
{Circuit  Ccfwrty  D.  Minnesota.    Usy  19, 1890.) 

Municipal  Cobporations — Sbbvicb  op  Process  —  Special  Law  — Village  of  Alex- 
andria. 

Since  the  charter  of  the  viUage  of  Alexandria,  (Act  Minn.  March  6, 1881,}  S  21, 
provides  that,  when  any  suit  is  commenced  against  the  village,  the  service  therein 
shall  he  made  hy  copy  left  with  the  recorder,  the  general  law  (Gen.  Laws  Minn. 
1885,  c  158)  presorihing  for  service  of  summons  on  municipal  corporations  on  ^the 
mayor  or  chief  executive  officer  of  such  corporation**  does  not  apply,  and  a  service 
upon  the  village  of  Alexandria  hy  leaving  a  copy  with  the  president  of  the  oouncil 
is  defective. 

At  Law.     Motion  to  set  aside  summons. 
Reynolds,  Stewart  &  Geo.  H.  Reynolds^  for  plaintiflF. 
H,  Jenkins,  for  defendant. 
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NET.SON,  J.  Service  of  summons  is  set  aside.  The  charter  of  the  vil- 
lage of  Alexandria,  incorporated  by  act  of  the  legislature  of  Minnesota 
approved  March  6,  1881,  provides  in  section  21,  as  follows: 

"  When  any  suit  or  action  shall  be  comni«>nced  against  said  villaj2:e,  the  serv- 
ice therein  shall  be  made  by  copy  left  with  the  recorder  of  said  village." 

By  the  General  Laws  of  Minnesota  approved  February  28, 1885,  (chap- 
ter 153,)  the  manner  prescribed  for  the  service  of  summons  upon  mu- 
nicipal corporations  is  that  it  "shall  be  served  upon  the  mayor  or  chief 
executive  officer  of  such  corporation,"  etc.  The  service  was  made  in  this 
case  upon  the  "village  of  Alexandria,  by  handing  to  and  leaving  with 
N.  P.  Ward,  president  of  council,  a  true  and  correct  copy  hereof,  person- 
ally," etc.  As  there  was  a  special  law  with  regard  to  the  village  of  Alex- 
andria, contained  in  section  21  of  the  charter,  the  General  Laws  of  1885 
did  not  supersede  it.  See  Amy  v.  City  of  Watertoicn,  130  U.  S.  303,  9  Sup. 
Ct.  Rep.  530,     Ordered  that  summons  be  set  aside. 


Keveney  et  al.  v.  Magone,  Collector. 

(Circuit  Court,  S.  D.  New  York.    April  22,  1890.) 

Customs  Duties— Const ructtox  of  Laws— Classification— Cork  Carpeting. 

Cork  carpet  or  carpeting,  used  to  cover  floors,  and  composed  of  ground  waste 
cork  bark,  linseed-oil,  gum,  and  a  loosely  woven  jute  fabric  as  a  back,  such  cork 
bark,  though  greater  in  bulk  than  the  bulk  of  its  other  component  materials  com- 
bined, being  one-eleventh  only  of  its  entire  value,  is  not  dutiable  as  "cork  bark, 
manuTacturod, "  under  the  provision  for  "corks  and  cork  bark,  manufactured," 
contained  in  Schedule  N  of  the  tariff  act  of  March  3,  18S3,  (22  U.  S.  St.  512;  Tariff 
Index,  Kew,  par.  422.) 

At  I^w.     Action  to  recover  back  duties. 

During  the  year  1888  the  plaintiffs  made  nine  imp>6rtations  from  Kirk- 
caldy, Scotland,  into  the  port  of  New  York,  of  so-adled  "cork  carpet  or 
carpeting."  This  cork  carpet  or  carpeting  was  classified  by  the  defend- 
ant, as  collector  of  customs  at  that  port,  as,  or  as  assimilating  to,  "oil- 
cloth," under  the  provision  for  "all  other  oil-cloth  except  silk  oil-cloth," 
contained  in  Schedule  J  of  the  tariff  act  of  March  3,  1883,  (22  U.  S.  St. 
507;  Tariff  Index,  New,  par.  340,)  and  pursuant  to  this  provision  duty 
was  exacted  thereon  at  the  rate  of  40  per  cent,  ad  valorem.  Against  this 
classification  and  exaction  the  plaintiffs  duly  protested,  claiming  that,  by 
force  of  treasury  decision  S,  1,^36,  made  February  28,  1873,  and  of  the 
provision  for  "corks  and  cork  bark,  manufactured,"  contained  in  Sched- 
ule N  of  the  same  tariff  act,  (22  U.  S.  St.  512;  Tariff  Index,  New,  par. 
422,) this  cork  carpet  or  carpeting  was  dutiable  atthe  rate  of  25  per  Ccutum 
ad  valorem.  Thereafter  the  plaintiffs,  having  made  due  appeals,  duly 
brought  this  suit  to  recover  the  difference  between  the  duties  at  the  rate 
exacted  by  the  defendant  as  said  collector,  and  duties  at  the  rate  claimed 
by  them  in  their  protests.     Upon  the  trial  of  this  suit  it  appeared  that 
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this  cork  carpet  or  carpeting  was  composed  of  ground  cork,  mixed  with 
linseed-oil  and  gum,  and  applied  by  rollers  to  a  loosely  woven  jute  fkbric 
as  a  back;  that  this  ground  cork  was  waste  cork  bark  produced  during 
the  manufacture  from  cork  bark  of  corks  for  bottles,  floats  for  seines,  and 
other  articles,  and  ground  fine  in  burr-stone  mills;  that  the  bulk  of  this 
ground  cork  was  greater  than  the  bulk  of  the  other  component  materials 
of  the  cork  carpet  or  carpeting  combined,  and  that  its  value  was  about 
one-sixth  of  that  of  the  linseed-oil  and  gum,  and  one-fourth  of  that  of 
the  jute  fabric,  or,  in  other  words,  about  one-eleventh  of  that  of  the 
entire  cork  carpet  or  carpeting;  that  oil-cloths  for  floors,  stamped, 
painted,  or  printed,  were  composed  of  jute  burlaps,  or  other  like  foun- 
dations, as  backs,  ochre  mixed  with  linseed-oil  and  gum,  were  gener- 
ally painted  on  their  backs,  and  stamped,  or  painted  and  stamped, 
or  painted  and  printed,  on  their  surfaces;  that  there  were  other  oil-cloths 
composed  of  cotton  cloths  as  backs,  painted  and  printed,  or  printed  and 
stamped  on  their  surfaces,  and  used  for  table  covers,  for  stairways,  and 
sometimes  for  other  purposes;  that  thq  oil-cloths  for  floors,  above  de- 
scribed, and  cork  carpet  or  carpeting  of  the  kind  of  that  in  suit,  were 
both  used  for  the  same  purpose,  viz.,  to  cover  floors. 

Both  sides  having  rested,  the  defendant's  counsel  moved  the  court  to 
direct  the  jury  to  find  a  verdict  for  the  defendant,  on  the  grounds:  (1) 
That  the  cork  carpet  or  carpeting  in  suit  was  in  fact  oil-cloth,  and,  as 
such,  was  dutiable  at  40  per  centum  ad  vahrerriy  as  assessed  by  the  de- 
fendant collector,  under  the  provision  "for  all  other  oil-clotli,  except  silk 
oil-cloth,"  contained  in  Schedule  J  of  the  tarifi^  act  of  March  8,  1883, 
(Tariff  Index,  New,  par.  340.)  (2)  That,  if  it  was  not  oil-cloth,  it  was  in 
fact  "a  carpet  or  carpeting"  of  "other  material,"  and  as  such  was  dutiable 
at  the  rate  of  40  per  centum  ad  valorem^  under  the  provision  for  "carpets 
and  carpetings  of  wool,  flax,  or  cotton,  or  parts  of  either  or  other  mate- 
rial, not  otherwise  herein  specified,"  contained  in  Schedule  K  of  the  same 
tariff  act,  (Tarifi'Index,  New,  par.  878.)  (3)  That,  if  it  was  neither  such 
oil-cloth,  nor  such  carpet  or  carpeting,  it  assimilated,  under  section  2499 
of  the  same  act,  in  use,  and  to  a  considerable  extent  in  texture  and  ma- 
terial, to,  and  was  dutiable  at  the  same  rate,  40  per  oentum  ad  valorem^ 
as,  some  one  of  the  "oil-cloths  for  floors,  stamped,  painted,  or  printed,'' 
or  "all  other  oil-cloth,  except  silk  oil-cloth;"  as  provided  in  said  Sched- 
ule J.  (4)  That  if  it  was  neither  such  oil-doth,  nor  such  carpet  or  car- 
peting, nor  assimilated  to  such  oil-cloth,  it  iissimilated  in  use  to  the 
carpets  and  carpetings  provided  for  in  said  Schedule  K.  (5)  That  the 
plaintifife  had  not  proven  facts  sufficient  to  entitle  them  to  recover, 

Stephen  G.  Clarke  and  Charles  Curie ^  for  plaintiffs. 

Edioard  MUcheU^  U.  S.  Atty.,  and  Thomas  Oreenwood^  Asst.  U.  S,  Atty., 
for  defendant. 

Lacombe,  Circuit  Judge,  (oraUy.)  I  am  unable  to  concur  in  the  views 
of  the  plaintiffs'  counsel  as  to  the  phraseology  "cork  bark,  manufactured." 
I  think  there  must  be  some  intention  of  congress  to  discriminate  and  dif- 
ferentiate between  the  expression  "manufactures  of  cork,"  and  the  phrase 
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"oork  bark,  manufactured, "  Therefore,  on  the  teetiroony  of  this  cose  aa 
it  Btands,  touching  the  manufacture  of  this  article,  I  ahi  unable  to  accede 
to  the  proposition  that  it  is  covered  by  the  422d  paragraph  of  the  tariff 
act,  and  I  shall  therefore  direct  a  verdict  for  the  deleudant. 


tiEHHAN  V.  LaFoBGB. 
(CireuU  Court,  E.  D.  New  TariL    Maj  la,  1S90.) 

BAinnirFroT— FsDBRAL  JuKisDTcnoN— Rioars  or  Assioneb. 

Under  Act  Conff.  June  7, 1878,  (20  8t  U.  a  p.  90,  Oi  160,)  and  act  of  tfaroh  8, 1887, 
(84  St  U.  B.  p.  6^,  a  878,)  repealing  the  banknapt  law,  except  aa  to  oaaea  pending, 
inoiuding  rignts  of  debtors  and  creditors,  **ana  rigbu  of  and  suits  by  or  against 
assignees"  in  any  matter  or  case  which  had  arisen,  or  which  might  thereafter 
arise,  and  saving  the  jurisdiction  of  the  United  States  circuit  courts  in  such  cases, 
the  circuit  court  has  jurisdiction  of  a  suit  by  an  assignee  in  bankruptcy  to  prevent 
a  person  from  establishing  on  the  bankrupt's  property,  by  proceedings  in  a  state 
court,  the  Uen  of  a  fraudulent  judgment  obtained  in  1869. 

Sams— Suit  to  Exjoih  Enfohcembnt  of  Judombnt— Etidbncb. 

In  such  suit,  though  the  judgment  was  rendered  by  a  court  of  competent  juris- 
diction, and  is  regular  on  its  face,  the  oral  admissions  and  declarations  of  defendant 
that  it  was  fraudulently  obtained  are  suiflcieut  to  defeat  its  operation,  where  such 
statements  were  deliberately  made,  in  answer  to  inquiries  by  interested  persons, 
and  with  such  detail  of  circumstances  and  reasons  as  to  leave  no  doubt  that  he 
fully  understood  what  he  said. 

6A^'T;— INTBRBST  OF  ASSIGXBB  IS  BaKKRUPT'S  PrOPBRTT. 


icev.  St  U.  S.  1 6046,  vests  in  the  assienee  in  bankrupUnr  tha  title  to  all  property 
of  the  bankrupt  conveyed  in  fraud  of  creditors;  aud  Code  Civil  Proc.  N.  Y.  1 882,  pro- 
vides that  actions  founded  on  fraud,  except  for  the  recovery  of  money,  do  not  ac- 


crue until  the  fraud  is  discovered.  Eeldf  that  an  assignee  in  bankruptcy  haa 
sufficient  interest  In  property  oonveved  by  the  bankrupt  in  fraud  of  crealtors, 
where  the  bar  of  the  statute  of  limitations  is  not  completed,  from  the  time  the 
fraud  was  disicovered,  to  maintain  a  suit  to  prevent  such  property  from  being  sub- 
jected to  the  lien  of  a  fraudulent  judgment. 

L  Samb— Possession  of  Propertt  bt  Assionbb. 

It  is  not  necossarv,  to  entitle  the  assignee  to  maintain  such  suit,  that  he  have 
aotoal  possession  of  the  property. 

&  Bamb— Limitatiox  of  Actions  bt  AssioyBB. 

The  two-years  limitation  on  suits  **  between  an  assignee  in  bankruptcy  and  a  per- 
son claiming  an  adverse  interest,  touching  any  property  or  rijrhta  of  property 
transferrable  to  or  vested  in  such  assignee, "  imposea  by  Rev.  St.  U.  S.  $  5057, 
does  not  apply,  in  such  suit,  where  the  suit  is  brought  within  two  years  after  de- 
fendant commenced  proceedings  to  establish  the  lien.  The  assignee  seeks  to  pre- 
vent the  establishing  of  the  Uen,  and  not  to  set  aside  the  judgment. 

6w  SaMB— POSSBSSION  BT  ASSIONBB. 

The  objection  that  the  assignee  mav  not  be  able  to  obtain  possession  of  the  prop- 
erty on  which  the  judgment  is  sought  to  be  established  as  a  lien  cannot  be  sus- 
tained by  defendant  where  be  is  a  party  to  the  proceedings  in  bankruptcy;  since, 
if  the  proceedings  ^o  through  without  reaching  the  property,  the  assignee's  right 
to  it  ceases,  and  defendant  can  then  enforce  iiis  judgmenk 

In  Equity. 

Henry  DaHyy  Jr.^  for  the  orator. 

Romodl  W,  Kccne^  for  defendant* 

Whset^cb,  J.     On  November  3,  1869,  judgment  was  entered  In  the 
superior  court  of  the  city  of  New  York  in  favor  of  the  defendant  against 
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William  A.  Hoar  for  $4,995.48.  On  the  5th  day  of  June,  1871,  Hoar 
was  adjudged  a  bankrupt  in  this  district.  His  property  was  concealed, 
and  the  title  .to  it  stood  in  the  names  of  others,  and  none  of  it  came  ta 
the  hands  of  the  assignee.  Deeds  of  it  from  those  in  whom  the  title 
stood  were  made,  and  delivered  privately  to  him,  and  kept  by  him  with- 
out being  registered.  He  died  in  1885.  An  administrator  of  hi» 
estate  was  appointed ;  and  these  deeds,  found  among  his  effects,  were 
registered.  On  the  24th  day  of  May,  1888,  judgment  was  entered  on 
the  former  judgment  in  the  supreme  court  in. the  county  of  Kings  in 
favor  of  the  defendant,  against  the  administrator,  for  $11,064.49,  and 
thereupon  proceedings  were  commenced  for  the  sale  of  the  real  estate 
-  in  the  surrogate's  court  for  the  satisfaction  of  this  judgment.  At  the 
instance  of  creditors  in  bankruptcy,  the  orator,  on  the  8th  of  March, 
1889,  was  made  the  assignee  in  bankruptcy,  in  place  of  the  former 
assignee;  and  the  property,  on  the  5th  day  of  June,  1871,  of  the  bank- 
rupt, was  assigned  to  him.  This  bill  was  brought  on  the  12th  of 
March,  1889,  in  which  the  orator  alleges  that  the  judgment  in  favor  of 
the  defendant  was  entirely  without  any  foundation  whatever,  and  wholly 
fraudulent  and  void  as  to  creditors  in  bankruptcy,  and  prays  to  relieve 
the  estate  in  bankruptcy  from  it.  The  answer  denies  that  the  judg- 
ment was  without  foundation,  or  fraudulent,  and  that  the  estate  repre- 
sents property  of  the  bankrupt  in  1871,  and  challenges  the  jurisdic- 
tion of  this  court. 

The  act  of  June  7,  1878,  to  repe<il  the  bankrupt  law,  left  the  pro- 
visions of  that  law  in  force  as  to  all  pending  cases  and  future  proceed- 
ings therein,  including  rights  of  debtors  and  creditors,  "and  rights  of 
and  suits  by  or  against  assignees,"  in  any  m«atter  or  case  which  had 
arisen,  or  which  should  thereafter  arise.  20  St.  U.  S.  p.  99,  c.  160.  The 
circuit  courts  have  jurisdiction  in  matters  of  bankruptcy.  Rev.  St.  U.  S. 
§  630.  The  title  of  the  orator  arises  wholly  by  the  laws  of  the  United 
States,  and  jurisdiction  of  this  court  if  a  suit  upon  it  is  saved  by  the 
act  of  March  3, 1887,  (24  St.  U.  S.  p.  552,  c.  373,  §  1.)  The  jurisdiction 
of  this  court  of  this  case  seems  unquestionable.  Lathrop  v.  Drake,  91 
U.  S.  516;  Burhanh  v.  Bixjdow,  92  U.  S.  179. 

The  proof  of  the  want  of  foundation  for,  and  fraudulent  character  of, 
the  judgment,  rests  upon  oral  declarations  of  the  defendant.  Counsel 
argue,  in  his  behalf,  that  such  evidence  is  inadequate  to  defeat  the  opera- 
tion of  a  judgment  of  a  court  of  record  regular  on  its  face.  That  the  ad- 
missions and  declarations  of  a  party  are  competent  evidence  against  him, 
that  the  facts  are  as  he  states  them  to  be,  is  elementary.  Best,  Ev.  §§ 
519,  520,  (Wood's  Ed.,  948;)  Gaines  v.  Relf,  12  How.  472;  Insurance 
Co.  V.  Newton,  22  Wall.  32.  If  the  declarations  were  merely  casual  or 
loose,  and  disputed  or  explained,  they  might  be  regarded  as  of  insuffi- 
cient weight  to  impeach  the  judgment.  But  these  statements  of  the  de- 
fendant appear  to  have  been  made  deliberately,  in  answer  to  inquiries 
made  by  those  interested,  at  several  times,  to  various  persons,  and  with 
so  n^uch  detdW  of  circumstances  and  reasons  as'  to  leave  no  room  for  doubt 
that  the  defendant  fully  ui^derstood  what  lie  said, — ^said  what  he  meant» 
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— or  that  what  he  said  has  been  correctly  reproduced.  The  defendant 
is  a  competent  witness,  near  by,  and  he  has  not  testified  in  explanation 
or  denial  of  his  statements,  nor  produced  any  evidence  to  show  the  facts 
to  be  in  reality  otherwise  than  according  to  his  statements  as  proved. 
The  weight  of  the  evidence,  when  it  is  considered,  is  quite  satisfactory  to 
the  extent  and  effect  that  the  judgment  was  a  mere  hollow  sham,  set  up 
as  a  menace  to  those  claiming  to  reach  the  property  of  the  bankrupt;  and 
that  the  defendant  is  now  seeking  to  take  advantage  of  the  position  of 
creditors  in  the  judgment  to  reach  the  property  of  the  bankrupt,  contrary 
to  the  purpose  of  the  judgment,  and  to  the  rights  of  the  creditors  of  the 
bankrupt.  H(^t  v.  Utahy  110  U.  S.  574,  4  Sup.  a.  Rep.  202.  That 
the  real  estate  in  question  was  partly  property  of  the  bankrupt  on  June 
5,  1871,  and  partly  came  from  such  property,  the  title  to  all  of  which 
was  concealed  till  after  administration  on  the  bankrupt's  estate,  also  satis- 
factorily appears.  The  placing  of  the  title  in  the  name  of  others  was  a 
conveyance  in  fraud  of  creditors,  and  all  property  so  conveyed  by  a 
bankrupt  was  by  the  bankrupt  law  expressly  vested  in  the  assignee. 
Rev.  St.  U.  S.  §  5046.  Such  a  judgment  as  this  would  be  void  by  the  prin- 
ciples of  the  common  law  as  affirmed  and  enacted  in  the  statute  of  13th 
Eliz.,  which  is  a  part  of  the  common  and  statute  law  of  this  country  in 
respect  to  creditors.  4  Kent.  Comm.  462.  The  assignee  in  bankruptcy 
has  ever  since  he  has  been  such  had  the  right  to  this  property  of  the 
bankrupt,  free  from  this  judgment,  whenever  it  could  be  discovered  and 
reached.  The  case  does  not  show  that  any  other  person  is  claiming  this 
property  adversely  to  the  orator;  and,  if  such  claim  should  be  made,  the 
right  of  the  orator  would  seem  to  be  good,  and  the  fraudulent  conceal- 
ment of  title  might  be  sufficient  to  save  it  from  loss 'by  any  statute  of 
limitations,  should  it  be  set  up  against  .the  right.  By  the  laws  of  the 
state,  actions  founded  on  fraud,  except  for  the  recovery  of  money,  do  not 
accme  till  the  fraud  is  discovered.  Code  Civil  Proc.  §  382.  That  statute, 
as  a  rule  of  property,  might  furnish  a  guide  in  this  court  with  reference  to 
general  statutes  of  limitation,  which  are  somewhat  relied  upon  in  argu- 
ment. Clark  V.  Smith,  13  Pet.  195.  And,  usually,  time  does  not  begin  to 
run  against  rights  of  action  concealed  by  fraud  till  after  the  fraud  is  discov- 
ered. Mkhoud  V.  Girody  4  How.  503;  Moore  v.  Greene^  19  How.  69; 
Badger  v.  Badger^  2  Wall.  87.  The  orator  thus  appears  to  have  sufficient 
title  to  and  interest  in  the  property  to  maintain  this  bill.  Ward  v. 
Chamberlain,  2  Black,  430;  Stone-Cuiler  Co.  v.  Jones,  21  Blatchf.  138, 13 
Fed.  Rep.  567. 

Counsel  for  defendant  raise  objection,  in  argument,  that  the  orator  has 
not  possession;  but  neither  bill  or  answer  sets  up  either  possession  or 
want  of  it,  or  makes  any  question  about  it.  In  the  former  of  the  two  cases 
Inst  cited,  possession  in  such  a  case  does  not  appear  to  have  been  deemed 
material;  and,  in  the  latter,  that  the  orator  was  not  in  possession  clearly 
appeared,  and  yet  the  bill  was  maintained.  The  defendant's  judgment  did 
not  of  itself  constitute  any  cloud  upon  the  title.  He  is  endeavoring  by 
proceedings  in  the  surrogate's  court  to  create  one;  and  tliis  bill  is  brought 
rather  to  prevent  than  to  remove  one. 
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The  limitation  of  two  years  on  suits  by  assignees  in  bankruptcy,  im- 
posed by  section  5057,  Rev.  St.  U.  S.,^  is  relied  upon  as  a  bar  to  this 
suit.  If  this  statute  was  set  up,  and  its  running  would  not  be  saved  by 
fraud,  it  would  seem  to  be  a  bar  to  any  suit  to  set  aside  the  original 
judgment.  But  this  suit  is  not  maintainable  in  this  court  to  set  aside 
or  annul  the  judgment  of  the  state  court  as  such.  The  orator  has  no 
right  to  or  interest  in  that  judgment.  He  is  interested  only  in  prevent- 
ing proceedings  upon  it  to  reach  the  property  of  the  bankrupt.  These 
have  been  started  by  the  defendant  within  the  two  years.  The  right  of 
action  against  them  accrued  within  that  time.  All  the  orator  is  entitled 
to  is  to  have  those  stayed.  Ward  v.  Chamberlain,  and  Stone-Gutter  Go.  v. 
./ones,  before  cited.  Such  a  stay  appears  to  be  excepted  out  of  the  pro- 
hibition of  injunctions  in  the  United  States  courts  to  stay  proceedings 
in  state  courts,  being  a  proceeding  in  bankruptcy.  Rev.  St.  U.  S.  §  720. 
Leave  is  asked  in  behalf  of  the  defendant  to  set  up  the  statute  of  limita- 
tions, if  necessary  to  save  his  rights.  It  would  not  save  anything 
against  this  relief.  Besides,  this  discretion  would  not  be  freely  exercised 
in  aid  of  a  bar  to  relief  from  proceedings  on  such  a  judgment. 

That  the  orator  may  not  obtain  possession  of  this  property  as  against 
others  is  urged  as  a  reason  for  not  granting  relief  against  the  defendant. 
But  diverse  claims  cannot  be  all  settled  at  once.  The  defendant  instituted 
the  bankruptcy  proceedings,  and  is  a  party  to  them,  entitled  to  move  to 
speed  them.  If  the  proceedings  go  through  without  reaching  this  property, 
the  orator's  right  to  it,  on  which  relief  here  is  founded,  will  fail,  and  it 
will  still  be  lett  for  administration  in  the  surrogate's  court.  If,  as  urged 
with  jJausibility^and  perhaps  correctly,  any  after-acquired  property  came 
with  the  other  property  into  this  real  estate,  so  that  creditors  have  a  right 
to  a  share  of  it  outside  of  the  bankruptcy  proceedings,  the  bankrupt  law 
provides  for  the  adjustment  of  such  rights  in  the  bankrupt  court  in  favor 
of  those  entitled  to  them.  Rev.  St.  U.  S.  §  4972.  All  just  claims  of 
the  defendant  may  be  safely  followed  there.  Let  a  decree  be  entered  in 
favor  of  the  orator,  as  assignee  in  bankruptcy,  for  an  injunction  to  re- 
strain the  defendant  from  further  proceedings  in  the  surrogate's  court 
against  the  property  in  the  bill  of  complaint  described,  during  the  pend- 
ency of  the  proceedings  in  bankruptcy,  with  costs. 

^Rev.  St  U.  S.  S  5057,  provides  that  ''no  anit,  either  at  law  or  in  equity,  shall  be 
maintainable  in  any  court  oetween  an  assignee  in  bankruptcy  and  a  person  olaiming  an 
adverse  interest,  touching  the  ♦  »  ♦  rights  of  property  transferrable  to  or  vested 
in  such  assignee,  unless  brought  within  two  vears  from  the  time  when  the  oanseof 
action  accrued  for  or  against  such  assignee.    •   «   «» 
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Abbe  v.  Peck  et  <d. 
(Cireuit  Court,  V.  Connecticut    May  t4»  1800.) 

!•  Fatexts  for  Inventions— Patentablb  Invention. 

Reissued  letters  patent  No.  6,789,  issued  November  16, 1875,  to  James  Foley,  for 
an  improvement  in  waste-valves  and  overflows,  consisting  in  bringing  up  tbe  outer 
pipe  of  the  overflow  through  the  casing  contiguous  to  the  basin  or  bath-tub,  and 
securely  attaching  it  to  a  removable  cap  resting  upon  the  outside  of  the  casing,  is 
not  Invalid  for  want  of  invention. 

Sl  Same— Reissue  of  Letters. 

The  claim  of  said  reissue  being  substantially  the  same  as  that  of  the  original  pat^ 
ent,  except  that  it  gives  a  statement  of  tbe  prior  state  of  the  art,  so  as  to  limit  the 
scope  of  toe  patent,  and  omits  the  element  of  a  rubber  ring  around  the  valve,  which 
was  only  an  incidental  feature  of  the  invention,  and  was  inserted  in  the  original 
claim  by  mistake,  the  reissue  is  valid. 

8.  Name  of  Patent  as  Trade-Mark. 

A  bill  alleging  that  defendant  has  infringed  a  patent  owned  by  complainant,  and 
originally  granted  to  James  Foley,  for  an  improvement  in  waste-valves,  and  that 
complainant  has  sold  said  valves  under  the  triade  name  and  style  of  ** Foley's"  and 
''Foley's  Patent, "  and  ''that  said  trade  name,  during  the  life  of  said  letters  patent, 
is  identifled  therewith,  and  of  groat  value  *  *  *  In  describing  said  patented 
valves  as  a  trade-mark,  and  that  the  defendant  has  sold  his  infringing  valves  under 
the  trade  name  of  'Foley's  Patent  Valves,' "  and  praying,  inter  alia^  that  defendant 
be  enjoined  from  selling  any  waste  valves  under  the  name  of  "Foley's"  or  "Foley's 
Patent  Valves, "  states  only  one  good  cause  of  complaints  i.  e.,  for  infringement  of 
a  patent.  The  name  of  the  patented  device  is  not^  proper^  speaking,  a  trade-mark. 
Following  Adee  v.  Peck,  89  Fed.  Rep.  200. 

In  Equity, 
•  Briesen  &  Stede,  for  complainant. 
Edward  H.  Rogers^  for  defendants. 

Wallace,  J.  This  is  a  suit  to  restrain  infringement  of  reissued  letters 
patent  No.  6,739,  granted  to  James  Foley,  assignor,  November  16, 1875, 
upon  an  application  filed  October  1,  1875,  for  an  'improvement  in  waste- 
valves  and  overflows."  It  is  also  brought  to  restrain  the  infringement  of 
an  alleged  trade-mark  in  the  name,  "Foley's  Patent  Valves."  The  defend- 
ants are  manufacturers  and  dealers  in  plumbers'  goods,  and  in  1882,  or 
earlier,  purchased  from  the  complainant  the  patented  valves,  and  sold  them 
in  their  business,  describing  them  in  a  catalogue  issued  by  them  as  "Fo- 
ley's Patent  Valves."  In  1886  they  commenced  to  manufacture  the  valves 
themselves,  having,  as  they  say,  satisfied  themselves  that  the  patent  to 
Foley  was  invalid,  and  consequently  that  the  complainant  was  not  enti- 
tled to  a  monopoly  in  the  manufacture  and  sale  of  the  valves;  and  since 
ihi^  time  they  have  continued  to  manufacture  and  sell  the  article,  calling 
thi(m  "Foley's  Patent  Valves." 

The  subject  of  the  patent  is  an  improvement  in  devices  for  permitting, 
the  overflow  of  basins,  baths,  etc.,  to  escape,  when  the  water  reaches  a 
given  elevation,  by  means  of  the  valve,  which  is  closed  to  permit  the  ba- 
sin or  bath  to  be  filled.  Such  devices  consist  of  a  vertical  tube  or  stand- 
pipe  which  connects  by  a  T  coupling  with  a  pipe  leading  to  the  basin 
and  a  waste-pipe,  and  having  a  valve-seat  at  its  lower  end,  so  located 
in  relation  to  the  basin-pipe  and  the  waste-pipe  that  when  the  valve  is 
closed  the  water  flowing  into  the  basin-  cannot  escape.  The  stand-pipe 
V. 42F.no.  9— 32 
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leads  to  a  wooden  or  marble  slab  at  the  side  of  the  basin  or  bath-tub, 
and  is  covered  by  a  cap,  which  in  the  earlier  devices  was  commonly  at- 
tached by  screws  to  the  upper  side  of  the  marble  or  wooden  slab.  The 
valve  is  formed  upon  the  lower  end  of  the  tubular  stem,  which  is  arranged 
within  the  stand-pipe,  and  the  stem  is  of  the  length  extending  above  the 
valve  to  a  point  as  high  as  the  point  in  the  basin  or  bath-tub  which  is 
to  be  filled.  The  valVe  stem  is  open  at  both  its  upper  and  lower  ends, 
and  is  provided  with  a  handle  which  plays  through  an  opening  in  the 
cup.  The  stand-pipe  surrounding  the  valve-stem  allows  the  water  to  rise, 
as  the  basin  fills,  until  the  top  of  the  valve-stem  is  reached,  when  any 
further  flow  into  the  basin  would  overflow  into  the  valve-stem,  and  escape 
to  the  waste-pipe.  The  valve-stem  and  valve  are  practically  one  struct^ 
ure,  and  are  provided  with  a  device  by  which  they  may  be  raised  by 
means  of  the  handle  extending  to  the  cap,  and  held  in  a  fixed  position 
to  permit  the  water  to  escape  from  the  basin  into  the  waste-pipe.  The 
specification  states  the  nature  of  Foley's  improvement  as  follows : 

"My  invention  relates  to  an  improvement  that  is  made  for  allowing  the 
valve  and  overflow  to  be  easily  removed.  For  ihis  purpose  the  valve  and  its 
tubular  stem  is  continued  up  tiirongh  the  marble  or  wooden  slab,  or  table 
contiguous  to  the  basin  or  bath,  and  provided  with  a  removable  cap,  through 
which  the  stem  to  the  handle  passes." 

The  details  of  the  improvement  are  .particularly  described  in  the  speci- 
fication as  follows: 

"This  standing  tube,/,  passes  throuj^h  the  slab  or  table,  6,  and  is  provided 
with  a  removable  cap,  Z.  preferably  screwed  upon  the  tube,  /;  and  through 
the  cap,  Z.  is  a  rod,  m,  with  a  handle,  n,  at  the  upper  end,  and  the  lower  end 
is  connected  by  a  bridge  or  bail  with  a  tubular  stem,  o,  that  is  within  the 
tube,/,  and  forms  the  overflow  pipe  when  the  water  rises  in  the  basin  or  bath 
above  the  upper  end  of  this  tube,  o.  The  rod,  m,  is  made  so  that,  when  it  is 
raised  and  partially  revolved,  it  will  suspend  the  tubular  stem  and  valve." 

The  claim  is  as  follows: 

"The  stand-pipe,/,  of  the  bath  or  basin  overflow  passing  through  the  slab 
or  table,  6,  and  receiving  at  its  upper  end  the  removable  cap,  Z,  in  combina- 
tion with  the  overflow-pipe,  o,  valve,  ?*,  and  means  of  suspending  the  valve 
and  overflow' cap  from  the  pipe,  substantially  as  set  forth." 

It  is  quite  apparent  from  the  evidence  in  respect  to  the  prior  state  of 
the  art  that  the  improvement  really  made  by  Foley  in  pre-existing  waste- 
valves  consisted  in  bringing  up  the  stand-pipe  or  outer  pipe  of  the  over- 
flow through  the  casing  or  slab  contiguous  to  the  basin  or  bath-tub,  and 
securely  attaching  it,  preferably  by  a  screw  connection,  to  a  remova'Me 
cap  resting  upon  the  outside  of  the  casing  or  slab.  This  improvemi  it 
was  a  useful  and  meritorious  one.  The  stand-pipe  is  efficiently  sup- 
ported in  position  by  the  cap  itself;  both  parts,  when  connected,  being 
integral,  thus  affording  a  firm  and  durable  attachment  of  the  stand-pipe 
to  the  slab.  The  cap  can  be  removed  more  readily  than  can  those  which 
are  fastened  by  bolts  or  screws  to  the  slab;  and  when  the  cap  is  removed 
the  whole  diameter  of  the  stand-pipe  is  exposed,  and  the  valve-stem  and 
its  parts  can  be  conveniently  removed  for  cleaning  or  repairs.  Accord- 
ing to  the  testimony,  since  the  Foley  valves  have  been  introduced,  they 
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have  completely  superseded  the  old  valves  with  the  trade.  No  one  can 
examine  his  valve  for  a  moment  without  seeing  that  it  is  a  more  conven- 
ient, more  artistic,  and  a  better  device,  practically,  than  any  of  those 
shown  in  the  earlier  patents;  and,  when  it  appears  that  many  modifi- 
cations of  the  connection  between  the  stand-pipe,  the  cap,  and  the  slab 
had  been  made  by  plumbers  in  attempts  at  improvement,  v/liich  fell  so 
far  short  of  success  that  as  soon  as  his  was  introduced  the  old  ones  were 
supplanted,  there  is  sufficient  evidence  that  the  change  made  by  him, 
though  a  simple  one,  was  not  an  obvious  thing  to  those  skilled  in  tho 
art,  and  involved  invention.  The  phraseology  of  the  claim  is  such  that 
the  patent  is  not  infringed  unless  the  improved  stand-pipe  and  cap  of 
the  claim  are  employed  in  conjunction  with  all  the  other  operative  parts 
of  an  overflow  valve.  The  stand-pipe  of  the  claim  is  one  which  passes 
through  the  slab,  and  is  adapted  to  receive  the  cap  by  a  connection  which 
unites  the  two  parts  integrally.  The  cap  is  one  that  is  removable, — 
adapted  to  be  disconnected  with  the  stand-pipe.  The  "means  of  sus- 
pending the  overflow  pipe  from  the  cap"  are  the  bail  and  rod.  Inas- 
much as  the  defendants  are  making  and  selling  the  identical  valves  of 
the  patent,  the  complainant  is  entitled  to  a  decree,  if  the  patent  is  valid. 
As  has  been  indicated,  the  patent  is  not  invalid  for  want  of  invention. 
The  claim  is  not  met  by  any  waste-valves  previously  patented  or  in  pub- 
lic use  which  did  not  have  the  stand-pipe  and  cap  constructed  and  ar- 
ranged as  described.  The  valves  which  are  alleged  to  have  been  made 
in  1872  by  Carr  &  Co.  are  the  only  ones,  containing  such  a  stand-pipe 
and  cap,  in  respect  to  which  any  evidence  has  been  given.  The  defense 
wliich  rests  on  the  use  of  these  valves  is  not  established  by  that  cogent 
evidence  which  is  required  to  overthrow  the  presumption  of  novelty  aris- 
ing from  the  grant  of  letters  patent.  Indeed,  the  patent  to  Carr,  granted 
December  7,  1875,  in  which  he  disclaims  expressly  the  device  shown  in 
the  patent  to  Foley,  is  enough,  in  view  of  the  circumstances  of  the  al- 
leged prior  use,  to  discredit  tiie  defense.  Although  the  patentee  acqui- 
esced in  the  rejection  of  the  present  claim  by  the  patent-office  until  it 
was  amended  by  adding  the  words,  "means  for  suspending  the  valve  and 
overflow  pipe  from  the  cap,"  the  only  effect  of  such  acquiescence  is  to 
preclude  the  owner  of  the  patent  from  setting  up  any  construction  of  the 
claim  which  would  omit  the  parts  introduced  by  the  amendment  as  a 
limitation  of  the  scope  of  the  claim. 

The  defendants  insist  that  the  reissue  is  invalid.  The  application  for 
the  reissue  was  made  within  two  years  from  the  grant  of  the  original, 
and  nothing  appears  in  the  record  to  indicate  that  the  reissue  was  sought 
in  order  to  overreach  devices  which  had  been  invented  or  patented,  or 
used  by  others,  in  the  mean  time.  The  peculiar  details  of  construction 
and  arrangement  of  the  stand-pipe  and  cap  which  constitute  the  real  in- 
vention of  the  patentee  were  plainly  shown  in  the  drawing  of  the  orig- 
inal patent,  suggested  by  tlie  language  of  the  description,  and  incorpo- 
rated into  the  claim  by  letters  of  reference  to  the  drawing.  The  reissue 
contains  statements  respecting  the  prior  state  of  the  art  which  did  not 
appear  in  the  original.     These  statements  are,  in  effect,  a  disclaimer^ 
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And  limit  the  scope  of  the  patent  as  the  original  patent  would  be  limited 
by  judicial  construction,  upon  proof  of  the  prior  state  of  the  art,  in  a 
suit  brought  upon  it.     They  tend  to  define  more  clearly  the  line  between 
new  and  old,  and  thereby  to  remove  doubts  as  to  the  precise  limits  of 
the  invention.     There  is  no  substantial  difference  between  the  claim  of 
the  original,  interpreted  as  it  would  be  if  a  suit  were  brought  upon  it, 
and  the  prior  state  of  the  art  shown,  and  the  claim  of  the  reissue,  except 
that  in  the  latter  the  rubber  ring  around  the  valve  is  omitted  as  an  ele- 
ment.    It  is  obvious  that  the  rubber  ring  around  the  flange  or  rib  of  the 
valve,  although  useful,  was  only  an  incidental  and  preferable  feature  of 
the  invention,  so  obvious  that  the  inference  that  there  was  a  mistake  in 
incorporating  it  into  the  claim  of  the  original  is  almost  irresistible.     The 
daim  of  the  reissue  omits  as  an  elenient  the  T  coupling,  which  is  the 
seat  of  the  valve,  and  forms  the  connection  between  the  basin-pipe  and 
the  waste-pipe  and  the  stand-pipe.     By  necessary  implication,  this  must 
be  read  into  the  claim  of  the  reissue;  otherwise  the  combination  would  . 
be  wholly  inoperative.     The  claim  of  the  reissue  is  consequently,  in  all 
respects,  the  claim  of  the  original,  except  in  omitting  the  rubber  ring 
around  the  valve.     In  short,  a  comparison  of  the  original  and  reissued 
patents  suggests  that  the  power  of  the  commissioner  to  grant  a  reissue, 
to  correct  a  mistake  which  would  render  the  original  patent  inoperative, 
has  seldom  been  more  wisely  and  reasonably  exercised  than  in  the  pres- 
ent instance. 

The  complainant  is  entitled  to  the  usual  decree  for  an  injunction  and 
an  accounting.  So  far  as  his  case  proceeds  upon  the  theory  of  an  in- 
fringement of  his  trade-mark,  it  is  controlled  by  the  previous  decision 
of  this  court,  upon  the  demurrer  to  the  bill,  by  Judge  Shipman.  89 
Fed.  Rep.  209. 


Root  v,  Sioux  City  Cable  Ry.  Co.  et  d. 

iCircuU  Court,  N,  D.  Iowa.    June  2, 1S90.) 

Patbntb  fob  Invbntions— Prior  State  of  Art— Cable  Railwats— Orip. 

Letters  patent  No.  160,757,  March  lO,  1875.  to  William  Eppelsbeimer,  for  an  Im- 
provement in  clamp  apparatus  for  connecting  street-cars  with  endless  traveling  de- 
vices, consisted  of  vertical  pulleys  to  support  the  cable,  and  a  lower  clamping  jaw, 
which,  when  the  car  was  being  propelled,  was  raised  so  as  to  grasp  the  cable 
between  it  and  an  upper  stationary  jaw,  thus  raising  the  cable  from  the  pulleys. 
When  the  car  was  at  rest,  the  Ipwer  jaw  dropped  below  the  pulleys,  releasing  the 
cable,  and  allowing  it  to  rest  upon  them.  Held  that,  since  there  were  already  in- 
ventions for  suoh  clamping  bars  and  for  supporting  pulleys,  the  patent  could  not  be 
broadly  construed,  and  was  not,  therefore,  infringed  by  a  device  consisting  of  a 
movable  upper  jaw,  which,  when  the  car  was  in  motion,  pressed  the  cable  down 
upon  a  stationarv  lower  jaw,  which  was  slightly  below  the  surface  of  the  pulleys, 
on  which  the  cable  rested,  both  while  the  car  was  in  motion  and  at  rest,  and  which, 
when  the  car  was  at  rest^  was  raised,  allowing  the  cable  by  its  own  strain  to  rise 
from  the  lower  jaw. 

In  Equity.     Bill  to  restrain  infringement  of  letters  patent. 
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Oobum  &  Thadier,  for  complainant. 

<7.  L.  Wright  and  Offidd  &  Towk,  for  defendants. 

Shiras,  J.  Letters  patent  No.  160,757  were  issued  to  William  Ep- 
pelsheimer  under  date  of  March  16,  1875,  for  "an  improvement  in  clamp 
apparatus  for  connecting  street-cars,"  etc.,  "with  endless  traveling  de- 
vices." The  second  claim  in  the  patent  is  as  follows:  "In  combination 
with  the  lower  jaw,  L,  the  transverse  bar,  O,  with  its  vertical  rope  sup- 
porting pulleys,  P,  substantially  as  described."  This  combination  forms 
part  of  the  gripping  apparatus,  which,  by  taking  hold  of  the  moving  ca- 
ble furnishing  the  motive  power,  propels  the  car  upon  the  track.  In 
effect,  this  grip  consists  of  two  jaws,  one  above  the  other,  the  upper  jaw 
being  fixed,  and  the  lower  movable,  so  arranged  that  when  clamped  to- 
gether the  cable  is  held  between  them;  when  opened,  the  lower  jaw  falls, 
and  the  cable  drops  upon  the  two  pulleys  at  the  ends  of  the  bar  O.  The 
object  of  the  device  is  to  prevent  friction  between  the  moving  cable  and 
the  lower  jaw  of  the  grip,  when  the  car  is  at  rest.  Complainant,  who  is 
the  present  owner  of  the  patent,  claims  that  the  defendant  company  uses 
a  device  upon  its  cars  upon  the  line  in  Sioux  City,  Iowa,  which  is  an 
infringement  of  this  second  claim  of  the  patent  named.  The  defendant 
questions  the  validity  of  the  second  claim  of  this  patent  on  several  grounds, 
and  also  denies  that  the  device  in  use  up6n  its  line  is  an  infringement. 

In  view  of  the  fact  that  the  validity  of  this  patent  was  sustained  in  the 
case  of  Root  v.  Railroad  Co,,  39  Fed.  Rep.  281,  I  shall  not  re-examine 
that  question,  but  shall  pass  at  once  to  the  issue  of  infringement.  In 
the  consideration  of  this  question,  it  is  necessary  to  ascertain  the  scope  of 
this  claim, — whether  it  is  to  be  given  a  broad  construction,  as  being  es- 
sentially a  foundation  invention,  or  whether  the  prior  state  of  the  art  re- 
-quires  it  to  be  limited  to  the  exact  combination  described.  There  are 
two  features  shown  in  the  combination  in  question, — one  being  the  clamp- 
ing jaws,  and  the  other  the  supporting  pulleys  to  receive  the  weight  of 
the  cable,  when  released  by  the  unclamping  of  the  jaws.  It  is  admitted 
by  counsel  for  complainant  in  his  argument  that  "it  was  old  to  have  a 
gripping  device  with  one  movable  and  one  stationary  jaw  for  clamping  the 
the  cable  to  transmit  the  power  to  the  car,  and  release  the  cable  whenever 
it  was  desired  to  stop  the  car."  The  use  of  pulleys  to  carry  the  cable, 
and  prevent  friction  and  injury  thereto,  was  also  old.  The  novelty  in 
the  combination  is  claimed  to  consist  in  attaching  to  the  ends  of  the  grip- 
ping device  two  vertical  pulleys,  by  which  the  cable  is  supported  when 
the  car  is  stopped,  and  thus  the  wearing  of  the  lower  jaw  by  friction  is 
avoided,  as  well  as  avoiding  the  effect  of  friction  on  the  cable  itself.  In 
the  testimony  of  complainant's  expert  witness,  William  A.  Skinkle,  it  is 
said: 

**I  do  not  hold  for  a  moment  that  Eppelsheimer  was  the  first  or  only  inventor 
i^  provide  a  supporting  pulley  or  pulleys  in  a  gripping  device  to  carry  the  cable 
-when  it  is  released  from  the  grasp  of  the  gripping  jaws,  for  Hallidie,  Foster  & 
Brown,  Beauregard,  and  others  show  pulleys  that  do  or  would  serve  this  pur- 
pose; but  in  no  one  of  them  do  I  find  such  a  combination  of  specific  elements 
;a8  the  claim  recites." 
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If  this  be  true,  then  Eppclsheimer  was  not  the  first  inventor  of  the 
idea  of  attaching  pulleys  to  the  grip  for  the  purpose  of  supporting  the 
cable  when  released  from  the  grip.  The  novelty,  therefore,  in  the  Ep- 
pelsheimer  combination,  seems  to  be  reduced  to  dropping  the  lower  jaw 
so  that  it  will  not  be  in  contact  with  the  cable  when  the  car  is  at  rest, 
thus  escaping  friction,  and  consequent  injury  thereto.  In  this  combi- 
nation, when  the  jaws  of  the  grip  are  closed  in  order  to  set  the  car  in 
motion,  the  cable  is  raised  up  from  contact  with  the  pulleys  by  the  up- 
ward movement  of  the  lower  jaw.  The  gripping  effect,  therefore,  is  wholly 
produced  by  the  clamping  of  the  cable  between  the  jaws,  and  the  pulleys 
neither  support  the  cable,  nor  aid  in  the  clamping  effect,  and  conse- 
quently they  perform  no  function  so  long  as  the  grip  holds  fast  to  the 
cable.  When  the  cable  is  released  by  the  opening  of  the  jaws,  it  drops 
down  upon  the  pulleys,  and  is  supported  by  them.  To  prevent  friction 
between  the  cable  and  the  lower  jaw,  the  latter  drops  down  below  the 
surface  of  the  pulleys  on  which  the  cable  rests,  and  thus  contact  with 
the  cable  is  prevented.  In  the  device  in  use  upon  the  defendant's  line 
of  railway,  the  lower -jaw  of  the  grip  is  stationary,  and  the  upper  one  is 
movable.  The  pulleys  are  so  placed  that  when  the  car  is  at  rest,  and 
the  cable  is  running  over  the  pulleys,  the  strain  upon  the  cable  keeps  it 
level  with  the  upper  surface  of  the  pulleys,  which  is  higher  than  the  sur- 
face of  the  lower  jaw,  and  hence  no  friction  is  produced  by  contact  there- 
with. When  it  is  desired  to  connect  the  car  with  the  cable,  the  upper 
jaw  is  pressed  down,  and  the  cable  is  clamped  between  the  upper  jaw, 
the  lower  jaw,  and  the  surface  of  the  pulleys.  In  this  device  the  pulleys 
always  serve  a  purpose.  The  cable  always  rests  thereon,  and  is  always 
supported  thereby. 

In  the  device  of  the  Eppclsheimer  patent,  friction  between  the  lower 
jaw  and  the  cable  is  prevented  by  having  the  lower  jaw  movable,  and 
dropping  it  below  the  line  of  the  cable.  In  defendant's  device  the  lower 
jaw  is  stationary,  but  friction  is  prevented  by  suspending  the  cable  upon 
the  pulleys  so  that  it  will  not  touch  the  lower  jaw  when  the  car  is  at  rest. 
In  the  one  case,  the  jaw  is  moved  away  from  the  cable;  in  the  other,  the 
cable  is  removed  from  the  jaw.  It  is  argued  that  the  difference  between 
the  devices  having  the  lower  jaw  movable  and  the  upper  stationary, 
and  the  lower  jaw  stationary  and  the  upper  movable,  is  so  slight  that  it 
should  be  held  that  the  one  is  the  equivalent  of  the  other.  If  the  ques- 
tion arose  as  to  the  invention  of  the  clamp  itself, — that  is,  a  grip  having 
one  fixed  and  one  movable  jaw, — a  mere  interchange  in  the  position  of 
the  jaws  would  not  enable  one  to  escape  the  charge  of  infringement,  but 
that  is  not  the  way  the  question  is  now  presented.  What  Eppelsheimer 
was  seeking  to  do  was  to  prevent  friction  between  the  cable  and  the  grip. 
He  sought  to  solve  it  by  a  combination,  in  which  he  put  that  form  of  a 
grip  in  which  the  lower  jaw  was  movable,  and.  he  combined  this  lower 
movable  jaw  with  the  carrying  pulleys  in  such  shape  that,  when  the 
grip  was  closed  upon  the  cable,  the  lower  jaw  carried  the  cable  upward 
and  free  from  the  pulleys,  and  then,  when  the  grip  was  released,  the 
cable  returned  upon  the  pulleys,  and  the  lower  jaw  sank  down  out  of 
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contact  with  the  cable.  In  this  combination,  the  arrangement  of  the 
lower  jaw  and  the  supporting  pulleys,  which  are  the  main  elements 
named  in  the  claim,  was  such  that,  in  the  process  of  attaching  and  re- 
leasing a  car  from  the  cable,  the  lower  jaw  would  first  be  below  the  line 
of  the  upper  surface  of  the  pulleys,  and  then  above,  and  then  again  be- 
low, the  same.  It  will  be  noticed  that  in  the  second  claim  of  this  patent 
there  is  no  reference  to  the  upper  jaw  of  the  clamp.  The  only  elements 
mentioned  are  the  lower  jaw,  the  bar,  O,  and  the  supporting  pulleys. 

It  is  upon  the  working  of  these  elements,  and  these  alone,  that  Eppel- 
sbeimer  relied  for  the  accomplishment  of  the  object  sought,  and,  as 
already  said,  the  manner  in  which  he  avoided  friction  between  the  lower 
jaw  of  his  device  and  the  cable  was  by  having  the  lower  jaw  movable, 
and  dropping  it  below  the  line  of  the  moving  cable.  In  other  words, 
contact  with  the  cable  was  prevented  by  using  a  movable  lower  jaw,  so 
combined  with  the  bar  having  attached  the  supporting  pulleys  that  the 
jaw  could  be  dropped  sufficiently  to  escape  contact  with  the  cable.  In 
the  defendant's  device  the  other  form  of  grip  was  selected;  that  is,  the 
one  having  a  fixed  lower  jaw.  In  this  form  of  grip,  friction  between 
the  cable  and  the  lower  jaw  could  not  be  avoided  in  the  method  followed 
by  Eppelsheimer,  for,  the  lower  jaw  being  immovable,  it  could  not  be 
dropped  to  avoid  contact  with  the  cable.  The  plan  followed  was  to  have 
the  supporting  pulleys  and  the  lower  jaw  fixed  immovably  together, 
with  the  surface  of  the  upper  part  of  the  pulleys  always  higher  than  the 
surface  of  the  lower  jaw.  When  the  grip  is  released  and  the  upper  or 
movable  jaw  moves  upward,  the  strain  upon  the  cable  removes  it  from 
contact  with  the  lower  or  fixed  jaw.  In  the  Eppelsheimer  combination, 
the  essential  elements  are  the  supporting  pulleys  and  movable  lower  jaw, 
80  combined  together  that  when  the  grip  is  opened  this  lower  jaw  may 
drop  below  the  level  of  the  supporting  pulleys,  and  to  secure  this  it  is 
essential  that  the  lower  jaw  be  movable.  In  the  defendant's  combina- 
tion this  movable  lower  jaw  is  not  used.  In  view  of  the  prior  state  -of 
the  art,  a  broad  construction  cannot  be  given  to  the  Eppelsheimer  pat- 
ent. He  was  not  the  inventor  of  the  grip  having  clamping  jaws,  one 
movable  and  the  other  stationary,  nor  of  the  cable  supporting  pulleys. 
In  making  the  combination  described  in  the  second  claim  of  the  patent, 
he  chose  for  one  element  therein  that  form  of  grip  having  a  movable 
lower  jaw,  and  the  claim  cannot,  by  construction,  be  now  enlarged  to 
embrace  a  combination  which  does  not  use  a  movable  lower  jaw,  but  en- 
tirely eliminates  it.  The  charge  of  infringement  not  being  made  out,  it 
follows  that  complainant's  bill  must  be  dismissed,  at  his  costs. 
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Greenwood  v.  The  Fletcher  and  The  Grapbshot.^ 
(Diatrict  Cimrt,  S.  D.New  York.    May  14, 1890.) 

1.  Collision— Damaqbs—Baltaob  Monbt— iNTSRBsiy-CoflTS. 

When  a  yessel  was  sunk  by  fault  of  another  vessel,  salvage  money  paid  ont  by 
the  owner  of  the  sunken  boat  ista  proper  item  of  damage  to  be  allowed  against  the 
wrong-doer,  with  interest  thereon,  as  weU  as  on  other  expenses  of  repair  from 
time  of  payment,  but  not  costs  or  counsel  fees  paid  in  defending  a  suit  for  sach  sal- 
vage. 

a.  Same— Damage  to  Boiler— Evidbnob. 

The  boiler,  on  being  removed  from  a  vessel  which  had  been  sunk  by  oollislon,  wa» 
found  to  be  cracked.  Libelant  claimed  that  this  was  caused  by  the  sudden  submer- 
sion of  it  in  cold  water  while  it  was  hot.  Hel4j  that  the  claim,  being  of  an  unusual 
kind,  ought  to  be  sustained  by  evidence  correspondingly  convincing.  The  evidence 
not  meeting  this  requirement,  held^  that  this  item  should  be  disallowed,  togetber 
with  such  demurrage  as  had  been  allowed  for  detention  while  repairing  the 
boiler. 

In  Admiralty.     On  exceptions  to  commissioners'  report. 
Hyland  &  Zahrishie^  for  libelant. 
WilcoZi  Adams  &  MackHn^,  for  claimants. 

Brown,  J.  1.  The  libelant's  canal  boat  Hebe  having  been  sunk  in  the 
North  river  through  the  fault  of  the  above  defendants'  vessel,  (38  Fed. 
Rep.  156,)  a  claim  for  salvage  services  to  the  sunken  boat  afterwards 
arose,  which  was  allowed  in  the  district  court  of  New  Jersey  to  the  ex- 
tent of  $110,  with  $39  costs  of  suit.  In  the  assessment  of  damages^ 
the  libelant  has  been  allowed  this  salvage  charge,  but  was  disallowed 
the  costs  included  in  the  decree,  as  well  as  the  much  larger  costs  for 
the  fees  of  his  own  counsel  incurred  in  the  defense  of  that  suit.  The 
precise  question  as  to  both  these  classes  of  costs  arose  in  the  eastern  dis- 
trict of  New  York  in  the  case  of  The  Homely  and  The  C.  F,  Ackerman,  8 
Ben.  495-498,  where  both  were  disallowed  as  items  of  damage  against 
the  wrong-doer,  and  this  decision  was  affirmed  by  Mr.  Justice  Hunt  on 
appeal  to  the  circuit  court.  I  am  not  at  liberty  to  depart  from  that  ad- 
judication. 

2.  Net  Freight,  As  respects  the  sum  of  $191.20  for  the  loss  of  the 
freight  on  the  pending  charter,  I  think  there  should  have  been  a  further 
deduction  for  expenses  for  the  wages  and  board  of  the  master,  engineer, 
and  deck-hand,  for  six  days,  amounting  to  $36.  This  would  leave  $165.- 
60  for  net  freight,  which  is  allowed,  with  interest. 

3.  Boiler,  I  am  not  satisfied  with  the  evidence  in  support  of  the 
claim  for  damages  to  the  boiler.  The  boiler  rested  vertically  on  top  of 
the  furnace.  After  the  collision  the  boiler  was  taken  out,  and  the  lower 
end,  or  crown  sheet,  was  found  to  have  two  or  more  cracks  in  it,  which 
it  is  estimated  would  cost  $262  to  repair.  The  libelant  contends  ^hat 
these  cracks  were  caused  by  the  sudden  submersion  of  the  boiler  in  cold 
water  while  it  was  working  hot.  No  previous  instance  is  shown,  either 
in  the  adjudications  or  in  the  evidence,  where  the  crown-sheet  of  such 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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41  boiler  was  cracked  from  such  a  cause;  yet  the  sinking  of  tugs,  under 
a  similar  circumstance,  is  not  uncommon.  The  claim,  being,  therefore, 
-of  an  unusual  kind,  ought  to  be  sustained  by  evidence  correspondingly 
convincing.  I  do  not  think  the  evidence  meets  this  requirement.  The 
evidence  of  the  defendants'  experts,  that  such  cracks  could  not  be  caused 
in  this  manner,  is  quite  as  strong  as  the  testimony  of  the  libelant's  ex- 
perts, and  seems  to  me  much  more  probable;  inasmuch  as  the  only  ac- 
cess of  water  to  the  under  side  of  the  crown-sheet  was  through  the  door 
of  the  furnace,  and  over  and  through  the  raging  fire  within  it.  There 
is  no  proof,  and  I  very  much  doubt,  that  any  water  that  thus  made  its 
way  to  the  crown-sheet  would  be  cold  enough  to  harm  it,  or  would,  in 
fact,  be  cold  at  all.  All  the  witnesses  also  say  that  the  same  cracks  might 
be  caused  by  dirt  and  grease. 
-  The  condition  of  the  crown-sheet  had  not  been  examined  for  at  least 
several  months  before  the  accident.  At  that  time  Hogan  repaired  a 
bulge  in  the  furnace.  He  says  he  also  examined  the  boiler  or  tubes,  and 
sounded  them.  But  the  examination  must  have  been  casual,  if  the  boiler 
was  the  same;  for  this  boiler  had  several  ferrules  about  the  tubes,  and 
Hogan  says  that  at  the  time  when  he  examined  it  there  were  no  ferrules 
on  the  tubes.  The  engineer  and  deck-hand  both  state  that  the  boiler  in 
use  at  the  time  of  the  accident  leaked;  and,  as  I  understand  the  testi- 
mony, there  was  found  after  the  collision  a  further  bulge  in  the  furnace, 
showing  injury  since  Hogan's  last  repairs.  Much  testimony  was  given 
to  show  repairs  to  the  boiler  during  several  years  previous;  but  near  the 
close  of  the  libelant's  testimony  it  appears  that  the  boiler  in  the  Hebe  at 
the  time  of  the  accident  was  not  the  boiler  on  which  those  repairs  had 
been  made,  but  was  an  old  boiler  taken  out  of  the  Marshal,  and  put  in- 
to the  Hebe;  and,  as  the  Marshal  had  a  new  boiler  in  1888,  it  is  prob- 
able that  of  the  Marshal  was  put  in  the  Hebe  about  that  time.  The 
fact  that  the  libelant  should  introduce  testimony  as  to  repairs  to  a  boiler 
which  he  knew  was  not  the  one  that  was  in  the  Hebe  at  the  time  of  the 
accident  detracts  from  the  credit  to  be  given  to  his  own  testimony. 

The  fact  also  that,  after  the  accident,  the  boiler  in  question  was  taken 
■out  of  the  Hebe  without  any  knowledge  of  these  cracks,  and  therefore 
not  in  consequence  of  them,  and  so  far  appears  without  any  reason,  if 
it  was  previously  sound  or  supposed  to  be  sound,  (for  removal  was  not 
necessary  to  repair  a  bulge,)  that  no  notice  of  any  survey  was  held 
upon  it,  and  that  no  claim  to  any  such  amoj:mt  as  is  now  claimed  was  then 
presented ,  and  that  no  repairs  have  since  been  made  on  it,  tend  to  confirm 
the  belief  that  the  boiler  before  the  accident  was  known  to  be  old,  worn, 
and  out  of  repair,  and  not  fit  for  much  longer  use.  To  my  mind,  there 
is  no  satisfactory  proof  that  any  material  change  in  the  condition  of  the 
boiler  was  produced  by  sinking,  and  I  therefore  disallow  this  item,  to- 
gether with  10  days'  out  of  the  15  days'  demurrage  allowed  for  the  re- 
pair of  the  boiler  and  engines,  5  days  being  sufiicient  for  the  re- 
pair of  the  engine.  The  libelant  is  entitled  to  interest  on  the  item  of 
salvage;  on  the  net  freight,  as  above  corrected;  on  the  amount  allowed 
for  repairs  on  the  hull  from  the  time  of  payment,  March  13,  1889;  and 
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on  the  demurrage  for  19  days,  at  the  rate  allowed  by  the  commis- 
sioner, which  agrees  with  my  own  computations.  The  other  items 
are  allowed  as  reported,  with  interest. 


Wilson  et  al.  v.  City  op  Chicago  et  oL 

{DUtrlct  Court,  N.  D,  IllinoiB,    March  17. 1890.) 

1  Towage— LiABiMTT  o»  Tuo  fob  Neoltoenob. 

Libelaots'  vessel,  with  a  heavy  cargo,  was  bein^  towed  by  defendant  towing 
company's  tug-boat  through  a  draw-bridge  across  a  navigable  river.  The  draw  was 
80  obstructed  by  a  grounded  vessel  that  in  order  to  pass  it  was  necessary  to  take 
the  tow  through  at  a  sharp  angle.  The  pier  of  the  bridge  was  so  constructed  that 
the  abutment,  instead  of  sloping  gradually  from  the  bottom  up,  rose  in  a  series  of 
stone  steps,  the  corners  of  which  were  concealed  by  the  water.  Piles  coming  above 
the  surface  of  the  water  had  been  driven  around  this  abutment  to  prevent  passing 
vessels  from  striking,  but  had  iust  been  removed  by  defendant  contractors  for  the 
purpose  of  building  another  bridge  across  the  river,  under  a  contract  with  defend- 
ant city.  The  tug  Uiok  the  vessel  in  tow  at  such  speed  that  it  lost  control  of  her, 
and  she  was  injured  by  striking  the  abutment.  Held,  that  the  tug  company  was 
liable  for  such  injuries,  since  they  were  caused  by  the  negligence  of  the  men  in 
charge  of  its  tug. 

8,  Navigable  Waters— Bridge  Contractors— Negligence. 

The  bridge  contractors,  having  taken  up  the  piles  which  would  have  protected 
the  vessel,  were  also  liable,  whether  they  knew  the  mode  in  which  the  abutment 
was  constructed  or  not,  since  by  their  contract  with  the  city  they  agreed  to  be 
responsible  for  any  damages  the  city  might  have  to  pay  in  consequence  ti7  their 
neglect  to  protect  the  public  against  acoidents,  and  thus  placed  themselves  in  the 
same  position  as  was  occupied  by  the  city,  which  was  chargeable  with  notice  of  the 
construction  of  the  abutment. 

In  Admiralty.     Libel  for  damages. 
H.  D,  Goulder  and  George  W,  Morgan^  for  libelant. 
Schuyler  &  Kremer^  for  Vessel  Owners'  Towing  Company. 
Ball  &  Oakley,' for  Fitzsimmons  &  Connell  Company. 

Blodgett,  J.  This  suit  is  brought  by  the  owners  of  the  steam-ship 
Wallula,  and  the  underwriters  upon  her  cargo,  to  recover  for  damages 
sustained  by  said  pteam-ship  and  her  cargo  from  a  collision  with  the 
south  abutment  of  the  Wells  Street  bridge,  in  the  Chicago  river,  on  the 
9th  of  April,  1888.  The  original  libel  made  the  city  of  Chicago,  the 
North  Chicago  Street  Railroad  Company,  the  Fitzsimmons  &  Conneli 
Company,  and  the  Vessel  Owners' Towing  Company,  respondents,  charg- 
ing them  all  with  having  contributed  to  the  damage  sustained  by  the 
libelant;  but  the  suit  has  since  been  dismissed  as  against  the  North  Chi- 
cago Street  Railroad  Company,  and  was  brought  to  hearing  only  upon 
pleadings  and  proofs  as  against  the  remaining  respondents. 

The  proof  shows  that  the  steam-ship  Wallula,  with  about  66,000 
bushels  of  oats  on  board,  left  the  St.  Paul  elevator,  near  the  junction  of 
the  two  branches  of  the  Chicago  river,  soon  after  dinner-time  on  the  after- 
noon of  the  9th  of  April,  to  proceed  down  the  river  to  the  Illinois  Cen- 
tral Railroad  slips,  where  she  was  to  take  on  the  balance  of  her  cargo  at 


Digitized  by 


Google 


WILSON   r.  CITY   OF   CHICAGO.  507 

the  Ceiitml  elevator.  She  was  in  tow  of  the  tugs  Carpenter  and  Van 
Schaick,  belonging  to  and  managed  by  the  Vessel  Owners'  Towing  Com- 
pany, was  not  using  her  own  propelling  power,  and  had  her  rudder  lashed 
araid-ships;  the  tug  Carpenter  towing  the  steamer,  and  the  Van  Schaick 
being  fast  to  her  astern,  for  the  purpose  of  aiding  in  maneuvring  and 
handling  her  during  the  trip.  She  was  drawing  about  12t  feet  of  water 
astern,  and  about  10  feet  forward.  The  Fitzsimmons  &  Connell  Com- 
pany were  at  the  time  engaged  in  removing  the  old  south  abutment, 
preparatory  to  the  construction  of  the  new  bridge  which  the  North  Chi- 
cago Street  Railroad  Company  had,  in  consideration  of  certain  franchises 
granted  it  by  the  city,  agreed  to  construct  across  the  Chiqago  river  at 
Wells  street.  The  north  draw  of  the  bridge  was  obstructed  by  vessels 
and  scows,  which  lay  either  within  the  draw,  or  so  close  to  it  as  to  make 
it  impracticable  to  attempt  to  take  the  Wallula  through  it,  and  just  to 
the  west  of  the  entrance  of  the  south  draw  of  the  bridge,  the  course  of 
the  river  being  nearly  east  and  west  at  that  point,  a  steamer,  called  by 
some  of  the  witnesses  the  "Palmer,"  and  by  others  the  "Coffinberry,'' 
lay  aground  in  such  a  position  that  it  was  necessary  to  take  the  Wallula 
around  the  north  side  of  the  vessel,  which  lay  aground,  and  which  made 
it  necessary  that  the  Wallula  should  enter  the  draw  at  a  pretty  sharp 
angle,  her  bow  pointing  directly  toward  the  south  abutment  of  the  old 
bridge.  As  the  vessel  moved  forward  towards  the  abutment,  and  it  was 
seen  that  she  was  in  danger  of  striking  it,  the  Carpenter,  being  the  lead- 
ing tug,  made  an  effort  to  swing  her  more  to  port,  so  as  to  prevent  her 
from  striking  her  bow  upon  the  abutment,  but,  as  some  of  the  witnesses 
say,  the  steamer  seemed  to  take  a  sheer,  and  the  efforts  of  the  tug  were 
unavailing  to  change  her  course,  until  she  collided  with  the  abutment, 
striking  the  bluff  of  her  bow  on  a  projecting  corner  of  the  abutment, 
which,  as  it  was  afterwards  discovered,  broke  a  hole  into  the  bluff  of 
her  bow  about  five  feet  below  the  surface  of  the  water,  and  damaged  her 
cargo,  and  required  the  steamer  to  go  into  dry-dock  to  repair  the  breach; 
the  injury  to  the  hull  also  requiring  the  removal  of  the  portion  of  her 
cargo  which  became  wet  from  water  entering  the  hole  in  the  bow.  Tlie 
proof  also  shows  that,  in  constructing  this  south  abutment  for  the  old 
bridge,  its  base  had  been  made  much  broader  than  the  portion  which 
stood  above  the  water,  and  instead  of  drawing  the  face  of  the  abutment 
in  from  the  bottom  by  a  regular  slope  to  the  top,  so  as  to  give  an  inclined 
batter-fac«,  the  retraction  or  narrowing  from  the  base  had  been  by  a  series 
of  steps,  like  stairs,  under  the  water,  leaving  the  angles  or  corners  of 
these  steps  concealed  from  observation;  and  along  the  face  of  the  abut- 
ment, close  to  its  base,  parallel  with  the  general  course  of  the  stream, 
there  had  been  driven  a  row  of  piling,  reaching  above  the  water,  and 
standing  in  such  a  manner  as  to  act  as  fenders  to  protect  the  passing 
vessels  from  colliding  with  the  abutment,  or  with  these  steps  or  projec- 
tions below  the  water.  Some  of  the  witnesses  seem  to  think  these  piles 
were  part  of  an  old  coffer-dam,  built  at  the  time  the  abutment  was  put 
in;  but  I  think  it  immaterial  whether  they  were  first  used  as  part  of  a 
coffer-dam  or  not,  as  all  seem  to  agree  that  they  acted  as  a  protection  to  the 
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abutment,  and  prevented  vessels  from  striking  upon  the  base  or  comers  of 
the  abutment,  which  projected  into  the  channel  below  the  surface  of  the- 
water.  The  abutment  was  also  further  protected  by  clumps  of  piles  dri  ven- 
at  the  corners  of  it,  the  tops  bound  together  with  chains,  so  as  to  make 
spring  fenders  or  guards  to  the  abutment,  and  to  prevent  vessels  from 
colliding  against  the  same.  A  day  or  two  before  the  collision  in  question, 
the  Fitzsimmons  &  Connell  Company,  in  the  prosecution  of  their  work 
of  preparing  to  put  in  the  substructure  of  the  new  bridge,  had  taken  out 
these  fender  piles,  which  were  arranged  along  the  face  of  the  abutment,, 
and  left  no  protection  against  these  submerged  comers  of  the  abutment, 
and  their  men  were  at  work,  at  the  time  the  Wallula  attempted  to  pass^ 
through  in  removing  the  clumps  of  piles  at  the  north-west  corner  of  the 
abutment.  It  appears  from  the  evidence  that  the  steamer  was  swin^ng 
and  progressing  down  the  stream  at  the  time  the  bluff  of  her  bow  so  came 
in  contact  with  one  of  the  submerged  projections  or  steps  of  the  abut- 
ment, and  it  is  quite  evident  that  she  must  have  struck  the  corner  of  one 
of  these  steps,  one  of  which  was  about  five  feet  below  the  surface  of  the 
water,  and  received  the  injuries  complained  of  by  such  collision. 

It  is  conceded  that  the  Chicago  river  is  a  navigable  stream,  and  that 
the  city  of  Chicago  has  the  right  to  construct  bridges  across  the  same, 
subject  only  to  its  obligation  not  to  materially  interfere  with  the  naviga- 
tion of  the  river.  And  it  also  appears  that  the  Fit2simmons  &  Connell 
Company,  in  their  contract  for  putting  in  the  substructure  of  the  new^ 
bridge,  agreed  that  they  would  effectually  guard  the  public  from  liabil- 
ity to  accident  in  consequence  of  their  operations  during  the  progress  of 
the  work  of  building  the  bridge,  and  agreed  to  be  held  responsible  for 
any  damages  the  city  might  have  to  pay  in  consequence  of  neglect  on- 
the  part  of  said  company  to  protect  the  public  against  such  accidents;  and 
said  company  also  agreed  to  be  held  responsible  for  all  damages  the  city 
might  have  to  pay  to  private  individuals  or  corporations  in  consequence 
of  their  doings  or  negligence  in  connection  with  said  work.  It  is  con- 
tended on  the  part  of  the  libelant  that  the  city  is  liable  for  the  acts  of 
the  contractors  in  the  construction  of  this  bridge,  and  that,  by  the  re- 
moval of  these  fender  piles,  the  concealed  edges  and  corners  of  the  abut* 
ment  below  the  water  line  had  been  exposed,  so  that  it  was  possible  for 
vessels  to  be  brought  in  contact  with  and  injured  by  them,  and  that  the 
act  of  the  contractor  in  removing  these  piles  is  the  act  of  the  city  itself. 
It  is  also  contended  that  the  contractors,  the  Fitzsimmons  &  Connell  Com- 
pany, were  guilty  of  n^ligence  in  the  removal  of  these  piles,  and  that  the 
Vessel  Owners'  Towing  Company,  acting  through  the  crews  of  its  two- 
tugs,  was  also  guilty  of  negligence  in  carelessly  towjng  the  steamer,  so  as 
to  bring  her  in  contact  with  the  exposed  comers  of  the  abutment. 

It  is  quite  apparent  to  me,  from  the  proof,  that  the  injury  to  the 
steamer  was  brought  about  by  the  combined  effect  of  the  removal  of  the 
fender  piles  from  the  front  of  the  abutment,  and  the  manner  in  which, 
thet  Wallula  was  handled  by  the  tugs  in  allowing  her  to  enter  the  draw 
at  such  an  angle,  and  at  such  a  rate  o^  speed  that  she  could  mt,  by  the 
power  of  the  tugs,  be  prevented  from  collision  with  the  abutment.     It  !& 
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insisted  on  behalf  of  the  Vessel  Owners'  Towing  Company  that  these  cor- 
ners and  edges  of  the  submerged  steps  or  projections  to  this  abutment 
were  concealed  obstacles  to  the  navigation  of  the  river,  of  which  the  tow- 
ing  company  and  its  men  had  no  knowledge  or  notice,  and  that,  there- 
fore, the  towing  company  is  not  responsible  for  the  injury;  and  that  con- 
tention might  avail  if  the  tugs  had  not  so  handled  the  steamer  as  to- 
allow  her  to  strike  the  obstructions  Which  the  Fitzsimmons  &  Connell 
Company  had  negligently  uncovered. 

It  is  quite  clear  to  me  that  the  removal  of  this  row  of  fender  piles  from 
the  front  of  this  abutment  exposed  craft  navigating  the  river  to  danger 
from  these'  projections  of  the  abutment  below  the  water;  and  it  is  also 
dear  to  me  that  the  steamer  would  not  have  collided  with  these  projec- 
tions if  she  had  been  towed  straight  through  the  draw,  or  if  her  course 
had  )>een  changed  after  she  entered  the  draw,  so  as  to  prevent  her  from 
colliding,  or,  even  if  she  had  struck  the  abutment  fairly  end  on,  it  is  not 
probable  she  would  have  been  seriously  injured;  but  the  swinging  and 
progressing  motion  combined  brought  the  bluff  of  her  bow  directly 
against  the  corner  of  these  steps,  concealed  below  the  surface  of  the  wa- 
ter, in  just  the  kind  of  motion  which  would  cause  the  corner  to  do  the 
injury  complained  of.  The  witnesses  who  had  the  best  opportunity  ta 
eee  the  affair  all  agree  that  when  the  Wallula  came  along-side  the  grounded 
steamer  above  the  draw  she  nearly  stopped;  that  the  leading  tug  made 
a  very  vigorous  pull  at  her,  which  seemed  to  start  her  ahead  quite  rap- 
idly, not  following  the  tug,  but  with  a  sheer  toward  the  abutment,  which 
the  tug  was  not  able,  by  all  its  efforts,  to  prevent,  and  the  collision  with 
the  abutment  ensued.  With  the  entrance  to  the  draw  obstructed  by 
this  craft,  which  lay  j^ust  above  it,  it  is  obvious  that  the  attempt  to  pasa 
the  Wallula  through  the  draw  was  attended  with  no  little  difficulty,  and  I 
do  not  think  that  the  crews  of  the  tugs  sufficiently  comprehended  the  peril 
into  which  they  were  taking  their  tow,  and  proceeded  as  carefully  as  the 
circumstances  required.  The  Wallula  was  about  190  feet  long  over  all, 
and  with  so  much  of  a  cargo  on  board  it  required  the  utmost  care  on  the 
part  of  the  tugs  to  pass  her  through  this  devious  channel  without  injury. 
It  is  very  dear  that  the  stern  tug  contributed  bnt  little,  if  any.  aid  in 
steering  the  Wallula,  as,  with  the  steamer  aground  blocking  the  passage, 
she  was  practically  powerless  to  swing  the  stern  of  the  Wallula  to  star- 
board, and  thus  help  swing  her  bow  to  port.  It  was  therefore  incum- 
bent on  the  leading  tug  to  have  proceeded  all  the  time  at  so  low,  a  speed 
as  to  have  the  steamer  in  full  control.  This  she  did  not  do,  but  allowed 
the  steamer  to  get  away  from  her,  the  result  of  which  was  the  collision 
and  the  breach  in  the  Wallula's  bow.  The  negligence,  therefore,  which 
I  think  the  proof  fastens  upon  the  tug-men  was  in  allowing  the  Wallula 
to  enter  the  draw  at  an  angle  which  must  necessarily  carry  her  into  con- 
tact with  the  abutment  at  such  a  speed  as  made  it  impossible  for  the 
tng  to  control  or  change  her  direction. 

If  the  fender  piles  which  had  been  removed  by  the  Fitzsimmons  & 
Connell  Company  a  few  days  before  had  been  left  standing,  they  would 
tindoubtedly  have  prevented  the  steamer  from  striking  the  bluff  of  her 
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bow  upon  the  projections  of  the  abutment.  I  conclude,  therefore,  that 
the  injury  to  the  steamer  and  her  cargo  resulted  from  the  joint  negligence 
of  the  Fitzsimmons  &  Connell  Company  in  removing  these  fender,  piles, 
and  giving  no  notice  or  warning  to  the  tug-men  of  the  danger  which 
lurked  beneath  them,  and  the  mismanagement  of  the  steamer  by  the 
tugs  which  brought  her  in  contact  with  the  exposed  corners  of  the  abut- 
ment. It  is  urged  on  the  part  of  the  Fitzsimmons  &  Connell  Company, 
that  they  did  know  of  these  projections  under  the  water  forming:  the  base 
of  the  abutment,  and  I  do  not  think  the  proof  does  show  that  they  were 
aware  of  the  peculiar  manner  in  which  the  abutment  below  the  surface 
of  the  water  was  constructed;  but,  by  their  contract  with  the  city,  the 
Fitzsimmons  &  Connell  Company  had  placed  themselves  in  precisely  the 
position  the  city  itself  occupied  in  reference  to  this  obstruction  of  the 
river.  The  city  is  undoubtedly  chargeable  with  notice  of  the  manner  in 
which  it  constructed  this  abutment,  and  the  Fitzsimmons  &  Connell 
Company,  having  assumed  all  the  risks  of  the  city  in  doing  this  work, 
must  be  held  chargeable  with  all  the  knowledge  of  the  city  as  to  the  dan- 
ger to  be  avoided.  If  it  would  have  been  negligence  for  the  immediate 
agents  of  the  city  to  have  removed  these  fender  piles,  and  thereby  ex- 
posed these  projections  of  the  abutment  to  contact  with  craft  in  the 
channel,  then  it  was  equally  negligence  for  the  Fitzsimmons  &  Connell 
Company  to  do  so. 

My  conclusion  therefore  is  that  the  injury  to  the  Wallula  and  her  cargo 
was  the  result  of  the  joint  negligence  of  the  Fitzsimmons  &  Connell  Com- 
pany and  the  tugs,  and  that  the  damages  sustained  should  be  divided 
between  them,  share  and  share  alike.  A  decree  may  therefore  be  en- 
tered finding  that  the  injury  to  the  steamer  Wallula  occurred  through  the 
negligence  of  the  Fitzsimmons  &  Connell  Company  and  the  Vessel  Own- 
ers' Towing  Company,  and  that  each  of  these  respondents  shall  pay  one- 
half  the  damage.  But,  as  I  am  not  quite  content  with  the  showing  which 
has  been  made  in  this  regard  as  to  the  amount  of  these  damages,  the  case 
will  be  referred  to  a  commissioner  to  take  proof  and  report  the  amount 
of  the  damages  to  the  vessel  and  cargo,  for  which  a  decree  will  be  en- 
tered. 


PiNCKNEY  r.  The  Hungaria, 
{Circuit  CourU  D-  South  Carolina,    May  24, 1890.) 

Admibaltt— Libel — Jurisdiction. 

The  circuit  court  of  the  United  States  has  no  jurisdiction  of  a  Ubel,  where,  at  the 
time  of  the  service  of  the  warrant  of  arrest,  the  vessel  was  without  the  limits  of 
the  district 

Appeal  from  district  court.     41  Fed.  Rep.  109. 
J.  iV.  Naihans,  for  libelant. 
Bryan  &  Bryan ,  for  respondent.   • 
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Bond,  J.  This  cause  coming  on  to  be  heard  on  the  pleadings  and 
proofiB  on  the  plea  to  the  jurisdiction  of  the  court,  it  is  ordered,  ad- 
judged, and  decreed  that  the  decree  of  the  district  court  beafllirmed, 
and  the  libel  herein  dismissed,  on  the  ground  that  the  district  court 
had,  and  this  court  had,  no  jurisdiction  of  this  cause,  because,  at  the 
time  of  the  service  of  warrant  of  arrest,  the  vessel  was  without  the 
limits  of  the  district  of  South  Carolina,  and  without  the  territorial  juris- 
diction of  this  court.  It  is  further  ordered  and  decreed  that  respond- 
ent's stipulation  for  value  be  canceled,  and  delivered  up  to  respondent's 
proctors. 


Eerbuish  v.  Havermeyers  <&  Elder  Suqab  Refinino  Co.^ 

Churxside  v.  Same, 

{DUtrict  C<mi%  8.  JD.  New  York.    May  IS,  1S90.) 

Bhifpiito— Frsioht— Shobtagk  IK  DsLmniT— Ettoenck. 

Two  Tefisels  delivered  sugar  in  bags  to  the  respondent,  and  thereafter,  on  suit 
brought  to  recover  their  freight,  the  defense  of  short  delivery  was  interposed. 
The  vessels  proved  that  their  hatches  were  kept  battened  down  until  the  unloading 
was  taken  charge  of  by  the  respondent,  and  that  all  the  sugar  received  was  deliv- 
ered. The  evidence  showed  rough  usage  of  the  bags  by  the  respondent  in  unload- 
ing, whereby  some  bags  and  their  marks  were  destroyed.  No  direct  proof  was 
given  by  respondent  of  the  number  of  bags  actually  received.  Held  thai,  though 
tho-  ship  was  bound  to  account  for  the  number  of  bags  shipped,  under  such  circum- 
stances, the  burden  of  proving  shortage  bein^  on  the  respondent,  the  mere  absence 
of  a  few  marks  was  not  sufficient  proof  of  shortage,  and  that  the  alleged  oSL&ei 
failed,  and  the  vessels  were  entitled  to  recover  their  freight. 

In  Admiralty.     Action  for  freight,  with  offset  of  shortage  of  cargo. 

Oonvers  &  Eirlin^  for  libelants. 

JohnE.  Parsons f  {H,  B.  ClossoUf  of  councel,)  for  respondent. 

Brown,  J.  The  Hampshire  and  the  Ixia  were  both  chartered  by  the 
respondent  for  the  transportation  of  sugar.  The  shortage  in  weight  of  the 
sugar  delivered  is  not  1  per  cent,  upon  the  amount  stated  in  the  bills 
of  lading.  This  is  so  small  that,  considering  the  liability  of  sugar  to 
vary  from  inherent  quality,  it  affords  no  presumption  of  neglect  of  duty  on 
the  part  of  either  ship  in  transportation.  No  allowance  can  be  made, 
therefore,  merely  for  this  difference  in  weight.  But  the  ship  is  accounta- 
ble for  the  number  of  bags  that  she  received  on  board.  There  ought  to  be 
no  shortage  on  these.  There  is  no  exception  in  the  bill  of  lading  that  can 
cover  the  alleged  shortage  of  the  15  bags  in  one  case,  and  of  11  bags  in  the 
other.  The  ship  must  account  for  the  bags  she  does  not  deliver.  There 
is  general  evidence  in  behalf  of  each  ship  that  her  hatches  were  kept  bat- 
tened down  until  the  unlading  was  taken  charge  of  by  the  respondent, 
and  that  all  the  sugar  received  was  delivered.     The  respondent  attended 

^Beported  by  Bdward  Q.  Benedict^  Ssi^.,  of  the  New  York  bar. 
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to  the  discharge.  The-ship  kept  no  tally.  Under  such  circumstances, 
the  burden  of  proving  a  shortage  on  the  number  of  bags  received  is  on  the 
respondent.  There  is  no  direct  evidence  of  the  number  actually  re- 
ceived, and  hence  no  strict  proof  of  shortage.  No  tally  is  proved.  The 
respondent  relies  upon  the  libelants' answers  to  the  third  interrogatory. 
If  the  answer  to  this  interrogatory  admitted  a  short  delivery  of  bags,  the 
ship  would,  doubtless,  be  required  to  account  for  the  shortage,  or  pay 
for  it.  I  do  not  think  such  is  the  effect  of  the  answer,  and  of  the  testi- 
mony. The  third  interrogatory  is:  "(a)  How  many  bags  containing 
sugar  were  delivered  ex  Hampshire  to  the  respondents?  Answer,  25,711 
bags."  This  is  211  more  than  are  called  for  by  the  bills  of  lading.  The 
Ixia  answered  the  same  interrogatory,  "19,085  bags,"  which  is  an  excess 
of  76.  The  next  interrogatory  is:  "(6)  How  many  bags  of  sugar  marked 
as  described  in  the  said  bill  of  lading  were  delivered  ex  Hampshire?  -4n- 
wer:  25,474  bags."  The  Ixiji  answere,  "18,982."  The  third  interrog- 
atory is:  "QvMion,  How  many  empty  bags  marked  as  described  in  the 
bill  of  lading  were  delivered?"  The  Hampshire  answers,  "2."  The  Ixia 
answers,  "None."  The  libelants'  testimony  shows,  however,  that  the  bags, 
in  course  of  the  discharge,  were  roughly  handled  by  the  respondent's  em- 
ployes who  unloaded  the  cargo;  that  this  rough  handling  was  continued 
Against  the  protest  of  the  ship's  ofi&cersj  that  many  of  the  bags  were  there- 
by torn,  and  some  destroyed,  and  their  contents  spilled;  that  an  unusual 
<iuantity  of  sweepings  remained  after  the  bags  were  discharged;  and  that 
those  sweepings,  together  with  old  and  torn  bags,  were  placed  in  other 
new  bags  or  sacks.  The  ship's  own  coopers  were  employed  in  repairing 
the  injured  bags  and  in  sewing  old  bags  upon  the  new  sacks,  bag  for  bag, 
so  that  the  new  bag  should  be  counted  in  place  of  the  old  one.  This  is 
the  practice  on  discharging.  There  was  some  dissatisfaction  on  the  steve- 
dore's part  because  the  ship's  coopers  were  thus  employed .  He  complained 
that  they  did  not  work  fast  enough;  and  it  was  very  likely,  under  such 
circumstances,  that  some  of  the  old  bags  and  marks  were  not  kept  separate 
And  turned  over  to  the  coopers,  or  tacked  to  the  new  bags,  as  should 
have  been  done.  I  have  no  doubt,  from  the  testimony ,  that  a  considerable 
number  of  the  bags  was  destroyed,  and  their  marks  lost  or  obliterated, 
through  the  acts  of  the  respondent's  employes.  The  respondent  cannot 
require  the  vessel  to  pay  for  bags  whose  marks,  in  consequence  of  such 
handling,  were  not  produced.  The  testimony  fully  explains  any  apparent 
discrepancies  in  the  answers  to  this  interrogatory.  The  utmost  that  is  ad- 
mitted is  that  the  number  of  bags  "  marked  as  described  in  the  bills  of 
lading  "  were  a  few  less,  while  the  number  of  bags  delivered  was  more. 
The  absence  of  the  proper  mark  is  sufficiently  accounted  forby  the  rough 
usage  of  the  respondent  in  unloading,  whereby  bags  and  marks  were 
destroyed  together.  In  the  absence,  therefore,  of  any  strict  proof  that 
the  actual  number  of  bags  received  was  less  than  the  amount  shipped, 
the  alleged  offset  fails,  and  the  libelants  in  each  case  are  entitled  to  a  de- 
•cree,  with  costs. 
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Meloy  V.  Orton. 
iCireuit  C<ywrt,  W.  D.  WUcoTisin,    May  80, 1890.) 

!•  AtTACHMBHT— CONTl^fUATION  OF  LlEN  PENDINQ  APPEAL. 

In  Wisconsin^  an  appeal  by  plaintiff  from  a  jud^nnent  for  defendant  on  the  merits. 
In  a  case  in  which  an  attachment  has  been  issued  on  land,  does  not  preserve  the  at- 
tachment lien  pending  the  appeal,  unless  immediate  notice  of  appeal  is  given,  a 
g roper  bond  tendered,  and  the  lien  continued  by  special  order  of  the  court.  Rev. 
U  Wis.  S  2748,  as  amended  by  Laws  Wis.  1881,  c.  157,  providing  that,  when  de- 
fendant in  the  writ  of  attachment  shall  recover  judgment  in  cases  where  real  estate 
has  been  attached,  the  clerk  shall  certify  the  judgment  to  the  register  of  deeds,  who 
''JBhall  enter  such  certificate  upon  the  records  of  bis  office  in  satisfaction  of  the  lien 
of  such  attachment,**  is  inconsistent  with  the  continuance  of  the  lien  propria 
vigore, 
t.  Same— DiscHARGB  ot  Libit. 

The  lien  of  the  attachment  is  discharged  by  the  rendition  of  a  judgment  against 
plaintiff,  and  cannot  be  continued  by  the  failure  of  the  clerk  to  perform  the  merely 
ministerial  duty  of  certifying  the  judgment  to  the  register  of  .deeds. 
8L  Sa]»— Ck>irTiKi7ATioN  or  Libn.  • 

Rev.  St.  Wis.  %  8061,  providing  that,  on  the  giving  of  an  undertakiog  on  appeal 
from  an  order  **  vacating  or  modifying'*  an  attachment,  the  court  shall  order  the  at- 
tachment to  be  continued,  does  not  apply  where  the  judgment  is  against  plaintiff 
on  the  merits. 

In  Equity.     Motion  for  preliminary  injunction. 
Wm.  E.  Carter^  for  complainant. 
Ortion  dc  Osborne^  for  defendant. 

BuNN,  J.  This  is  a  motion  by  the  complainant,  based  upon  the  bill 
of  complaint,  for  a  temporary  injunction  to  restrain  the  defendant  from 
Belling  or  incumbering,  during  the  pendency  of  the  suit,  a  certain  tract 
of  land  which  forms  the  subject  of  the  suit,  which  is  brought  to  quie^ 
title;  and  the  case  turns  upon  the  question  oif  the  continuance  of  an  at- 
tachment lien  upon  the  property  in  a  suit  in  the  state  court  during  the 
pendency  of  an  appeal  from  the  circuit  to  the  supreme  court,  where  a 
judgment  on  the  merits  in  the  case  where  the  attachment  was  issued 
went  against  the  plaintiff  in  the  trial  court,  and  no  supersedeaa  or  other 
bond  was  given  or  order  made  to  continue  the  lien  of  the  attachment 
during  the  pendency  of  such  appeal.  In  Wisconsin,  all  actions  are  com- 
menced by  the  issue  of  a  summons,  and  in  cases  upon  contract,  when 
(among  other  specified  cases)  the  defendant  is 'a  non-resident  of  the  state, 
an  attachment  may  issue  as  a  collateral  proceeding,  to  attach  and  hold  the 
defendant's  property  found  in  the  state,  to  answer  any  judgment  that  may 
be  obtained  against  him  in  the  action.  On  the  22d  of  June,  1885,  Eliza- 
beth Lamar  made  an  affidavit  for  an  attachment  in  an  action  against  one 
Frank  Scales,  stating  that  he  was  indebted  to  her  in  the  sum  of  $6,000  upon 
contract,  express  or  implied,  and  that  he  was  a  non-resident  of  the  state 
of  Wisconsin.  This  affidavit  was  made  before  a  notary  public  in  Chi- 
cago, 111.,  and  upon  it  a  suit  was  commenced  and  an  attachment  was  is- 
sued in  La  Fayette  county,  Wis.,  two  days  later,  on  June  26, 1885,  and 
a  certain  60  acres  of  land  belonging  to  the  defendant  Scales  was  seized. 
Afterwards,  on  August  30, 1886,  the  action  was  tried  by  the  court  with- 
v.42F.no.l0— 38 
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out  a  jury,  and  a  finding  and  judgment  entered  against  the  plaintiff,  dis- 
missing her  complaint,  and  giving  costs  to  the  defendant.  The  record 
of  the  judgment  was  perfected  on  September  14,  1886.  Nothing  more 
was  done  in  the  case  upon  either  side  until  some  14  months  afterwards, 
when,  on  November  7,  1887,  the  plaintiff  gave  notice  of  an  appeal  from 
the  judgment,  and  gave  a  bond  for  costs,  as  provided  by  section  3052, 
Rev.  St.  Wis.  That  section  provides  that,  "to  render  an  appeal  effectual 
for  any  purpose,  an  undertaking  must  be  executed  on  the  part  of  the  ap- 
pellant, by  at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  costs  and  damages  which  may  be  awarded  against  him  on  the  appeal, 
not  exceeding  two  hundred  and  fifty  dollars."  Section  3053  provides 
for  the  giving  of  a  bond  by  the  appellant  in  case  he  wishes  to  sta}'  the 
execution  of  a  judgment  directing  the  payment  of  money.  This  bond 
was  not  given,  nor  was  any  step  whatever  taken  by  the  plaintiff  at  any 
time  to  continue  the  attachment  lien,  unless  the  naked  appeal  had  that 
effect.  On  February  28,  18^8,  the  case  came  on  for  hearing  in  the  su- 
preme court,  when  the  finding  and  judgment  of  the  circuit  court  were 
reversed,  (36  N.  W.  Rep.  850,)  and  the  cause  sent  back  to  that  court 
for  further  proceedings;  and  where  on  September  26,  1888,  a  judgment 
was  rendered  in  the  circuit  court  for  the  plaintiff  for  $9,000  and  up- 
wards. On  this  judgment  an  execution  was  issued,  and  the  interest 
which  the  defendant  bad  in  the  land  attached,  was  sold  on  January  12, 
1889,  and  the  land  bid  in  by  Philo  A.  Orton,  as  attorney  for  the  plain- 
tiff. But  in  the  mean  time,  on  June  27,  1888,  the  defendant  Frank 
Scales  sold  the  land  by  warranty  deed  to  Edward  D.  Meloy,  the  com- 
plainant in  this  suit,  who,  as  appears,  was  an  innocent  purchaser,  pay- 
ing full  value  for  the  land,  unless  the  lien  of  the  attachment  continued 
during  the  pendency  of  the  appeal,  and  until  final  judgment  was  rendered 
in  favor  of  the  plaintiff,  and  the  pendency  of  the  appeal  was  constructive 
notice  to  him  of  the  existence  of  the  attachment  lien. 

Two  questions  have  been  argued  as  to  the  sufficiency  of  the  affidavit, — 
one,  whether  it  is  enough  to  state,  in  the  language  of  the  statute,  that 
the  defendant  is  indebted  to  the  plaintiff  upon  contract,  express  or  im- 
plied; another,  whether  the  machinery  of  the  law  in  such  a  case  may  be 
set  in  motion  in  this  state  by  an  affidavit  made  two  days  previous,  be- 
fore a  notary  public  in  another  state.  The  courts  in  Michigan,  under  a 
.similar  statute,  seem  to  have  held  attachments  void,  issued  upon  such 
an  affidavit.  I  have  not  found  it  necessary  to  decide  either  of  these 
questions,  and  shall  assume  that  the. attachment  was  regularly  issued, 
and  dispose  of  the  question  of  the  issuance  of  a  temporary  injunction 
upon  the  main  question  in  the  case.  Did  the  attachment  constitute  a 
lien  upon  the  land  when  sold  by  the  defendant  in  that  action  to  the  com- 
plainant in  this  action?  .  There  seems  to  be  very  little  authority  by  way 
of  adjudged  cases  upon  the  point,  but,  upon  a  careful  consideration  of  all 
the  provisions  of  the  statute,  I  am  satisfied  that  the  contention  of  the  com- 
plainant that  the  attachment  lien,  if  any  existed,  was  lost  before  the 
})laintiff  in  the  case  took  steps  to  perfect  his  appeal,  is  correct.  What 
lias  given  the  court  more  trouble  than  anything  else  in  the  decision  of 


Digitized  by 


Google 


MELOY   r.  ORTON.  515 

this  question  is  the  apparent  absence  of  any  express  provision  in  the  law 
for  continuing  the  lien  of  the  attachment  during  the  pendency  of  the  ap- 
peal. Section  3061  provides  that,  "when  a  party  shall  give  immediate 
notice  of  appeal  from  an  order  vacating  or  modifying  a  writ  of  attach- 
ment, *  *  *  he  may,  within  three  days  thereafter,  serve  an  under- 
taking executed  on  his  part,  *  *  *  to  the  effect  that  if  the  order  ap- 
pealed from,  or  any  part  thereof,  be  affirmed,  the  appellant  will  pay  all 
costs  and  damages  *  *  *  the  adverse  party  may  sustain  by  reason 
of  the  continuance  of  the  attachment,"  and  that,  "upon  the  giving  of 
such  undertaking,  such  court  or  judge  shall  order  the  attachment  to  be 
continued,"  etc.  The  contention  of  the  complainant  is  that  this  provis- 
ion applies  to  a  case  like  this;  while  that  of  the  defendant  is  that  it 
clearly  has  no  application  to  cases  of  appeal  from  a  judgment  on  the  mer- 
its, and  that,  as  there  is  no  other  provision  for  continuing  the  lien, 
none  was  necessary,  except  the  general  provision  allowing  an  appeal  to 
be  taken  within  two  years  from  the  entry  of  judgment. 

I  cannot  say  I  am  satisfied  with  the  contention  of  either  party  on  this 
question.  It  seems  to  me  the  provision  applies  in  terms  only  to  the 
case  of  an  appeal  from  an  order  vacating  or  modifying  the  writ,  and  has 
no  application,  unless  by  analogy,  to  the  case  where  the  injunction  is  dis- 
solve by  the  entry  of  a  judgment  against  the  plaintiff  upon  the  merits. 
And,  the  attachment  being  a  proceeding  collateral  to  and  depending 
wholly  upon  the  action,  it  cannot  exist  without  that;  and  when  the  ac- 
tion itself  goes  down  the  attachment  goes  with  it,  unless  continued  by 
special  order  of  the  court.  And  there  are  other  provisions  of  the  stat- 
ute which  seem  quite  inconsistent  with  the  idea  of  the  lien  continuing 
propria  mgore^  without  such  an  order.  Section  2748,  as  amended  by 
chapter  157,  Sess.  Laws  1881,  provides: 

*' Whenever  the  action  shall  be  dismissed  or  discontinued,  or  the  defendant 
In  the  writ  of  attachment  shall  recover  judgment,  all  the  money  or  property 
held  by  any  writ  of  attachment  shall  be  delivered  up  to  him,  subject  to  the 
plaintiff's  rights  on  appeal,  and  he  may  maintain  an  action  on  the  plaintiff's 
undertaking  for  the  damages  assessed,  as  sustained  by  reason  of  the  writ  of 
attiichment,  and  his  costs;  and  in  cases  where  real  estate  has  been  attached, 
upon  the  entry  of  final  judgment  in  favor  of  the  defendant  in  the  action  eitlier 
on  the  merits  or  on  discontinuance  or  dismissal,  or  on  satisfaction  of  a 
plaintiff's  judgment,  the  clerk  of  the  court  shall  certify  the  fact  of  such  judg- 
ment or  satisfaction;  and,  on  filing  such  certificate  with  the  register  of  deeds 
in  any  county  in  which  lands  attached  in  the  action  are  situated,  such  register 
shall  enter  such  certificate  upon  the  records  of  bis  orfice  in  satisfaction  of  the 
lien  of  such  attachments." 

This  provision  seems  wholly  irreconcilable  with  the  notion  that  the 
lien  of  the  attachment  continues  during  the  two  years  allowed  for  an  ap- 
peal from  the  judgment,  without  any  supersedeas  bond  or  undertaking  of 
any  sort  being  given,  and  without  any  order  of  the  court  made  there- 
upon continuing  the  attachment.  The  purpose  of  attaching  the  prop- 
erty, antl  taking  it  out  of  the  possession  and  control  of  the  defendant, 
and  keeping  it  in  the  custody  of  the  law,  is  to  have  it  forthcoming  and 
available  to  answer  any  judgment  the  plaintiff  may  recover  in  the  action; 
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and,  this  being  so,  it  is  absurd  to  suppose  that  the  law  should  provide, 
upon  rendition  of  a  judgment  against  the  plaintiff,  that  the  property  so 
seized  should  immediately  be  delivered  over  to  the  defendant,  but  that 
the  lien  of  the  attachment  should  nevertheless  continue  as  though  it  had 
not  been  so  delivered  over,  but  had  been  kept  by  order  of  the  court  in 
the  custody  of  the  officer  during  the  pendency  of  an  appeal  to  answer 
any  judgment  the  plaintiff  might  finally  recover. 

But  it  is  claimed  by  defendant  that  such  is  the  effect  of  the  words, 
"subject  to  the  plainti-fi's  rights  on  appeal," and  I  confess  it  is  somewhat 
difficult,  under  any  interpretation,  to  give  proper  effect  to  these  words 
of  the  statute.  But,  whatever  their  meaning  and  effect  may  be,  it  seems 
quite  conclusive  that  they  cannot  be  given  a  meaning  to  suit  the  conten- 
tion of  the  defendant.  It  cannot  mean  that  money  and  personal  prop- 
erty is  to  be  delivered  over  to  the  defendant,  who  is  to  be  thereby  clothed 
with  all  the  indicin  of  absolute  ownership,  including  the  possession  and 
immediate  personal  control,  with  power  to  sell  or  mortgage  to  an  inno- 
cent purchaser,  and  the  lien  of  the  attachment  still  continue.  It  can- 
not mean,  in  case  of  real  estate,  that  the  clerk  shall  certify  the  fact  to 
the  register  that  judgment  has  gone  for  the  defendant,  and  make  it  the 
duty  of  the  register  to  enter  such  certificate  of  record  in  his  office  in  sat- 
isfaction of  the  lien  of  the  attachment,  and  that  the  lien,  notwithstand- 
ing all  this,  shall  continue  until  the  plaintiff's  time  for  appealing  has 
elapsed,  in  case  he  shall  finally  choose  to  appeal.  The  most  rational 
effect  that  I  have  been  able  to  give  to  the  words  is  this:  that  if  the  plain- 
tiff, upon  the  rendition  of  judgment  against  him  and  before  the  property 
is  delivered  over  by  the  sheriff,  shall  give  immediate  notice  of  appeal, 
and  tender  a  proper  bond,  perhaps  analogous  to  that  referred  to  by  sec- 
tion 8061,  to  pay  all  costs  and  damages  that  may  be  awarded  against 
him,  and  duly  to  prosecute  his  appeal,  he  may  be  entitled  to  an  order 
continuing  the  attachment  until  the  determination  of  the  case  in  the  sa- 
preme  court,  and  requiring  that  the  property  be  continued  in  the  cu9» 
tody  of  the  sheriff  during  the  pendency  of  the  appeal.  If  this  is  not  the 
meaning  and  effect  to  be  given  to  the  words,  I  ani  quite  at  a  loss  to  sug- 
gest any  better  or  more  plausible  interpretation. 

In  this  case  no  such  certificate  was  made  by  the  clerk,  and  no  entry 
made  in  the  register's  office  discharging  the  attachment.  But  I  cannot 
think  the  failure  of  the  clerk  to  perform  such  a  clerical  and  ministerial 
duty  can  at  all  effect  the  question  of  the  continuance  of  the  lien,  as  to 
third  persons  or  between  the  parties.  The  delivery  over  of  personal 
property  by  the  sheriff  to  the  defendant  is  not  what  discharges  the  lien 
of  the  attachment,  but  it  is  the  rendition  of  a  judgment  on  the  merits 
against  the  plaintiff  in  the  attachment.  It  is  not  the  bare  entry  on  the 
records  in  the  register's  office  which  discharges  the  lien.  But  such  en- 
try of  the  clerk's  certificate  is  to  make  the  record  to  correspond  with  the 
actual  facts,  emphasized  by  the  entry  of  the  judgment,  which  of  its  own 
force  discharges  the  lien,  unless  immediate  steps  be  taken  to  continue 
the  same;  for  I  assume  that,  though  thera  be  no  express  provision  for 
continuing  the  lien  of  the  attachment  after  judgment  in  defendant's  fa- 
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▼or,  there  is  no  want  of  power  in  the  court  to  continue  it  during  the 
pendency  of  an  appeal,  provided  the  application  he  made  immediatel}^ 
and  an  undertaking  given.  The  proceeding  hy  attachment  is  a  special 
proceeding,  depending  wholly  on  the  statute.  It  has  sometimes  heen 
declared  by  the  courts  a  harsh  proceeding.  It  is  certainly  in  derogation 
of  the  common  law.  It  follows,  then,  that  the  lien  created  by  it  is  just 
Buch  and  no  other  or  more  pervasive  than  the  statute  makes  it,  and  can- 
not be  helped  out  to  any  extent  by  intendment.  Where  no  warrant  is 
found  in  the  statute  for  the  lien,  it  does  not  exist.  The  attachment  be- 
ing wholly  collateral  to  the  main  action,  a  judgment  against  the  plain- 
tiff necessarily  vacates  the  attachment,  unless  it  be  continued  and  kept 
alive  by  order  of  the  court,  made  pursuant  to  law.  As  no  such  order  iri 
this  case  was  made,  I  think  the  lien  was  gone  long  before,  the  plaintiff's 
appeal  was  taken,  and  before  the  sale  of  the  land  to  the  complainant. 
TTie  case  cited  most  in  point  to  favor  the  complainant's  views  is  Lovdand  v. 
Mining  Oo.^  18  Pac.  Rep.  682,  recently  decided  by  the  supreme  court  of 
California.  The  case  of  Harrison  v.  Trader ^  29  Ark.  85,  seems  to  be  an 
authority  for  the  defendant.  A  temporary  injunction  will  issue  aa  prayed 
£m:  in  complainant's  bill. 


JucE  V.  Fewell  et  ci. 

(Clivuft  Ccurty  IT.  i>.  TexoB^  El  Paso  Division.    October  93. 1A89.)* 

]•  LnnTATXON  of  Agtioks— Adtsbsb  Possbsbion— PATMByT  or  Taxxs. 

Rev.  St.  Tex.  art.  8193,  provides  that  no  suit  shall  be  brought  to  recover  land  after 
Ave  years  against  any  person  having  peaceable  adverse  possession  thereof,  culti- 
vating, nsing,  or  enjoying  the  same,^and  paying  taxes  thoreon,  if  any,  **and  claim- 
ing under  a  deed  duly  registered.  Held^  toat  the  claim  of  one  naving  such  posses- 
sion is  not  defeated  by  his  failure  to  pay  taxes  for  the  year  in  which  the  five  years 
expire,  where  the  taxes  are  not  yet  due  at  the  date  of  the  expiration. 

1  Same. 

Failure  to  pay  taxes  by  one  claiming  land  by  such  adverse  possession  after  the 
Ave  years  have  expired  cannot  affect  his  title,  since  all  right  of  action  against  him 
is  then  barred. 

At  Law.     Trespass  to  try  title. 
Teelj  Merchant  d:  Wilcox^  for  plaintiff. 

Z)am,  BeaU  &  Kemp,  Nugent  &  StanUm^  and  Brack  &  NeUl,  for  defend- 
ants. 

Maxey,  J.,  (^charging  the  jury.)  This  suit  of  trespass  to  try  title  was 
originally  brought  by  Mrs.  Ida  Juck  and  her  children  against  W.  J. 
Fewell,  M.  J,  McKelligan,  James  P.  Hague,  S.  G.  Cowdry,  O.  T.  Baa- 
aett,  and  Simon  Kinseila  to  recover  lot  No.  35,  block  6,  situated  in  the 
city  of  El  Paso.  At  a  former  day  of  the  present  term,  and  during  the 
trial  of  this  cause,  the  court  permitted  the  children  of  Airs.  Juck  to  take 

^PnbUcatloa  deli^^ed  by  failure  to  receive  copy. 
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a  nonsuit,  and  the  suit  now  stands  in  the  name  of  Mrs.  Juck  as  sole 
plaintiff  against  the  defendants  above  named.  Among  other  defenses, 
all  of  the  defendants  rely  upon  the  statute  of  limitations  of  five  years  as 
a  bar  to  the  plaintiff's  right  of  recovery.  In  suits  of  this  character  it  is 
incumbent  upon  the  plaintiff  to  recover  upon  the  strength  of  her  own 
title.  In  this  case  Mrs.  Juck  has  exhibited  a  legal  title  to  herself  to  the 
property  in  controversy,  which  would  be  sufficient  to  authorize  a  recov- 
ery on  her  part,  unless  the  defendants'  pleas  of  limitation  defeat  her. 
Under  the  laws  of  this  state,  "a  party  claiming  land  under  the  limitation 
of  five  years  must  have  peaceable  and  adverse  possession  thereof,  culti- 
vating, using,  or  enjoying  the  same,  and  paying  taxes  thereon,  if  any, 
and  claiming  under  a  deed  or  deeds  duly  registered."  CanUigrd  v.  Von 
Lupiuy  58  Tex.  577.  The  testimony  is  perfectly  clear  that  the  defend- 
ants FeWell,  McKelligan,  Cowdry,  Bassett,  and  Kinsella  are,  beyond 
'controversy,  protected  by  the  five-years  statute  of  limitations,  and  hence 
are  entitled  to  a  verdict  at  your  hands. 

The  real  difficulty  in  the  case  arises  out  of  the  defense  interpose<l  by 
Hague;  and  that  is  one  of  law,  rather  than  of  fact,  as  the  testimony 
leaves  no  doubt  touching  the  facts  proven.  The  question,  is  one  of  con- 
struction of  the  statute,  which  reads  as  follows  : 

"Every  suit  to  be  instituted  to  recover  real  estate,  as  against  any  person 
having  peaceable  and  adverse  possession  thereof,  cultivating,  using,  or  enjoy- 
ing the  same,  and  paying  taxes  thereon,  if  any,  and  claiming  under  a  deed  or 
deeds  duly  registered,  shall  be  instituted  within  five  years  next  after  the 
cause  of  action  shall  have  accrued,  and  not  afterwards."  liev.  St.  Tex.  art. 
8193. 

The  facts  proven  are  as  follows:  (1)  The  plaintiff,  who  is  styled  Mrs. 
Juck  in  her  pleadings,  after  the  death  of  her  first  husband,  Albert  Juck, 
intermarried  with  Charles  Pohl  on  September  5,  1873,  and  that  marriage 
was  dissolved  by  a  decree  of  divorce  duly  rendered  on  the  10th  day  of 
February,  1882,  (2)  The  original  petition  in  this  cause  was  filed  April 
13,  1888.  (3)  Hague's  possession  of  the  property  claimed  by  him  cer- 
tainly b^an  in  the  latter  part  of  1881,  and  probably  at  a  much  earlier 
date,  and  has  continued  to  the  present  time.  (4)  Hague  holds  title  to 
the  property  by  duly-registered  deeds,  and  he  has  paid  the  taxes  due 
thereon  for  the  years  1882,  1883,  1884,  1885,  and  1886.  Mrs.  PohPa 
disability  of  coverture  having  been  removed  by  the  decree  of  divorce  on 
the  10th  of  February,  1882,  and  Hague  being  at  that  time  in  possession 
of  the  properly,  her  cause  of  action  then  accrued,  the  stiitate  of  limita- 
tions was  set  in  motion,  and  she  had  five  years  thereafter  within  which 
to  bring  the  suit,  or  until  the  9th  day  of  February,  1887;  and  if  the 
defendant,  at  that  time,  had  been  in  possession  five  years,  under  deeds 
duly  registered,  coupled  with  the  payment  of  all  taxes  due  on  the  proj)- 
erty,  the  plaintiff's  right  of  action  would  have  been  barred,  and  the  title 
divested  out  of  her,  under  the  terms  of  article  3196  of  Revised  Statutes 
of  the  state.     That  article  of  the  statutes  provides: 

"Whenever,  in  any  case,  the  action  of  a  person  for  the  recovery  of  real  es- 
tate, is  barred  by  any  of  the  provisions  of  this  chapter,  the  person  having  such 
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!eab1e  and  adverse  possession  shall  be  held  to  have  full  title,  precluding 
jlairas." 

t  is  not  denied  by  the  plaintiff  that  Hague  had  been  in  possession  for 
full  statutory  period,  nor  that  he  claimed  title  under  deeds  duly 
stered.  But  it  is  insisted  that  the  proof  should  disclose  the  payment 
axes  for  that  portion  of  the  year  1887  ending  with  February  9th,  in 
er  to  make  the  payment  of  taxes  complete  and  eflectual  as  a  bar. 
;  statute  contemplates  the  payment  of  such  taxes  as  were  due  and 
Id  have  been  paid.  On  the  9th  February,  1887,  the  taxes  for  that 
r,  under  the  laws  of  the  state,  were  not  due,  nor  could  they  have  been 
d  until  a  much  later  period  of  the  year.  Hpgue  had  paid  at  that 
e  all  taxes  which  were  due  and  payable,  to-wit,  for  the  years  1882, 
13,  1884,  1885,  and  1886;  and  I  must  therefore  hold  that  he  had 
y  complied  with  the  law  in  reference  to  the  payment  of  taxes,  and 
t  he  became  invested  with  full  title  at  that  date.  His  subsequent 
les  in  failing  to  pay  the  taxes  would  not  inure  to  the  benefit  of  plain- 
,  for  her  right  of  action  was  debarred.  See  Spofford  v.  Bennett ^  55  Tex. 
L  Reference  is  also  made  to  the  case  of  Cantagrd  v.  Von  Lupin,  58 
[.  576,  in  support  of  the  views  here  expressed.  The  facts  in  the 
itagrel  Case  are  quite  similar  to  those  involved  in  this  suit.  The  law 
he  case,  as  applied  to  the  facts,  being  adverse  to  the  plaintiff,  it  is  my 
*y ,  gentlemen  of  the  jury,  to  instruct  you  to  find  a  verdict  in  favor  of 
defendants. 

OTB  BT  THB  Ck)URT.    Upoo  reading  the  above  obarge,  the  plalDtifl  moved  for  a  non- 
,  which  was  granted. 


Evans  v.  American  Iron  &  Tube  Co. 

{Circuit  Court,  N,  X>.  Ohio,  E.  D.    February  Term,  1890.) 

f ASTER  AND  SERVANT— NeGLIGEN'CE  OP  MASTER— UNLAWFUL  EMPLOTMEfA  OF  ChILD. 

Under  the  Ohio  statute  making  it  a  crime  to  employ  in  a  factory  a  child  under  12 
years  old,  it  is  only  necessary,  in  a  prosecution  for  its  violation,  to  prove  the  em- 
ployment and  defendant's  knowled|;e  of  the  child^s  a^e ;  but  such  proof  is  not,  in  it- 
self, sufficent  in  a  civil  action  for  injuries  sustained  by  the  child  through  defend- 
ant's negligence. 
Jamb — Contributory  Neoligenge. 

Where  the  employer  of  a  child  under  12  years  of  age  furnishes  him  with  a  safe 
and  suitable  place  to  work,  he  is  not  liable  for  injuries  sustained  by  the  child  by 
reason  of  his  voluntarily  ^oing  about  the  factory  and  exposing  himself  to  dangerous 
machinery,  where  the  child  is  of  such  age  and  experience,  and  has  sufficient  knowl- 
edge of  the  machinery,  to  be  able  to  appreciate  its  dangerous  character. 
Iame — Fellow-Servants. 

Such  a  child,  if  he  is  incapable,  by  reason  of  his  youth  and  inexperience,  of  ap- 
prehending and  appreciating  the  dangerous  character  of  the  machinery,  is  not  a 
fellow-servant  of  the  adult  servants  employed  in  the  factory. 


"^wen  Evans,  guardian  of  William  Lewis,  against  the  Amer- 
be  Company,  for  personal  injuries  sustained  by  said  ward 
ant's  employ. 
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D.  L,  King,  R.  B.  Murray,  and  A.  J.  Woc/f^  for  plaintiflF. 
Scmderson  Jt  Norria,  for  defendant. 

Ricks,  J.,  (charging  jury,)  This  action  was  instituted  by  Owen  Evans 
as  guardian  of  William  Lewis,  to  recover  damages  for  injuries  sus- 
tained by  him  while  in  the  employ  of  the  defendant  when  he  was  under 
the  age  of  12  years.  The  petition  avers  that  said  boy  went  into  the  em- 
ploy of  defendant,  July,  1887,  and  continued  in  such  employ,  until  No- 
vember 18,  1887,  when  he  was  injured  by  the  negligence  of  defendant's 
boss  in  ordering  him  to  a  place  of  danger  to  do  labor  of  a  hazardous 
character,  near  machinery  which  was  not  properly  protected;  and  that 
defendant  placed  said  boy  in  this  dangerous  place  without  properly  cau- 
tioning him  as  to  the  danger?  to  which  he  was  exposed.  These  are  the 
main  allegations  which  you  will  find  it  necessary  to  investigate  under  the 
issues  made.  I  may  say  at  the  outset  that  the  case  is  to  be  tried  upon 
the  testimony  as  presented  before  you,  and  neither  sympathy  for  the 
plaintiff's  ward  on  the  one  hand,  nor  prejudice  against  the  defendant 
corporation  on  the  other,  are  to  enter  into  your  deliberations.  There  is 
nothing  in  the  testimony  to  show,  or  to  warrant  you  in  concluding,  that 
this  defendant  employed  this  boy  for  any  censurable  purpose.  It  is  not 
here  arraigned  as  a  criminal  under  this  statute  for  the  employment  of 
this  boy;  but,  so  far  as  there  is  afiirmative  evidence  before  you,  it  ap- 
pears that  the  mill  boss  employed  the  boy  out  of  sympathy  for  him  and 
his  mother,  and  that  it  therefore  stands  here  entitled  to  the  presumption 
of  having  employed  him  without  any  unworthy  or  criminal  intent. 
Now,  imbued  with  this  spirit  of  perfect  fair  dealing  between  these  par- 
ties, let  us  proceed  to  consider  this  testimony  as  to  the  legal  principles 
that  are  to  control  you  in  finding  your  verdict. 

The  statute  of  Ohio  prohibits  all  persons  from  employing  boys  under 
12  years  of  age  in  such  establishments  as  the  defendant  operates.  How 
does  this  statute  afifect  this  case?  If  defendant  was  being  prosecuted  un- 
der Ohio  laws  for  violation  of  this  statute,  the  fact  of  employment  by 
defendaift,  and  the  fact  that  it  knew  him  to  be  under  12  years  of  age  at 
the  time  of  such  employment,  would  be  all  that  would  be  needed  to  se- 
cure conviction.  But,  in  a  civil  action  for  an  injury  to  such  minor  on 
account  of  such  employment,  other  considerations  may  enter  into  the 
case  before  the  defendant  would  be  liable  for  such  illegal  employment. 
In  a  civil  case,  where  the  illegal  employment  was  the  direct  and  proxi- 
mate cause  of  the  injury,  the  defendant  would  be  liable.  But  where,  in 
such  an  action,  injuries  are  complained  of  which  go  beyond  the  employ- 
ment, and  involve  questions  of  negligence  on  the  part  of  the  defendant, 
or  contributory  negligence  on  the  part  of  the  plaintiff,  then  the  mere  em- 
ployment or  violation  of  this  statute  is  not,  in  and  of  itself,  enough  to 
entitle  plaintiff  to  recover.  With  this  instruction  as  to  the  efiect  of  this 
statute,  you  may  then  proceed  to  inquire  as  to  the  next  question:  Has 
the  defendant  been  guilty  of  negligence  other  than  the  mere  employment, 
which  resulted  in  this  accident? 

If  you  find  that  the  defendant  gave  this  boy  employment,  and  fur- 
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nifihed  him  a  safe  and  easy  task,  in  an  unexposed  position,  and  that  if 
he  had  attended  to  his  duties  and  labor  and  remained  at  his  post  he 
would  have  escaped  this  injury,  such  employment  cannot  be  claimed  to 
be  negligence,  or  the  proximate  cause  of  this  injury.  If  you  find  from 
the  evidence  that  the  defendant  furnished  this  boy  with  a  safe  employ- 
ment suitable  to  his  condition  at  a  safe  position,  but  that  of  his  own 
choice  he  undertook  to  go  about  the  mill  and  its  machinery,  and  so,  vol- 
untarily or  without  direction,  exposed  himself  to  dangerous  machinery, 
or  undertook,  of  his  own  will,  to  do  dangerous  work,  and  that  he  was  of 
8uch  age  and  experience,  and  had  such  knowledge  of  the  machinery,  as 
to  enable  him  to  know  of  such  dangers,  and  that  in  so  doing  he  exposed 
himself  to  risks  that  a  prudent,  bright,  and  careful  boy,  of  his  age,  ex- 
ercising ordinary  and  reasonable  care,  ought  not  to  have  done,  and  was 
thereby  injured,  then  I  say  to  you,  as  a  matter  of  law,  that  he  contrib- 
uted to  that  injury,  and  cannot  recover.  A  boy  of  his  age  and  experi- 
ence cannot  be,  and  ought  not  to  be,  held  to  the  samp  degree  of  care 
that  ought  to  be  expected  of  a  man  of  years  and  knowledge.  But  you 
have  seen  the  boy,  and  have  heard  him  testify.  You  have  heard  evi- 
dence as  to  his  bright  and  popular  ways,  and  his  habits,  and  from  these 
observations  and  evidence  you  can  safely  judge  as  to  his  intelligence  and 
knowledge  of  this  mill  and  its  machinery  in  November,  1887,  and  as  to 
his  information  as  to  the  process  of  making  tubes;  and  you  must  judge 
therefrom  aa  to  what  would  have  been  ordinary  care  and  prudence,  or 
what  would  have  been  negligence,  on  his  part,  at  that  time  in  his  life. 
He  had  been  in  the  service  of  the  defendant  some  months.  He  knew 
the  employes,  and  the  general  nature  of  their  respective  employments. 
He  had  seen  the  machinery  operate,  and  knew,  or  had  opportunities  to 
see,  its  dangerous  and  its  hazardous  points.  You  will  consider  all  these 
facts  when  you  come  to  apply  the  proper  standard  of  care  and  prudence 
for  such  a  boy,  under  the  circumstances  of  this  case.  If  in  applying 
this  standard  you  find  that  he  acted  without  proper  care  and  caution  in 
voluntarily  undertaking  any  part  of  the  work  about  the  mill,  and  through 
this  want  of  care  he  voluntarily  exposed  himself  to  dangers  about  which 
be  ought  to  have  known,  then  he  cannot  recover  in  this  case. 

If  you  find  that  William  Lewis  was  under  12  years  of  age  at  the  time 
he  received  the  injuries  complained  of,  and  that  he  was  at  that  time  in- 
capable, by  reason  of  his  youth,  inexperience,  and  want  of  knowledge, 
of  apprehending  and  appreciating  the  dangers  and  hazards  of  dangerous 
machihery,  then  I  say  to  you  that  he  would  not  be  in  law  a  co-laborer 
or  fellow-servant  of  the  adult  servants  of  defendant  there  employed.  If 
William  Lewis,  being  there  unfier  such  employment,  as  described,  was 
ordered,  or  knowingly  permitted  by  one  of  the  defendant's  adult  serv- 
ants then  and  there  engaged  in  dangerous  and  hazardous  work,  to  as- 
sume such  dangerous  work,  at  or  near  dangerous  machinery,  and  in  a 
dangerous  and  hazardous  place,  the  dangers  and  hazards  of  which  Lewis 
was  incapable  of  appreciating,  and  that,  while  so  employed  in  perform- 
ing the  work  of  such  adult  servant,  he  received  the  injuries  complained  of, 
it  is  a  question  for  you  to  determine  whether  or  not,  under  all  the  cir- 
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cumstances,  such  conduct  of  such  adult  male  servant  of  defendant  was 
negligent;  and  if  you  find  that  such  adult  servant  was  negligent,  and 
that  the  injuries  to  this  boy  were  the  direct  and  proximate  result  of  such 
negligence,  then  I  say  to  you,  as  a  matter  of  law,  that  the  negligence  of 
such  adult  servant  would  be  the  negligence  of  defendant,  for  which  it 
would  be  liable,  and  for  which  the  plaintiff  would  be  entitled  to  recover; 
unless  you  find  that  said  Lewis  did  not,  in  and  about  the  performance 
of  such  service,  exercise  such  care  and  prudence  as  boys  of  his  age,  ex- 
perience, and  intelligence  are  accustomed  to  exercise  under  the  same  or 
similar  circumstances,  and  that  his  failure  to  exercise  such  cure  and  pru- 
dence contributed  to  his  injuries. 

The  plaintiff's  ward  was  not  a  co-laborer  to  the  other  employes,  in 
the  legal  sense  that  he  stood  on  the  footing  of  owing  the  same  duties, 
the  one  to  the  other.  He  did  not  occupy,  as  to  them,  the  same  relation 
as  though  he  had  been  a  man,  or  a  minor  of  more  mature  years.  But 
he  was  not  there  as  an  infant  and  a  ward ,  to  be  looked  after  by  such  em- 
ployes whenever  he  might  leave  his  post  of  duty  to  which  he  had  been 
assigned.  If  he  left  that  place  of  duty,  and  took  other  risks,  he  took 
and  carried  with  him,  wherever  he  voluntarily  went  about  that  mill,  a 
duty  to  look  after  himself,  and  protect  himself  from  dangers,  to  the  ex- 
tent of  that  care  and  prudence  which  you  might  reasonably  expect  of  a 
boy  of  that  age,  as  I  have  before  explained,  and  the  other  employes  in 
the  mill  owed  to  him  no  other  or  greater  care  and  oversight  than  they 
would  be  expected  to  extend  to  a  prudent  and  careful  boy  of  that  age 
and  experience. 

This  takes  us  to  the  next  point  in  the  case.  If  you  find,  gentlemen, 
that  although  the  defendant  employed  this  boy  to  perform  labor  not 
dangerous  to  be  performed,  at  an  unexposed  place,  but  during  such  em- 
ployment by  its  mill  boss,  or  superior  officer,  directed  the  boy  to  go  to  a 
place  where  he  was  not  accustomed  to  be,  and  to  do  labor  he  had  not 
been  accustomed  to  do,  and  at  a  dangerous  point,  against  which  he  had 
not  been  properly  warned  and  cautioned;  and  you  further  find  that  the 
boy,  under  such  orders,  did  go  and  undertake  to  perform  that  labor, 
with  as  much  care  and  prudence  as  would  be  expected  of  a  prudent  and 
cautious  boy  of  that  age  and  experience,  under  similar  circumstances; 
and  while  in  that  place,  and  while  undertaking  to  do  that  work,  he  was 
injured, — then  the  defendant  would  be  liable  for  such  injury,  and  your 
verdict  should  be  for  the  plaintiff.  It  was  the  duty  of  the  defendant  to 
anticipate  that  minora  would  not  exercise  the  same  care  and  foresight 
amid  dangers  that  adults  would,  and  it  was  the  duty  of  the  defendant, 
through  its  proper  subordinates,  to  give  to  such  minors,  when  taken  in 
its  employment,  proper  instructions  as  to  their  duties,  and  proper  caution 
as  to  the  danger  of  their  employment,  and  of  the  machinery  surrounding 
them.  But  if  you  find  from  the  evidence  that  plaintiff's  ward  had  been 
in  the  employ  of  defendant  for  a  sufficient  length  of  time  to  make  him 
fully  aware  of  the  dangers  of  his  work  and  of  the  place,  or  to  have  en- 
abled a  boy  of  his  age  and  experience,  by  reasonable  care  and  dili- 
gence, to  have  made  himself  aware  of  such  dangers,  and  that  he  had  such 
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knowledge,  or  should  have  had  it,  then  the  failure  of  the  defendant  to 
have  originally  cautioned  and  warned  him,  if  you  find  that  it  did  not  do 
so,  is  not  negligence  that  approximately  or  directly  caused  this  injury. 
These  are  the  principles  of  law,  gentlemen,  that  are  to  guide  you  in  your 
deliberations  in  this  case.  The  duty  of  defining  the  law  is  with  the 
court,  and  you  are  bound  by  such  definition  and  instruction,  and  you 
will  accept  them  without  any  discussion  or  consideration,  whether  they 
are  right  or  w^rong  in  your  judgment.  The  duty  of  deciding  the  facts  is 
with  you.  But  there  are  some  well-settled  general  principles  of  law  that 
govern  you  in  passing  upon  these  facts,  and  it  is  proper  in  this  case  that 
I  should  direct  your  attention  to  them.  There  is  a  marked  conflict  of 
testimony  as  to  the  facts  upon  which  you  are  to  pass.  Your  own  ex- 
perience has  doubtless  already  made  it  plain  that  good  and  honest  men 
will  often  differ  as  to  the  details  of  accidents  about  which  they  testify. 
This  is  especially  true  when  an  injury  occurs  in  a  noisy  mill,  and  under 
the  circumstances  of  this  case,  after  over  two  years  of  time.  This  injury 
occurred  in  a  mill  where  none  but  the  employes  of  the  defendant  saw 
how  it  happened.  The  men  to  whom  we  must  therefore  look  for  the 
facts  were  employes.  Some  of  them  are  still  in  the  employ  of  the  de- 
fendant, and  some  are  not.  You  are  to  presume  that  all  these  men  are 
honest  and  truthful,  and  have  told  the  truth  as  they  believe  it,  unless 
the  contrary  appears.  It  will  not  do  to  assume,  as  counsel  have  urged, 
that  all  these  men  have  disregarded  their  oaths,  and  are  unworthy  of  be- 
lief, simply  because  they  are  in  the  employment  of  defendant.  It  would 
be  a  most  alarming  and  dangerous  situation  if  the  relation  of  employe  to 
employer  in  this  enlightened  and  free  country  should  put  such  men  un- 
der suspicion  and  disability.  .  But  you  will  fairly  and  properly  consider 
whether,  as  to  any  of  these  witnesses,  this  relation  has  in  any  way  em- 
barrased  them,  or  restrained  them  from  telling  freely  all  the  facts  within 
their  knowledge  as  to  this  accident.  This  you  can  properly  judge  from 
their  conduct  on  the  stand,  for  there  has  been  nothing  in  the  way  of  im- 
peachment by  direct  attack  upon  their  character.  Did  they  manifest 
any  disposition  to  suppress  any  of  the  facts,  or  were  they  reluctant  to  tell 
the  whole  truth  as  they  knew  it?  Did  they  show  feeling,  antipathy  to- 
wards the  plaintiff,  or  any  conduct  that  impressed  you  as  throwing  sus- 
picion upon  their  truthfulness?  If  so,  you  will  properly  weigh  their  evi- 
dence as  being  impaired  to  that  extent.  But  the  mere  fact  that  they  dis- 
agree as  to  details,  and  as  to  which  way  or  route  of  travel  through  this 
large  mill  the  boy  got  to  this  place  of  accident,  or  in  just  what  way  he 
got  caught  in  this  gearing,  should  not,  of  itself,  lead  you  to  set  aside  their 
testimony,  and  disbelieve  them  in  toto.  It  is,  on  the  contrary,  your  dut}' 
to  assume  that  they  want  to  tell  the  truth,  (if  nothing  in  their  conduct 
leads  you  to  think  otherwise,)  and  to  reconcile  their  statements  if  pos- 
sible. Look  to  see  if  they  have  any  interest  in  this  case  which  is  likely 
to  swerve  their  testimony.  And  this  is  true  of  the  plaintiff's  as  well  as 
of  the  defendant's  witnesses;  and,  if  you  find  such  interest  exists,  it  is  a 
circumstance  to  which  you  can  look  in  weighing  their  testimony.  Wit- 
nesses may  differ  in  details,  and  yet  their  testimony  as  to  the  important 
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facts  may  agree.  Thus  several  witnesses  agree  that  this  hoy  at  the  time 
of  the  injury  was  at  a  certain  place  at  a  certain  time,  and  yet  disagree  as 
to  the  route  he  traveled  to  get  there,  or  why  he  went  there,  or  what  he 
did  while  he  was  on  his  way  there.  The  diflFerences  as  to  the  unim* 
portant  details  you  may  pass  over  as  matters  about  which  witnesses  may 
be  honestly  mistaken,  but  that  would  not  warrant  you  in  disr^arding 
their  evidence  as  to  the  essential  and  main  fact  as  to  which  they  agree 
and  are  corroborated.  So  you  will  treat  the  discrepancies  between  the- 
witnesses  as  to  where  Smeltz,  the  mill  boss,  stood  when  it  is  claimed  he 
ordered  this  boy  to  the  place  where  the  accident  happened.  The  im- 
portant fact  in  this  connection  is,  was  such  order  or  direction  given,  and 
it  is  not  important  in  settling  that  fact  where  he  stood  when  he  gave  it, 
The  exact  position  he  occupied  at  this  time  may  be  important  as  relating 
to  other  disputed  facts,  and,  if  so,  you  may  consider  it  in  that  r^ation 
as  material.  1  refer  to  these  general  principles  as  indicating  how  you 
may  intelligently  consider  all  this  testimony,  reconcile  so  much  of  it  as 
you  can,  and  gather  from  all  of  it  the  important  facts  that  must  guide 
you  in  reaching  a  verdict. 

The  plaintiff  must  satisfy  you  by  a  fair  preponderance  of  the  evi- 
dence that  the  acts  of  negligence  relied  upon  were  committed  by  the  de- 
fendant. There  must  be  a  fair  preponderance  of  such  evidence;  not  such 
as  to  remove  all  reasonable  doubt,  but  such  as  to  satisfy  you  that  the 
fair  weight  of  it  is  with  the  plaintiff;  and,  unless  the  fact  of  contributory 
negligence  appears  from  plaintiff's  testimony,  the  defendant  must  satisfy 
you  of  that  by  the  same  preponderance.  But  in  this  connection  yoii 
should  assume  that  William  Lewis,  at  the  time  he  was  injured,  possessed 
the  ordinary  intelligence  and  discretion  possessed  by  others  of  the  same 
age,  unless  the  contrary  appears. 

If,  under  these  instructions,  you  find  that  the  plaintiff  is  entitled  to  re- 
cover, it  will  be  your  next  duty  to  award  him  damages.  The  court  can 
give  you  no  exact  rule  by  which  you  can  measure  these  damages.  All 
it  can  do  in  that  particular  is  to  give  you  such  elements  as  you  may  take 
into  consideration  in  making  up  your  verdict.  The  compensation  to 
which  plaintiff  is  entitled,  if  entitled  to  recover  at  all,  is  measured  by 
the  nature  of  the  injury.  In  estimating  the  compensation  due  the  plain- 
tiff, you  should  take  into  consideration  his  bodily  suffering  and  pain,  in- 
cluding th6  pain  and  suffering  at  the  time  of  the  accident;  while  recov- 
ering or  partially  recovering  from  his  injuries;  what  he  has  suffered  since; 
what  he  will  suffer,  if  any,  by  reason  of  the  accident  in  the  future.  You 
may  also  take  into  consideration  the  disfigurement  of  his  face,  and  the 
loss  of  his  arm.  You  should  also  consider  whether  or  not  the  injuries 
to  his  body  are  permanent,  and  whether  or  not  they  are  of  such  a  char- 
acter as  to  decrease  his  earning  capacity  in  such  work  or  vocation  as  he 
would  probably  be  fitted  to  pursue.  If  you  find  that  the  injuries  and 
mutilations  of  his  chest  are  of  such  a  nature  as  to  interfere  with  and  de- 
crease his  earning  capacity,  then  you  should  estimate  for  those  injuries. 
You  should  also  consider  the  loss  of  plaintiff's  arm;  and,  if  you  find  that 
such  loss  will  interfere  with  and  decrease  plaintiff's  earning  capacity  in 
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such  pursuit  or  vocation  as  he  will  probably  be  able  to  fill,  then  you 
should  allow  for  such  loss  of  earning  capacity  a  sura  suflBcient  to  com- 
pensate him  for  such  loss.  You  may  also,  in  estimating  the  amount  of 
compensation  due  plaintiff,  take  into  consideration  the  mental  suffering, 
if  any,  naturally  resulting  from  the  injuries  received. 

This  is  a  case,  gentlemen,  naturally  appealing  to  our  sympathies;  and 
I  therefore  feel  it  proper  and  prudent  to  remind  you  that  the  rights  of 
parties  in  courts  of  justice  are  to  be  determined  upon  well-defined  prin- 
ciples of  law,  and  not  upon  the  impulses  of  generous  hearts,  however 
well  prompted.  I  need  not,  I  am  sure,  say  more  to  insure  to  both  these 
parties  a  full,  fair  consideration  of  their  rights,  and  to  receive  from  you 
a  just  verdict  according  to  the  law  and  the  evidence.  Take  the  case, 
gentlemen,  and  make  such  a  finding  as  your  conscience  will  approve. 

Yeidict  for  plaintiff  for  $6,000. 

Jacesok.  Circuit  Judge,  by  invitation  of  District  Judge,  sat  with  the  latter 
to  hear  motion  for  new  trial,  which,  after  full  argument,  was  denied.  Judg- 
ment rendered  on  verdict  for  $6,000  and  costs. 


Zeh  a  al.  V.  Cadwaladbb,  Collector. 
(CInmit  CourU  E.  D,  PmnsyUKmia,    October  10, 18S9.) 

1.  CusTOXS  Dutibs—Classitication— Decorated  EarthbKwarb. 

If  decorated  china  eartbenware  is  bought,  sold,  and  used  tinder  the  name  of 
"toya,  '^' it  is  to  be  classified  for  duty,  under  paragraph  425,  at  85  per  cent.,  and  it  is 
unimportant  whether  the  articles  are  used  for  playthings  for  children  or  for  house- 
hold purposes. 

8.  Bame'Totb. 

The  term  "toys"  used  in  the  tariff  act  is  to  receive  the  signification -ordinarily  at- 
tributed to  it  in  common  speech,  unless  evidence  shows  that  it  has  a  different  trade 
signification,— that  is,  that  it  is  differently  used  and  understood  when  applied  to 
such  merchandise  by  those  engaged  in  commerce  respecting  it,  and  had  such  dif- 
ferent signification  at  the  date  of  the  statute  In  18S8. 

At  Law. 

This  was  a  suit  brought  for  the  recovery  of  certain  customs  duties  al- 
leged to  have  been  unlawfully  exacted  upon  certain  earthenware,  mugs, 
cups,  saucers  and  plates  claimed  by  the  plaintiffs  to  be  dutiable  at  the 
rate  of  36  per  cent,  as  toys,  under  paragraph  425,  Tariff  Index,  (New,) 
the-  appraiser  having  returned  them  as  decorated  earthenware  at  60  per 
cent,  under  paragraph  126,  Tariff  Index,  (New.)  The  samples  pro- 
duced upon  the  trial  of  the  importation  consisted  of  A  B  C  cups  and 
plates,  so-called  tea  muffins,  decorated  and  fancy  mugs,  and  plates. 
Upon  the  trial,  the  testimony  of  the  plaintiffs  tended  to  show  that  the  ar- 
ticles in  question  were  bouglit,  sold,  and  used  in  the  trade  as  toys,  and 
were  known  by  that  name,  while  the  testimony  of  the  defendant  tended 
to  prove  that  the  chief  use  to  which  they  were  put  was  not  as  playthings 
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to  amuse  children,  but  for  ordinary  household  purposes.  It  was  also 
contended  on  behalf  of  the  defendant  that  under  section  2499,  as  amended, 
the  verdict  should  be  for  the  defendant,  inasmuch  as  where  two  or  more 
rates  of  duty  are  applicable,  the  article  is  dutiable  at  the  highest  of  such 
rates.     The  verdict  was  for  the  defendant. 

Frank  P.  Pritchardy  for  plaintiff. 

Williavi  Wilkim  Oarr^  Asst.  U.  S.  Atty.,  and  JoAn  R,  Read,  U.  S.  Atty.» 
for  defendant. 

Butler,  J.,  (charging  jury.)  The  defendant  asks  the  court  to  charge 
you  on  certain  points,  the  first  of  which  is  as  follows:  "1.  If  you  believe 
the  goods  in  question  are  bought,  sold,  and  used  as  earthen,  stone,  or 
crockery  ware,  and  not  as  toys,  then  your  verdict  should  be  for  the  de- 
fendant.*' That  is  correct.  "2.  If  you  believe  the  articles  in  question 
on  March  3,  1883,  and  prior  thereto,  were  commercially  known  and 
designated  as  earthenware,  and  if  you  believe  that  they  were  not  at  that 
time  described  and  designated  as  toys,  then  it  is  immaterial  how  they 
have  since  been  known  and  designated,  and  your  verdict  should  be  for 
the  defendant."  That  is  true.  This  statute  was  passed  in  1883,  and  if 
there  is  a  trade  designation  it  is  the  designation  of  that  time  and  not  sub- 
sequently that  governs.  "3.  If  you  believe  the  articles  in  question  are 
known  as  earthenware  in  the  trade,  and  are  chiefly  used  as  otiier  articles 
of  earthenware,  stone  and  crockery  ware  are  used,  and  are  not  chiefly 
used  as  playthings  for  children,  then  your  verdict  should  be  for  the  de- 
fendant." We  cannot  so  charge  you.  If  they  were  denominated  toys» 
by  the  trade,  at  that  time  referred  to,  it  is  unimportant  how  they  were 
used.  "4.  The  circumstance  that  the  article  in  question  may  possibly 
be  used  for  purposes  other  than  household  purposes,  is  not  controlling, 
and  even  if  you  believe  that  sometimes  they  are  incidentally  used  by 
children  as  playthings,  your  verdict  should  be  for  the  defendant;  if  you 
believe  that  their  chief  use  is  for  household  purposes;  and  that  they  are 
known  as  toys  in  the  trade."  That  is  true.  If  they  were  not  known  by 
the  trade  as  toys,  then  it  is  true  that  it  is  not  important  that  they  may 
have  been  used  as  playthings,  if  their  chief  use  was  for  household  pur- 
poses; but  if  they  were  known  in  the  trade  as  toys,  then  it  does  not 
make  any  odds  how  they  were  used.  "5.  If  you  find  that  there  is  no 
trade  designation  of  these  articles  as  toys,  then  the  question  becomes 
purely  and  simply  one  of  fact,  viz. : — What  is  the  predominating  use 
to  which  these  articles  are  devoted,  and  if  you  believe  that  they  are  not 
chiefly  used  as  playthings  for  children,  then  your  verdict  should  be  for 
the  defendant.  That  is  correct.  The  court  affirms  that.  This  asser- 
tion is  all  predicated  upon  your  not  finding  that  they  are  known  to  the 
trade  as  toys.  "6.  If  you  believe  that  the  articles  in  question  are 
bought  and  sold  under  the  names  of  a  cup,  saucer,  and  plate,  and  not 
under  the  name  of  toys,  then  your  verdict  should  be  for  the  defendant.*^ 
That  probably  means  the  same  thing.  If  they  are  not  designated  by 
and  known  to  the  trade  as  toys,  l)ut  are  known  simply  as  cups,  saucers, 
plates,  etc.,  then  they  irex©  properly  classified,  and  your  veniict  should 
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be  for  the  defendant.  "7.  A  *toy'  is  an  article  used  exclusively  for 
the  amusement  of  children,  and  if  you  believe  that  the  articles  in  ques- 
tion are  chiefly  used  by  children,  otherwise  than  as  playthings,  then 
they  are  not  toys  within  the  meaning  of  the  tariff  act,  and  your  verdict 
should  be  for  the  defendant:  provided  the  word  'toys'  has  no  special 
trade  meaning."  Here  again  is  the  same  thought.  What  is  asserted 
in  the  point  is  predicated  upon  your  not  finding  that  the  word  "toys" 
has  a  special  trade  meaning,  and  the  point  is  therefore  correct.  I 
shall  have  more  to  say  that  will  be  found  applicable  to  it  in  a  few  min- 
utes, when  I  come  to  define  the  distinction  between  the  meaning  of  the 
word  'Hoys"  as  used  in  common  speech,  and  when  used  as  a  trade  desig- 
nation, if  it  is  a  trade  designation.  "  8.  Upon  the  evidence  in  this  case,  the 
term  'toys'  should  not  be  given  any  technical  or  particular  or  commercial 
meaning,  but  should  receive  its  proper  signification  and  natural  import; 
and  if  the  articles  in  question  are  not  'toys'  in  the  popular  and  general 
sense  of  the  term,  but  are  used  for  ordinary  household  purposes,  like 
other  articles  of  earthenware,  and  if  such  use  is  predominating  and  not  ex- 
ceptional, then  your  verdict  should  be  for  the  defendant,"  This  is  true. 
But  it  is  proper  to  bear  in  mind  that  it  is  predicated  on  the  idea,  al- 
though not  so  stated,  that  you  do  not  find  this  term  "toy  "  to  have  a  trade 
signification.  The  ninth  point  raises  a  question  of  law,  which  for  the 
present,  the  court  must  rule  against  the  defendant.  I  would  prefer  to 
reserve  it,  but  it  contains  the  word  "if,"  and  while  there  is  no  question 
how  the  case  should  be  decided,  if  the  point  is  right,  the  circumstances 
are  not  such  as  will  enable  the  court  to  reserve  it,  and  direct  a  judg- 
ment for  the  defendant,  notwithstanding  the  verdict,  if  the  coUrt  here- 
after be  with  the  defendant  upon  the  point — in  the  absence  of  an  agree- 
ment between  the  parties  respecting  it,  and  therefore  the  point  must  be 
regarded  as  denied.  Having  thus  disposed  of  the  points  I  will  now  state 
the  case,  and  my  views  respecting  it,  in  a  connected  form. 

The  plaintifif  having  imported  the  merchandise  involved — consist- 
ing of  cups,  saucers,  plates,  and  mugs — it  was  classified  by  the  cus- 
toms officers  as  earthenware,  and  subjected  to  the  duty  imposed  by 
the  statute  on  this  class  of  merchandise — to-wit,  60  percent.  The  plain- 
tiff claims  that  it  should  have  been  classified  as  "toys,"  and  subjected  to 
the  duty  imposed  by  the  statute  on  this  class,  to-wit: — 35  per  cent.  He 
tiierefore  seeks  in  this  suit  to  recover  the  difference  between  36  and  60 
per  cent.,  which  he  paid.  The  term  "toys,"  used  in  the  statute,  is  to 
receive  the  signification  ordinarily  attributed  to  it  in  cotnmon  speech, 
unless  the  evidence  shows  that  it  has  a  different  trade  signification,  that 
is,  that  it  is  differently  used  and  understood  wlien  applied  to  such  mer- 
chandise, by  those  engaged  in  commerce  respecting  it,  and  had  such  dif- 
ferent signification  at  the  date  of  the  statute,  1883.  The  signification 
of  the  term  in  common  speech,  embraces  only  such  things  as  are  pri- 
marily intended  for  the  entertainment  and  amusement  of  children.  It 
does  not  matter  that  they  may  be  susceptible  of  other  uses;  if  the  pre* 
donainating  design  and  use  is  such  amusement  and  entertainment,  the 
articles  fall  within  the  signification  of  the  term  "toys"  as  employed  in 
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ordinary  speech.  If  the  predominating  use  is  not  to  amuse,  although 
the  articles  may  be  suitable  for,  and  be  applied  to,  this  purpose,  they 
are  not  toys  within  the  common  signification,  as  before  stated;  that  is 
within  the  meaning  of  the  term  as  employed  in  common  speech.  If 
therefore  you  do  not  find  from  the  evidence  that  the  term  "toys"  has  a 
different  trade  signification,  as  before  explained,  the  criterion  just  indi- 
cated will  guide  yoa  in  determining  whether  the  articles  here  involved 
are  "toys."  If,  however,  you  find  that  it  has  such  different  trade  sig- 
nification, then  the  statute  must  be  understood  as  using  the  term  in  this 
sense,  and  its  ordinary  signification  in  common  speech  before  explained, 
will  cease  to  be  of  any  importance  in  disposing  of  this  case.  That  it  has 
a  well-understood  trade  signification,  the  evidence  seems  to  put  beyond 
doubt.  The  witnesses  on  both  sides  testify  that  the  term"toy  "  (at  the  date 
of  the  statute,  and  for  many  years  before)  was  in  common  use  among  those 
engaged  in  this  branch  of  commerce.  They  (the  witnesses)  differ  only  as 
respects  the  scope  of  its  application.  The  question  of  fact  for  your  con- 
sideration therefore,  seems  to  be  narrowed  to  the  inquiry:  What  is  the 
scope  of  the  term  as  thus  used,  or  rather,  what  was  its  scope  at  the 
date  of  the  statute?  In  other  words,  what  was  then  embraced  within 
the  signification  of  the  term  "toys"  as  employed  by  merchants  engaged 
in  this  branch  of  commerce?  Did  it  include  the  articles  here  involved? 
The  plaintiff's  witnesses,  merchants,  engaged  in  this  trade,  testify  that 
it  did  embrace  them.  These  witnesses  are  numerous,  and  have  had 
large  experience  in  the  trade.  If  you  believe  them — ^if  their  statements 
are  reliable,  they  settle  the  question;  and  the  articles  must  therefore 
be  classified  as  "toys,"  and  a  verdict  rendered  for  the  plaintiff  in  the 
amount  of  his  claim.  On  the  other  hand  a  number  of  witnesses  were 
called  by  the  defendant  who  testified  that  the  term  as  used  in  the  trade 
did  not,  at  the  time  referred  to,  and  does  not  now,  embrace  these  arti- 
cles. That  its  scope  was  and  is  narrower — as  they  describe.  Whether 
their  experience  and  intelligence  respecting  the  question  are  t\B  great  as 
that  of  the  plaintiff's  witnesses,  and  whether  their  testimony  is  as  reli- 
able and  valuable,  you  must  judge. 

The  plaintiff  has  also  placed  before  you  numerous  trade  circulars  or 
price-lists  containing  information  on  the  subject.  From  this  evidence, 
and  any  other  you  may  find  in  the  cause  bearing  on  the  question,  you 
must  decide  whether  the  term  "toy"  as  used  in  the  trade  at  the  date 
of  the  statute,  did  or  did  not  embrace  these  articles.  If  you  find  it  did, 
your  verdict  will  be  for  the  plaintiff  as  before  stated.  If  you  do  not  so 
find,  your  verdict  will  be  for  the  defendant. 

There  is  no  place  here  for  sympathy  or  prejudice.  If  you  find  that 
the  term  in  question  has  a  well-known  trade  signification,  (had  at  the 
date  of  the  statute,)  and  that  these  articles  fall  within  it,  your  ver- 
dict must  be  for  the  plaintiff,  no  matter  whether  the  trade  designation 
seems  to  you  to  be  reasonable,  or  not.  If  you  do  not  so  find,  your  ver- 
dict must  bo  for  the  defendant. 
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Lemairb  Fbedeb  Co.,  Limited,  v*  Cadwaladeb,  Collector* 

iCircuit  Courts  E.  D,  Pennsylvania.    October  15, 1889.) 

Customs  DrTiBS—Ci4A8siFiOATioN— Hooks  for  Cardiwo-Mackines. 

Iron  hooks,  used  in  tlie  manufacture  of  feeders  for  wloker  cards  in  a  carding- 
machine,  sharpened  after  being  set  in  the  cylinder,  but  first  hammered  up  in  the 
iron  and  then  struck  in  a  die,  and  known  to  the  trade  as  hooks,  and  not  as  iron 
forgines,  are  a  manufactured  article,  within  the  meaning  of  the  tariff  act,  and  lia- 
ble to  duty  under  paragraph  210,  Tariff  Index,  (New.) 

At  Law. 

This  was  a  suit  brought  by  tbe  Lemaire  Feeder  Company,  Limited, 
to  recover  certain  customs  duties  alleged  to  have  been  improperly  exacted 
in  an  importation  of  iron  hopks  used  in  the  construction  of  carding- 
machines.  They  were  returned  as  manufactures  of  metal,  and  the  duty 
assessed  under  paragraph  216,  Tariff  Index,  (New,)  Schedule  C,  in  ac- 
cordance with  the  Treasury  Decisions  6798,  7668,  and  8323;  and  the 
plaintiff  protested  that  they  were  dutiable  as  forgings  of  iron  at  two  and 
a  half  cents  per  pound  under  paragraph  167,  Id.  But,  upon  the  trial, 
witnesses  called  upon  his  behalf  testified  that  the  article  was  not  known 
in  trade  as  an  iron  forging;  that  it  was  first  hammered  out  of  the  iron, 
and  afterwards  pressed  in  a  die,  and  subsequently  sharpened,  after  being 
placed  in  a  carding-machine  by  a  finishing  process;  and  that  they  were 
sold  under  the  name  of  hooks." 

FraTtk  P.  Pritchard^  for  plaintiff. 

William  WiUcina  Oarr,  Asst.  U.  S.  Atty.,  and  J<An  R.  Read,  U,  S.  Atty., 
for  defendant. 

By  direction  of  the  court,  (Butleb,  J.,)  plaintiff  suffered  a  nonsuit. 


Hempstead  et  al.  v.  Cadwalader,  Collector. 
(Circuit  CowrU  E.  D,  Penfuylvanto.    April  7, 1890.) 

Customs  Dutibs— Entkt  without  Invoice— Storage  Chabqbs. 

Where  mercbanclise  is  entered  by  appraisement  without  invoice,  and  the  entrj 
is  incomplete  for  want  of  particulars,  and  is  taken  into  the  custody  of  the  collector 
of  the  port  and  conveyed  to  a  warehouse,  the  charges  for  storage  and  labor  are 
legaL 

At  Law. 

This  suit  was  brought  to  recover  charges  for  cartage,  storage,  and  labor, 
allied  to  have  been  improperly  collected  by  the  collector  upon  certain 
importations  of  merchandise  under  the  following  circumstances:  Goods 
were  brought  to  the  port  of  Philadelphia,  and  entry  made  for  immediate 
consumption,  together  with  an  application  under  Rev.  St.  §  2869,  (ar- 
ticle 328,  General  Customs  Regulations  of  1884,)  under  oath  to  enter 
v.42F.no.lO— 34 
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dutiable  goods  of  less  than  8100  in  value  by  appraisement,  and  also  the 
affidavit  that  no  invoice  had  been  received  of  the  merchandise  described 
in  the  application.  The  goods  were  sent  to  the  appraiser's  store,  and 
there  kept  until  the  appraisement  was  made  and  the  entry  completed; 
the  charges  were  accordingly  made  for  the  labor  of  liauling,  the  storage 
to  be  paid  by  the  importer.  A  protest  was  filed  that  under  Rev.  St. 
§§  2859,  2926,  it  is  provided  that  imported  merchandise  may  be  entered 
by  appraisement  without  invoice,  and  that,  lender  sections  2789,  2926, 
2963,  merchandise,  the  entry  of  which  may  be  incomplete  for  want  of 
particulars,  should  be  taken  into  the  custody  of  the  collector  of  the 
port,  and  conve3'ed  to  some  warehouse  or  store-house,  and  there  remain 
until  the  particulars  were  ascertained  by  exhibition  of  original  invoice 
or  by  appraisement.  It  was  claimed  in  the  protest  that  no  charges 
could  be  exacted  by  the  collector  except  when  incurred  for  the  storage 
of  merchandise  awaiting  appraisement  or  invoice,  and  that  they  were 
not  chargeable  where  the  merchandise  was  sent  to  the  United  States 
public  store  for  appraisement  purposes  only,  inasmuch  as  under  Rev. 
St.  §  2955  that  place  was  for  appraisement  purposes  only,  and  not  for 
the  storage  of  the  goods. 

F,  P.  Prichard,  for  plaintiffs. 

W,  W,  Carr,  Asst.  U.  S,  Atty.,  and  John  R.  Read^  U.  S.  Atty.,  for 
defendant. 

The  court,  (Butler,  J.,)  after  the  counsel  for  the  plaintiff  had  pre- 
sented his  case,  suggested  that  its  view  of  the  law  was  against  the  conten- 
tion of  plaintiff;  a  voluntary  nonsuit  was  suffered* 


Lee  v.  Upson  &  Hart  Co.  d  cd. 
(Circuit  CourU  V,  Con7iecticut    June  11, 1890.) 

Patents  por  Inventions— Infringement —Hollow  Knife  Handles. 

Letters  patent  No.  865^819,  July  5,  1887,  to  Horatio  Jordan,  for  an  art  of  weldine 
the  ends  of  metal  tubes,  had  particular  reference  to  the  manner  of  shaping  and 
bending  the  oval  or  round  ends  of  the  hollow  handles  of  steel  cutlery,  so  as  to  but- 
weld  the  handles,  and  make  a  perfect  seam,  which  would  not  leak.  The  improvo- 
ment  consisted  in  shaping  the  blank  so  as  to  form  at  the  end  of  the  tube  double  lips 
or  projections,  which  were  adapted  to  be  bent  inwardly,  and  welding  them  together 
by  the  use  of  dies.  He/d,  that  the  patent  was  not  infringed  by  the  use  of  a  similar 
plan  of  turning  the  ends  of  the  tube  inward,  and  but-welding  them,  since  before 
the  patent  was  issued  such  a  plan  was  known  and  practiced,  though  it  was  not 
carried  out  weU  enough  to  be  a  commercial  success. 

In  Equity.     Bill  for  infringement  of  letters  patent. 
Edward  S.  Beach  and  J.  E,  Maynadier,  for  complainant. 
John  P.  BarUeU,  for  defendants. 

Shipman,  J.     This  is  a  bill  in  equity  which  is  based  upon  the  alleged 
infringement  of  two  letters  patent,  the  first  being  No.  365,819,  dated 
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July  5,  1887,  to  Horatio  Jordan,  assignor  to  William  W.  Lee,  for  an 
innprovement  in  the  art  of  welding  the  ends  of  metal  tubes,  and  the 
other  being  No.  365,829,  dated  July  5,  1887,  to  the  said  Lee,  for  an 
improvement  in  the  art  of  making  hollow  handles.  Nothing  need  be 
said  in  regard  to  the  Lee  patent,  as  it  is  conceded  that  its  infringement 
was  not  proved.  The  improvement  described  in  the  Jordan  patent  had 
particular  reference  to  the  manner  of  shaping  and  bending  the  oval  or 
round  ends  of  the  hollow  handles  of  steel  cutlery,  so  as  to  bul-weld  the 
handles,  and  make  a  perfect  seam,  which  would  not  leak.  Great  difii- 
culty  had  been  experienced  in  the  manufacture  of  this  kind  of  knives, 
because  the  ends  of  the  handles  could  not  be  made  perfectly  water-tight, 
either  by  brazing  or  by  lap-welding.  No  difficulty  had  been  experi- 
enced in  but-welding  the  side  seam  of  the  handle.  The  Jordan  im- 
provement consisted  in  shaping  the  blank  so  as  to  form  at  the  end  of 
the  tube  double  lips  or  projections,  which  were  adapted  to  be  bent  in- 
wardly towards  each  other,  in  bending  these  projections  towards  each 
other,  and  afterwards  in  welding  between  dies  so  shaped  as  to  force  the 
inwardly  bent  portions  together.  The  particular  form  which  is  given 
to  the  end  of  the  tube  by  turning  the  edges  inwardly  towards  each  other 
is  the  distinctive  feature  of  the  improvement.     The  claim  is  as  follows: 

"The  improved  art  herein  described  of  but-welding  the  ends  of  metal  tubes» 
consisting  in  first  shaping  the  end  to  be  welded,  then  closing  the  end  of  the 
tube  sutRciently  to  bring  the  edges  each  opposite  to  tlie  other,  and  then  heat- 
ing and  welding  between  dies  shaped  to  force  the  inwardly  bent  portions  of 
the  end  of  the  tube  together,  and  form  a  but-weld,  substantially  as  and  for 
tiie purposes  set  forth.*' 

Before  the  date  of  Jordan's  improvement,  the  handles  of  hollow 
handled  cutlery  had  been  made  by  but-welding  the  side  seams,  and  by 
soldering,  brazing,  and  lap- welding  the  end  seam,  and  all  these  methods 
of  uniting  the  edges  of  the  tubular  blank  were  well  known.  The  fact 
that  side  seams  were  but-welded  is  not  important,  for  there  is  an  im- 
portant practical  difference  between  but-welding  a  longitudinal  seam, 
where  very  little  fin  is  formed,  and  but-welding  the  end  portions  of  a 
tube  where  the  metal  is  contracted  into  a  cup-like  form,  and  flows  out 
more  than  it  does  at  the  sides.  The  flat  or  "square"  ends  of  the  hand- 
les of  the  Beecher  and  Patterson  patents  were  lap- welded.  The  Jeralds 
and  Lawton  patent  of  1884  showed  a  tubular  metiJlic  blank  for  a  hol- 
low handle,  having  at  one  end  projecting  lips  which  were  bent  inwardly, 
edge  to  edge,  and  brazed  together.  The  lips  of  the  blank  were  very 
like  the  Jordan  blank,  were  bent  towards  each  in  the  same  way,  but 
nearer  together  than  in  that  blank,  for  the  purpose  of  being  cemented 
by  the  brazing  process.  A  Jeralds  and  Tjiwton  blank,  of  the  proper 
thickness,  was  capable  of  being  but-welded  by  the  use  of  the  appropri- 
ate dies,  and  a  skilled  forger  of  metals  could  have  but-welded  such  a 
blank  before  the  date  of  the  Jordan  invention,  if  he  had  been  told  to 
do  it.  Under  this  state  of  facts,  without  other  testimony  in  regard  to 
the  history  of  the  art,  it  would  seem  to  be  an  advance  not  amounting  to 
invention,  to  bring  the  inwardly  inclined  end's  of  the  Jeralds  and  I^aw- 
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ton  blank  together  by  welding  instead  of  by  brazing;  but  an  inspection 
of  the  various  patents  in  the  case,  and  the  testimony  of  the  expert  me- 
chanics, other  than  the  two  Messrs.  Hart,  who  are  connected  with  the 
defendant  company,  indicate  that,  as  a  matter, of  history,  much  time 
and  thought  had  been  inefifectually  spent  by  experts  in  groping  for  suc- 
cess in  the  manufacture  of  hollow  handles.  A  study  of  the  history  of 
the  art  wiJl  lead  to  the  conclusion  that  the  idea  of  but-welding  the  end 
of  a  Jeralds  and  Lawton  blank  was  the  fruit  of  an  inventive  mind.  It 
is  established  by  the  testimony  that  this  idea  had  been  carried  out,  and 
hollow  handled  table  cutlery  had  been  manufactured  in  a  small  way  by 
the  Messrs.  Hart,  in  the  defendant's  shop,  in  and  prior  to  1881,  who 
but-welded  blanks  which  were  made  substantially  after  the  Jeralds  and 
Lawton  pattern;  that  the  knives  were  used,  and  were  given  away;  and 
that  samples  were  sent  to  the  plated  cutlery  establishments  in  the  neigh- 
borhood. They  were  made  from  too  thin  steel,  were  probably  not  well 
made,  and  were  unfavorably  received.  I  think  that  but  very  few  were 
sold.  The  fact  that  the  oflficers  of  the  different  factories  for  the  manu- 
facture of  plated  cutlery  to  which  these  samples  were  sent,  and  who 
have  testified,  do  not  recollect  their  existence,  is  unimportant;  for  the 
receipt  at  the  respective  factories  of  samples  of  actual  or  alleged  im- 
provements is  not  so  unusual  an  occurrence  as  to  impress  itself  upon 
the  minds  of  the  witnesses. 

The  complainant  at  this  point  of  the  case  urges  that  the  Jeralds  and 
Lawton  blank  and  the  Jordan  blank  are  different  things,  because  the 
edges  of  the  earlier  blank  are  brought  close  together  for  the  purpose  of 
brazing,  while  there  is  a  considerable  space  between  the  edges  of  the 
later  blank.  It  is  said,  with  a  good  deal  of  earnestness,  that  if  the  ends 
of  the  Jordan  blanks  were  bent  together,  as  is  the  case  with  *^  Hart's 
Oval  Handle,"  (which  is  substantially  like  the  Jeralds  and  Lawton 
blank,)  there  would  be  metal  in  a  space  which  ought  to  be  empty,  and 
that  such  metal  would  be  surplusage,  and  would  either  form  a  fin  which 
would  prevent  the  dies  from  coming  together  and  interfere  with  the  per- 
fection of  the  weld,  or  would  be  driven  within  the  hollow  space  which 
would  tend  "to  crippling  of  the  surface  of  the  hollow  handle."  It  is 
thus  contended  that  the  invention  consisted  in  part  in  so  arranging  the 
lips  with  reference  to  each  other  that  there  would  be  no  surplusage  of 
metal,  and  only  a  small  fin,  and  that,  therefore,  merely  but-welding  a 
Jeralds  and  Lawton  blank  was  far  from  the  Jordan  invention.  The  dif- 
ficulty in  the  circumstances  referred  to  is  rather  the  difiiculty  of  mak- 
ing an  article  with  commercial  success,  than  the  impossibility  of  mak- 
ing, with  the  use  of  proper  dies,  a  but- weld;  for  it  is  testified  by  the 
plaintiff,  who  is  an  expert  upon  the  subject,  that,  under  favorable  con- 
ditions of  dies,  the  end  should  but- weld,  and  it  seems  most  plain  that 
if  the  handles,  made  after  the  pattern  of  "Hart's  Oval  Handle,"-  were 
not  properly  but-welded,  and  too  much  fin  was  created,  the  cause  would 
be  apparent  to  the  skilled  mechanic,  who  would  make  his  dies  of  the 
proper  shape,  and  would,  from  the  knowledge  gained  by  experience, 
regulate  the  space  between  'the  edges,  which  were  to  be  brought  together 
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and  thoroughly  welded  by  the  dies.  It  may  be  added  that  the  patent 
places  no  stress  Upon  the  particular  distance  between  the  edges  of  the 
tubular  blank.  After  the  idea  had  been  reached  that  but-welding  the 
end  of  a  tubular  blank  could  be  beneficially  obtained  by  inwardly  bend- 
ing the  edges  of  the  blank  towards  each  other,  the  shape  of  the  dies  and 
the  separation  of  the  edges  by  the  blank  were  matters  of  detail,  to  be 
wrought  out  by  the  mechanical^  rather  than  by  the  inventive,  mind. 
The  defendant's  testimony  is  to  the  effect  that,  alter  the  oval  handle  had 
been  made,  and  beiore  the  date  of  the  application  for  the  patent,  it 
manufactured  the  round  stub  and  handle,  the  blank  for  which  is  con- 
ceded to  be  like  the  Jordan  blank,  from  which  the  plaintiff  supposes 
that  the  round  handle  was  copied.  I  am  inclined  to  the  opinion  that 
the  round  handle  was  a  modification  of  the  oval  handle,  and  was  not 
copied  from  the  Jordan  invention;  but  I  do  not  place  the  decision  upon 
that  ground,  but  upon  the  prior  invention  of  the  oval  handle,  which 
was  manufactured  in  accordance  with  the  distinctive  characteristic  of 
the  Jordan  methodi  although  with  little  commercial  success.  The  bill 
is  dismissed. 


NiPPERT  et  (d.  V.  The  J.  B.  Williams. 
(Oirouit  C&urtt  D.  Kentudcy.    April  6, 1800.) 

1.  MaRITIMB  LiBK-^AdVANCSS—ACGOMMODATIOK  INDOB8BS8. 

Where  a  draft,  drawn  in  a  foreign  port  by  the  master  of  a  steamer  upon  the  own- 
ers, to  the  order  of  a  firm  accustomed  to  furnish  the  steamer  with  supplies,  is  in- 
dorsed by  the  firm,  and  discounted  with  a  bank,  and  the  proceeds  immediately 
turned  over  to  the  master,  the  firm  is  an  accommodation  ipdorser  only ;  and  although 
it  has  taken  up  the  draft,  which  bears  upon  its  face  the  words,  "Charge  to  wages 
and  supply  account,  ^  it  cannot  assert  a  Uen  against  the  steamer  for  the  amount 
thereof. 

2,  Samb—Dutt  or  Inquiry. 

It  is  incumbent  upon  one  who  makes  advances  to  the  master  of  a  steamer  in  a 
foreign  port  to  ascertain  for  what  purposes  the  monev  is  needed ;  and  although  ad- 
vances are  made  upon  drafts  against  the  owners  which  bear  upon  their  faces  the 
words,  ** Charge  to  wages  and  supply  account,"  there  is  no  lien  except  for  the 
amounts  actually  used  in  discharging  claims  which  constitute  a  lien  against  her. 

Reversing  89  Fed.  Rep.  828. 

In  Admiralty.  Libel  for  advances.  On  appeal  from  district  court, 
30  Fed.  Rep.  823. 

Goodloe  &  Barr^  for  libelants. 

Ktwx  &  Reed  and  Browrij  Humphrey  &  Davie,  for  intervener. 

Jackson,  J.  The  question  presented  by  the  appeal  and  cross-appeal 
in  this  case  relates  to  the  proper  distribution  or  disposition  to  be  made 
of  the  surplus  proceeds  in  the  registry  of  the  court  arising  from  the  sale 
of  the  steamer  or  tow-boat  J.  B.  WiUiams.  The  contest  over  the  fund 
is  between  the  intervening  claimant,  I.  D.  Risher,  as  mortgagee  of  the 
boat,  and  M.  Nippert  &  Co.,  who  on  February  16,  1889,  libeled  the  J. 
B.  Williams  for  alleged  advances  made  to  her  master  in  December,  1888, 
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and  February,  1889,  to  enable  him  to  pay  ofiF  the  crew  and  hands  of  the 
vessel,  and  supply  bills  furnished  her  by  others.  The  steamer  was  sold 
during  the  progress  of  the  proceedings,  and  the  proceeds  thereof  were 
deposited  in  the  registry  of  the  court.  Intervening  libelants,  asserting 
maritime  liens  against  the  boat,  and  as  to  whose  claims  there  was  no 
dispute,  have  all  been  paid  out  of  said  proceeds  of  sale,  and  there  re- 
mains in  the  registry  a  considerable  surplus,  as  to  which  libelants,  Nip- 
pert  &  Co.,  claim  priority  of  lien  for  their  alleged  advances  to  the  sleamer, 
or  to  the  master  thereof  on  the  credit  of  the  boat;  while  Risher,  as 
mortgagee  of  the  steamer,  controverts  the  validity  of  said  libelants'  lien, 
and  claims  said  fund  as  properly  belonging  to  himself.  The  district 
court  rejected  a  portion  of  libelants'  claim  and  allowed  the  balance. 
From  this  decree  both  sides  have  appealed.  The  material  facts  of  the 
case  on  which  the  questions  of  law  arise,  and  the  rights  of  the  respective 
claimants  depend,  are  the  following,  viz.: 

The  steamer  J.  B.  Williams  was  owned  by  the  Grand  llake  Coal  Com- 
pany, a  private  firm  or  copartnership,  composed  of  Joseph  B.  Williams, 
James  Williams,  John  Williams,  and  Thomas  Patterson,  residents  of 
Pittsburgh,  Pa.,  which  was  the  firm's  place  of  business,  and  the  home 
port  of  said  steamer,  and  where  she  was  registered  or  enrolled.  John 
Williams,  one  of  the  partners,  was  the  captain  and  master  of  the 
vessel,  and  Thomas  Patterson,  another  partner,  was  one  of  his  pilots. 
The  Grand  Lake  Coal  Company  was  engaged  in  the  coal  trade  between 
Pittsburgh  and  point?  south  on  the  Ohio  and  Mississippi  rivers,  by  means 
of  barges  which  were  transported  by  its  tow-boats,  of  which  the  steamer 
J.  B.  Williams  was  the  largest.  The  J.  B.  Williams,  being  the  largest 
tow-boat  on  the  river,  at  the  opening  of  navigation  in  the  fall  would 
come  down  from  Pittsburgh  to  Louisville,  Ky.,  with  a  tow  of  barges 
loaded  with  coal.  After  carrying  its  tow  to  destination,  the  steamer 
would  return  to  Tx)uisvi]le,  and  lie  up  there,  or  at  the  landing  on  the 
Indiana  side  of  the  river,  and  await  the  coming  down  of  another  tow  of 
coal-barges  from  Pittsburgh,  which  upon  arrival  it  would  take  charge  of 
and  transport  south  to  destination,  generally  New  Orleans,  and  then  re- 
turn to  Louisville,  where  its  crew  would  be  paid  off,  and  the  boat  would 
be  tied  up  until  other  barges  arrived  to  be  carried  south.  So  that,  after 
coming  down  from  Pittsburgh  in  the  fall,  said  steamer  rarely,  if  ever, 
returned  to  that  port  during  the  season  of  navigation,  but  made  Louis- 
ville, or  the  Indiana  port  opposite,  her  starting  and  returning  port  dur- 
ing the  period.  Upon  her  return  from  trips  south,  her  crew  and  hands 
would  be  paid  off.  Her  services  being  chiefly  rendered  for  her  owners, 
she  earned  but  little  money  with  which  to  meet  her  expenses,  "wiiich 
were  considerable  for  each  trip  south  and  back. 

The  libelants,  M.  Nippert  &  Co.,  were  and  are  ship-chandlers  and 
dealers  in  boat  stores  at  Ix)uisville,  and  were  in  the  habit  of  furnishing 
said  steamer  with  supplies  upon  the  order  or  request  of  her  master. 
Their  bills  for  such  supplies  were  generally  paid  at  the  company's  office 
in  Pittsburgh.  Libelants  knew  that  John  Williams,  the  master  of  the 
steamer,  and  Thomas  Patterson,  the  piloti  were  each  members  of  ttaid 
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firm  styled  the  "Grand  Lake  Coal  Company."  In  addition  to  furnishing 
said  steamer  with  boat-store  supplies,  libelants  were  in  the  habit,  after 
each  return  trip  of  the  steamer,  of  indorsing  a  draft  of  the  master  drawn 
at  Ix)ui8ville  upon  the  Grand  I^ake  Coal  Company,  at  Pittsburgh,  for  such 
aiTiount  as  the  master  might  indicate  or  desire  to  meet  the  accrued  ex- 
penses of  the  vessel.  Such  draft  or  drafts  were  made  payable  to  the  order 
of  M.  Nippert  &  Co.,  and  contained  upon  their  face  the  statement  or  di- 
rection to  "charge  to  wages  and  supply  account  of  str.  J.  B.  Williams." 
After  indoi-sement  by  said  M.  Nippert  &  Co.,  the  drafts,  usually  drawn 
payable  90  days  after  date,  would  be  discounted  by  the  Masonic  Savings 
Bank  at  Louisville,  and  the  proceeds  thereof  be  paid  over  to  the  master, 
and  be  by  him  or  the  clerk  of  the  steamer  expended  or  disbursed.  This 
manner  of  raising  funds  for  the  steamer  continued  for  13  or  14  years. 
No  question  was  ever  madie  by  the  drawees  of  the  master's  authority  thus 
to  draw  upon  them,  and  his  drafts,  indorsed  by  Nippert  &  Co.,  and  dis- 
counted by  the  Masonic  Savings  Bank  of  Louisville,  were  in  every  in- 
stance honored  by  acceptance  upon  presentation;  and'  at  maturity  were 
taken  up  by  the  drawees,  the  owners  of  the  steamer,  except  the  drafts 
involved  in  the  present  controversy.  The  Masonic  Savings  Bank,  which 
cashed  or  discounted  such  drafts  of  the  master,  required  an  indorser 
thereon,  and  such  indorsement  was  made  generally,  if  not  in  every  in- 
stance, by  libelants. 

The  steamer  having  returned  from  a  towing  trip  to  New  Orleans,  and 
the  master,  John  Williams,  needing  funds  for  the  boat,  and  $2,000  for 
the  Grand  Lake  Coal  Company,  went  to  libelants  on  December  11, 1888, 
to  raise  and  procure,  in  the  usual  way,  the  sum  of  $6,500  for  said  pur- 
pose. He  drew  his  draft  as  captain  for  that  amount,  payable  90  days 
after  date,  to  the  order  of  libelants,  on  the  Grand  Lake  Coal  Company, 
at  Pittsburgh,  Pa.,  the  draft  expressing  on  its  face  that  it  was  for  "value 
received,  and  charge  to  wages* and  supply  account  of  steamer  J.  B.  Will- 
iams." This  draft  was  indorsed  in  blank  by  M.  Nippert  &  Co.,  and 
Christian  Bosche,  the  financial  member  of  said  firm,  went  with  the  mas- 
ter to  the  Masonic  Savings  Bank  of  Louisville  to  have  it  discounted.  It 
was  discounted  by  said  bank,  the  discount  and  exchange  charged  and 
deducted  from  the  face  of  the  draft  being  $135,  leaving,  as  the  net  pro- 
ceeds of  the  draft,  the  sum  of  $6,364.96,  which  was  placed  to  the  credit 
of  the  indorsers  on  the  books  of  the  bank,  and  for  which  M.-  Nippert  & 
Co.  at  the  same  time  drew  their  check,  which  was  payable  "to  proceeds 
of  draft  or  bearer."  On  this  check  of  $6,364,95,  for  the  proceeds  of  the 
draft,  the  bank  paid  over  to  the  master  of  the  steamer  the  sum  of 
$3,864.95,  and  for  the  balance  issued  its  two  drafts  on  the  Importers'  & 
Traders'  National  Bank  of  New  York,  payable  to  the  order  of  M.  Nip- 
pert &  Co., — one  for  the  sum  of  $500,  which  said  Nippert  &  Co.  spe- 
cially indorsed  to  the  order  of  James  Raflferty,  a  pilot  on  the  J.  B.  Will- 
iams, to  whom  that  amount  was  due  from  the  steamer;  the  other  for  the 
sum  of  $2,000,  which  said  M.  Nippert  &  Co.  indorsed  to  the  order  of 
the  Grand  Lake  Coal  Company,  and  which  was  forwarded  to  said  com- 
pany, and  used  by  it.     This  application  of  the  $2,000  bank  draft  will 
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be  further  noticed  and  explained  later  on.  The  proceeds  of  his  $6,500 
draft,  received  by  the  master,  amounting  to  $3,864.95,  appears  to  have 
been  used  by  him  or  the  clerk  of  the  steamer  in  paying  off  the  boat's 
crevr,  to  whom  about  $2,972.30  was  then  due,  and  for  supplies.  Said 
draft  for  $6,500,  so  discounted  by  the  bank,  was  accepted  by  the  draw- 
ees on  December  19,  1888.  Early  in  January,  1889,  the  J.  B.  Will- 
iams made  another  trip  to  New  Orleans,  and  returned  about  February 
11,  1889,  tying  up  on  the  Indiana  side  of  the  Ohio  river,  opposite  Lou- 
isville, and  on  the  12th  February,  1889,  the  master  again  went  to  libel- 
ants for  the  purpose  of  raising  the  sum  of  $7,800  to  meet  the  wants  of 
the  steamer.  Christian  Bosche,  libelants'  financial  manager,  explains  in 
his  deposition  what  then  occurred  between  the  captain  and  himself.  He 
says: 

''The  captain  came  in  in  the  morning,  and  he  had  a  little  memorandum  on 
which  was  S7,600  or  $7,800, 1  cannot  tell  exactly  which,  that  he  said  that  he 
needed  for  the  boat.  I  asked  him  if  that  was  not  a  large  amount.  He  told 
me  that  he  had  drawn  no  money  in  New  Orleans;  that  he  owed  bills  at  Mem- 
phis for  supplies,  and  at  different  points;  also  Howard  Ainslie  &  Cochran  & 
Co. ;  and  his  yearly  officers  were  pretty  well  behind,  and  it  would  take  all  that 
to  pay  it  out.  He  says:  *  Do  you  want  any  money?  *  I  says:  *Iwouldliko 
to  have  the  money  to  pay  my  November  bill  of  stores  that  I  supplied  in  No- 
vember, and  a  few  little  bills  paid  here  for  you.'  My  bill  was $972.80,  which, 
with  costs  paid  out  for  the  boat,  made  $1,022.30.  That,  added  to  the  $7,600 
or  $7,800,  (I  am  not  positive  what  the  amount  was,)  made  about  $8,800.  He 
says:  « You  had  better  make  a  draft  for  $9,000; '  which  I  did,  and  we  went 
and  had  it  discounted,  and  here  is  the  check  for  the  proceeds  which  I  gave  to 
the  bank,— $8,824.25.  The  draft  is  for  $9.000»  and  that  is  less  the  discount. 
The  discount  on  that  $9,000  draft  and  exchange  on  Pittsburgh  was  $175.25." 

Said  draft  was  in  the  same  form  as  the  December  draft  for  $6,600.  It 
was  drawn  by  John  Williams,  captain,  payable  90  days  after  date,  to 
the  order  of  M.  Nippert  &  Co.,  with  the  direction  on  its  face  to  "charge 
to  wages  and  supply  account  of  steamer  J.  B.  Williams,"  and  addressed 
to  the  Grand  Lake  Coal  Company,  at  Pittsburgh,  Pa.,  as  the  drawees. 
The  proceeds  of  this  draft  were  placed  to  the  credit  of  M.  Nippert  &  Co., 
the  indorsers,  and  at  the  time  of  the  discount  they  drew  their  check, 
"Pay  to  proceeds  of  str.  J.  B.  Williams,  draft,  or  bearer, "for  the  amount 
of  said  proceeds,  $8,824.25,  which  was  applied  as  follows:  $1,022.30 
in  paying  their  own  bill,  for  which  they  were  given  a  deposit  ticket  by 
the  bank,  and  the  balance  of  $7,801.95  was  paid  over  by  the  bank  to 
John  Williams,  the  master  of  said  steamer,  and  was  by  him  appropri- 
ated and  expended  as  follows:  $2,556.69  was  used  in  paying  off  the 
crew;  $1,159.15  was  paid  to  Thomas  Patterson,  one  of  the  partners  and 
joint  owners  of  the  steamer,  for  services  as  pilot,  and  the  balance  was  ap- 
propriated by  Capt.  John  Williams,  also  a  partner  and  joint  owner  of  the 
the  boat,  towards  the  payment  of  his  salary  as  master.  When  Capt, 
Williams  applied  to  libelants  on  February  12,  1889,  to  assist  him  in 
raising  the  money  he  wanted  for  the  steamer,  the  derk  of  the  boat,  Ike 
Williams,  accompanied  him,  and  had  on  the  back  of  an  envelope  a 
memoranda  of  the  items  making  up  the  sum  wanted.     This  memoranda. 
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which  the  proof  satisfied  the  court  was  shown  to  and  seen  by  said  Chris- 
tian Bosche,  was  as  follows:  "Crew,  $3,000;  Capt.  Thomas  Patterson, 
11,000;  Capt.  Jno.  Williams,  $2,000;  bills  amt.  to  $1,300;  sundries, 
1500."  Said  Bosche  knew  that  said  Patterson  and  Capt.  Williams  were 
members  of  the  firm  that  owned  the  steamer;  that  Capt.  Williams  was 
■one  of  the  yearly  officers,  and  was  informed,  not  only  by  Capt.  Will- 
iams, but  by  said  memoranda,  that  a  portion  of  the  money  wanted  was 
for  the  benefit  of  said  yearly  officers.  But,  aside  from  said  memoranda, 
Capt.  W'iUiams  and  Christian  Bosche,  the  managing  member  of  libelants' 
firm,  who  conducted  said  transactions,  both  state  that  the  latter  made 
no  inquiry  as  to  the  items  for  which  money  was  wanted  by  the  master, 
when  applied  for  and  raised  as  above  stated;  that  libelants  merely  took 
the  captain's  word  for  what  he  wanted,  or  for  the  amount  he  needed  for 
the  boat,  and  raised  it  in  the  above-described  manner,  without  asking  any 
questions  or  making  any  inquiry,  or  without  being  furnished  any  state- 
ment as  to  the  particular  items  or  objects  for  which  the  money  was 
wanted  or  needed.  The  funds  were,  however,  understood  by  libelants 
to  be  for  the  purposes  of  the  streamer,  such  as  the  payment  of  her  crew, 
stores,  supplies,  and  running  expenses. 

When  said  drafts  for  $6,500  and  $9,000  were  drawn  and  discounted, 
neither  the  master  nor  the  steamer,  or  her  owners  had  any  fuods  on 
hand  at  Louisville,  or  on  the  Indiana  side  of  the  river,  where  the  steamer 
was  lying,  with  which  to  pay  the  crew  and  supply  bills.  There  was  at 
said  respective  dates  no  imperative  or  pressing  necessity  for  money  ex- 
-cept  to  pay  ofif  the  steamer's  crew,  which  was  generally  discharged  after 
each  return  trip  of  the  boat.  The  steamer  and  her  owners  were  not 
without  credit  at  Louisville.  It  is  shown  that  the  master  could  have 
raised  money  for  the  wants  of  the  steamer  on  similar  paper  at  Louisville 
through  other  sources  than  libelants.  The  master  made  no  express 
hypothecation  of  the  steamer  to  secure  said  drafts,  or  the  proceeds 
thereof,  or  to  protect  libelants  as  indorsers  thereof.  Libelants  supposed 
that  said  drafts  containing  the  words,  "Charge  to  wages  and  supply  ac- 
<;ount  of  str.  J.  B.  Williams,"  gave  them  a  preferred  lien  on  the  steamer. 
They  state  that  the  money  was  raised  and  supplied  on  the  credit  of  the 
boat  as  usual,  and  that  said  recital  on  the  face  of  the  drafts  was  intended 
to  record  the  fact.  The  proof,  however,  discloses  no  understanding  or 
agreement  between  libelants  and  the  master  or  owners  that  said  drafts, 
or  the  proceeds  thereof,  were  to  constitute  any  lien  upon  the  steamer; 
nor  does  it  appear  that  libelants  ever  communicated,  either  to  the  master 
■or  owners,  this  supposition  that  the  words,  "Charge  to  wages  and  supply 
account  of  str.  J.  B.  Williams,"  on  the  face  of  the  drafts,  created  a  lien 
upon  the  steamer.  Neither  as  to  said  drafts  of  December  11, 1888,  and 
February  12,  1888,  nor  as  to  any  former  draft  of  like  character  and  pur- 
pose, does  it  appear  that  libelants  kept  or  made  any  account  or  charge, 
against  said  steamer  or  her  master  or  owners;  for  either  the  face  of  said 
drafts  or  the  proceeds  thereof.  On  the  other  hand,  the  books  of  the 
ateamer,  containing  the  contemporaneous  entries  of  the  transactions, 
-3how  that  the  amounts  of  said  drafts  of  December  11,  1888,  and  Febru- 
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ary  12,  1889,  like  all  previous  ones  drawn  for  the  purpose  of  raising 
funds  for  the  boat,  were  debited  to  cash,  while  the  discount  charged  for 
cashing  said  drafts,  together  with  all  other  suras  paid  out  of  the  proceeds 
received  therefrom;  are  credited  to  cash.  On  February'  13,  1889,  the 
Grand  Lake  Coal  Company,  or  the  partners  comprising  said  firm,  con- 
veyed said  steam  tow-boat  J.  B.  Williams  to  the  intervening  claimant, 

I.  D.  Risher,  by  way  of  mortgage,  to  secure  to  him  the  payment  of  $20,- 
000,  due  him  from  said  company.  Said  mortgage  was  duly  filed  for 
record  on  February  14,  1889,  and  recorded  in  the  collector'3  office  for 
the  port  of  Pittsburgh,  as  required  by  law  in  such  cases.  The  firm 
shortly  thereafter  made  a  general  assignment  for  the  benefit  of  its  cred- 
itors. Upon  learning  of  the  company's  failure,  libelants  requested  the 
Masonic  Savings  Bank,  as  the  holder  and  owner  of  said  drafts  of  Decem- 
ber 11,  1888,  and  February  12,  1889,  to  recall  the  former,  which  had 
been  accepted,  and  not  to  forward  the  latter  for  $9,000,  which  had  not 
been  presented  for  acceptance,  which  the  bank  did.  On  February,  16, 
1889,  libelants  filed  their  libel  against  said  steamer  J.  B.  Williams,  al- 
leging, in  the  third  and  fourth  articles  thereof,  that  on  December  11, 
1888,  and  February  12,  1889,  they  had  furnished  and  advanced  to  said 
steamer  the  respective  sums  of  $6,500  and  $9,000,  at  the  request  of  the 
master,  and  upon  his  representation  that  said  amounts  were  at  said  dates 
needed  for  the  purpose  of  paying  wages  of  the  boat's  crew  and  hands, 
supplies,  and  that  said  advances  were  made  on  thecredit  of  said  steamer 
as  well  as  of  the  owners.  Five  or  six  days  after  the  steamer  was  libeled, 
libelants  gave  their  paper  or  note  to  the  Masonic  Savings  Bank  for  the 
$9,000  draft,  and  the  master  then  and  that  time  gave  them  a  receipt  for 
$9,000,  the  amount  represented  by  the  draft,  and  the  note  they  gave  the 
bank  to  take  up  the  draft.  This  note  they  have  not  yet  paid  in  full. 
Under  an  order  entered  in  August,  1889,  libelants  withdrew  $7,500  of 
the  funds  in  court,  which  they  used  in  paying  off  the  draft  of  December 

II,  1888,  for  $6,500,  and  in  making  a  partial  payment  on  the  $9,000  in- 
debtedness to  the  bank.  •  Under  the  same  order,  the  intervening  claim- 
ant, I.  D.  Risher,  withdrew  $3,500  of  said  funds.  Said  order  does  not 
appear  in  the  record,  nor  does  it  appear  whether  said  parties  are  liable 
to  return  or  refund  said  amounts.  There  still  remains  in  the  registry 
of  the  court,  of  said  proceeds  of  the  steamer,  $8,548.22.  At  the  hear- 
ing in  the  district  court,  libelants  produced  said  two  drafts  for  $6,500 
and  $9,000,  and  offered  to  surrender  the  same. 

By  the  decree  of  the  district  court  libelants  were  allowed  the  full 
amount  of  the  draft  for  $9,000,  with  interest  since  February  12,  1889, 
and  $4,500  of  the  draft  for  $6,500,  with  interest  since  December  11, 
1888,  which  sums  were  declared  a  maritime  lien  on  said  steamer,  and 
entitled  to  priority  of  payment  out  of  the  proceeds  thereof  remaining  in 
the  registry  of  the  court.  The  $2,000  sent,  as  above  stated,  to  the 
Grand  Lake  Coal  Company,  December  11,  1888,  out  of  the  proceeds  of 
the  draft  for  $6,500,  was  not  allowed  to  libelants.  From  so  much  of 
daid  decree  as  disallowed  said  sum  of  $2,000  libelants  have  appealed, 
and  from  so  much  of  said  decree  as  allows  libelants  said  sum  of  $9,000 
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aud  $4,500  the  intervening  claimant  and  mortgagee,  I.  D.  Risher,  has 
appealed.  Since  said  appeals  were  perfected,  libelants  have  filed  in  this 
court,  without  leave  of  the  court,  so  far  as  the  record  discloses,  an 
amended  libel,  alleging  that  said  sum  of  62,000,  which  was  forwarded 
to  the  Grand  Lake  Coal  Company,  out  of  the  proceeds  of  the  draft  of 
December  11,  1888,  for  $6,500,  was  applied  in  part  payment  of  a  pre- 
vious draft  of  like  character,  which  matured  about  that  time,  and  under 
the  following  circumstances:  On  April  7,  1888,  the  captain  of  the  J. 
B.  Williams  drew  a  draft  on  the  Grand  Lake  Coal  Company,  at  Pitts- 
burgh, for  the  sum  of  $5,500,  payable  90  days  after  date,  to  the  order 
of  libelants,  containing  on  its  face  the  usual  words,  "Charge  to  wages. 
and  supply  account  of  str.  J.  B.  Williams,"  which  was  indorsed  by  li- 
belants, and  discounted  by  said  Masonic  Savings  Bank;  the  master  of  the 
steamer,  as  alleged,  receiving  the  proceeds.  That  at  the  maturity  of 
said    draft,  which  the  drawees  accepted,  it   was  renewed   on  July  9, 

1888,  for  the  sum  of  $4,000,  for  which  a  draft  was  drawn  upon  the 
company,  by  Joseph  B,  Williams  individually,  payable  at  90  days,  to 
the  order  of  the  Masonic  Savings  Bank,  containing  the  words,  "Charge 
to  wages  account  of  str.  Jos.  B.  Williams."  This  draft  was  indorsed  in 
blank  by  M.  Nippert  &  Co.  It  was  not  taken  up  at  maturity,  but  was 
paid  in  part  and  renewed  for  $3,000,  by  draft  for  that  amount,  dated 
October  9,  1888,  drawn  by  John  Williams,  captiiin,  on  said  coal  com- 
pany, payable  60  days  after  date  to  the  order  of  M.  Nippert  &  Co.,  say- 
ing on  its  face,  "Charge  to  wages  and  supply  account  of  steamer  Jos.  B. 
Williams."  This  draft  was  indorsed  by  M.  Nippert  &  Co.  It  was  duly 
accepted;  and  as  it  matured  on  the  12th  December,  1888,  said  sum  of 
$2,000,  out  of  the  proceeds  of  the  draft  of  December  11,  1888,  for  $6,- 
500,  was  forwarded  to  the  coal  company  to  take  it  up,  and  said  amount 
was  so  applied.  It  is  accordingly  claimed  for  libelants  that  said  sum  of 
$2,000,  disallowed  them  by  the  decree  below,  went  to  pay  off  a  prior 
subsisting  maritime  lien  on  the  steamer  arising  out  of  the  $5,500  draft  ot 
April  7,  1888,  and  kept  alive  by  said  renewals.  There  is  no  evidence, 
aside  from  the  paper  itself,  as  to  what  the  $5,500  draft  of  April  7, 1888, 
was  given  for,  nor  what  amount  of  the  proceeds  thereof,  if  any,  were  re- 
ceived by  the  master  for  the  use  qf  the  steamer,  or  how  expended,  if  re- 
ceived; nor  upon  what  consideration  said  draft,  and  the  renewals  there- 
of, were  indorsed  by  libelants.  The  renewal  draft  of  July  9,  1888,  for 
$4,000,  was  not  drawn  by  the  master,  but  by  Joseph  B.  Williams,  and 
was  made  payable  to  the  order  of  the  Masonic  Savings  Bank,  and  was 
indorsed  by  libelants. 

On  the  foregoing  facts,  the  court  finds  or  reaches  the  following  con- 
clusions of  law: 

1.  That  the  claims  of  libelants  to  be  allowed  said  sum  of  $2,000,  sent 
on  December  11,  1888,  direct  to  the  Grand  Lake  Coal  Company,  out  of 
the  proceeds  of  the  draft  of  $6,500,  drawn  and  discounted  on  that  da}', 
cannot  be  sustained,  and  was  properly  rejected  by  the  district  court. 

2.  That  neither  the  dralts  of  December  11,  1888,  and  February  12, 

1889,  for  the  respective  sums  of  $6,500  and  $9,000,  nor  the  proceeds 
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thereof  received  by  the  master  of  said  steamer  J.  B.  Williams,  consti- 
tuted any  maritime  lien  on  said  steamer  or  its  proceeds  in  favor  of  libel- 
ants. 

There  was  no  express  agreement  or  understanding  that  either  libel- 
ants, or  the  bank  discounting  such  drafts,  should  have  any  lien,  mari- 
time or  otherwise,  on  the  steamer  to  secure  the  payment  of  the  drafts. 
The  words  contained  on  the  face  of  the  drafts,  "Charge  to  wages  and  sup- 
ply account  of  str.  J.  B.  Williams."  had  no  other  operation  and  effect 
than  merely  to  notify  and  advise  the  drawees  of  the  objects  for  which 
the  drafts  were  drawn,  and  the  account  to  which  upon  payment  it  should 
be  charged.  These  words  did  not,  nor  did  the  drafts  themselves,  create 
a  lien  on  the  vessel. 

In  The  Woodland,  104  U.  S.  180,  the  master's  drafts  on  the  owners  ex- 
pressed on  their  face  that  they  were  recoverable  against  the  vessel,  freight, 
and  cargo.  The  drafts  were  not  paid,  and  the  holders  thereof  libeled 
the  boat.     The  supreme  court  held  that — 

*'The  drafts  did  not  themselves  create  a  lien  on  the  vessel;  unless  the  debt 
for  which  they  were  given  bound  the  vessel,  the  drafts,  notwithstanding  what 
is  expressed  on  their  face,  did  not.  If  the  owners  owed  Niles  [the  payee  of 
the  drafts]  nothing  under  his  contract  with  the  master  for  the  repairs  and 
supplies  which  had  been  furnished,  he  had  no  lien  on  the  vessel  which  he  or 
any  one  else  could  enforce  in  admiralty.  For  the  purposes  of  this  suit,  the 
libelants  occupy  no  better  position  than  Niles;  and  If  he  could  not  recover 
they  cannot.  Having  advanced  their  money  in  good  faith,  they  may  not  be 
affected,  so  far  as  their  remedies  against  the  parties  to  the  drafts  are  con- 
cerned; *  *  *  but  if  the  vessel  owed  Niles  nothing,  it  does  not  owe 
them." 

Libelants  had  no  claim  against  the  owners,  or  lien  upon  the  steamer, 
for  the  amounts  represented  by  said  drafts  at  the  time  they  were  drawn 
and  discounted.  They  had  made  no  loan  or  advances  of  their  own 
funds  or  money  to  the  master  for.  the  use  of  the  steamer,  which  the 
drafts  were  intended  to  repay.  They  indorsed  the  master's  drafts  to  en- 
able him  to  obtain  from  the  Masonic  Savings  Bank  the  proceeds  thereof. 
The  bank  derived  title  to  the  drafts  through  their  indorsement,  which 
was  manifestly  made  for  accommodation  of  the  drawer  and  owners  of 
the  steamer,  and  paid  over  the  proceeds  thereof,  lefss  discount  and  ex- 
change, to  the  master.  The  bank  furnished  the  money  upon  the  drafts, 
and  the  contingent  liability  of  libelants  as  indorsers  thereof.  Libelants 
had  no  right  of  ownership  to  the  proceeds  of  the  drafts  by  virtue  of  their 
indorsement.  They  did  not  own  the  drafts  before  they  were  discounted. 
They  had  advanced  or  paid  no  consideration  for  the  drafts,  and  were  not 
the  holders  thereof  for  value  when  transferred  to  the  bank,  nor  did  they 
assume  the  primary  liability  of  taking  them  up  at  their  maturity.  On 
the  contrary,  the  drafts  were  drawn  to  be  discounted  for  the  benefit  of 
the  steamer  in  the  usual  way,  and  as  between  the  steamer  and  her  own- 
ers and  the  libelants,  the  latter  occupied  the  position  of  accommodation 
indorsers.  If  the  bank,  t^hile  holding  the  drafts,  had  attempted  to  en- 
force  against  the  steamer  a  maritime  lien  for  their  payment,  its  claim 
could  not  have  been  sustained,  either  as  to  the  drafts  or  the  proceeds 
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thereof  received  by  the  master,  under  the  authority  of  The  TFoodianc?,  be* 
cause  the  words  expressed  on  the  face  of  the  paper,  "Charge  to  wages 
and  supply  account  of  str.  J.  B.  Williams,"  did  not  operate  to  create  a 
lien  upon  the  steamer;  because  the  bank  did  not  discount  the  drafts 
upon  the  credit  of  the  steamer,  or  upon  the  faith  thalt  the  boat  was  hy- 
pothecated for  their  payment,  and  because  the  libelants,  through  whose 
indorsement  it  acquired  title  to  the  drafbs,  had  no  such  lien  upon  the 
steamer  at  the  time  they  were  indorsed  and  received  by  the  bank. 

When  the  libelants  took  up  the  drafts,  after  libeling  the  steamer,  they 
certainly  did  not  thereby  acquire  any  new  maritime  lien  on  the  steamer 
superior  to  that  held  by  themselves,  before  they  were  discounted  or  by 
the  bank  as  the  first  holder  thereof  for  value.  It  being  settled  that  libel- 
ants advanced  no  consideration  for,  and  acquired  no  beneficial  right  in 
and  to,  the  drafts  when  drawn,  and  that  said  drafts  did  not  operate  either 
as  an  express  or  implied  hypothecation  of  the  steamer,  notwithstanding 
the  direction  on  their  face  to  charge  the  amounts  thereof  to  wages  and 
supply  account  of  the  steamer,  they  can  only  be  regarded  as  commercial 
paper,  executed  for  the  purpose  of  discount  for  the  benefit  of  the  owners 
of  the  steamer,  and  libelants,  in  taking  up  the  same,  under  their  liability 
as  indorsers  either  before  or  after  maturity,  can  occupy  no  better  posi- 
tion in  respect  to  liens  on  the  steamer  than  the  bank,  the  first  holder  for 
value,  from  whom  they  acquired  the  paper,  which  acquisition  conferred 
upon  them  their  first  and  only  right  to  enforce  payment,  even  against 
the  owners  of  the  steamer.  If  libelants  had  advanced  their  own  money 
to  the  master  as  and  for  the  purposes  alleged  in  their  libel,  and  indicated 
on  the  face  of  the  draft,  and  had  accepted  the  drafts  as  a  mode  of  repay- 
ment or  as  conditional  payment  therefor,  the  question  would  have  been 
different.  But  that  was  not  the  real  transaction.  Libelants  only  loaned 
the  credit  of  their  names  by  indorsing  drafts,  in  and  to  wliich  they  had 
no  right,  title,  or  interest;  and,  on  the  loan  of  this  credit,  the  drafts  are 
discounted,  and  the  proceeds  received  by  the  master  and  owners.  In 
the  careful  examination  of  the  authorities  which  the  court  has  made  in 
the  investigation  of  this  case,  no  decision  has  been  found  which  will  war- 
rant the  court  in  placing  a  loan  of  credit  in  the  shape  of  an  accommoda- 
tion indorsement  upon  commercial  paper  upon  the  same  footing  as  an 
actual  advance  of  funds  to  a  master  to  enable  him  to  discharge  maritime 
liens.  In  the  absence  of  any  controlling  authority  on  the  point,  our 
conclusion  is  that  libelants'  indorsement  of  the  drafts  for  accommoda- 
tion, and  their  subsequent  taking  up  of  the  same,  do  not  sustain  the  al- 
legations of  their  libel  that  they  made  advances  to  the  master  of  the 
steamer  on  December  11, 1888,  and  February  12, 1889,  which  gave  them 
a  maritinae  lien  upon  the  boat  for  any  portion  of  said  drafts.  It  is 
proper  to  state  that  the  foregoing  considerations,  which  lead  the  court  to 
this  conclusion,  do  not  appear  to  have  been  called  to  the  attention  of,  or 
been  considered  by,  the  learned  district  judge,  who  declared  a  maritime 
lien  in  libelants'  favor  for  the  amount  of  said  drafts,  less  the  $2,000,  re- 
mitted to  the  drawers  out  of  the  proceeds  of  the  draft  of  December  11, 
1888,  for  $6,500,  as  above  explained.     In  reaching  a  conclusion  adverse 
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to  the  right  of  libelants  to  any  maritime  lien  upon  said  steamer  or  its 
proceeds,  either  on  said  drafts,  or  for  the  proceeds  theroof  received  by 
the  master  and  owners  of  the  steamer,  it  is  a  source  of  gratification  that 
the  amount  involved  is  sufficient  to  enable  libelants  to  have  that  con- 
clusion reviewed  by  a  higher  tribunal. 

3.  That  if  libelants  could  be  considered  as  having  made  advances  to 
the  master  for  the  purpose  of  paying  the  steamer's  crew,  and  for  suplplies 
furnished  her,  constituting  maritime  liens,  their  right  of  recovery,  under 
the  facts  and  circumstances  of  this  case,  would  be  limited  to  the  amounts 
actually  used  by  the  master  in  discharging  such  liens.  If  they  did  not 
see  the  memoranda  made  by  the  boat's  clerk,  showing  the  items  for  which 
the  money  was  wanted  on  February  12,  1889,  three  of  which — sun- 
dries, $500;  for  Capt.  Williams,  $2,000;  and  for  Capt.  Patterson,  $1 ,000 
— were  not  lien  claims,  they  made  no  inquiry  as  to  the  items  or  partic- 
ular objects  for  which  the  master  desired  funds.  A  party  lending  to  a 
master  in  a  foreign  port  cannot  shut  his  eyes  to  existing  facts  as  they  ap- 
pear, or  by  reasonable  inquiry  could  be  made  to  appear,  and  deal  with 
the  master  as  a  general  agent  of  the  vessel  and  owners,  whose  representa- 
tives he  may  trust  and  act  upon  without  any  diligence  or  inquiry  on  his 
part  as  to  the  extent  of,  and  character  of,  the  vessel's  needs  and  necessities. 
Necessity  creates  the  agency  and  confers  the  authority  on  the  master  to 
borrow  or  secure  loans  on  the  credit  of  the  vessel,  and  that  necessity 
equally  defines  the  limits  to  which  he  may  rightfully  go,  and  the  lender 
treating  with  him  must  make  inquiry  and  judge  for  himself;  and  at  bis 
own  risk,  whether  the  desired  advance  is  a  matter  of  such  necessity  as  to 
bring  it  within  the  master's  agency  and  authority.  The  cases  on  this 
subject,  which  it  is  not  deemed  necessary  to  review,  do  not,  in  my  opinion, 
establish  the  proposition  contended  for  by  counsel  for  libelants,  and  an- 
nounced in  the  opinion  of  the  district  judge,  that  a  lender  in  a  foreign 
port  can  act  alone  upon  the  master's  representation  as  to  the  purpose  for 
which  the  loan  is  wanted,  and,  if  such  expressed  purpose  is  maritime  in 
its  character,  thereby  acquire  a  maritime  lien  on  the  vessel  for  the  full 
amount  of  the  advances  made.  When  funds  are  advanced  to  the  master 
to  discharge  valid  existing  maritime  liens,  and  are  so  used,  the  lender 
may  properly  and  equitably  stand  in  the  place  of  the  lienholders,  whose 
demands  have  been  discharged  with  funds  furnished  by  him.  It  seems 
to  me  that  the  weight  of  reason  and  authority  supports  this  position,  es- 
pecially in  the  case  of  a  lender  who  makes  no  inquiry,  but  shuts  his 
eyes  as  to  the  necessary  wants  of  the  vessel.  I  think  it  the  safer  and  the 
sounder  doctrine  to  follow  the  intimation,  if  not  the  point  actually  de- 
cided, in  the  cases  of  The  A.  R.  Dunlnp^  1  Low.  350;  Tlie  Tangier,  2  Low. 
7-15;  The  Guiding  Star,  9  Fed.  Rep.  521,  18  Fed.  Rep.  264;  The  Cum- 
berland, 30  Fed.  Rep.  453;  The  Dora,  34  Fed.  Rep.  343;  The  Wymiiing, 
36  Fed.  Rep.  494;  The  Augustine  Kobbe,  37  Fed.  Rep.  701,— that  where 
funds  are  advanced  to  the  master  on  the  credit  of  the  vessel,  otherwise 
than  upon  bottomry  bond,  to  enable  him  to  pay  off  maritime  liens,  and 
the  funds  are  so  used  or  applied,  the  lender  acquires  a  Hen  of  equal  rank 
and  standing  to  those  discharged  with  the  funds  so  advanced;  that  money 
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borrowed  to  pay  a  bill  stands  in  the  same  relation  to  the  vessel  as  the  bill 
paid.  If  that  was  a  lien,  so  is  the  new  debt  created  by  the  loan,  but  not 
otherwise. 

But,  without  dwelling  on  this  question,  which  is  controlled  by  the  sec- 
ond conclusion  oif  law  finding  that  libelants  acquired  no  maritime  lien 
on  said  steamer  J.  B.  Williams  by  reason  of  said  draft  transactions,  it 
follows  that  the  intervening  claimant,  I.  D.  Risher,  as  mortgagee,  has 
the  better  right  to  the  proceeds  of  said  steamer,  to  the  extent  of  his  mort- 
gage lien  thereon.  It  is  accordingly  ordered  and  adjudged  that  the  de- 
cree of  the  district  court  declaring  a  lien  upon  and  directing  payment  out 
of  the  proceeds  of  said  steamer  in  libelants'  favor,  to  the  extent  of  said 
drafts  for  $9,000  and  $6,600,  less  the  $2,000,  as  aforesaid,  be,  and  the 
same  is  hereby,  reversed,  and  the  libel  in  respect  to  said  claims  covered  by 
the  third  and  fourth  articles  thereof,  together  with  the  amended  libel  filed 
in  this  court  is  dismissed,  atlibelants'  costs.  The  proceeds  of  the  vessel, 
to  the  extent  of  his  mortgage,  are  awarded  to  the  claimant^  I.  D.  Risher, 
and  a  decree  will  be  entered  accordingly. 


CoNGDON  et  al,  V.  The  Eleanob. 
(District  Cour%  D.  South  Carolina.   June  8, 1890.) 

Salyaoe — Compensation. 

The  schooner  £.  went  ashore,  and,  faUing  in  its  efforts  to  get  off,  sent  for  the  tugs 
C.  and  B.  The  master  of  the  C,  which  first  arrived,  refused  to  do  anything  because 
of  the  danger,  but  promised  to  come  with  the  other  tug  the  next  morning.  Both 
tugs  came  down,  and  the  E.,  having  again  made  efforts  to  get  off  and  failed,  was 
towed  into  deep  water,  and  into  port.  The  weather  was  calm  during  the  whole 
time,  and  the  £.  was  not  in  imminent  danger,  but  a  gale  would  have  exposed  her 
to  great  danger.  The  tugs  were  at  no  time  in  danger.  The  E.  was  valued  at  $16,000, 
and  her  cargo  at  $4,000,  aud  the  tugs  at  $20,000  and  $15,000,  respectively.  Held,  that 
this  was  salvage  service,  and  the  tu^s  were  each  entitled  to  $800,  to  be  assessed 
pro  rata  on  the  vessel,  cargo,  and  freight. 

In  Admiralty.     Libel  for  salvage. 
Smythe  (Sc  Lee,  for  libelant. 
/.  N.  Nathans,  for  claimants. 

SiMONTON,  J.  This  is  a  libel  for  salvage.  The  Eleanor,  a  three-mast 
schooner,  between  three  and  fotir  hundred  tons  burden,  went  ashore  on 
the  ocean  beach  of  North  island,  on  the  night  of  21st  February,  1890. 
North  island  is  on  the  northern  side  of  the  Geoi-getown  bar.  The  weather 
was  perfectly  calm,  and  so  continued  for  the  whole  period  of  her  stay  on 
the  beach.  She  lay  quietly  all  night.  The  next  morning,  as  the  hour 
of  high  tide  (10  o'clock)  approached,  efforts  were  made  to  get  her  off 
with  a  kedge  anchor.  She  could  not  use  her  heavy  anchors.  Those 
efforts  failed.  They  were  renewed  at  the  succeeding  high  tide,  with  the 
same  result.  On  that  afternoon  the  master  of  the  schooner  ha«l  requested 
a  person  who  told  him  that  he  was  on  his  way  to  Georgetown  to  send  to 
him  the  tugs  Congdon  and  Brewster,  the  only  sea  tugs  in  that  port.    The 
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Congdon  did  not  get  the  message,  but  came  down  of  her  own  accord,  and 
stopped  at  the  landing  on  the  inside  beach  of  North  island.  Her  master 
walked  across  the  island;  saw  the  master  of  the  schooner;  refused  his 
request  to  pull  the  schooner  off  that  night,  as  it  was  too  dangerous;  and 
promised  to  come  down  the  next  morning  with  his  tug  and  the  Brewster. 
He  went  back  in  his  tug  to  Georgetown.  On  the  next  morning  the  efforts 
on  the  part  of  the  schooner  to  get  off  were  renewed.  The  two  tugs  came 
to  her.  The  Eleanor  sent  a  small  boat  to  the  Congdon,  and  got  a  100- 
fathom  line,  which  was  attached  to  her.  A  line  was  passed  from  the 
Congdon  to  the  Brewster.  Both  tugs  pulled  straight  ahead,  and  in  about 
15  minutes  the  schooner  got  into  deep  water,  was  carried  over  the  bar, 
and  towed  to  Georgetown.  The  Eleanor,  when  pulled  off,  was  lying  on 
a  beach  open  lo  the  Atlantic.  At  dead  low  water,  she  was  <iry.  The 
high  tide  came  all  around  her.  She  could  use  only  her  kedge  anchor, 
and  had  made  two  unsuccessful  attempts  to  get  off.  An  easterly  wind 
put  her  on  a  lee  shore.  A  westerly  wind  lowered  the  tide,  which  began 
to  neap  at  that  time.  She  was  not  in  immediate  or  imminent  danger, 
but  at  any  time  a  gale  would  expose  her  to  great  danger.  This  was  a 
salvage  service.  The  tugs  going  to  her  rescue  went  out  over  the  main 
entrance  of  Georgetown  bar  after  sunrise.  When  out  at  sea,  they  steamed 
around,  and  got  opposite  to  the  Eleanor.  Where  she  was,  the  beach 
sloped  gradually,  until  it  got  into  deep  water.  The  chart  put  in  evidence 
shows  a  shoal,  between  which  and  the  schooner  ran  a  slue.  At  this  point 
the  water  in  the  slue  had  good  depth,  19  and  15  feet,  shoaling, however, 
as  it  approached  the  bar.  The  Congdon  and  Brewster,  avoiding  the 
shoal,  entered  the  slue,  and  the  former  approached  the  schooner,  stern 
foremost.  She  was  under  perfect  command,  and,  at  the  suggestion  of 
danger  of  striking  bottom,  at  once  and  easily  got  away.  Her  line  was 
passed  to  the  Eleanor  in  the  latter's  boat.  The  tugs  pulled  straight 
ahead, — that  is,  away  from  the  beach, — and  the  Eleanor  floated  in 
the  deep  part  of  the  shore  without  serious  difficulty,  if  any  difficulty 
at  all.  So,  although  this  was  salvage  service,  it  was  rendered  without 
exposure  of  life,  and  with  a  minimum  of  danger  to  property.  Indeed, 
with  the  skillful  master  and  the  pilots  on  the  Congdon,  she  was  at  no 
time  in  danger,  and  the  Brewster  ran  no  risk  at  all.  It  is  true  that  the 
tugs  were  in  a  slue  scarcely,  if  ever,  used  by  tugs.  But  they  were  not 
in  the  shoal  part  of  the  slue,  which  rendered  it  dangerous  for  vessels  of 
their  draught.  The  Eleanor  is  valued  by  libelant  at  $16,000;  by  her 
master,  at  $6,000  or  $8,000.  She  is  12  or  14  years  old.  Her  cargo  is 
estimated  at  $4,000.  The  Congdon  is  worth,  say,  $20,000,  and  the 
Brewster,  $15,000.  Taking  all  these  facts  into  consideration,  let  the 
tugs  each  have  $300,  to  be  assessed  prorata  on  vessel,  cargo,  and  freight. 
If  the  parties  cannot  agree  as  to  the  rate,  upon  application  made  I  will 
refer  it.  The  libelants  who  own  the  tugs,  on  the  day  following  the  rescue, 
stated  the  price  they  wanted.  It  was  large;  but  the  respondent  gave  no 
answer  until  the  Saturday  following,  when  he  refused,  and  offered  a  very 
much  smaller  sum.  His  schooner  was  then  ready  for  sea.  Libelants  had 
no  course  open  but  this  suit.  Respondents  must  pay  the  costs.  Let  an 
order  be  entered  accordingly. 
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In  re  Beine.  In  re  Jockheck.  In  re  Schmidt.  Jh  re  Deisheb.  In  re 
ZiNN.  In  re  Copp.  In  re  Yount.  In  re  Sicher.  In  re  Tuchman. 
Lh  re  Bahbeb.     In  re  Bell. 

(Circuit  Court,  D.  Kansas,    June  14»  1890.) 

IxnoxiCATiHd  Liquors— Illvoal  Salb— Original  Packaobs— Habbas  Corpus. 

The  laws  of  Kansas  prohibiting  the  sale  of  intoxicating  liquors  within  the  state 
being  void,  as  in  contravention  of  the  interstate  commerce  clause  of  the  federal 
constitution,  in  so  far  as  they  apply  to  sales  by  an  agent  of  an  importer  outside  of 
the  state  of  liquor  in  the  original  packages  in  which  it  was  brought  into  the  state, 
without  regard  to  the  size  of  such  packages,  an  agent  imprisoned  for  such  sales  is 
deprived  of  his  liberty  in  violation  of  the  constitution  of  the  United  States,  and 
will  be  discharged  by  the  circuit  court  on  Tiabeas  corpus. 

Habeas  Corpus. 

Wheatf  Qiesney  &  Curtis,  David  Overmeyer,  Hazen  &  Hmhart,  Ekgene 
Hagan,  J.  M.  Sheafor,  Wm.  Warner,  and  H.  M.  OaUj  for  petitioners. 
A.  Hm  Vancej  B,  B,  Wdch,  and  T.  F,  Garvety  for  respondenta. 

Caldwell,  J.  Eleven  persons  have  separately  petitioned  this  court 
for  writs  of  habeas  corpus  to  relieve  them  from  alleged  imprisonment 
in  violation  of  the  constitution  of  the  United  States.  The  cases  were 
heard  together;  and,  while  there  is  some  difference  in  the  minor  details, 
the  material  and  controlling  facts  are  the  same  in  all  the  cases.  Prosecu- 
tions were  instituted  against  the  petitioners  charging  them  with  seDing 
liquor  in  violation  of  the  laws  of  this  state.  They  were  arrested,  and, 
failing  to  give  hail,  were  committed,  and  thereupon  filed  their  petitions  in 
this  court  aUegingthat  they  were  imprisoned,  in  violation  of  the  constitu- 
tion of  the  United  States,  in  virtue  of  criminal  prosecution  commenced 
against  them  severally  in  the  state  courts  of  Kansas  for  selling  liquor  in 
that  state  in  alleged  violation  of  its  constitution  and  laws;  that  the  liq- 
uor for  the  selling  of  which  they  were  prosecuted  and  imprisoned  was 
shipped  by  its  owners,  who  were  citissens  and  residents  of  the  state  of 
Missouri,  from  that  state  into  this  state,  and  sold  hy  the  petitioners,  as 
agents  of  such  shippers  and  importers,  in  the  original  packages  in  which 
it  was  shipped  by  its  owners  into  this  state;  that  they  sold  liquor  in  no 
other  manner;  and  that,  so  far  forth  as  the  constitution  and  laws  of  this 
state  make  such  sales  of  liquor  a  crime,  they  are  in  conflict  with  the  com- 
mercial clause  of  the  constitution  of  the  United  States,  and  void. 

The  uncontradicted  evidence  supports  the  allegations  of  the  petitions, 
namely, •that  certain  persons  and  firms  residing  and  doing  business  in  the 
state  of  Missouri  owned  and  shipped  from  that  state  into  this  State  distilled 
liquors  and  beer,  and  that  the  petitioners,  as  agents  for  said  shippers  and 
importers,  sold  said  liquor  in  this  state  in  the  original  packages  in  which 
it  was  shipped  into  the  state  by  its  owners,  and  sold  liquor  in  no  other 
manner. 

With  an  exception  not  material  to  be  considered  in  this  case,  the  con- 
stitution and  laws  of  this  state  make  it  a  crime  for  any  person  to  sell  liq- 
uor in  this  state.  The  constitution  and  laws  of  the  state  make  no  dis- 
v.42F.no.ll— 36 
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tinction  between  the  importer  who  sells  in  the  original  packages,  and  one 
who  sells  in  broken  packages  or  by  the  glass.  The  law  inflicts  the  same 
penalty  on  both.  Every  question  of  law  raised  in  these  cases  has  been 
decided  by  the  supreme  court  of  the  United  States.  That  court  in  a  re- 
cent decision  ^Leisy  v.  Hardin^  10  Sup.  Ct.  Rep.  681]  says: 

"That  ardent  spirits,  distilled  liquors,  ale,  and  beer  are  subjects  of  exchange, 
barter,  and  tralBc,  like  any  other  commodity  in  which  a  right  of  traffic  exists, 
and  are  so  recognized  by  the  usages  of  the  commercial  world,  the  laws  of 
congress,  and  the  decisions  of  courts,  is  not  denied.  Being  thus  articles  of 
commerce,  can  a  state,  in  the  absence  of  legislation  on  the  part  of  congress, 
prohibit  their  importation  from  abroad,  or  from  a  sister  state?  Or,  when  im- 
ported, prohibit  their  sale  by  the  importer?" 

These  questions  the  court  answered  in  the  negative,  and  that  an- 
swer is  conclusive  on  this  and  all  other  courts  in  this  country;  the  court, 
referring  to  the  laws  of  Iowa,  which,  like  the  laws  of  this  state,  make  it 
unlawful  for  the  importer  to  sell,  said: 

"The  plaintiffs  in  error  are  citizens  of  Illinois,  are  not  pharmacists,  and 
have  no  permit,  but  import  into  Iowa  beer  which  they  sell  in  original  pack- 
ages, as  described.  Under  our  decision  in  Bowman  v.  Railway  Co,,  125  U.  S. 
507,  8  Sup.  Ct.  Kep.  G89,  1062,  tliey  had  the  riglit  to  import  this  beer  into 
that  state;  and,  in  the  view  which  we  have  expressed,  they  had  the  right  to 
sell  it,  by  which  act  alone  it  would  br>come  mingled  in  the  common  mass  of 
property  within  the  state.  Up  to  that  point  of  time,  we  hold  that,  in  the 
absence  of  congressional  permission  to  do  so,  the  state  had  no  power  to  inter- 
fere by  seizure  or  any  other  action  in  prohibition  of  importation  and  sale  by 
the  foreign  or  non-resident  importer."  "The  legislation  in  question  is  to  the 
extent  indicated  repugnant  to  the  third  clause  of  section  8,  art.  1,  of  the  con- 
stitution of  the  United  States." 

It  was  then  no  offense  for  these  petitioners  to  sell  liquor  in  the  original 
packages  as  agents  for  the  non-resident  importers  and  owners.  Having 
a  right  to  make  such  sales  under  the  constitution  of  the  United  States  as 
construed  by  the  supreme  court  of  the  United  States,  any  imprisonment 
of  them  for  doing  that  act  is,  in  the  language  of  the  habeas  corpus  act, 
"in  violation  of  the  constitution"  of  the  United  States,  an'd  illegal;  and 
this  court  has  the  jurisdiction,  and  it  is  made  its  duty,  to  discharge  any 
person  so  illegally  held  in  custody.  Ex  parte  JRoyall,  117  U.  S.  241,  6 
Sup.  Ct.  Rep.  734;  Cunningham  v.  Neagle,  10  Sup.  Ct.  Rep.  658;  Et 
parte  Kieffer,  40  Fed.  Rep.  899;  In  re  Barber,  39  Fed.  Rep.  641,  10 
Sup.  Ct.  Rep.  862.  A  question  was  raised  in  the  argument  as  to  whether 
the  smallness  of  some  of  the  packages  sold  by  some  of  the  petition- 
ers did  not  deprive  them  of  the  protection  given  to  vendors-  of  orig- 
inal packages.  Single  bottles  of  beer  and  whisky,  packed  and  sealed 
or  nailed  up  in  boxes  made  of  pasteboard  or  wood,  were  shipped  and 
sold  in  that  shaj>e.  The  boxes  containing  one  bottle  were  not  packed  in 
any  other  box,  but  shipped  singly  and  separately  as  so  many  distinct 
and  separate  packages.  It  is  not  perceived  w^hy,  in  the  absence  of  ft 
regulation  by  congress  to  the  contrary,  the  importer  may  not  determine 
for  himself  the  form  and  size  of  the  packages  he  puts  up  for  export.  The 
idea  that  small  packages  of  liquor  cannot  be  treated  as  original  packages, 
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because  they  are  small,  springs  from  the  conviction  back  of  it  that  liquor 
in  any  form,  or  in  any  sized  package,  is  not  a  legitimate  subject  of  com- 
merce. That  question  is  put  at  rest  by  the  decision  of  the  supreme  court 
of  the  United  States  until  congress  shall  act.  As  long  as  packages  of  liq- 
uor in  any  form  or  size  may  lawfully  be  sold  by  the  importer  or  his 
agent  in  a  prohibition  state,  the  size  of  the  package  is  not  of  much  con- 
sequence. Whether  the  packages  be  large  or  small,  the  practical  effect 
will  be  to  seriously  impair  the  efficacy  of  all  laws  intended  to  protect  so- 
ciety from  the  evils  of  the  liquor  traffic.  It  was  foreseen  that  this  would 
be  the  consequence  of  the  decision  of  the  supreme  court.  Mr.  Justice 
Gray,  in  his  dissenting  opinion,  anticipated  as  a  result  of  the  decision 
of  the  court  the  very  state  of  things  now  confronting  the  people  of  this 
state.     He  says: 

"If  the  statutes  of  a  state  restricting  or  prohibiting  the  sale  of  intoxicating 
liquors  within  its  territory  are  to  be  held  inoperative  and  void  as  applied  to 
liquors  sent  or  brought  from  another  state,  and  sold  by  the  iruporter  in  what 
is  called  *  original  packages,'  the  consequence  must  be  that  an  inhabitant  of 
any  state  may,  under  tlie  pretext  of  interstate  commerce,  and  without  license 
or  supervision  of  any  public  authority,  carry  or  send  into  and  sell  in  any  and 
all  of  the  other  states  of  the  Union  intoxicating  liquors,  of  whatever  descrip- 
tion, in  cases  or  kegs,  or  even  in  single  bottles  or  flasks,  despite  any  legis- 
lation of  those  states  on  the  subject,  and  although  his  own  state  should  be  the 
only  one  which  had  not  enacted  similar  laws. " 

The  answer  of  the  court  to  this  suggestion  is  that  congress,  and  congress 
alone,  can  provide  a  remedy  for  the  evil  so  forcibly  stated  by  the  minor- 
ity of  the  court.     The  court  said: 

''The  responsibility  is  upon  congress,  so  far  as  the  regulation  of  interstate 
commerce  is  concerned,  to  remove  the  restriction  upon  the  state  in  dealing 
with  imported  articles  of  trade  within  its  limits  which  have  not  been  mingled 
with  the  common  mass  of  property  therein,  if  in  its  judgment  the  end  to  be 
secured  justifies  and  requires  such  action." 

I  do  not  sit  here  either  to  make  or  to  disregard  the  law,  but  to  enforce 
it  regardless  of  my  own  views  of  its  policy  or  justice.  It  is  to  the  leg- 
islative, and  not  to  the  judicial,  department  of  the  government  that  the 
people  of  this  and  all  other  states  must  look  for  relief  against  the  evils 
of  the  sale  of  liquor  in  original  imported  packages  by  the  importer  or  his 
agents.  The  several  petitioners  must  be  discharged.  Let  a  prayer  for 
appeal  and  its  allowance  be  entered  in  each  case.  The  stenographer  will 
file  with  the  clerk  the  testimony  in  all  the  cases;  and  the  testimony  re- 
lating to  each  case  will  be  filed  and  attached  to,  and  made  a  part  of,  the 
record  in  the  case. 
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TucHMAN  V.  Welch,  County  Attomej* 

YoxjNT  V.  Same, 

(CIreuie  Court,  D.  Karuaa.   July  10, 180a) 

U  OONBTITUTlOyAI.  lAw— SUITB  A0AIN8T  A  STATB— iKJimOTION. 

Ck)mp.  Laws  Kan.  1885,  o.  85,  S  1B|  provides  that  the  oountf  attorney  of  any 
ooaaty  in  which  a  liquor  nuisance  exists  may  maintain  an  action  In  the  name  of 
the  state  to  abate  and  perpetually  enjoin  it,  and.  that  ''any  person  yiolating  the 
terms  of  any  injunction  erauted  in  such  proceedings  shall  be  panished  as  for  con- 
tempt. **  Held,  that  a  suit  to  restrain  the  county  attorney  from  instituting  proceed- 
ings  for  contempt  against  one  who  has  violated  such  injunction,  is  not  a  suit  against 
the  state,  within  the  meaning  of  Const.  U.  B.  amend.  11,  whicn  in  effect  prohibits 
suits  against  a  state,  without  its  consent,  in  the  United  States  circuit  court. 

IL  Sahb— Pbocbedings  in  State  Coukt— Gontbmpt. 

Nor  is  an  injunction  against  the  institution  of  such  contempt  proceedings  an  in- 
junction against  the  proceedings  of  a  state  court,  which,  by  Rev.  St.  U.  S.  S  790, 
the  federal  courts  are  forbidden  to  grant,  except  in  oases  of  bankruptcy. 

lb  Bamb-Intoxigatistq  Liquobs— Original  Pagkaobs. 

Since  a  state  law  prohibiting  the  sale  of  intoxicating  liquors  by  non-resident  im- 
porters, in  the  same  packages  in  which  they  were  brought  Into  the  state,  is  void 
as  being  in  contravention  pi  the  interstate  commerce  clause  of  the  federal  oonsti- 
tution,  where  a  state  court  has  enjoined  such  sales  an  injunction  will  lie  from  the 
federal  courts  agiunst  the  institution  of  contempt  proceedings  by  the  county  attor- 
ney for  the  yiolation  of  the  state  injunction  under  Comp.  Laws  Kan.  1885,  a  85,  S 
18;  since  Rev.  St.  U.  S.  S  1979,  provides  that  any  person  who,  under  color  of  any 
state  law  or  statute,  subjects  another  to  the  deprivation  of  any  rights,  prly lieges, 
or  immunities  secured  by  the  constitution  of  the  United  States,  shall  be  liable  to 
the  injured  persnn  in  an  action  at  law  or  suit  in  equity,  to  be  proseouted  la  the  fed 
end  courts. 

In  Equity.     On  bill  for  injunction. 

This  litigation  grows  out  of  substantially  the  following  state  of  facts: 
The  supreme  court  of  the  United  States  having  recently  decided^  under 
the  prohibition  law  of  the  state  of  Iowa,  that  non-resident  manufacturers 
or  vendors  of  liquors,  wines,  and  beer  had  the  right  to  import  such  articles 
or  commodities  into  the  state  of  Iowa  (Leisy  v.  Hardin^  10  Sup.  Ct.  Rep. 
681,)  and,  as  a  consequence  of  the  right  of  importation,  the  further 
right  of  making  sales  of  those  commodities  in  the  form  of  the  original 
(lackages  in  which  they  were  shipped,  anything  in  the  state  law  to  the 
contrary  notwithstanding,  the  Anheuser-Busch  Brewing  Association,  a 
corporation  of  the  state  of  Missouri,  imported  from  its  business  house  in 
the  city  of  St.  Louis,  Mo.,  quantities  of  beer,  consigned  to  the  petitioner 
Bernard  Tuchman,  as  its  agent,  at  the  city  of  Topeka,  in  the  state  of 
Kansas;  the  said  Tuchman  also  being  a  citizen  of  the  state  of  Missouri. 
The  Joseph  Schlitz  Brewing  Company,  a  corporation  of  the  state  of  Wis- 
consin, imported  therefrom  into  the  state  of  Kansas  large  quantities  of 
beer,  consigned  to  the  petitioner  Landis  Yount,  as  its  agent;  the  said 
Yount  being  also  a  citizen  of  the  state  of  Wisconsin.  And,  as  claimed 
by  said  petitioners,  the  said  agents  sold  said  beer  in  the  state  of  Kansas 
in  the  original  packages  in  which  they  were  imported,  and  not  other* 
wise. 

As  these  two  cases  involve  substantially  the  same  questions  of  law,  the 
caiie  of  Tuchman  will  here  be  considered.     While  complainant  was  thus 
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engaged,  on  the  28th  day  of  May,  1890,  the  respondent,  Welch,  Acting 
as  county  attorney  of  Shawnee  county,  in  which  the  petitioner  was  con- 
ducting such  business,  filed  in  the  district  court  of  said  county  an  in- 
formation charging  the  petitioner  with  selling  intoxicating  liquors  in 
violation  of  the  prohibitory  law  of  Kansas,  and  caused  the  arrest  and 
confinement  in  jail  of  the  petitioner;  from  which  arrest  and  imprisonment 
the  petitioner  was  delivered  on  proceedings  by  a  writ  of  habeas  corpus 
sued  out  of  the  United  States  circuit  court  for  the  district  of  Kansas,  (ante, 
5450  presided  over  by  the  Honorable  Henry  C.  Caldwell,  cir- 
cuit judge.  Said  discharge  was  made,  after  a  full  hearing  of  the  facts,  on 
the  ground  that  the  petitioner  was  pursuing  a  lawful  business  under  the 
constitution  of  the  United  States,  as  declared  by  the  recent  decision  of  the 
supreme  court  of  the  United  States  in  the  said  Iowa  case;  that  the  beer 
had  been  imported  into  Kansas  from  Missouri,  and  was  being  sold  in  the 
original  packages,  and  not  otherwise,  by  the  petitioner,  as  agent  of  the 
said  brewing  company,  and  therefore  his  restraint  under  the  warrant  of 
arrest  was  in  violation  of  his  constitutional  rights  as  a  citizen  of  the 
United  States. 

On  the  same  day  of  his  said  arrest,  the  said  Welch  also  commenced 
an  action,  authorized  by  the  state  statute  of  Kansas,  against  petitioner, 
in  the  district  court  aforesaid,  to  enjoin  the  petitioner  from  prosecuting 
and  carrying  on  his  said  business  as  agent  of  said  corporation.  The  bill 
of  complaint  herein  charges  that:  "Said  Welch  then  well  knew,  as 
he  now  knows,  that  the  petitioner  was  so  selling  beer  for  said  brewing 
company  imported  into  the  state  in  the  original  packages  in  which  the 
same  was  imported,  and  not  otherwise."  That  said  Welch  caused  to  be 
issued  from  said  district  court  an  order  of  injunction,  without  notice  to 
petitioner,  and  without  indemnifying  bond,  enjoining  him  from  selling 
such  beer,  which  injunction  proceeding  was  predicated  of  the  same  facts 
as  those  upon  which  the  arrest  was  made,  and  for  which  this  court  held 
he  was  not  liable  to  prosecution  in  the  habeas  corpus  proceeding.  That, 
notwithstanding  the  petitioner's  said  discharge  by  this  court,  upon  the 
resumption  of  his  business,  as  he  was  thereby  authorized  to  do,  the  said 
Welch,  under  color  of  the  prohibitory  law  of  the  state  of  Kansas,  which, 
as  respects  the  said  business  of  the  petitioner,  is  in  conflict  with  the 
constitution  of  the  United  States,  subjects  the  petitioner  to  the  depriva- 
tion of  his  right  to  sell  the  said  beer,  as  the  agent  of  said  foreign  cor- 
poration, in  the  original  packages,  as  aforesaid.  That  he  has  caused  the 
said  business  of  the  complainant  to  be  closed  up  and  suspended  for  a 
long  time,  and  that  he  designs  and  threatens  to  continue  to  deprive  peti- 
tioner of  his  said  rights  by  wrongfully  and  unlawfully  contriving  to 
worry  and  oppress  said  petitioner  in  his  lawful  business,  and  to  that 
end  he  threatens  and  is  about  to  proceed  to  obtain  from  said  district 
court  process  for  contempt  of  said  injunction  order,  and  to  have  this 
petitioner  arrested  thereunder,  confined,  and  imprisoned,  and  thereby 
subject  him  not  only  to  the  interruption  and  destruction  of  his  business, 
but  also  to  great  expense  and  trouble  in  defending  said  prosecutions,  and 
necessitating  further  writs  of  habeas  corpvs  for  his  discharge,  to  his  great 
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and  irreparable  injury.  He  therefore  asks  for  a  temporary  restraining 
order,  and  for  an  injunction,  upon  final  hearing,  restraining  the  respond- 
ent from  the  further  annoyance,  harassment  and  prosecution  of  the  peti- 
tioner for  the  same  and  like  causes. 

Before  Foster  and  Philips,  JJ. 

David  OvennyeTj  for  complainants. 

L.  B.  KeUogg^  Atty.  Gen.,  and  R.  B.  Wdch^  Co.  Atty.,  for  defendant. 

Philips,  J.  By  order  of  the  circuit  judge,  I  assisted  the  district 
judge  in  the  hearing,  and  submit  the  following  views  of  the  questions 
involved : 

1.  This  application  is  met  at  the  threshold  with  the  objection  that  it 
contravenes  the  eleventh  amendment  of  the  federal  constitution,  which 
in  effect  denies  the  right  of  a  citizen  to  sue  one  of  the  states  without  its 
consent.  The  law  is  now  well  settled  that  the  state  without  its  consent 
cannot  be  sued  in  the  circuit  court  of  the  United  States  by  one  of  its 
own  citizens,  or  a  non-resident  citizen,  even  upon  the  suggestion  that 
tlie  case  is  one  arising  under  the  constitution  and  laws  of  the  United 
States.  Hans  v.  Louisiana,  134  U.  S.  1,  10  Sup.  Ct.  Rep.  504.  If, 
therefore,  this  action  can  be  rightly  considered  as  a  suit  in  equity  com- 
menced or  prosecuted  against  the  state  of  Kansas,  it  must  fail,  and  any 
further  discussion  of  the  many  questions  raised  in  this  controversy  would 
be  supererogatory.  The  question  as  to  what  in  law  fixes  and  determines 
the  fact  as  to  when  a  suit  is  i^ainst  a  state  has  undergone  rigid  investi- 
gation by  the  federal  courts.  In  the  early  rulings  of  the  supreme  court 
it  was  held  that,  where  jurisdiction  depends  on  the  party,  it  is  the  party 
named  in  the  record.  Osbpm  v.  Bank ,  9  Wheat.  738-857.  In  Gov- 
ernor v.  Madrazo,  1  Pet.  110,  where  the  action  was  brought  against  the 
governor  in  behalf  of  the  state,  it  was  held  that  in  legal  effect  it  was 
against  the  state,  because  "the  demand  made  upon  him  -is  not  made 
personally,  but  officially.  The  decree  is  pronounced,  not  against  the 
person,  but  the  officer.  *  *  *  in  such  a  case,  where  the  chief 
magistrate  of  a  state  is  sued,  not  by  his  name,  but  by  his  style  of 
office,  and  the  claim  made  upon  him  is  entirely  in  his  official  character, 
we  think  the  state  itself  may  be  considered  as  a  party  on  the  record.  If 
the  state  is  not  a  party,  there  is  no  party  against  whom  a  decree  can  be 
made.  No  person  in  his  natural  capacity  is  brought  before  the  court  as 
defendant."  In  Cunningham  v.  Railroad  Co.,  109  U.  S.  446,  3  Sup.  Ct. 
Rep.  292,  609,  it  was  held  that,  in  those  cases  where  it  is  manifest 
upon  the  record  that  the  state  is  an  indispensable  party  to  enable  the 
court  to  grant  any  relief,  it  would  refuse  jurisdiction.  In  other  words, 
when  it  is  clear  that  the  party  proceeded  against  has  no  individual  in- 
terest in  the  controversy,  and  the  state  alone  is  to  be  affected  by  the 
judgment,  and  the  decree  would  be  inoperative  unless  against  the  state, 
it  may  be  deemed  as  a  proceeding  against  the  state.  This  question  un- 
derwent thorough  discussion  in  Re  Ayers,  123  U.  S.  443,  8  Sup.  Ct. 
Rep.  164,  where  it  was  held  that,  although  the  matter  out  of  which  the 
controversy  arose  was  against  Ayers  as  attorney  general  and  other  ofli- 
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cers  of  the  state  in  their  oflEiciai  capacity,  yet,  as  the  real  purpose  was 
to  enforce  a  right  founded  in  contract  to  which  the  state  was  a  party 
alone,  and  any  judgment  the  court  might  render  could  be  effectual, 
only  as  against  the  state,  the  state  was  a  necessary  party,  and  in  the  case 
under  review  was  constructively  present  by  its  officers.  "In  such  a 
case,"  says  Mr.  Justice  Matthews,  "though  the  state  be  not  nominally 
a  party  on  the  record,  if  the  defendants  are  its  officers  and  agents,  through 
whom  alone  it  can  act  in  doing  and  refusing  to  do  the  things  which 
constitute  a  breach  of  its  contract,  the  suit  is  still  in  substance,  though 
not  in  form,  a  suit  against  the  state."  The  learned  justice  then  con- 
fronts the  very  issue  presented  by  the  bill  of  complaint  now  under  con- 
sideration.    He  says: 

"It  may  be  asked,  what  is  the  true  ground  of  distinction,  so  far  as  the  pro- 
tection of  the  constitution  of  the  United  States  is  invoked,  between  the  con- 
tract rights  of  the  complainant  in  such  a  suit  and  other  rights  of  person  and 
of  property?  In  these  latter  cases  it  Is  said  that  jurisdiction  may  be  exer- 
cised against  individual  defendants,  notwithstanding  the  official  character  of 
their  acts,  while  in  cases  of  the  former  description  the  jurisdiction  is  denied." 

He  then  proceeds  to  show  that  the  acts  alleged  to  be  threatened  by 
Avers  and  others  are  in  violation  of  the  contract  made  by  the  state  of 
Virginia,  which  it  alone  could  perform,  and  the  acts  of  defendants  are 
but  the  acts  of  the  state,  and  nothing  done  or  said  by  them  constituted 
a  breach  of  the  contract,  the  breach  of  which  constitutes  the  whole  grava- 
men of  the  action;  and  as  the  judgment  sought  would  bind  the  state,  if 
effective,  and  not  any  individual  act  of  the  defendants,  it  should  bo 
deemed  the  act  of  the  state.  The  opinion  then  very  pertinently  proceeds 
as  follows: 

"But  this  is  not  intended  in  any  way  to  impinge  upon  the  principle  which 
justifies  suits  against  individual  defendants  who,  under  color  of  tlie  authority 
of  unconstitutional  legislation  by  the  state,  are  guilty  of  personal  trespasses 
and  wrongs,  nor  to  forbid  suits  against  officers  in  their  official  capacity,  ei- 
ther to  arrest  or  direct  their  official  action  by  injunction  or  mandamtis,  where 
such  suits  are  authorized  by  law,  and  the  act  to  be  done  or  omitted  is  purely 
ministerial,  in  the  performance  or  omission  of  which  the  plaintiff  has  a  lerjal 
interest.  *  *  *  Xor  need  it  be  apprehended  that  the  construction  of  tlie 
11th  amendment,  applied  in  this  case,  will  in  any  wise  embarrass  or  obstruct 
the  execution  of  the  laws  of  the  United  States  in  cases  where  officers  of  a  state 
are  guilty  of  acting  in  violation  of  them  under  color  of  its  authority.  The 
government  of  the  United  States,  in  the  enforcement  of  its  laws,  deals  with 
all  persons  within  its  territorial  jurisdiction,  as  individuals  owing  obedience 
to  its  authority.  The  penalties  of  disohedience  may  be  visited  upon  them, 
without  regard  to  the  character  in  which  they  assume  to  act,  or  the  nature  of 
the  exemption  they  may  plead  in  justid cation.  Nothing  can  be  interposed 
between  the  individual  and  the  obligation  he  owes  to  the  constitution  and 
laws  of  the  United  States  which  can  shield  or  defend  him  from  their  just  au- 
thority; and  the  extent  and  limits  of  that  authority  the  government  of  the 
United  States,  by  means  of  its  judicial  power,  interprets  and  applies  for  it- 
self. If,  therefore,  an  individual  acting  under  the  assumed  authority  of  a 
stale,  as  one  of  its  officers,  and  under  color  of  its  laws,  comes  into  conflict 
with  the  superior  authority  of  a  valid  law  of  the  United  States,  he  is  stripped 
of  his  representative  character,  and  subjected  in  his  person  to  the  conse- 
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qncnces  of  his  individual  conduct.  Ttie  state  has  no  power  to  impart  to  him 
any  immunity  from  responsibility  to  the  .supreme  authority  of  the  United 
States." 

The  separate  opinion  of  Mr.  Justice  Field  shows  quite  clearly  the 
true  line  of  demarkation: 

"There  are  many  cases — Indeed,  they  are  of  frequent  occurrence— wliere 
officers  of  the  state,  acting  under  legislation  in  conflict  with  the  constitution 
and  laws  of  the  United  States,  may  be  restrained  by  the  federal  courts,  as 
where  those  officers  attempt,  by  virtue  of  such  legislation,  to  take  private 
properly  for  public  use  without  offering  compensation,  or  in  other  ways  to 
deprive  one  of  the  use  and  enjoyment  of  Iiis  property.  I  do  not  understand 
that  the  opinion  of  the  court  is  against  this  doctrine;  but,  on  the  contrary, 
that  it  is  recognized  and  approved.  There  is  a  wide  difference  between  re- 
straining officers  of  the  state  from  interfering  in  such  cases  with  the  property 
of  the  citizen,  and  restraining  them  from  prosecuting  a  suit  in  the  name  ot 
the  state,  in  her  own  courts,  to  collect  an  alleged  claim.*' 

See,  also,  Hagood  v.  Southern,  117  U.  S.  70,  6  Sup.  Ct.  Rep.  608. 
The  court  maintained  that  the  ratio  decidendi  of  the  Ayera  Case  was  con- 
sistent, when  the  facts  of  each  are  understood,  with  what  was  uttered  in 
Davis  V.  Gray,  16  Wall.  203. 

"Making  a  state  officer  a  party  does  not  make  the  state  a  party,  although 
her  law  may  have  prompted  his  action,  and  the  state  may  stand  behind  as  the 
real  party  in  interest." 

The  state  of  Kansas  is  not  a  party  to  this  record,  nor  can  the  injuno- 
tion,  if  granted,  affect  or  bind  the  state  as  such.  The  order  of  restraint 
would  operate  upon  the  respondent,  Welch,  in  personam,  to  stay  him 
from  taking  any  further  action  looking  to  the  employment  of  the  in* 
strumentalities  of  the  state  to  enforce  against  the  complainant  a  dormant 
interlocutory  decree  of  the  state  court,  which  he  is  not  required  to  in- 
voke, because  its  enforcement  would  be  violative  of  the  constitutional 
rights  of  the  petitioner.  No  obligation  in  law  or  morals  rests  upon  the 
respondent  to  do  that  which  would  be  violative  of  the  supreme  law  of 
the  land;  and  no  right  or  interest  of  the  state  can  be  invaded  or  im- 
paired by  restraining  the  respondent  from  an  act  which,  if  done,  would 
at  once  be  nullified  by  this  court  by  discharging  the  prisoner  from  any 
arrest  under  the  threatened  proceeding.  This  court  having  already  dis- 
charged the  petitioner  from  the  arrest  under  the  criminal  proceeding 
out  of  which  the  temporary  injunction  granted  by  the  state  grew,  as  an 
ancillary  proceeding,  on  the  same  essential  facts,  a  like  discharge  would 
inevitably  follow  under  any  proceeding  for  contempt.  For  any  action 
taken  by  respondent  after  the  adjudication  in  the  habeas  corpus  case, 
looking  to  the  further  prosecution  and  punishment  of  the  accused  on 
the  same  character  of  facts,  would  be  a  trespass  upon  the  petitioner's 
constitutional  liberty,  inviting  an  action  for  malicious  prosecution,  in 
which  the  respondent  could  take  no  shelter  behind  the  state,  and  for 
which  the  state  would  in  no  wise  be  answerable.  The  section  of  the 
Kansas  statute  (section  13,  c.  35,  Comp.  Laws  1885)  under  which  the 
respondent  instituted  the  injunction  proceeding  simply  provides  that 
"the  attorney  general,  county  attorney,  or  any  citizen  of  the  county 


Digitized  by 


Google 


TUCHMAM  V.  WELCH.  553 

where  such  nuisance  exists,  or  is  kept,  or  is  maintained,  may  maintain 
an  action  in  the  name  of  the  state  to  abate  and  perpetually  enjoin  the 
same.  The  injunction  shall  be  granted  at  the  commencement  of  the 
action,  and  no  bond  shall  be  required.  Any  person  violating  the  terms 
of  any  injunction  granted  in  such  proceedings  shall  be  punished  as  for 
contempt  by  a  fine  of  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  less  than 

30  days  nor  more  than  six  months,  or  by  both  such  fine  and  impris- 
onment, in  the  discretion  of  the  court."  This  proceeding  is  not  man- 
datory on  the  county  attorney.  He  may  or  may  not  invoke  it.  Any 
citizen,  as  well  as  he,  may  put  it  in  motion  at  his  option.  Being  ad- 
vised, as  he  is,  by  the  decision  of  the  supreme  court  of  the  United 
States  in  the  Iowa  case,  as  also  by  the  decision  of  the  United  States 
circuit  judge,  that  the  proceeding  against  the  petitioner  is  in  the  face 
of  the  supreme  law  of  the  land,  he  can  be  under  no  possible  obligation 
of  official  duty  or  good  citis^nshi^  to  make  further  attempt  to  enforce 
the  dormant  order  of  injunction;  and  his  threatened  purpose  to  do  so, 
in  this  view,  is  a  seeming  defiance  of  law,  and  a  menace  to  the  liberty 
of  the  petitioner,  and  of  his  right  to  pursue  a  lawful  business.  In 
such  conjecture,  it  seems  to  me,  it  would  be  unjust  to  the  state  that  it 
could  be  deemed  a  party  to  be  restrained  from  such  wanton  and  un- 
authorized prosecution. 

2.  It  is  next  objected  that  this  action  is  interdicted  by  section  720, 
Rev.  St.  U.  S.,  which  declares  that  the  writ  of  injunction  shall  not  be 
granted  by  any  United  States  court  to  stay  proceedings  in  any  state  court 
except  where  authorized  in  cases  of  bankruptcy.  This  statute  is  quite 
comprehensive.  It  extends  to  all  proceedings  first  instituted  in  the  state 
courts,  and  protects  both  the  court,  as  such,  and  the  parties  to  the  pend- 
ing action  in  the  state  court.  Peck  v.  Jenness^  7  How.  625;  Haines  v. 
Carpenter,  91  U.  S.  254;  Dial  v.  Reynolds,  96  U.  S.  340;  Wagner  v.  Drake, 

31  Fed.  Rep.  849.  It  must  be  kept  in  mind,  in  this  discussion,  that 
neither  the  court  nor  the  parties  are  here  sought  to  be  enjoined.  It  must 
also  be  kept  in  mind  what  the  threatened  acts  are  about  to  be  committed 
by  respondent  which  are  sought  to  be  restrained.  The  complaint  is  that 
while  petitioner  is  in  the  peaceable  pursuit  of  a  commerce  recognized  by 
the  constitution  of  the  United  States,  recently  affirmed  by  the  highest 
tribunal  of  the  nation,  the  respondent,  under  color  of  his  office  as  county 
attorney,  in  disregard  of  the  said  right  of  the  petitioner,  and  of  the 
recent  decision  of  this  court  through  its  circuit  judge,  {ante,  545,) 
instigated  by  a  purpose  to  harass  the  petitioner  by  repeated  vexatious 
prosecutions,  to  the  injury  of  his  business  and  the  interference  with  his 
personal  liberty,  threatens  to  proceed  with  and  prosecute  further  said 
injunction,  thereby  compelling  him  to  incur  expense  and  trouble  in  de- 
fending the  same.  None  of  the  imputed  acts  threatened  by  respondent 
is  he  required  by  any  valid  law  to  do.  As  already  stated,  the  state 
statute  under  which  he  obtained  the  writ  of  injunction  is  but  permissive 
to  him.  He  is  not  required  to  appeal  to  it.  No  proceeding  threatened 
has  been  instituted.    No  proceeding  of  the  court  is  asked  to  be  restrained ; 
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only  the  unwarranted,  voluntary,  pernicious  interference  of  the  respond- 
ent. The  information  lodged  by  him  with  the  district  court  is  in  the 
ordinary  form  under  the  state  law  as  against  any  retail  liquor  dealer 
violating  the  local  prohibitory  law  of  the  state.  There  is  nothing  on  the 
face  of  the  information  to  advise  the  state  court  that  the  accused  was  act- 
ing as  the  agent  of  a  non-resident  importer,  or  that  the  liquor  was  shipped 
by  the  manufacturer  from  another  state,  and  was  being  sold  by  the  a^ent 
in  the  original  package.  On  the  face  of  the  complaint,  therefore,  the 
injunction  order  was  properly  issued  by  the  state  court,  if  the  statute 
authorizing  it  be  in  this  particular  constitutional.  The  whole  wrong, 
therefore,  done  the  petitioner  was  instigated  and  brought  about  by  the 
respondent.  And  while  it  is  not  to  be  imputed  that  the  state  court,  aft- 
er the  discharge  of  the  petitioner  by  this  court  under  the  writ  of  habeas 
corpiis,  would  proceed  further  in  such  injunction,  if  advised  of  the  facts 
as  they  appear  on  the  face  of  the  bill  of  complaint  herein,  yet  the  danger 
to  which  the  petitioner  is  exposed  is  that,  before  any  hearing  can  be  ac- 
corded him  on  the  merits,  the  respondent  threatens  and  may  on  the 
facts  stated  in  his  said  information,  and  the  injunction  obtained  therein, 
cause  his  arrest,  fine,  and  imprisonment,  and  injury  of  his  property  in- 
terest, because  the  court  in  the  contempt  proceeding  might  only  look 
to  the  fact  as  to  whether  or  not  its  order  had  been  disobeyed  without 
more. 

It  is  but  just,  in  this  connection,  to  respondent,  to  state  that  he  has, 
in  addition  to  his  demurrer  to  the  bill,  filed  his  affidavit  in  which  he 
disclaims  any  purpose  to  oppress  or  injure  the  petitioner,  and  protests  that 
he  is  actuated  solely  by  a  sense  of  official  duty,  and  in  no  spirit  of  re- 
bellion against  the  decisions  of  the  federal  courts.  But  it  is  difficult  to 
read  his  affidavit  as  a  whole,  and  observe  its  repeated  asseverations  that 
he  proposes  to  proceed  only  according  to  law,  without  receiving  the  im- 
pression that  his  position  is  equivocal  and  disingenuous.  He  does  not 
state  what  law  he  proposes  to  pursue,  whether  the  law  as  construed  by 
the  supreme  court  of  the  United  States  and  this  court,  through  his 
honor.  Judge  Caldwell,  or  the  law  of  the  state  of  Kansas,  under  which 
he  holds  his  office,  and  acts ;  and  the  course  of  argument  pursued  at 
this  hearing  indicates  that  he  does  not  yield  a  willing  obedience  to  the 
law,  in  so  far  as  it  is  in  conflict  with  that  under  which  he  holds  his 
office.  Unquestionably,  if  he  claims  and  can  show  that  the  petitioner 
is  not  the  agent  of  a  foreign  importer,  or  is  not  selling  in  the  original 
packages  in  which  the  beer  was  shipped,  or  that  he  is  making  his  house 
of  business  a  mere  tippling  concern  for  the  rendezvous  of  disorderly  peo- 
ple, bringing  it  within  the  police  power  of  the  state  to  declare  it  a 
nuisance,  he  has  a  perfect  right  to  proceed  in  the  state  court,  and  this 
court  should  not,  and  would  not,  interfere.  But  on  this  preliminary 
hearing,  accepting  the  demurrer  as  confessing  the  facts  alleged  in  the 
bill,  we  are  confronted  with  this  anolnalous  state  of  affairs:  The  supreme 
court  of  the  United  states  has  decided  that  under  the  constitution  of  the 
United  States  the  non-resident  manufacturer  or  merchant  has  a  right  to 
import  beer  and  liquors  into  the  state  of  Kansas,  and  to  sell  them  as  thus 
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packed  in  said  state,  any  law  or  regulation  of  the  state  to  the  contrary 
notwithstanding.  This  is  no  new  doctrine  to  me.  The  supreme  court 
of  the  state  of  Missouri,  32  years  ago,  in  State  v.  Shapleigh^  27  Mo.  344, 
and  in  State  v.  Nort^i^  Id.  464,  applied*  this  doctrine  in  all  its  force  to 
the  case  of  the  importation  of  boots  and  shoes  from  Boston  to  Missouri, 
which  the  state  law,  by  unfriendly  legislation,  sought  to  exclude;  and 
as  shown  in  that  opinion,  as  also  by  that  of  the  supreme  court  of  the 
United  States,  it  has  been  the  law  of  the  land,  as  declared  in  Brown  v.  State, 
12  Wheat.  419,  for  60  years  past.  As  applied  to  the  constitutional 
iaspect  of  the  question,  there  can  be  no  difference  between  shoes  and  beer. 
For  thus  exercising  this  constitutional  right,  the  respondent  caused 
petitioner's  arrest  under  the  conflicting  state  law  of  Kansas,  and  had  him 
imprisoned.  The  prisoner  appealed  to  this  court  for  his  discharge,  by 
the  writ  of  habeas  corpus^  and  on  a  full,  free  hearing  the  court  of  compe- 
tent jurisdiction  discharged  him,  and  he  resumed  business  as  thereto- 
fore. Ante,  545.  Th^n,  under  the  injunction  granted  cotemporaneously 
with  the  said  warrant,  and  in  aid  of  it,  the  res[)ondent  proposes  to  con- 
tinue to  pursue  the  accused  as  for  a  contempt  for  doing  that  which  the 
order  of  discharge,  in  its  legal  consequence,  authorized  him  to  do. 

Impotent  indeed  must  be  the  government  whose  judicial  branch  is 
without  the  power  to  challenge  such  repetitious  infractions  of  the  citi- 
zen's personal  liberty  and  constitutional  right  to  pursue  a  lawful  avo- 
cation. If  arrested  for  such  contempt,  this  court  would  in  duty  feel 
bound  to  discharge  him  on  habeas  coiyus  proceeding  on  the  admitted 
facts.  But  the  respondent  could  again  have  him  arrested  under  the 
same  injunction  as  often  as  he  might  be  so  discharged,  and  resume  the 
prosecution  of  his  business.  If  a  case  could  ever  arise  to  call  into  ac- 
tion the  powers  of  a  court  of  chancer}'  to  prevent  the  multiplicity  of 
suits,  and  the  harassment  and  persecution  of  the  citizen,  this  certainly 
presents  the  strongest  appeal  to  such  protective  po^'er. 

Under  the  act  of  congress  of  1867  authorizing  the  citizen,  when  re- 
strained of  his  liberty  contrary  to  the  constitution,  to  appeal  to  this  court 
for  a  writ  of  habeas  corpus ,  the  party  so  holding  him  is  allowed  three  days 
in  which  to  make  his  return.  And,  as  experience  shows,  in  all  the  writs 
of  habeas  corpus  which  have  recently  be  applied  for  in  this  court  the  re- 
pondent  has  claimed  his  three  days  in  which  to  make  return  for  the 
sheriff;  so  that  the  applicant,  guilty  or  innocent,  is  kept  in  jail  during 
this  period  before  he  can  have  a  hearing  and  secure  his  liberty.  So  that, 
if  he  is  to  be  remitted  to  that  remedy  which  is  the  most  expeditious 
known  to  the  law  side  of  the  court,  it  is  most  inadequate.  The  four- 
teenth amendment  to  the  federal  constitution  recognizes  the  fact,  and 
declares  that  aU  persons  born  or  naturalized  in  the  United  States  are 
citizens  of  the  United  States,  ae  well  as  of  the  state  wherein  they  reside. 
Having  thus  proclaimed  their  citizenship,  the  government  recognizes  its 
obligation  to  extend  protection  where  it  expects  allegiance.  So  the  first 
section  of  the  amendment  declares: 

''No  state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immuDities  of  citizens  of  tlie  United  States ;  nor  stiail  any  state  deprive  any 
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person  of  life,  liberty,  or  property  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  law." 

This  is  a  direct  restraint  on  the  powers  of  the  state,  and,  of  conse- 
quence,  on  its  officers  and  ministerial  agents,  through  whom  it  might 
attempt  any  of  the  forbidden  deprivations.  In  re  Ah  Lee,  5  Fed.  Rep. 
902.  Mr.  Justice  Field,  in  the  Railroad  Tax  Cases,  18  Fed.  Rep.  722, 
shows  that,  while  the  amendment  in  question  had  its  origin  in  the 
purpose  to  secure  to  the  newly-made  citizens  the  full  enjoyment  of 
their  freedom  and  rights,  yet  "the  generality  of  the  language  used  ex- 
tends the  protection  of  its  provisions  to  persons  of  every  race  and  con- 
dition against  discriminating  and  hostile  state  action  of  any  kind.  Its 
effect  in  preserving  free  institutions,  and  preventing  harsh  and  oppressive 
state  legislation,  can  hardly  be  overstated.  *  *  *  Its  authors,  see- 
ing how  possible  it  was  for  the  state  to  oppress  without  relief  from  the 
federal  government,  placed  in  the  constitution  an  interdict  upon  their 
action,  which  makes  lasting  oppression  of  any  kind  by  them  under  the 
form  of  law  impossible."  Then,  discussing  the  causes  which  led  up  to 
the  enactment  of  the  thirteenth,  fourteenth,  and  fifteenth  amendments, 
and  the  scope  of  their  operation,  he  says: 

*'Had  the  population  of  the  United  States  continued  as  sparse  as  when  the 
constitution  was  formed,  and  the  means  of  more  rapid  intercourse  between 
the  states  had  not  been  invented,  it  is  possible  that  further  amendments 
would  not  have  been  demanded.  But  the  immense  development  of  the  re- 
sources of  the  country,  the  great  increase  of  population,  the  constatit  inter- 
course between  tlie  states  by  steam,  railway,  and  telegraph,  changed  the 
business  and  commercial  relations  of  the  states  to  each  other,  and  led  the 
people  of  one  section  to  seek  a  closer  union,  and  to  desire  a  greater  authority 
to  be  exercised  by  the  central  government,  while  the  peculiar  institutions  of 
the  other  section,  and  the  different  industries  they  developed,  led  its  people 
to  desire  to  limit,  rather  than  strengthen,  the  central  authority.  Differences 
of  opinion  in  matters  of  internal  policy,  and  the  estrangement  engendered 
by  controversies  growing  out  of  the  existence  of  slavery  in  some  of  tlie  states, 
ultimately  culminated  in  civil  war.  Men  then  saw  that  danger  was  to  be 
apprehended  in  a  direction  opposite  to  that  which  led  to  the  original  amend- 
ments. Restraints  upon  the  power  and  action  of  the  states  were  therefore 
suggested;  and  to  impose  them,  and  abolish  slavery, — ^the  great  cause  of  the 
civil  conflict, — tlie  new  amendments    ♦    *    *     were  adopted." 

In  the  case  of  lAfe-Stock^  etc.^  Ass^n  v.  Crescent  City,  etc.,  Cb.,  1  Abb. 
(U.  S.)  388,  Mr.  Justice  Bradley  expressed  the  same  view.     He  said: 

"It  is  possible  that  those  who  framed  the  article  were  not  themselves  aware 
of  the  far-reaching  character  of  its  terms.  They  may  have  had  in  mind  but 
one  particular  phase  of  social  and  political  wrong  which  they  desired  to  re- 
dress. Yet,  if  the  amendment  as  framed  and  expressed  does  in  fact  bear  a 
broader  meaning,  and  does  extend  its  protecting  shield  over  those  who  were 
never  thought  of  when  it  was  conceived  and  put  in  form,  and  does  reach  social 
evils  which  were  never  before  prohibited  by  constitutional  enactment,  it  is  to 
be  presumed  that  the  American  people,  in  giving  it  their  imprimatur,  un- 
derstood what  they  were  doing,  and  meant  to  decree  what  in  fact  has  been 
decreed." 

Further  on  he  observes: 
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"The  legislature  has  an  undoubted  right  to  make  all  police  regulations 
which  thej  may  deem  necessary  (not  inconsistent  witii  constitutional  reslric- 
tions)  for  the  preservation  of  the  public  health,  good  order,  morals,  and  Intel- 
ligence;  but  they  cannot,  under  the  pretense  of  a  police  regulation,  intei'fere 
with  the  fundamental  privileges  and  immunities  of  American  citizens.  The 
question  has  its  limits  in  both  directions;  and  whilst  we  are  to  be  specially 
careful  not  to  do  anything  that  may  trench  upon  the  vast  and  almost  limitless 
field  of  legislation,  where  the  will  of  the  people  is  supposed  to  be  most  freely 
and  powerfully  expressed,  it  is  nevertheless  our  duty,  with  a  firm  and  un- 
flinching hand,  to  prevent  the  invasion  of  any  clear  and  undoubted  individual 
rights  of  the  citizen  which  are  secured  to  him  by  the  constitution." 

It  is  true  that  in  Slaughter-House  CaseSy  16  Wall.  36,  by  a  divided 
court,  it  was  held  that  the  provisions  of  the  fourteenth  amendment  did 
not  apply  to  the  facts  of  that  case,  on  the  ground  that  the  privileges  and 
immunities  secured  thereby  pertained  to  such  as  were  the  peculiar,  in- 
herent rights  of  citizens  of  the  United  Stated,  as  contradistinguished  from 
those  of  the. citizen  of  the  state;  and  that,  as  the  act  of  the  state, legisla- 
ture came  within  the  police  power  of  the  state,  it  was  not  in  contraven- 
tion of  the  federal  constitution.  But  the  learned  judge  concedes  (page 
72  of  the  opinion)  that,  while  the  newly-enfranchised  negroes  were  up- 
permost in  the  minds  of  congress  in  framing  the  amendments,  yet  this 
language  is  so  comprehensive  as  to  extend  its  limitation  to  other  rights 
assailed  by  the  states,  though  the  party  interested  may  not  be  of  Afri- 
can desoent.  Mr.  Justice  Swayne,  in  his  separate  opinion,  makes  this 
pungent  indisputable  declaration: 

•Life,  liberty,  and  property  are  forbidden  tobetalcen  *  without  due  process 
of  law,*  and  '  equal  protection  of  the  laws  *  is  guarantied  to  all.  Life  is 
the  gift  of  God,  and  the  right  to  preserve  it  is  the'most  sacred  of  the  rights  of 
man.  Liberty  is  freedom  from  all  restraints  but  such  as  are  justly  Imposed 
by  law.  Beyond  that  line  lies  the  domain  of  usurpation  and  tyranny.  Prop- 
erty is  everything  which  has  an  exchangeable  value,  and  the  right  of  property 
includes  the  power  to  dispose  of  it  according  to  the  will  of  the  owner." 

In  the  Live^Stocky  dc. ,  Ass^n  Case,  supra,  Mr.  Justice  Bbadley  had  atfirst 
reached  the  conclusion  that  the  civil  rights  bill  as  it  then  existed  did  not 
apply  to  the  case  in  hand,  and  that,  inasmuch  as  congress  had  not  then 
legislated  to  carry  into  effect  the  provisions  of  the  fourteenth  amendment, 
he  felt  constrained  to  apply  the  provisions  of  said  section  720,  Rev.  St.,  to 
the  case,  and  refuse  the  injunction,  in  so  far  as  it  sought  to  restrain  the 
state  officers  from  proceeding  in  the  case  then  pending  in  the  state  court. 
After  a  night's  rest  and  deliberation,  he  delivered  a  supplemental  opinion, 
in  which  he  said: 

''While  we  still  hold  that  the  act  is  not  intended  to  enlarge  the  privik*ges 
and  immunities  of  white  citizens,  it  must  be  construed  as  furnishing  ad- 
ditional guaranties  and  remedies  to  secure  their  enjoyment;  and  this  is  prob- 
ably the  reason  why  congress  has  neglected  to  pass  an  additional  law  for  car- 
rying the  14th  amendment  into  effect,  the  civil  rights  bill  being  regarded  as 
having  already  supplied  the  necessary  provisions  for  that  purpose." 

This  opinion  was  delivered  at  the  April  term,  1870,  of  the  Louisiana 
district  court.     And  this  brings  us  to  a  most  significant  matter.    After 
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this  discussion,  on  the  20th  day  of  April,  1871,  congress  passed  an  act 
entitled  "An  act  to  enforce  the  provisions  of  the  fourteenth  aniendraent 
to  the  constitution  of  the  United  States,  and  for  other  purposes."  17  St. 
U.  S.  13.     The  first  section  of  this  act  is  as  follows: 

"That  any  person  who,  under  color  of  any  law,  statute,  ordinance,  regula- 
tion, custom,  or  usage  of  any  state,  shall  subject,  or  cause  to  be  subjected, 
any  person  within  the  jurisdiction  of  the  United  States  to  the  deprivation  of 
any  rights,  privileges,  or  immunities  secured  by  the  constitution  of  the  United 
States,  shall,  any  such  law,  statute,  ordinance,  n^gulation,  custom,  or  usage 
of  the  state  to  the  contrary  notwithstanding,  be  liable  to  the  party  injured  in 
any  action  at  law,  suit  in  equity,  or  other  proper  proceeding  for  redri'ss;  such 
proceeding  to  be  prosecuted  .in  the  several  district  or  circuit  courts  of  the 
United  States,  with  and  subject  to  the  same  rights  of  appeal,  review  upon  er- 
ror, and  other  remedies  provided  in  liiie  cases  in  such  courts  under  the  pro- 
visions of  the  act  of  the  ninth  of  April,  eighteen  hundred  and  sixty-six,  en* 
titled  « An  act  to  protect  all  persons  in  the  United  States  in  their  civil  riglits, 
and  to  furnish  the  means  of  their  vindication,'  and  other  remedial  laws  of  the 
United  States  which  are  in  their  nature  applicable  in  such  cases." 

This  is  as  comprehensive  as  it  is  explicit.  It  applies  to  au}''  person, 
no  matter  who,  officer  or  layman,  who,  under  color  of  any  law,  statute, 
etc.,  of  any  state,  shall  subject,  or  cause  to  be  subjected,  any  person 
within  the  whole  jurisdiction  of  the  federal  government  to  the  deprivation 
of  any  right,  privilege,  or  immunity  secured  b}' the  constitution,  and  de- 
clares that  he  shall,  notwithstanding  any  law,  statute,  regulation,  etc.,  of 
the  state,  be  liable  to  the  party  aggrieved  in  any  action  at  law,  suit  in  eq- 
uity, or  such  proper  proceeding  for  redress.  And  it  throws  wide  open  the 
doors  of  the  federal  courts  as  the  altar  of  justice  for  his  refuge.  This  section 
is  carried  forward  into  the  Revised  Statutes  by  section  1979.  Can  it  be 
doubted  that,  if  this  statute  had  been  before  Mr.  Justice  Bradley  in  the 
Live-Stock,  etc.,  Ass^n  Case,  he  would  have  hesitated  to  apply  it,  and  grant 
the  injunction?  It  is  true,  the  act  does  not  unconditionally  repeal  said 
section  720;  but  the  seventh  section  declares  "that  nothing  herein  con- 
tained shall  be  construed  to  supersede  or  repeal  any  former  act  or  law, 
except  so  far  as  the  same  may  be  repugnant  thereto."  So,  while  section 
720  remains  operative  and  applicable  in  other  matters  and  respects  as 
heretofore,  yet,  if  it  be  repugnant  to  any  of  the  provisions  of  the  later 
act  of  April  20,  1871,  so  as  to  prevent  the  redress  and  the  remedies  de- 
signed by  it  to  the  party  whose  constitutional  rights  and  privileges  are 
obstructed  by  any  adverse  state  action,  it  is  in  so  far  superseded  and  in- 
applicable. 

Suppose  the  state  of  Missouri  should  enact  a  law  prohibiting  any  col- 
ored citizen  from  exercising  the  right  of  sufifrage,  and  provide  for  his  ar- 
rest and  criminal  prosecution  for  voting,  with  the  auxiliary  proceeding  that 
the  proper  county  attorney  might  also  apply  for  an  injunction,  and  per- 
petually enjoin  him  from  exercising  his  constitutional  privilege;  that, 
under  such  law,  he  should  be  arrested  and  enjoined;  and,  after  he  had 
been  discharged  from  arrest  by  the  writ  of  habeas  corpus,  the  said  officers 
should  threaten  to  proceed  against  him  as  for  contempt,  under  such  in- 
junction, for  renewing  the  efifort.     Would  it  be  questioned  that  the: 
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United  States  court  could  entertain  a  bill  in  equity  under  the  act  of  1871 
to  restrain  such  officer,  especially  so  under  circumstances  indicating  a 
settled  purpose  on  the  part  of  such  oflBcer  to  harass  and  oppress  the 
voter,  and  possibly  to  drive  him  from  the  state?  The  constitution  and 
the  law  recognizes  no  distinction  as  to  color  or  equality  of  right.  The 
right  to  liberty  and  property,  and  the  equal  protection  of  the  laws  in 
the  pursuit  of  a  lawful  avocation,  are  alike  sheltered  under  the  broad 
3egis  of  the  constitution,  and  congress  has  placed  at  the  command  of  the 
citizen  every  weapon  in  the  whole  armory  of  justice  for  the  protection  of 
such  constitutional  rights.  The  equitable  remedy  of  injunction  for  the 
protection  of  rights  and  property,  and  the  prevention  of  wrongs,  is  af- 
firmative, as  well  as  negative.  Poraeroy,  in  his  work  on  Equity  Juris- 
prudence, (volume  3,  §  1338,)  declares  that: 

"  Wherever  a  right  exists  or  is  created  by  contract,  by  the  ownership  of 
property,  or  otherwise,  cognizable  by  law,  a  violation  of  that  right  will  be  pro- 
hibited, unless  there  are  other  considerations  of  policy  or  expediency  which 
forbid  the  resort  to  this  prohibitive  remedy.  The  restraining  power  of  equity 
extends,  therefore,  through  the  whole  range  of  rights  and  duties  which  are 
rec<)gnizeU  by  the  law,  and  would  be  applied  to  every  case  of  intended  viola- 
lion,  were  it  not  for  certain  reasons  of  expediency  and  policy  which  control 
and  limit  its  exercise.*' 

The  equity  jurisprudence  to  prevent  the  commission  of  wrong  is  only 
limited  to  the  instance  where  a  tort  may  not  be  adequately  compen- 
sated in  damages.  It  is  too  palpable  to  admit  of  debate,  as  already 
shown,  that  the  remedies  by  law,  and  the  usual  course  of  procedure 
thereunder,  would  afford  no  adequate  protection  in  this  case,  assuming 
the  allegations  of  the  bill  to  be  true. 

It  is  urged  with  much  force  by  the  learned  counsel  for  petitioner  that 
so  much  of  said  section  13  of  the  Kansas  statute  which  authorizes  a 
temporary  injunction  to  issue  without  bond,  and  without  any  notice  to 
the  party  sought  to  be  restrained,  is  not  due  process  of  law.  On  the 
contrary,  it  is  insisted  by  the  attorney  general  that  this  objection  is  dis- 
posed of  in  the  case  of  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct. 
Rep.  273.  The  conclusion  apparent  to  my  mind  to  be  drawn  from 
what  Mr.  Justice  Harlan  said  respecting  this  statute  is  that  he  as- 
sumed that  under  such  a  proceeding  notice  would  be  given,  and  a  full 
hearing  had  in  the  matter  of  declaring  such  a  nuisance.  The  statute 
itself,  it  is  true,  does  not  provide  for  a  preliminary  notice  before  the 
temporary  injunction  is  granted;  but  the  court  evidently  assumed  that 
in  such  a  proceeding,  before  the  property  rights  of  the  defendant  should 
be  affected,  notice  would  be  given;  whereas  the  bill  of  complaint  here 
alleges  that  without  any  such  notice  the  court  granted  the  preliminary 
injunction,  the  eff'ect  of  which  would  be  to  close  up  the  defendant's  place 
of  business,  without  bond  of  indemnity,  until  such  time  as  a  hearing 
might  be  had  finally  upon  the  merits.  It  is  a  principle  of  universal 
law,  in  the  administration  of  justice,  that  no  step  can  be  taken  by  a 
court  affecting  the  life,  liberty,  or  property  of  the  citizen  without  first 
giving  him  notice  thereof.     "The  law  loathes  a  judgment  without  a  hear- 
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ing.**    Smiih  v.  TayloTy  11  Ga.  22.     Fortescue,  J.,  in  Rex  v.  Chancd- 
lor,  etc.,  1  Strange,  567,  said: 

''The  laws  of  God  and  man  both  give  the  party  an  opportunity  to  make  his 
defense,  if  he  has  any.  *  «  *  Even  Grod  himself  did  not  pass  sentence 
upon  Adam  before  he  was  called  upon  to  make  his  defense. '' 

Mr.  Justice  Field,  in  the  Railroad  Tax  Cases,  13  Fed.  Rep.  751,  says: 

"It  conflicts  with  the  great  principle  which  lies  at  the  foundation  of  all  just 
government  that  no  one  shall  be  deprived  of  his  life,  his  liberty,  or  his  prop- 
erty without  an  opportunity  of  being  heard  against  the  proceeding.  The 
principle  is  as  old  as  Magna  Charta,  and  is  embodied  in  all  the  state  consti- 
tutions, and  in  the  fourteenth  amendment  of  the  federal  constitution.  The 
provision  in  this  amendment  is  in  the  form  of  an  interdict  upon  the  states, — 
*nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law.*  *  *  *  It  must  give  to  the  party  to  be  affected  an  op- 
portunity of  being  heard  respecting  the  j  ustice  of  the  judgment  sought.  With- 
out these  conditions  entering  into  the  proceeding,  it  would  be  anything  but 
due  process.  If  it  touched  life  or  liberty,  it  would  be  wanton  punishment, 
or,  rather,  wanton  cruelty.  If  it  touched  property,  it  would  be  arbitrary  ex- 
action. " 

It  does  seem  to  the  that  it  is  no  answer  to  the  want  of  notice  in  this 
case  that  an  opportunity  will  be  given  the  petitioner  at  the  final  hearing 
as  to  whether  the  injunction  shall  be  made  perpetual;  for  in  the  prelim- 
inary preceding,  without  notice,  and  without  an  opportunity,  by  affi- 
davit or  otherwise,  to  enter  his  protest,  and  to  bring  to  the  attention  of 
the  court  tangible,  palpable  facts,  or  the  opportunity  to  be  heard  by  coun- 
sel, an  order  of  restraint  is  laid  upon  the  party  accused  of  levying  a  nui- 
sance, and  his  place  of.  business  summarily  dosed  up,  and  his  business 
for  the  time  may  be  interrupted,  and  seriously,  if  not  irreparably,  in- 
jured.    But  I  will  not  press  this  matter  beyond  these  suggestions. 

A  most  earnest  appeal  is  made  by  respondent  to  this  court  to  leave 
unmolested  the  officers  of  the  state  in  this  controversy  to  proceed  through 
the  customary  channels  of  the  state  courts,  leaving  the  petitioner  his 
remedy,  after  final  decision  in  the  court  of  last  resort  in  the  state,  of 
appealing  to  the  United  States  supreme  court.  We  sensibly  recognize 
the  importance  of  the  rule  of  comity  invoked,  as  essential  to  the  preserva- 
tion of  the  harmony  and  peaceful  operation  between  the  courts  of  the 
two  jurisdictions;  but  I  feel  sure  that  in  the  coming  time  of  dispassion- 
ate consideration  and  calmer  reflection,  when  the  feverish  excitement  of 
popular  local  sentiment  shall  give  way  to  reason  and  a  broader  national 
spirit,  the  intelligence  and  patriotism  of  counsel  will  pronounce  judg- 
ment for  his  constituents  acquitting  the  federal  judiciary  in  this  contro- 
versy of  the  imputation  of  unduly  interfering,  when  they  are  executing 
the  high  behests  of  the  federal  constitution.  Is  it  not,  rather,  the  re- 
spondent and  his  abettors  who  should  recognize  this  rule  of  comity? 
The  supreme  court  of  the  United  States  has  declared  so  much  of  the  law 
of  Kansas  as  prohibits  the  importation  of  liquors,  etc.,  into  the  state, 
and  their  sale  therein  in  the  original  package,  as  unconstitutional.  The 
United  States  circuit  judge,  in  obedience  to  his  oath  of  office,  has  re- 
affirmed and  applied  that  decision  to  these  prosecutions.    Until  congress 
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shall  interpose^  and  confer  upon  the  state  the  right  to  regulate  this  mat- 
ter, loyalty  to  the  supreme  law  of  the  land,  and  the  obligation  of  good 
citizenship,  demand  that  the  state  and  its  ministerial  oflBcers  should  for- 
bear to  provoke  the  occasion  for  the  federal  judiciary  to  assert  their  juris- 
diction to  see  that  the  federal  constitution  is  recognized  and  obeyed. 
The  most  august  thing  in  government  is  law,  and  the  highest  duty  of 
citizenship  is  obedience  to  and  respect  for  the  law.  My  opinion  is  that 
Bufficient  appears  to  entitle  the  petitioner  to  the  temporary  writ  of  in- 
junction. 

Fo6T£R,  J.,  concurs. 


M.  SCHANDLBR  BOTTLING  Co.  V*  WsLGH  d  (d. 
{Circuil  Coui%  D,Kan8a8.    July  IS,  1890.) 

IHTOZIOATIXG    LiQUOBS^SaLES   IS   ORIGINAL   PAOXAaBS—CBIlCIXAL  PrOSBOUTIOIT— IN- 
JCNOTION. 

Though  a  court  of  equity  has  no  jurisdiction  to  enjoin  purely  criminal  proceed- 
ings, injunction  will  lie  against  proceedings  by  a  prosecuting  attorney  to  prevent 
the  agents  of  a  non-resident  importer  from  selling  intoxicating  liquors  in  tne  orig- 
inal packages  in  which  they  were  imported,  under  a  state  law  which,  in  so  far  as  it 
prohibits  such  sales,  is  in  violation  of  the  interstate  commerce  clause  of  the  federal 
constitution,  since  such  proceedings  are  an  interference  with  complainant's  prop- 
erty rights  under  the  constitution,  for  which,  as  provided  by  Rev.  St.  U.  B.  $  1979,  an 
action  at  law  or  suit  in  equity  may  be  maintain^ 

In  Equity.     Bill  for  injunction. 
•  The  complainant  is  a  corporation  of  the  state  of  Missouri.     The  re- 
spondents are  residents  of  the  state  of  Kansas.     The  respondent  Welch 
is  the  acting  county  attorney  of  Shawnee  county,  in  Kansas,  and  the  re- 
spondent Wilkerson  is  the  acting  sheriff  of  said  county. 

The  bill  alleges  that  complainant  is  engaged  in  the  business  of  a  whole- 
sale and  retail  liquor  dealer  at  the  City  of  Kansas,  in  Missouri;  that  it 
owns  and  has  in  possession  a  large  amount  of  whiskies,  wines,  and  beer, 
and  other  articles  of  merchandise,  in  said  last-named  city,  and  sells  the 
same  to  various  customers  in  other  states  as  merchantable  commodities; 
that  on  or  about  the  month  of  May,  1890,  it  established  an  agency  at 
the  city  of  Topeka,  in  Kansas,  for  the  sale  of  such  articles,  and  engaged 
and  employed  as  agents,  at  said  place,  Carl  Jockneck  and  J.  R.  Deisher, 
to  receive  and  sell  for  it  at  said  point  such  merchandise  as  it  plight  ship 
to  them  for  said  purpose;  that  said  agents  were  and  are  also  citizens  resi- 
dent of  the  state  of  Missouri;  that  in  establishing  such  agency  the  com- 
plainant invested  a  large  sum  of  money  at  said  city  of  Topeka,  and 
shipped  to  said  agents  large  quantities  of  such  liquors,  wines,  beer,  etc., 
amounting  to  several  thousand  dollars;  that  said  articles  were  shipped  by 
express  and  otherwise,  at  great  expense,  securely  packed  and  s^ed,  in 
packages  consisting  of  several  hundred  in  number,  each  of  which  pack- 
ages was  securely  boxed  up,  sealed,  and  numbered,  in  distinct,  separate 
v-42p.no.  11— 36 
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packages,  and  shipped  from  Kansas  City,  Mo.,  the  business  point  and 
house  of  complainant,  consigned  to  said  agents,  to  be  received  by  them, 
and  sold  for  and  on  behalf  of  complainant,  in  the  original  packages  in 
which  they  were  so  shipped,  and  not  otherwise;  and  that  said  goods  were 
being  so  sold  by  said  agents  in  the  original  packages,  and  not  othervrise, 
as  they  had  a  right  to  do  under  the  constitution  of  the  United  States. 

The  bill  then  charges  that  said  respondents,  after  the  said  shipment  of 
said  goods,  and  the  beginning  of  said  agents  to  so  make  sales  of  the 
same,  conspired  and  confederated  together  to  unlawfully  oppress,  im- 
pede, and  obstruct  the  complainant  and  said  agents  in  conducting  said 
business,  and  to  drive  them  Qut  of  the  county  and  state  aforesaid,  and 
prevent  them  from  conducting  said  business  therein;  and,  in  pursuance 
of  said  conspiracy,  the  respondents,  under  the  garb  and  color  of  their 
said  offices,  were  to  cause  the  arrest,  imprisonment,  and  prosecution  of 
said  agents,  and,  as  often  as  they  might  be  released  from  such  arrests, 
they  would  cause  their  rearrest  and  imprisonment,  and  by  exacting,  or 
causing  to  be  exacted,  exorbitant  and  unreasonable  bail,  compel  their 
confinement  in  jail,  and,  as  often  as  discharged  therefrom  by  the  writ  of 
habeas  corpus,  to  prefer  in  different  form  apparently  new,  but,  in  effect, 
the  same,  charges  against  them,  for  so  conducting  said  business  seem- 
ingly in  violation  of  the  state  law,  although  said  respondents  well  knew 
their  said  business  was  lawful  under  the  laws  and  constitution  of  the 
United  States.  That  accordingly  said  Welch  caused  certain  criminal 
proceedings  to  be  instituted  against  them  in  the  district  court  of  said 
Shawnee  county,  under  which  they  were  arrested  by  said  Wilkerson,  and 
a  bail-bond  of  $3,000  demanded  and  required  of  them,  which  bond  was 
wholly  unwarranted  by  the  character  of  the  alleged  offense,  oppressive, 
and  unconstitutional.  That  at  the  same  time,  and  as  a  part  of  said  con- 
spiracy and  criminal  proceeding,  they  caused  to  be  filed  and  instituted 
against  said  agents  an  injunction  suit  to  prevent  them  from  selling  said 
articles  as  they  had  a  right  to  do  under  the  constitution  of  the  United 
States.  That  said  order  of  injunction  was  served  on  said  agents  at  the 
same  time  they  were  so  placed  under  arrest  in  said  criminal  proceedings, 
which  said  order  was  issued  without  any  previous  notice  to  said  agents, 
or  opportunity  to  be  heard  thereon.  Thereupon,  said  agents  applied  to 
the  United  States  circuit  court  for  their  discharge  from  said  arrest  under 
the  writ  of  habeas  corpus;  and,  after  full  hearing  and  investigation  of  the 
law  and  facts,  said  United  States  court  did  discharge  them  under  such 
writs.  Ante,  545.  That  said  officers,  under  the  garb  and  color  of  their 
said  offices,  propose  and  threaten  to  continue  to  so  harass  and  vex  said 
agents  with  like  trumped-up  charges  and  prosecutions  for  continuing  to 
so  sell  such  goods  in  the  original  packages  in  which  they  were  imported 
as  aforesaid.  The  object  of  said  prosecutions  and  persecutions  is  to  pre- 
vent said  agents  and  complainant  from  pursuing  said  lawful  business  in 
said  county,  and  to  break  up  its  trade,  and  destroy  its  property.  That 
said  charges  and  prosecutions  are  to  be  made  before  the  said  district  court 
uf  Shawnee  county,  on  the  ground  and  under  the  pretext  that  said  acts 
of  said  agents  are  in  violation  of  what  is  known  as  the  "Prohibitory 
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Liquor  Law  of  the  State  of  Kansas,"  and  is  in  fact  designed  to  prevent 
the  importation  of  such  goods  into  the  state  from  other  states,  and  their 
sale  in  the  original  packages  in  which  they  are  shipped. 

The  prayer  of  the  bill  is  for  a  provisional  injunction  temporarily  re- 
straining and  prohibiting  respondents,  their  deputies,  assistants,  etc., 
from  instituting  or  prosecuting  civil  or  criminal  actions  against  said 
agents,  and  preventing  them  irom  receiving  and  selling  such  goods  so- 
shipped  to  them  in  the  original  packages  to  such  persons  as  may  apply 
for  the  same,  and  from  molesting  them  in  their  said  business  so  con- 
ducted, and  for  a  perpetual  injunction,  if,  upon  a  l"ull  hearing,  the  facts 
shall  Sb  appear  as  alleged,  and  for  all  proper  relief. 

At  the  preliminary  hearing  of  this  application  the  respondents  ap- 
peared, and  demurred  generally  to  the  bill.  The  cause  was  heard  by 
Judge  Philips,  of  the  western  district  of  Missouri,  under  order  of  the 
circuit  judge,  in  conjunction  with  Judge  Foster. 

E.  Ilagan,  for  complainant. 

i.  B,  Kellogg,  Atty.  Gen.,  for  defendants. 

Philips,  J.,  (after  stating  Oie  facts  as  above,)  The  objection  made  to  this 
proceeding,  that  it  is  pfaciically  a  suit  aj^ainst  the  state,  has  been  con- 
sidered by  us  in  the  case  of  Txtchman  v.  Welch,  ante,  648,  in  the  opinion 
just  filed.  See,  also,  Hagood  v.  Southern,  117  U.  S.  70,  6  Sup.  Ct.  Rep. 
608.  The  remaining  question,  not  disposed  of  in  that  discussion,  is 
whether  or  not  this  suit  is  obnoxious  to  the  objection  that  a  court  of 
equity  never  extends  its  jurisdiction  to  the  enjoining  of  criminal  pro- 
ceedings. This  is,  unquestionably,  a  well-settled  general  rule  of  equity 
jurisprudence.  BaUway  Co,  v.  Kansas  City,  29  Mo.  App.  89,  and  he,  cit. 
This  question  underwent  extended  discussion  in  Re  Sawyer,  124  U.  S. 
200,  8  Sup.  Ct.  Rep.  482.  Mr.  Justice  Gray,  who  delivered  the  major- 
ity opinion,  said,  inter  alia: 

"The  office  and  jurisdiction  of  a  court  of  equity,  unless  enlarged  by  express 
statute,  are  limited  to  the  protection  of  rights  of  property.  It  has  no  juris- 
diction over  th^  prosecution,  the  punishraent,  or  the  pardon  of  crimes  or  mis- 
demeanors. *  *  *  To  assume  such  a  jurisdiction,  or  to  sustain  a  bill  in 
equity  to  restrain  or  relieve  against  proceedings  for  the  punishment  of  offenses,. 
♦    *     *     is  to  invade  the  domain  of  the  courts  of  common  law." 

Without  stopping  here  to  consider  whether  this  general  rule  is  limited 
to  criminal  proceedings  already  begun  in  the  court  of  criminal  jurisdic- 
tion, it  is  sufficient  to  the  matter  in  hand  to  say,  as  indicated  in  the 
quotation  above  made,  that  the  rule  has  its  exceptions.  One  of  these  is 
where  a  threatened  criminal  proceeding  is  hostile,  vexatious,  and  unwar- 
ranted, and  involves  the  wanton  destruction  of  or  injury  to  property  in- 
terests of  the  accused;  and  especially  so  under  circumstances  where,  if 
permitted  to  proceed,  the  party  injured  would  have  no  adequate  remedy 
at  law  for  restitution.  Mr.  Justice  Gray  recognizes  this.  He  quotes- 
from  Sheridan  v.  Gulvin,  78  111.  237: 

'^It  is  elementary  law  that  the  subject-matter  of  the  jurisdiction  of  a  couit 
of  chancery  is  civil  property.     The  court  is  conversant  only  with  questions  of 
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property,  and  the  maintenance  of  civil  rights.  Injury  to  property,  whether 
actual  or  prospective,  is  the  foundation  on  which  the  jurisdiction  reels.  The 
^ourt  has  no  jurisdiction  in  matters  merely  sriminalor  merely  immoial»  which 
do  not  affect  any  right  to  property." 

Again  he  says: 

"No  question  of  property  is  suggested  in  the  allegation  of  matters  of  fact 
in  the  hill,  or  would  he  involved  in  any  decree  that  the  court  could  make 
thereon." 

So  Mr.  Justice  Field,  in  his  concurring  opinion,  said: 
"In  many  cases,  proceedings  criminal  in  tlielr  character,  taken  by  individ- 
uals or  organized  bodies  of  men,  tending,  if  carried  out,  to  despoil  one  of  bia 
property  or  other  rights,  may  be  enjoined  by  a  court  of  equity." 

In  the  case  of  Emperor  of  Austria  v.  Z)ay,  3  De  Gex,  F.  &  J.  217,  Lord 
Justice  Turner  observed: 

"I  agree  that  the  jurisdiction  of  this  court  in  a  case  of  this  nature  rests 
upon  injury  to  property,  actual  or  prospective,  and  that  this  court  has  no  ju- 
risdiction to  prevent  the  commission  of  acts  merely  crimiTial  or  merely  illegal, 
4ind  which  do  not  affect  any  right  of  property;  but  I  think  there  are  here 
rights  of  property  quite  sufficient  to  found  jurisdiction  in  this  court.  I  do 
not  agree  to  the  proposition  that  there  is  no  remedy  in  this  court  if  there  be 
no  remedy  at  law,  and  still  less  do  I  agree  to  the  proposition  that  this  court  is 
hound  to  send  a  matter  of  this  description  to  be  tried  at  law.  The  highesc 
authority  upon  the  jurisdiction  of  this  court,  in  enumerating  the  cases  to 
which  the  jurisdiction  extends,  mentions  cases  of  this  class,  where  the  prin- 
ciples of  law  by  which  the  ordinary  courts  are  guided  give  no  right,  but,  upon 
the  principles  of  universal  justice,  tiie  judicial  power  is  necessary  to  prevent 
11  wrong,  and  the  positive  law  is  silent." 

In  Spinning  Co.  v.  RHey.  L.  R.  6  Eq.  558,  the  vice-chancellor  said: 
"The  jurisdiction  of  this  court  is  to  protect  property;  and  it  will  interfere 
by  injunction  to  stay  any  proceedings,  whether  connected  with  crime  or  not, 
whicli  go  to  the  immediate,  or  tend  to  the  ultimate,  destruction  of  property,  or 
to  make  it  less  valuable  for  use  or  occupation." 

In  Lottery  Co,  v.  MtzpcUricky  3  Woods,  222,  the  court  waa  called 
Tipon,  in  the  exercise  of  its  equity  jurisdiction,  to  meet  and  counteract 
the  attempt  of  the  state,  through  unfriendly  and  hostile  legislation,  to 
drive  the  obnoxious  concern  and  its  business  from  the  state,  through 
penal  enactments  and  criminal  prosecutions.     The  court  says: 

"Kor  is  there  anything  in  the  fact  that  the  defendant  is  an  officer,  and  sup- 
poses he  is  performing  an  othcial  duty,  which  would  constitute  a  reason  for 
withholding  the  exercise  of  this  jurisdiction.  The  jurisdiction  is  conservatory, 
And  is  employed  where  a  wrong  is  attempted  under  color  of  law,  and  with  an 
appearance  of  right,  to  inflict  permanent  and  incurable  mischief.  The  reme- 
dies of  law  are  not  generally  adequate  to  defend  persons  from  violence  and 
lawlessness.  The  unoffending  citizen  is  entitled  to  be  protected  by  the  state 
through  its  punitive  laws.  But  when  the  state  itself  errs,  and  its  legislature 
visits  by  a  law  constantly  recurring  penalties  upon  all  the  officers  and  agents 
of  a  corporation,  it  gives  rise  to  a  question  of  the  rightfulness  of  thelaw,  viewed 
in  its  operation  upon  franchises, — upon  property;  for,  since  a  corporation  is 
4in  artificial  being,  and  can  only  act  through  its  representatives,  any  law  which 
forbids,  under  penal  sanction,  every  conceivable  corporate  act  of  officers  and 
agents,  must  assail  the  value  and  existence  of  its  privileges,  and,  if  the  law 
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t>e  unauthorized,  its  operation  may  be  restrained,  and  property  which  is  by 
the  constitution  exempted  from  this  power  may  be  protected  by  the  proper 
process  of  the  courts." 

Again  be  says: 

"The  officers  of  every  state  of  the  United  States,  whether  executive  or  ju- 
dicial, owe  to  the  constitution  of  the  United  States  a  fealty  and  homage  and 
obedience  surpassing  that  which  they  owe  to  their  constituents  of  the  state. 
The  people  of  the  United  States,  composed  of  all  the  peoples  of  the  separate 
states,  have  adopted  the  constitution,  and  have  ordained  that  the  terms  of 
'  that  instrument,  and  the  laws  and  treaties  made  pursuant  to  it,  shall  have 
obedience,  anything  in  the  constitution  and  laws  of  any  state  to  the  contrary 
notwithstanding."  Citing  Qibhona  v.  OgdeUf  9  Wheat.  1;  Dodge  v.  Woolsey, 
18  How.  331. 

In  the  latter  case,  the  circuit  court  of  the  United  States  for  the  district 
of  Ohio  having  granted  an  injunction  upon  the  officers  of  the  state  from 
enforcing  the  state  enactments,  the  supreme  court  said : 

"The  jurisdiction  of  chancery  extends  to  inquire  into  and  enjoin,  as  the 
case  may  require  to  be  done,  any  proceedings  by  individuals,  in  whatever 
character  they  may  profess  to  act,  if  the  subject  of  complaint  is  an  imputed 
violation  of  a  corporate  franchise,  or  a  denial  of  a  right  growing  out  of  it,  for 
which  there  is  not  an  adequate  remedy  at  law." 

So  in  (kbcm  v.  Banky  9  Wheat.  738,  the  court  say: 

"The  counsel  for  applellants  are  too  intelligent,  and  have  too  much  self- 
respect,  to  pretend  that  a  void  act  can  afford  any  protection  to  officers  to  ex- 
ecute it.  The  circuit  court  of  the  United  States  has  jurisdiction  of  a  bill 
brought  by  the  United  States  for  the  purpose  of  protecting  the  bank  in  the 
exercise  of  its  franchises  which  are  threatened  to  be  invaded  under  the  uncon- 
stitutional laws  of  the  state." 

And  in  that  case  the  order  of  restraint  went  against  the  officers  threat- 
•ening  the  injury  to  the  franchise. 

It  is  scarcely  needful  to  be  observed  that  the  courts  would  not  any  the 
less  extend  their  protecting  arm  over  the  property  rights  of  the  individual 
•citizen  than  over  those  of  a  corporation. 

In  Live-Stocky  etc.,  Ass^n  v.  Crescent  City,  etc.,  Co,,  1  Abb.  (U.  S.)  388- 
406,  Mr.  Justice  Bradley,  while,  as  shown  in  the  opinion  in  Tuchman 
V,  Welch,  rnpra,  declining  to  restrain  proceedings  already  instituted  in  the 
state  court,  under  his  conception  of  the  civil  rights  bill  as  it  then  existed, 
not  obviating  the  applicability  of  section  720,  Rev.  St.  U.  S.,  proceeded 
to  enjoin  and  restrain  the  delendants  "from  commencing  or  prosecuting 
any  other  suits  upon  their  act  of  incorporation  than  such  as  are  now 
pending  against  the  said  complainants,  or  either  of  them,  from  doing  or 
performing  any  act  expressed  in  the  declarative  clause  of  this  decree,  or 
from  suing  for  any  fine  or  penalty  imposed  in  said  act,  or  from  doing  or 
performing  any  of  the  acts  aforesaid,  and  from  interfering  with  them  in 
the  prosecution  of  their  lawful  occupations  as  live-stock  dealers  or  butch- 
•ers,  or  as  vendors  of  animal  food  or  animals." 

The  declared  object  and  purpose  of  the  respondents  is  to  obstruct  and 
prevent  the  right  of  complainant  and  its  agents  to  pursue  a  lawful  avoca- 
tion and  business  in  commerce  between  the  states.     In  short,  in  intent 
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and  in  effect,  to  destroy  complainant's  said  business,  and  expel  his  prop- 
erty, imported  into  the  state  for  mercantile  purposes,  from  the  state. 
Certainly,  such  condition  of  affairs  call  into  activity  the  equity  powers 
of  the  court  to  protect  the  property  rights  of  the  complainant,  secured  to 
him  by  the  constitution  of  the  United  States.  Such  an  emergency,  we 
think,  is  provided  for  by  section  1979,  Rev.  St.  U.  S.,  which  declares 
that— 

"Every  person  who,  under  color  of  any  statute,  ordinance,  regulation,  cus- 
tom, or  usage  of  any  state  or  territory,  subjects,  or  causes  to  be  subjected,  any* 
citizen  of  tho  United  States,  or  other  person  within  the  jurisdiction  thereof,  to 
the  deprivation  of  any  rights,  privileges,  or  immunities  secured  by  the  con- 
stitution and  laws,  shall  be  liable  to  the  party  injured  in  an  action  at  law, 
suit  in  equity,  or  other  proper  proceeding  for  redress." 

Nothing,  of  course,  here  said  or  enjoined,  is  to  be  construed  as  extend- 
ing to  any  prosecution  to  which  the  complainant  or  its  agents  may  be 
lawlully  subject  for  selling  such  articles  otherwise  than  as  importers,  in 
the  original  packages  in  which  they  may  be  imported,  within  the  pro- 
tecting terms  of  the  federal  constitution,  as  interpreted  by  the  supreme 
court  of  the  United  States,  With  this  limitation,  the  temporary  writ  of 
injunction  should  be  granted, 

Foster,  J.,  concurs. 


Wooi^TEiN  et  al.  V.  Welch. 
(Circuit  Court,  D.  Kansas,    July  18, 1890.) 

Injunction— Procedube— Parties— Misjoinder. 

Persons  who  have  been  separately  indicted  for  the  sale  of  intoxicating  liquors  in 
the  original  packages  in  which  they  were  imported,  and  separately  enjoined  from 
making  such  sales,  cannot  maintain  a  joint  suit  for  an  injunction  against  such  pro- 
ceedings, though  they  are,  respectively,  the  agent  and  subi^ent  of  the  same  im- 
porter. 

In  Equity.     Bill  for  injunction. 

The  complainant  M.  Wollstein  is  a  citizen  of  the  state  of  Missouri,  en- 
gaged there  in  the  business  of  a  wholesale  liquor  dealer,  and  since  the 
13th  day  of  May  last  past  has  been  engaged  in  shipping  from  said  state, 
into  the  state  of  Kansas,  such  liquors,  in  original  packages.  Said  liq- 
uors were  shipped  to  Topeka,  Kan.,  consigned  to  the  co-complainant 
Sicher,  as  his  agent,  to  sell  the  same  in  the  original  packages  in  which 
they  were  so  shipped.  Said  Sicher,  being  empowered  by  said  principal 
to  employ  any  subagent,  to  assist  in  and  about  the  said  business,  did 
on  the  20th  day  of  May,  1890,  employ  the  other  complainant,  Schmidt, 
as  such  subagent  or  assistant.  The  said  Sicher  and  the  said  subagent 
received  said  packages,  and  proceeded  to  sell  the  same  at  Topeka.  On 
the  28th  day  of  May,  1890,  the  respondent,  Welch,  acting  as  county 
attorney  of  Shawnee  county,  in  which  said  sales  were  being  made,  caused 
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the  arrest,  on  separate  informations,  of  said  Sicher  and  Schmidt,  for  vi- 
olating what  is  known  as  the  "prohibitory"  law  of  the  state  in  so  selling 
such  liquor.  At  the  same  time  the  said  Welch  filed  separate  petitions 
in  the  state  district  court  against  the  said  Sicher  and  Schmidt,  charging 
that  the  place  where  such  business  was  being  so  conducted  was  a  nui- 
sance, and  asking  for  an  injunction  closing  the  same  up,  and  enjoining 
defendants  from  further  conducting  said  business  thereat.  On  these  pe- 
titions the  court,  without  indemnity  bond  or  notice  to  defendants 
therein,  made  a  temporary  order  enjoining  the  parties,  as  prayed.  Upon 
the  arrest  and  imprisonment  of  the  parties  under  said  criminal  charge, 
they  applied  to  the  United  States  district  court  for  a  discharge  under  a 
writ  of  habeas  corpus.  Upon  hearing  therein,  they  were  discharged  there- 
from,, (awte,  545,)  on  the  ground  that,  under  the  commercial  clause  of 
the  feileral  constitution,  the  said  Wollstein  had  a  right  to  import  said 
goods  into  the  state,  and  the  said  agents  had  a  right  to  sell  the  same  in 
the  original  packages,  as  they  had  done,  any  law  of  the  state  to  the  con- 
trary notwithstanding. 

The  petition  charges  that,  notwithstanding  the  premises,  the  said  re- 
spondent, instigated  by  the  purpose  to  prevent  the  said  agents  from 
making  such  sales  of  such  liquors  in  said  state,  threatens  to  continue  to 
so  prosecute  and  imprison  said  agents,  and  to  have  them  arrested,  on 
contempt  warrants  from  the  said  district  court,  for  violating  said  injunc- 
tion order  in  like  sales  made  since  their  discharge  under  the  writ  of 
habeas  corpus.  The  prayer  of  the  petition  is  that  respondent  be  restrained 
from  carrying  into  execution  his  said  threat,  and  further  molesting  the 
complainants  in  the  peaceful  and  lawful  pursuit  of  said  business.  Re- 
spondent has  demurred  generally  to  the  bill  on  a  hearing  for  preliminary 
injunction. 

VVheaty  Chesny  &  Curtis,  for  complainants, 

L.  B.  Kellogg,  Atty.  Gen.,  for  defendant. 

Philips,  J. ,  {after  stating  the  facts  as  above.)  There  is  some  confusion  in 
parties  complainant,  and  mingling  of  distinct  claims  for  relief,  in  the 
bill  of  complaint,  which,  even  under  the  flexible  and  versatile  rules  of 
equity  pleading  and  remedies,  are  hardly  permissible.  Wollstein,  the 
non-resident  importer,  is  joined  as  co-complainant  with  his  agent,  Sicher, 
and  the  subagent,  Schmidt.  The  only  interest,  recognizable  in  equity, 
Wollstein  is  shown  to  have,  is  that,  as  an  importer,  his  property  rights 
and  interests  may  be  afiected  by  the  threatened  acta  of  the  respondent. 
But  the  other  co-complainants  are  not  so  interested  therein  as  to  authorize 
their  joinder,  or  entitle  them  to  any  relief  on  that  ground.  It  is  a  gener- 
al rule  of  equity  pleading  that  no  person  should  be  made  a  party  who 
is  not  interested  in  the  subject-matter  of  the  suit,  and  for  or  against  whom 
no  decree  can  be  made.  It  is  on  this  ground  that  agents,  as  a  rule, 
are  not  joined  with  the  principal.  Story,  Eq.  PI.  §  231.  As  to  the 
threatened  prosecutions  against  Sicher  and  Schmidt,  either  criminally  or 
civilly,,  under  the  contempt  proceeding  for  violating  the  injunction  order 
of  the  state  court,  it  would  be  wholly  personal  as  to  them,  as  affecting 
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their  liberty,  and  their  right  to  pursue,  unmolested,  the  business  of  their 
employment.  As  to  the  matter  for  which  WoUstein  could  alone  ask  for 
relief,  the  bill  does  not  seem  to  be  framed  on  such  a  theory;  and  the 
averments  in  this  respect,  we  think,  are  not  sufficient  to  warrant  such 
relief.  It  is  competent  for  a  court  of  chancery  to  grant  relief  to  some  of 
the  co-complainants,  and  not  to  others,  and  it  can  give  different  relief  in 
character  and  extent  to  different  complainants.  1  Pom.  Eq.  Jur.  §  115. 
So,  if  the  other  two  complainants  present  grounds  for  joint  relief,  it  may 
be  granted  them.  On  the  other  hand,  if  their  interests  in  the  subject- 
matter  be  several,  the  terapoirary  ii^unction  should  not  be  granted,  as  it 
would  be  dissolved  at  the  hearing  on  motion  or  demurrer.  J(me%  v.  Dd 
Rio,  Turn.  <fe  R.  297. 

In  Hudson  v.  Maddisony  12- Sim.  416,  a  bill  by  several  occupants  of 
houses  to  restrain  the  erection  of  a  steam-engine,  which  would  be  a  nui- 
sance to  each  of  them,  it  was  held  that  each  occupier  had  a  distinct  right 
of  suit,  and  (consequently  could  not  sue  jointly.  This  was  placed  on  the 
ground  ^Hhat,  as  each  of  them  has  a  separate  nuisance  to  complain  of, 
that  which  is  an  answer  to  one  may  not  be  an  answer  to  the  other;  and 
if,  upon  such  a  bill,  a  decree  were  to  be  pronounced,  it  must  be  a  decree 
which  would  provide  for  five  different  cases."  So  if  we  should  apply  to 
the  facts  of  the  case  as  disclosed  by  the  bill,  the  ruling  in  Tuchman  v. 
Wdchy  ante,  648,  (opinion  filed  of  this  date,)  holding  that  complainant? 
are  entitled  to  the  relief  prayed  for  against  the  threatened  proceedings  in 
the  contempt  warrant,  in  the  nature  of  an  ancillary  proceeding  in  the  sev- 
eral cases,  we  are  confronted  with  this  formidable  difficulty:  It  appears 
from  the  petition,  as  also  from  the  exhibits  thereto,  that  the  suits  in  the 
state  court  in  which  the  temporary  orders  of  injunction  were  granted 
were  separate  actions,  and  separate  restraining  orders  were  issued  against 
Sicher  and  Schmidt.  The  action  against  them  was  not  joint.  The  breach 
of  the  order  would  be  the  individual  act  of  each,  and  the  contempt  war- 
rant would  be  issued  separately  in  each  case,  or  might  issue  against  one 
and  not  the  other,  as  one  might  violate  it  and  the  other  not;  and  the  an- 
swer which  one  might  make  the  other  might  not.  The  parties  were  sep- 
arately indicted  or  informed  against,  and  separately  enjoined.  Both  be- 
ing servants  of  Wollstein,  or,  at  least,  Sicher  being  such  servant,  and 
Schmidt  his  subagent,  each  is  responsible  to  the  law  of  Kansas  for  hi& 
own  act,  and  not  that  of  his  fellow-servant  or  principal.  While  they 
might  jointly  make  a  sale,  and  by  that  common  act  violate  the  order  of 
injunction,  yet,  as  the  matter  stands,  the  respondent  could  only  proceed 
against  them  separately  for  contempt.  The  joint  suit  to  enjoin  against 
the  threatened  action,  in  our  opinion,  is  improper. 

The  remaining  matter  sought  to  be  enjoined  is  the  threat  of  respond- 
ent to  continue  to  harass  Sicher  and  Schmidt  with  other  criminal  prose- 
cutions for  any  future  like  sales.  As  each  could  be  separately  prose 
cuted  for  his  act,  and  as  the  joint  sale  of  a  package  would  be  an  act  so- 
improbable,  we  perceive  no  propriety  in  a  joint  proceeding  of  injunction. 
In  other  words,  as  mere  employes,  servants  of  the  importer,  with  no 
community  of  interest  in  the  property,  presumably  receiving  separate- 
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wages,  each  havicg  a  personal  accountability  to  the  employer,  and  a  sev- 
eral personal  liability  to  a  criminal  prosecution,  there  is  every  good  rea- 
son for  disallowing,  and  no  sufficient  reason  is  apparent  for  indulging,  a 
joint  suit. 

In  view  of  this  conclusion,  we  omit  any  discussion  of  the  right  to  re- 
lief sought  in  a  proper  form  of  action.  It  follows  that  the  writ  of  injunc- 
tion is  disalloweid. 

FosTEB,  J.  I  concurs. 


Jaffrey  et  al.  v.  Beab  ei  ol. 
{Circuit  Courty  E.  D.  North  Carolina.    May  14, 1890.) 

L  EquiTT  JuBiBDioTioN— Rbmedt  AT  Law— Sbttinq  Astoe  Sbttlbmbnt. 

Where  a  creditor  has  reoeived  a  portion  of  his  claim  in  full  settlement,  but  has 

given  no  release  under  seal,  a  bill  in  chancery  to  set  aside  the  settlement  wiU  not 
e,  since  he  still  has  the  right  to  sue  at  law  for  the  residue  of  his  claim. 
S.  Samb— Statute  ov  Limitations— Fraud. 

The  fact  that  a  creditor  has  been  induced  by  the  fraud  of  his  debtor  to  defer 
bringing  suit  until  his  claim  is  barred  at  law  by  the  statute  of  limitations  does  not 
give  a  court  of  chancery  jurisdiction  of  the  cause  of  acUoiL 

In  Equity. 

E.  S,  Martin^  M.  Bellamy  and  T.  Strange,  for  plaintiffs, 

D.  L,  RvsseU  and  Oeorge  Davia  &  Son,  for  defendants. 

Seymoub,  J.  The  plaintiffs  allege  that  in  October,  1881,  defendants* 
firm  became  indebted  to  them  in  the  sum  of  $8,206.53,  and  that  in  No- 
vember of  the  same  year  it  made  an  assignment  giving  preferences  to 
creditors,  or  allied  creditors,  other  than  plaintiffs,  to  the  amount  of 
$75,000;  that  upon  their  own  investigation  and  representations  of  de- 
fendants to  the  effect  that  the  debts  secured  in  the  deed  of  trust  were 
bona  fide,  they  compromised  at  25  cents  on  the  dollar;  that  they  have 
since  discovered  a  considerable  part  of  the  amount  so  secured  to  have 
been  wholly  fraudulent,  and  made  up  of  fictitious  debts  inserted  in  the 
deed  of  trust  for  the  purpose  of  inducing  creditors,  among  them  plain- 
tiffs, to  accept  less  than  was  due  them.  While  more  than  three  years 
have  elapsed  since  their  cause  of  action  accrued,  they  aver  that  less  than 
that  time  has  passed  since  they  have  discovered  the  fraud  practiced  up- 
on themselves  and  the  other  creditors  of  Sol  Bear  &  Co.  They  claim  that 
though  they  may  be  barred  by  the  state  statute  of  limitations,  both  at 
law  and  in  equity,  in  the  courts  of  North  Carolina,  as  has  been  decided 
in  Jaffray  v.  Bear,  103  N.  C.  165,  9  S.  E.  Rep.  382,  they  can  yet  main- 
tain  an  equitable  action  in  the  United  States  courts.  For  this  they  cite 
several  decisions  of  the  supreme  court,  and  in  particular  Kirhy  v.  Rail- 
road Oo,j  120  U.  a.  130,  7  Sup.  Ct.  Rep.  430.  In  that  case  Mr.  Justice 
Hablan  statesi  what  has  long  been  the  settled  rule  in  the  United  States 
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courts,  viz.,  that,  "while  the  courts  of  the  Union  are  required  by  the 
statutes  creating  them  to  accept  as  rules  of  decision  in  trials  at  common 
law  the  laws  of  the  several  states,  except  where  the  constitution,  laws," 
etc.,  "of  the  United  Stales  otherwise  provide,  their  jurisdiction  in  equity 
caiinot  be  impaired  by  the  local  statutes  of  the  different  states  in  which 
they  sit."  He  therefore  holds  that  the  New  York  statute  of  limitations 
does  not  affect  the  power  of  the  circuit  court  of  the  United  States,  follow- 
ing the  settled  rules  of  equity,  to  adjudge  that  time  does  not  run  in  favor 
of  defendants  charged  with  actual  concealed  fraud  until  after  such  fraud 
either  is,  or  with  due  diligence  ought  to  be,  discovered. 

The  case  at  bar  is  not  one  in  which  the  plaintiffs  are  entitled  to  equi- 
table relief,  unless  the  fact  that  they  have  lost  their  remedy  at  law  by  not 
Suing  in  apt  time,  by  reason  of  defendants'  fraud,  gives  them  a  right  to 
equitable  relief.     This  will  appear  from  the  following  considerations: 

The  prayer  of  the  hill  is — Mrst,  that  the  compromise  and  settlement 
between  plaintiffs  and  defendants  be  declared  null  and  void;  and,  secxrndy 
for  a  judgment  for  the  balance  due  plaintiffs,  with- interest.  This  is 
not  a  creditors'  bill.  It  is  not  founded  on  a  judgment  and  unsatisfied 
lien  on  defendants'  property.  It  is  not  an  action  to  set  aside  the  alleged 
fraudulent  assignment,  for  if  such  an  action  could  be  maintnined  by  a 
simple  contract  creditor,  before  reducing  his  debt  to  judgment,  issuing 
execution,  and  having  a  return  made  of  nulla  bona,  it  would  not  lie  in 
this  case,  because  the  bill  avers  a  reconveyance  to  defendants  of  the  prop- 
erty conveyed  by  the  deed  of  trust;  nor  would  it  lie  on  this  bill,  because 
no  such  relief  is  demanded.  It  cannot  be  sustained  as  an  action  to  set 
aside  a  release,  because  no  release  is  averred  or  exists.  Plaintiffs  simply 
aver  that  defendants  agreed  to  accept  $842.87  in  compromise  and  settle- 
ment, etc.,  and  that  the  same  was  paid  them.  There  is  nothing  in  their 
receipt  of  such  sum  to  prevent  them  from  maintaining  an  action  at  law 
for  the  balance  still  unpaid.  In  Skilheck  v.  Hilton^  L.  R.  2  Eq.  587,  in 
which  a  release  was  set  aside,  there  was  a  release  under  seal,  and  juris- 
diction was  taken  on  the  ground  of  mistake  in  executing  it.  Here  there 
is  no  release,  and  nothing  but  the  act,  said  to  have  been  induced  by 
fraud,  of  accepting  a  portion  of  the  amount  due  in  lieu  of  the  whole. 
Nor  is  this  a  case  like  that  of  Daniel  v.  Board  of  Commissioners j  74  N.  C. 
496,  where  a  court  of  equity  would  not  allow  a  defendant  to  plead  the 
statute  of  limitations  on  account  of  his  own  agreement  not  to  do  so.  In 
that  class  of  decisions  equity  enforces  a  contract  on  the  ground  of  no 
adequate  relief  at  law  for  its  breach. 

Having  shown  that  this  case  is  not  cognizable  in  equity  on  any  of  the 
ordinary  grounds  for  equitable  relief,  it  will  be  well  to  state  clearly  what 
the  action  is,  and  why  it  is  contended  that  a  court  of  equity  will  enter- 
tain it.  It  is  a  suit  for  money  due  for  goods  sold  and  delivered.  At  law 
it  would  be  an  action  of  asmmpstt.  The  plaintiff  sues  in  equity  because 
he  is  barred  at  law,  and  claims  that  as  he  is  barred  at  law  by  reason  of  hav- 
ing failed  to  bring  suit  in  time,  and,  as  his  failure  to  bring  suit  in  time 
was  caused  by  the  fraudulent  conduct  of  defendants,  he  is  entitled  to  be 
relieved  in  equity.   The  fraud  charged  is  collateral  to  the  plaintiff's  cause 
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of  action,  and  not  the  foundation  of  the  suit.  The  plaintiff's  contention 
must  be,  then,  that  in  every  case  of  purely  l^al  cognizance,  in  which  & 
party  to  a  contract  has  been  guilty  of  a  fraud  collateral  to  the  contract, 
the  result  of  which  has  been  that  the  obligee  has  failed  to  sue,  and  has 
thereby  allowed  the  statute  of  limitations  to  run  against  him,  equity 
acquires  jurisdiction.  The  principle  asserted  would  extend  very  far  be- 
yond the  facts  of  this  case,  and  would  effectually  nullify  the  salutary 
policy  of  the  legislatures  of  our  various  states  and  of  the  United  States 
in  their  legislation  against  stale  claims.  It  would  cover  every  case  of 
misrepresentation,  whether  oral  or  acted,  by  which  a  debtor  might  in- 
duce his  creditor  not  to  sue.  It  would  extend  to  an  oral  statement  to  a 
creditor  that  he  would  gain  nothing  by  suing,  to  a  concealment  by  a 
debtor  of  the  amount  or  value  of  his  property.  In  short,  wherever  a 
debtor  has  by  word  or  act  falsely  asserted  that  his  creditor  could  not 
obtain  his  debt  by  legal  process,  and  has  thereby  prevented  the  creditor 
from  suing  until  the  lapse  of  the  time  fixed  in  the  statute  of  limitations, 
the  creditor  who  is  barred  at  law  may,  upon  the  theory  of  this  case, 
collect  his  debt  in  equity,  if  he  can  show  that  he  has  subsequently  ascer- 
tained that  the  debtor's  representations  were  false,  and  that  he  was,  with- 
out laches  of  his  own,  deceived  by  them. 

I  know  of  no  adjudicated  case  taking  this  ground.  The  two  sections 
cited  by  counsel  from  Story  (Eq.  Jur.  §§  1521, 1521a)  evidently  refer  to 
cases  where  equity  has  jurisdiction  independently  of  the  collateral  fraud, 
and  intend  to  state  that,  in  such  cases,  the  court,  in  exercising  its  concur- 
rent jurisdiction,  will  notallowsuch  fraud  to  have  the  effect  of  barring  re- 
lief. If  it  could  be  construed  to  go  further,  it  would  be  unsupported  by 
authority.  If  such  a  ground  of  equitable  jurisdiction  existed,  it  would 
doubtless  be  covered  by  u  line  of  cases  based  upon  it.  The  fact  that  this 
is,  concededly,  a  case  of  first  impression,  shows  that  no  such  principle 
exists. 

I  have  not  considered  it  necessary  to  discuss  the  question  of  whether 
or  not  plaintiffs  have  sufficiently  shown  want  of  laches  in  not  sooner  dis- 
covering the  fraudulent  character  of  the  fictitious  claims  alleged  to  ex- 
ist in  the  assignment  in  trust.  No  reason  is  given  why  the  inquiries 
made  within  the  last  three  years,  which  resulted  in  the  discovery  that 
the  Manning  debt  was  fictitious,  might  not  as  well  have  been  instituted 
earlier.  1  prefer,  however,  to  rest  my  decision  upon  the  grounds  before 
stated,  believing  them  abundantly  sufficient.  Judgment  for  defendants 
for  costs. 
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Gibson  County  v.  Pullman  South.  Cab  Co. 
(Circuit  C(mr%  W.  D.  Tennessee.    April  98, 1890.) 

1.  Constitutional  Law— Taxation— Intebstatb  Commbrce— Sleeping-Cabs. 

Where  Pullman  sleeping-cars  are  run  wholly  within  a  state,  the  business  may  be- 
taxed  as  a  privilege. 

2.  Same— Propbrtt  Owned  Outside  the  State. 

The  only  restriction  upon  this  power  must  be  found  in  the  state  and  federal  con- 
stitutions, since  every  state  may  tax  all  property  found  within  its  borders,  whether 
owne^  by  its  own  citizens  or  foreigners,  alt nough  considerations  of  amity  and  com- 
ity usually  secure  the  exemption  of  property  only  temporarily  situated  within  the 
state,  while  our  federal  constitution  forbids  discriminations  against  citizens  of  other 
states  of  this  Union. 
8.  Same— Discrimination— Exemptions. 

Where  it  does  not  appear  whether  sleeping-cars  owned  by  the  railroad  company 
are  exempt  from  taxation,  an  act  of  the  legislature  will  not  be  held  to  make  a  dis- 
crimination, because  they  are  not  snecifically  taxed  as  a  privilege,  like  those  run  in- 
dependently by  others  than  the  railroad  company,  because  they  may  be  otherwise- 
equally  taxed  along  with  other  property  of  the  railroad  company,  or  lawfully  ex- 
empt under  charter  privileges, 
i,  Same— Construction  op  Act- Counties. 

The  act  of  the  legislature  of  Tennessee  of  1877  (chapter  10)  does  not  Impose,  when- 
properly  construed,  a  privilege  tax  for  counties  upon  sleeping-cars  run  wholly 
within  the  state,  but  is  confined  to  one  privilege  tax  for  the  state. 
5.  Same— Counties- Privilege  Tax. 

There  is  in  Tennessee  no  statute,  either  in  the  Code  or  elsewhere,  which  author- 
izes counties,  generally,  to  l^y  always,  if  they  choose,  the  same  privilege  tax  which 
is  provided  for  the  state.  It  depends  upon  each  taxing  statute  and  its  amendments- 
whether  the  county  has  this  power.  It  is  generally  conferred,  but  not  always,  and 
was  not  in  the  several  acts  taxing  sleeping-cars  as  a  privilege. 
0.  Same— Title  op  Act. 

The  Tennessee  constitution,  (article  2,  §  17,)  which  provides  that  no  biU  shall  be- 
come a  law  which  embraces  more  than  one  subject,  that  subject  to  be  expressed  in- 
its  title,  does  not  require  a  taxing  act  to  name  in  the  title  all  the  obiects  of  taxation, 
nor  confine  the  act  to  one  general  class  of  property,  if  the  title  be  broad  enough  to- 
cover  other  classes.  The  tax  on  sleeping-cars  levied  by  Acts  1877,  o.  16,  and  Acte 
1881,  e.  149,  is  not  void  because  of  any  defect  in  the  title,  which  expressed  only  the 
one  subject  of  **  taxation  "  with  which  the  acts  dealt.       , 

In  Equity. 

This  bill  was  filed  by  Gibson  county,  Tenn.,  to  recover  of  the  Pullman 
Car  Company  a  privilege  tax  of  $50,  and  $75  on  each  of  its  sleeping-cars- 
run  through  Gibson  county  on  the  Louisville  &  Nashville  and  the  Mo- 
bile &Ohio  Railroads,  for  the  years  1877  to  1883,  inclusive,  amounting, 
with  interest  and  penalties,  to  $5,102.50.  The  tax  was  levied  under 
authority  of  the  Code  of  Tennessee,  which  it  was  claimed  authorized  all 
counties  in  the  state  to  levy  the  same  privilege  taxes  as  were  levied  by 
the  state  by  the  acts  of  March  9,  1877,  c.  16,  and  of  April  7, 1881,  c.  149. 
Afterwards,  the  claim  was  abandoned  as  to  all  sleeping-cars  run  from  an- 
other state  into  Tennessee,  or  from  that  state  into  another;  and  the  bill 
was  amended  to  demand  it  only  for  the  two  cars  run  daily  between  the 
cities  of  Memphis  and  Nashville,  and  wholly  within  the  state,  and  through 
Gibson  county,  upon  which  the  state  had  levied  and  collected  the  tax 
prescribed  by  the  acts  of  the  legislature.  The  agreed  statement  of  facta 
showed  that  the  defendant's  two  cars  passed  daily  through  Gibson  county,, 
taking  up  and  putting  off  at  the  stations  within  that  county  all  such  pas- 
sengers as  wished  sleeping-car  accommodations,  issuing  upon  the  train 
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Bucli  tickets  as  were  required,  or  taking  such  fares  as  were  charged.  The 
sieeping-car  company  kept  no  agents  at  the  stations,  and  only  did  busi- 
ness as  above  described.  There  were  other  facts,  some  of  which  were  not 
agreed  upon,  but  the  foregoing  were  stated  by  the  court  as  sufficient  for 
disposing  of  the  case. 

James  R.  Deawriy  for  plaintiff. 

WiUiam  Burry^  for  defendant. 

Hammond,  J.  The  trouble  about  this  case  has  been  that,  while  it 
has  been  submitted  upon  bill,  answer,  exhibits,  and  an  agreed  statement 
of  facts,  the  parties  have  not  come  to  an  agreement  as  to  all  the  facts,  and 
have  been  somewhat  disagreed  about  them,  which  disagreement  has  not 
been  settled  by  the  proof,  nor  the  pleadings,  as  the  court  understands 
their  force  and  effect.  Nevertheless,  the  court  will  now  dispose  of  it 
solely  upon  the  facts  that  have  been  agreed  in  their  relation  to  the  plead- 
ings. 

It  must  be  conceded  that  the  state  of  Tennessee  had  the  right  to  tax 
the  two  sleeping-cars  engaged  ^n  business  between  Nashville  and  Mem- 
phis, wholly  within  the  state,  and  that,  so  far  as  the  federal  authority  is 
concerned,  that  power  of  taxation  is  plenary.  The  authorities  need  not 
be  cited  here,  since  it  is  not  necessary  to  support  the  concession  made  to 
the  plaintiff  on  that  point,  and  the  cases  in  the  supreme  court  upon  the 
subject  of  state  taxation,  in  its  relation  to  interstate  commerce,  are  far  too 
numerous  and  well  knowp  to  require  any  especial  application  of  them  to 
this  case.  The  very  latest  of  them  cites  the  others,  and  fully  establishes 
this  ruling.  WeOem  Unim  Td.  Co.  v.  Alabama  State  Board,  1 32  tJ.  S .  47 2 , 
10  Sup.  Ct.  Rep.  161.  It  may  be  well  enough,  however,  to  remark  in 
this  connection  that  we  start  out,  always,  with  the  foundation  principle 
that  every  state,  exercising  the  sovereign  power  of  taxation,  may  tax  all 
articles  of  property  found  within  its  borders,  and  all  business  carried  on 
there,  whether  owned  and  done  by  its  own  citizens  or  foreigners.  The  pro- 
tection given  while  within  the  state  is  the  consideration  received  for  the 
contribution  by  taxation  to  the  exchequer  of  the  power  that  protects,  and 
the  fact  that  the  same  property  or  business  may  be  taxed  by  the  home 
power  of  the  foreigner,  because  of  its  authority  over  him  and  his  prop- 
erty wherever  situated,  does  not  impose  any  restriction  on  the  taxing 
power  of  the  state  where  the  property  is  situated  or  the  business  carried 
on  by  him.  That  fact,  and  other  considerations  of  amity  and  comity 
among  nations,  induce  each  to  withhold,  generally,  any  taxation  of  arti- 
cles or  business  done  which  are  merely  in  transit  through  the  territory, 
or  temporary  in  character;  but  such  exemption  is  purely  voluntary  and 
gracious,  except  so  far  as  mutual  benefits  derived  from  civilized  interna- 
tional intercourse  may  influence  it.  ThQ  only  restrictions  upon  ibis 
plenary  power  of  the  state  of  Tennessee  must  be  found  in  its  own  consti- 
tution and  that  obligation  of  obedience  it  owes  to  the  constitution  of  the 
United  States.  There  being  no  discrimination,  in  the  statutes  involved 
here,  against  the  property  or  business  of  the  citizens  of  other  states,  and 
the  business  of  running  cars  to  furnish  sleeping  and  other  comfortable 


Digitized  by 


Google 


574  FEDERAL  REPORTER  ,  vol.  42. 

accommodations  to  passengers  between  Nashville  and  Memphis,  whoUy 
within  this  state,  being  domestic,  and  not  interstate,  commerce,  there 
cannot  be  said  to  be  any  violation  of  the  federal  constitution  in  exercis- 
ing the  taxing  power  by  them. 

It  ifl  urged  against  these  statutes  that  this  tax  discriminates  againsfc 
the  defendant  in  favor  of  the  railroads,  because  their  sleeping-cars  are  not 
also  taxed;  and,  under  a  similar  act  and  a  similar  constitution,  it  was  so 
held  in  Texas.  Car  Co,  v.  Terns,  64  Tex.  274.  The  act  took  this  form, 
probably,  because  it  had  been  so  repeatedly  held  that  cars  run  independ- 
ently of  the  railroads,  as  these  were,  could  not 'be  included  in  a  taxation 
of  the  railroad  property;  and,  if  similar  cars  belonging  to  the  railroad 
company  or  used  by  it  were  also  taxed  as  the  defendant  is,  it  would  be 
double  taxation.  But  the  fact  does  not  appear  here,  and  the  court  does 
not  know  how  it  may  be,  whether  sleeping-cars  belonging  to  or  other- 
wise used  by  a  railroad  company,  and  engaged  wholly  in  domestic  com- 
merce, have  been  otherwise  taxed  or  not,  or  whether  they  have  been  oth- 
erwise equally  taxed,  or  whether,  if  not  taxed,  the  exemption  be  the 
lawful  exercise  of  some  power  to  exempt  from  taxation.  Therefore  our 
opinion  is  reserved  on  this  point,  and  we  are  content,  for  the  purposes 
of  this  case,  to  accept  the  ruling  of  Car  Co,  v.  Oaines^  8  Tenn.  Ch.  587, 
which  was,  possibly,  approved  by  the  supreme  court  in  Bobbins  v.  Tax- 
ing DisLy  13  I^a,  309. 

We  do  not  think  the  objection  to  the  title  is  well  taken.  Wise  as  the 
provision  of  our  constitution  may  be,  that  "no  bill  shall  become  a  law 
which  embraces  more  than  one  subject,  that  subject  to  be  expressed  in 
the  title,"  it  is  not  wise  to  tie  the  hands  of  the  legislature,  and  embar- 
rass its  reasonable  freedom  of  action  by  subtile  distinctions  as  to  subject- 
matter  which  shall  make  almost  all  legislation  impossible.  Const.  Teun. 
art.  2,  §  17.  By  a  kind  of  metaphrastic  process  of  interpreting  the  words 
used  by  a  body  of  men  dealing  with  language  in  its  ordinary  meaning 
among  practical  men,  not  given  to  technical  distinctions,  and  by  hyper- 
critical holding  to  subtile  discriminations  in  physical  and  other  sciences, 
learned  or  astute  minds  may  bring  **more  than  one  subject"  into  almost 
any  act  of  legislation,  and,  more  easily  still,  may  not  always  find  the 
subject-matter  accurately  "expressed  in  the  title,"  and  thus  defeat  every 
displeasing  or  unsatisfactory  statute.  All  that  can  be  required  is  a  rea-. 
sonable  observance  of  the  rule  that  there  shall  be  only  one  subject, 
whether  general  or  special,  and  this  shall  be  expressed  in  the  title.  Hy- 
man  v.  State,  87  Tenn.  109,  112,  9  S.  W.  Rep.  372. 

Whether  a  revenue  act  be  one  with  the  widest  scope  upon  the  gen- 
eral subject,  or  one  for  a  very  special  and  limited  purpose,  the  subject 
is  raising  revenue  by  taxation;  and  when  the  title  is  "An  act  declaring 
the  mode  and  manner  of  valuing  the  property  of  telegraph  companies 
for  taxation,  and  of  taxing  sleeping-cars,"  that  title  expresses  the  sub- 
ject, and  the  act  does  not  "embrace  more  than  one  subject," — that  of  "tax- 
ation," namely.  Act  1877,  c.  16,  p.  26.  It  has  two  objects  in  view, 
no  doubt,  but  not  two  subjects.  Its  purpose  is  to  tax  two  different 
things,  but  the  subject-matter  of  consideration  by  the  legislators  was  that 
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of  taxation  expressed  in  the  title.  The  fact  that  this  subject  was  con- 
sidered in  its  especial  relation  to  telegraph  property  and  eleeping-cars  did 
not  impose  any  further  or  other  restriction  on  the  legislature  as  to  sub- 
ject-matter and  title  than  would  have  existed  if  it  had  been  considering 
a  general  revenue  law  under  that  title,  and  had  associated  these  two  ob- 
jects of  taxation  with  innumerable  others,  as  learned  counsel  seem  to 
concede  might  have  been  done.  Our  supreme  court  has  so  decided,  at 
all  events.  Oannon  v.  Mathea,  8  Heisk.  504;  State  v.  Whitwoi'th,  8  Lea, 
594.  The  case  of  Hyman  v.  State,  87  Tenn.  109,  9  S.  W.  Rep.  372, 
only  decides  that,  if  the  legislature  adopt  a  special  title,  and  deal  only 
with  a  branch  or  subdivision  of  some  general  subject  comprehended 
within  the  special  title,  that  title  so  limited  will  not  embrace  and  sup- 
port an  amendatory  act  enlarging  the  legislation  to  include"  another 
branch  of  the  same  general  subject,  wholly  different  from  that  contained 
in  the  original  act.  That  is  to  say,  the  legislature  might  not  enlarge  its 
objects  of  taxation  by  ingrafting  on  this  act  of  1877,  for  example,  under 
tills  same  title,  other  and  distinct  objects  of  taxation;  but  that  is  not 
sa3'ing  that,  this  title  being  special,  the  act  cannot  unite  the  two  branches 
or  subdivisions  of  the  same  subject-matter  contained  in  it,  both  being 
covered  by  the  special  title.  The  principle  is  that  the  title  must  be 
broad  enough  to  cover  the  subject-matter  and  all  its  subdivisions  included 
in  the  act.  If  the  legislature  chooses  to  limit  the  title,  it  must  limit  the 
act  within  the  title;  but  if  it  enlarges  the  title  suflBciently  it  may  take 
in  all  that  which  the  title  comprehends,  if  it  be  upon  the  same  general 
subject,  which  must  be  only  one  subject.  The  title  must  be  broad 
enough  to  cover  the  whole  subject  of  the  act  in  all  its  divisions,  but  there 
need  not  be  a  separate  act  for  each  subdivision.  It  is  only  the  applica- 
tipn  of  the  rule  that  the  less  does  not  include  the  greater  to  the  art  of 
giving  titles  to  statutes,  under  our  constitution;  but  this  decision  does 
not  conflict  with  the  others.  The  rule  to  be  learned  in  that  act  from 
them  all  is  to  use  broad  titles  for  the  statutes,  and  not  to  endanger  them 
by  too  great  particularity  of  expression,  lest  we  take  the  subject  of  the 
act  out  of  the  title,  rather  than  put  it  within. 

But  we  do  not  think  this  Act  of  1877,  c.  16,  conferred  upon  the  county 
plaintiff  the  right  to  impose  the  taxes  claimed  by  the  bill  upon  the  de- 
fendant company,  nor  did  it  have  that  authority  under  any  general  law. 
The  contention  for  this  depends,  confessedly,  upon  an  implication  that 
whenever  the  state  declares  a  privilege,  and  taxes  it  as  such,  the  county 
may  do  likewise.  There  is  no  statute  declaring  this  rule,  and  no  de- 
cision has  been  cited  which  sustains  it.  Neither  Oannon  v.  Mathes^  8 
Heisk.  512;  Wilson  v.  Benton^  11  Lea,  51;  nor  Dun  v.  CuUen,  13  Lea, 
202, — ^80  decides.  In  the  first  the  suit  included  taxes  for  county  purposes, 
no  doubt,  but  this  question  was  not  even  mooted,  and,  if  it  arose  at  all, 
was  passed  suh  silentio.  Upon  examination,  it  will  be  found  that  the  act 
referred  to  of  July  7,  1870,  c.  74,  was  only  one  increasing  a  rate  before 
that  levied  by  a  revenue  statute  passed  February  25,  1870,  c.  81,  which 
in  terms  applied  to  "taxation  for  all  state  and  county  purposes"  by  its 
first  section.     The  later  act  was  only  an  amendment  of  the  older  one, 
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and  therefore  the  statutes  involved  in  that  case  in  their  terms  applied  to 
counties.  The  eame  thing  is  true  precisely  of  the  Act  of  1879,  c.  79, 
referred  to  in  Wilson  v.  Benton^  11  Lea,  51;  and  in  Dun  v.  Cvitten^  13  Lea, 
202.  The  very  act,  upon  the  face  of  it,  is  for  county  purposes  as  well  as 
state,  and  its  second  section  specifically  levies  the  county  taxes  on  prop- 
erty, and  by  fair  implication  a  similar  tax  is  authorized  on  privil^es, 
when  it  is  taken  in  connection  with  its  companion  act,  immediately  pre- 
ceding it,  for  the  assessment  of  taxes  "for  state,  county,  and  municipal 
purposes,"  the  forty-sixth  section  of  which  declares  the  privil^es,  the 
act  relied  on  by  counsel  here  being  only  a  supplemental  act,  passed  the 
same  day,  fixing  the  rates  of  taxation.  Act  1883,  c.  105;  Act  .1883,  c. 
106,  pp.  103-135.  So  it  appears  that  neither  of  these  cases,  nor  any 
of  these  acts,  justifies  the  assumption  Qf  counsel  in  argument  that  "unless 
there  is  a  restriction  in  the  act  itself,  it  will  apply  to  county  revenue,** 
and  this  notion  is  the  whole  basis  of  the  assessment  by  the  county  plain- 
tiff of  the  taxes  claimed  by  this  bill.  The  argument  is  founded  on  the 
assertion  that  whenever  a  tax  act,  as  this  act  of  1877,  under  review,  im- 
poses a  privilege  tax  for  the  state,  the  counties  may  each  and  every  one, 
and  so  the  municipalities  of  lesser  degree  may  likewise,  impose  a  privi- 
l^e  tax,  not  exceeding  the  state  tax,  unless  the  act  itself  forbids  it;  be- 
cause the  general  Code  has  enacted  that  "the  polls,  property,  and  priv- 
ileges that  are  taxable  or  exem4)t  from  taxation  for  county  purposes  are 
the  same  that  are  taxable  and  exempt  from  taxation  for  state  revenue^." 
Thomp.  &  S.  Code,  §483;  Mill.  &  V.  Code,  §562.  But  this  section  was 
only  a  Code  declaration  of  the  subjects  of  taxation  by  counties,  as  the 
revenue  laws  then  were,  and,  as  the  subsequent  sections  in  the  next  chap- 
ter of  the  Code  and  many  others  show,  was  not  in  itself  an  authority  to 
levy  taxes  on  those  taxable  articles  there  enumerated.  In  other  words, 
that  section  of  the  Code  was  not  a  general  authority  to  counties  to  levy 
taxes,  but  only  that  part  of  the  revenue  laws  indicating  generally  what 
was  liable  to  taxation.  The  legislature  was  not  by  that  section  exercising 
its  power,  under  section  29  of  article  2  of  the  constitution,  to  authorize 
the  several  counties  and  towns  to  impose  taxes  by  directing  that,  when- 
ever the  state  levied  a  particular  tax,  the  county  or  town  might  also  do 
the  same,  unless  excluded  especially  by  the  act.  It  had  no  such  pur- 
pose in  view.  The  Code  itself,  which  embodied  the  revenue  statutes  of 
that  day,  otherwise  levied  county  taxes,  in  other  places,  as  will  be  seen 
'  by  following  the  index  on  the  subject.  I  have  not  examined  all  the  tax 
laws  of  Tennessee,  but  I  have  very  carefully  examined  many  of  them, 
old  and  new,  and  do  not  find  anywhere  in  the  legislative  habit  any  war- 
rant for  this  assumption  of  counsel.  I  do  not  say  that  the  authority  of 
a  county  to  levy  a  particular  tax  is  always  found  in  the  very  act  which 
levies  it  for  the  state,  and  that  it  may  not  arise  by  necessary  implication, 
as  in  other  cases  of  implied  legislation;  but  it  will  be  found  that  the  im- 
plication does  not  depend  on  the  absence  from  the  act  of  any  words  ex- 
cluding the  county,  and  a  general  law  authorizing  the  county  in  all  cases 
to  tax  where  the  state  taxes,  but  on  the  fact  that  the  particular  act  is 
only  a  part  of  a  general  system  of  many  acts  constituting  revenue  legis- 
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iation  which  at  the  foundation  had  au  act  applying  the  law  to  counties 
at  the  same  time  as  to  the  state;  towns  and  cities  being  generally  left  to 
their  special  charters,  though  they  are  sometimes  mentioned. 

It  is  undoubtedly  generally  true  that,  whenever  the  state  levies  a  tax, 
the  counties  are  authorized  to  levy  a  similar  tax,  not  exceeding  the  state 
tax  or  that  especially  fixed  by  the  act,  and  this  is  always  so,  I  think,  in 
a  general  revenue  law.  There  is  no  nicely  adjusted  system  of  revenue 
laws,  and  of  all  subjects  of  legislation  these  are  the  most  characterized  by 
want  of  uniformity  and  system,  and  are  irr^ular  and  slipshod  in  habit, 
not  to  say  slovenly;  yet  it  will  be  seen  that  there  is  a  habit  about  it  that 
precludes  that  which  the  county  assumes  in  this  case,  which  is  that  once 
in  a  while  a  general  revenue  statute,  or  a  pair  or  several  of  them,  will  be 
attempted,  wherein  taxes  are  authorized  for  state  and  county  purposes, 
the  county  being  always  specially  mentioned,  and  all  other  acts  are  re- 
pealed. Then  commences  the  process  of  patching  and  tinkering,  often 
nnskillfuUy  done  and  creating  more  confusion,  but  the  general  law  re- 
mains the  foundation  of  the  amendatory  legislation  until  the  confusion 
becomes  so  great  that  a  new  start  is  ma[de  by  another  general  law,  to  be 
put  through  the  same  process  of  amendment  as  before.  These  amend- 
atory acts  do  not  always  couple  the  county  with  the  state,  but  sometimes 
do,  and  the  authority  of  the  county  depends  upon  the  original  act,  as 
often  the  state  levy  does;  also  notwithstanding  the  amendatory  act.  But 
this  is  an  entirely  different  habit  from  that  urged  here  in  behalf  of  the 
county,  that  the  Code  confers  a  general  power,  and  nothing  excludes  it 
but  special  excJusion  of  the  county  in  the  particular  act.  So  far  as  thes9 
revenue  laws  are  concerned,  the  Codes  are  as  transitory  as  the  other  tax 
laws  are  found  to  be,  and  only  embody  the  general  foundation  act  in  ex- 
istence at  the  time  the  Code  happens  to  be  enacted.  There  is  not  an  in- 
tention by  a  fixed  Code  statute  to  give  the  counties  general  power  of 
taxation  to  operate  somewhat  like  a  constitutional  power  would  act, 
and  only  to  be  withdrawn  by  special  exclusion  of  the  counties,  but  they 
must,  like  the  state,  take  their  chances  in  the  constantly  changing  reve- 
nue enactments,  and  depend  upon  them  for  whatever  authority  they  give 
when  construed  altogether.  It  might  be  a  very  useful  and  beneficial 
power  for  the  counties  to  possess  to  be  comparatively  exempt  from  chang- 
ing authority,  and  thus  have  a  right  to  tax,  absolutely,  whenever  the 
state  taxes,  unless  forbidden;  but  such  is  not  our  law  nor  our  habit  of 
legislation  as  any  one  will  see  upon  careful  investigation,  historically  and 
critically  made.  This  fallacy  lies  at  the  foundation-  of  the  claim  set  up 
in  this  bill.  Neither  the  act  of  1877,  nor  that  of  1881,  particularly  au- 
thorized counties  to  levy  a  privilege  tax  on  sleeping-cars  passing  through 
their  territory,  and  taking  up  therein  such  travelers  as  might  board  the 
train  in  that  county.  The  state  might  possibly  authorize  the  counties 
to  tax  as  a  privilege,  to  the  extent  of  $50  or  $75,  each  sleeping-car  so 
passing  through  a  county;  and  under  Dun  v.  OuUen^  mpra^  this  would 
mean  a  privilege  tax  for  the  state  in  each  county  of  that  sum  as  well  as 
for  that  county;  but  it  has  not  done  this  in  terms,  and  by  all  the  rules 
of  law  governing  implications  of  legislative  intention  it  will  not,  by  con- 
v.42F.no.ll— 37 
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straction  only,  be  held  to  have  levied  so  preposterous,  unjust,  and  op- 
pressive a  tax.  Just  think  of  it.  These  cars — 2  of  them — run  daily 
through  12  counties;  and  under  Dun  v.  CuUen,  aupra^  this  would  be  a 
yearly  tax  on  each  car  of  $1,800,  which  is,  as  I  calculate  it,  something 
over  12  per  cent,  of  its  gross  revenues,  if  it  carried  on  every  day  a  full 
complement  of  20  sleeping  passengers,  at  $2  a  berth,  between  Nashville 
and  Memphis;  and  if  it  should  run  through  the  whole  length  of  the  state, 
and  touch,  as  it  would,  over  twice  as  many  counties,  the  tax  would  be 
more,  unless  the  charges  for  accommodations  should  likewise  be  more 
than  doubled.  This  kind  of  taxation  would  amount  to  prohibition,  and 
especially  when  we  know  the  cars  often  run  nearly  empty,  and  this,  too, 
when  the  fares  taken  up  in  Gibson  county  would  not  possibly  amount 
•  to  the  tax  in  any  given  year.  No  court  will  imply  an  intention  which 
presents  such  results,  unless  forced  to  it  by  a  necessity  that  knows  no 
denial.  It  might  be  a  possible  implication,  if  the  legislative  habit  were 
such  as  counsel  claims,  but,  in  view  of  the  habit,  we  have  endeavored 
to  point  out  it  is  impossible.  The  original  sleeping-car  tax  was  a  special 
and  fixed  tax,  not  found  in  a  general  revenue  law,  nor  intended  as  an 
amendment  extending  the  county  tax  to  that  subject  of  taxation.  It 
was  a  loose  and  evidently  ill-considered  bit  of  legislation  in  not  making 
the  intention  more  manifest;  but  in  the  very  nature  of  the  case,  in  view 
of  the  business  taxed,  it  probably  never  occurred  to  the  draughtsman  or 
the  legislature  that  running  a  sleeping-car  across  a  county  a  few  minutes 
each  day  was  such  a  doing  of  business  in  that  county  as  would  justify 
its  taxation,  as  a  privilege,  by  counties.  It  was  so  incongruous  in  its 
relation  to  county  taxation  that  it  did  not  occur  to  the  legislature  that 
such  a  construction  could  be  claimed  for  it.  And,  really,  no  business 
is  carried  on  in  Gibson  county  when  the  car  rolls  through  it,  possibly  in 
60  minutes  or  less,  and  taxable  county  privileges  are  those  where  the 
business  is  located  and  done  in  the  county.  To  use  the  illustrations  of 
th€  counsel  for  the  plaintiff,  the  peddler,  although  in  one  sense  transito- 
ry, really  is,  for  the  time  being,  located  in  Gibson  county,  and  sells 
quite  exclusively  to  its  population  while  there;  and  so  the  circus  shows 
almost  exclusively  to  them  for  the  time  being;  but  the  sleeping-car, 
-wliile  it  may  take  up  a  Gibson  county  man  now  and  then,  or  sell  a  ticket 
at  its  stations  to  him  who  enters  the  cars,  can  hardly  be  said  to  be 
doing  business  in  that  county  in  such  a  sense  as  would  justify  taxing 
it  as  a  privilege  by  counties,  while  as  to  the  whole  state  it  might  be  fair 
and  well  enough  to  tax  the  privilege,  as  has  been  done  by  these  acts. 
It  is  ill  the  light  of  such  considerations  as  these  that  we  arrive  at  the 
legislative  intention;  certainly,  when  we  are  asked  to  imply  it,  iu  the 
absence  of  all  express  declaration  to  that  end  which  is  contrary  to  all 
sense  of  justice.  The  fact  that  in  1883  the  counties  were  precluded  by 
the  tax-act  itself  from  levying  this  privilege  tax  on  sleeping-cars  shows, 
in  the  view  we  have  taken,  rather  that  the  original  intention  was  to  ex- 
clude, than  to  authorize,  it.     Dismiss  the  bill,  at  the  plaintiff's  cost. 
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McDonald  v.  Union  Pac.  Ry.  Co. 
iCirewU  Court,  P.  CoUyrado.    June  18, 1890.) 

1.  KKGLTOSNCB — BVIDEXCB—BURNING  SlAOK  PiLE — PERSONAL  INJUBTES. 

The  defendant  dumped  the  slack  coal  from  its  mine  in  a  space  400  feet  long,  and 
60  feet  wide,  between  the  mine  and  a  town  500  yards  distant,  containingr  600  inhab- 
itants. The  slack  pile  took  fire  by  spontaneous  combustion,  and,  slack  being  con- 
stantly deposited,  burned  continuously.  The  slack-pile  was  not  fenced,  as  re- 
<]uired  by  a  law  of  the  state.  The  children,  and  others,  living  in  the  town,  and 
strangers^  were  in  the  habit  of  visiting  the  mine  by  a  rough,  irregular,  and  narrow 
path  leading  from  the  town  to  the  mine,  which  ran  along  the  edge  of  the  burning 
slack-pile.  .  In  clear,  calm  weather  the  slack-pile  emitted  no  smoke  or  steam,  and, 
the  surface  or  top  being  covered  with  ashes  and  other  incombustible  matter,  the 
fire  could  not  be  seen,  and  persons  having  no  previous  knowledge  of  its  existence 
could  not  detect  its  presence.  The  plaintiff,  a  boy  under  13  years  of  age,  who  was 
a  stranger  in  the  town,  and  who  had  no  knowledge  of  the  fire  in  the  slack-pile, 
having  gone  from  the  town  to  the  mine  to  witness  its  operation,  was  frightened  by 
some  of  the  workmen,  and,  in  running  towards  the  hotel  in  the  town  where  he  and 
his  mother  were  stopping,  ran  intathe  burning  slack-pile,  and  was  severely  burned. 
Held,  the  defendant  was  guilty  of  negligence,  and  liable  in  damages  to  the  plain- 
tiff for  the  Injuries  he  sustained. 

13.  Same— Damages— Provikcb  of  Coubt  anp  Jubt. 

It  is  the  province  of  the  jury,  having  due  regard  to  the  instructions  of  the  court 
applicable  to  that  issue,  to  assess  the  damages  for  a  personal  Injury;  and  this  is 
one  of  the  functions  of  a  jur^  which  the  court  has  no  right  to  invade  or  interfere 
with,  except  where  it  has  reason  to  believe  that  the  verdict  is  the  result  of  passion 
or  prejudice,  or  of  a  misunderstanding  of  the  instructions,  or  a  disregard  of  them; 
and  for  a  judge  to  substitute  the  damages  he  would  assess,  acting  himself  as  a  jury, 
in  the  place  of  the  damages  the  jury  have  assessed,  for  no  other  reason  than  that 
he  thinks  he  is  a  better  judg^  of  the  facts  than  the  jur^,  is  an  invasion  of  the  prov- 
ince of  the  jury,  and  a  violation  of  the  constitutional  ngtt  of  the  suitor  to  have  his 
cause  tried  by  a  jury,  and  the  questions  of  fact  in  it  determined  by  their  verdict. 

{Syllabus  by  the  Court) 

At  Law.  For  opinion  on  demurrer  to  complaint,  see  35  Fed. 
Rep.  38. 

The  following  are  the  provisions  of  the  Colorado  Statutes  in  regard  to 
fencing  piles  of  slack  coal  referred  to  in  the  charge  of  the  court: 

"Section  1.  That  the  owner  or  operators  of  coal  mines  from  which  fine  or 
slack  coal  is  taken  and  piled  upon  the  surface  of  the  ground,  in  such  quanti- 
ties as  to  produce  spontaneous  combustion,  shall  fence  said  ground  in  sucli 
manner  as  to  prevent  loose  cattle  or  horses  from  having  access  to  such  slack* 
piles." 

"Sec.  3.  Every  person  violating  sections  one  (1)  and  two  (2)  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  in  a  sum  not  less 
than  twenty  (20)  dollars,  nor  more  than  one  hundred  (100)  dollars,  to  be  col- 
lected as  other  fines  are  collected,  and  shall  be  further  liable  to  any  party  in- 
jured thereby  in  the  amount  of  the  actual  injury  sustained." 

J.  W.  MUsy  for  plaintiff. 
Teller  &  OrahxK>dy  for  defendant. 

Cat^dwell,  J.,  (charging  jury,)  The  foundation  of  the  plaintiff's  ac- 
tion is  the  charge  of  negligence  against  the  defendant.  Negligence  is 
the  omission  to  do  something  which  the  law  enjoins,  or  which  a  reason- 
ably prudent  man  would  do  under  like  circumstances,  or  the  doing  of 
something  which  a  prudent  and  reasonable  man  would  not  do  under  the 
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particular  circumstances.  The  alleged  negligence  of  the  defendant  con- 
sists in  erecting  and  maintaining  a  burning  bed  or  pile  of  slack  coal  at 
a  place  and  under  conditions  which  made  it  dangerous  to  persons  not 
having  previous  knowledge  of  its  existence,  and  neglecting  to  fence  the 
same,  as  required  by  the  statutes  of  this  state.  There  is  no  controversy 
about  the  leading  facts  of  the  case.  The  defendant  was  operating  a  coal 
mine.  The  main  track  6t  its  railroad  ran  near  the  mouth  of  the  mine 
or  pit,  and  parallel  to.  the  main  line,  and  100  feet  more  or  less  from  it 
ran  aside  track  or  switch.  The  road-bed  of  these  two  tracks  was  six 
or  eight  feet  higher  than  the  intervening  space  between  them,  and  into 
this  intervening  space  the  defendant  dumped  the  slack  coal  from  its 
mine,  which  ignited  by  spontaneous  combustion,  and  burned  continu- 
ously. The  dumping  of  the  slack,  and  its  burning,  continued  during 
the  several  years  the  defendant  operated  the  mine.  The  length  of  the 
slack-dump  pile  was  four  or  five  hundred  feet,  and  its  width  varied,  be- 
ing 68  feet  at  the  north  end,  near  where- the  path  crossed  the  interven- 
ing space  between  the  two  tracks.  The  mine  and  machinery  to  work  it 
was  on  the  east  side  of  the  railroad  tracks  mentioned.  On  the  west 
side  of  the  tracks,  and  opposite  to  the  mine,  and  only  five  or  six  hun- 
dred feet  from  it,  was  the  town  of  Erie,  containing  five  or  six  hundred 
inhabitants,  and  about  600  feet  south  of  the  mine  was  the  railroad  de- 
pot. Persons  going  from  the  town  to  the  mine  were  accustomed  to 
cross  the  space  between  the  two  tracks  by  a  rather  rough  and  uneven 
path,  which  ran  on  a  shale  and  rock-dump  very  near  the  edge  of  the 
burning  slack-pile.  In  clear,  calm  weather  the  burning  slack  emitted 
no  smoke  or  steam,  and,  the  surface  or  top  being  covered  with  ashes  or 
other  incombustible  matter,  the  fire  could  not  be  seen,  and  persons  hav- 
ing no  previous  knowledge  of  its  existence  could  not  detect  it  by  any 
other  sense  than  that  of  feeling,  and  to  detect  it  by  that  sense  they 
Would  have  to  come  into  actual  contact  with  it.  It  was  not  dangerous 
in  appearance,  and  there  was  nothing  visible  from  which  a  stranger 
could  detect  its  dangerous  character.  The  children,  and  others,  living 
in  the  town,  as  well  as  strangers,  were*  daily  in  the  habit  of  going  to 
the  mine  to  witness  its  working,  and  for  other  purposes,  and  in  doing 
so  crossed  the  space  between  the  two  tracks  by  the  path  before  men- 
tioned. The  defendant  did  not  prevent  or  prohibit  persons  from  visit- 
ing its  mine.  The  law  of  this  state  required  defendant  to  fence  its  slack- 
pile.  This  it  did  not  do,  nor  did  it  do  anything  to  advise  the  public 
of  the  dangerous  character  of  this  slack-pile,  or  to  prevent  persons  or 
stock  from  getting  into  it.  In  this  state  of  things  the  plaintiff,  then 
less  than  13  years  of  age,  visited  Erie  with  his  mother,  who  stayed  at 
the  hotel  of  the  village.  While  there  he  went  over  to  this  mine  out  of 
curiosity  and  a  desire  to  see  the  mode  of  operating  it.  While  at  or 
near  the  mouth  of  the  mine  some  miners,  men  or  boys,  in  their  mining 
costumes,  came  out  of  the  pit,  and  in  sport  or  in  earnest,  it  is  immate- 
rial which,  said  something  about  blacking  or  greasing  him,  probably 
advancing  on  him  at  the  same  time.  Thereupon  the  plaintiff  ran  to- 
wards the  village,  and  in  crossing  the  space  between  the  railroad  tracks 
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missed  the  path,  ran  into  the  slack-pile,  and  was  burned  in  the  manner 
detailed  in  tlie  evidence. 

It  is  not  claimed  the  plaintiff  had  any  notice  or  knowledge  of  the 
fact  that  there  was  any  fire  in  the  place  where  he  received  his  injury,  or 
that  by  the  exercise  of  reasonable  care  and  diligence  he  could  have  seen 
or  discovered  the  fire.  The  law  made  it  the  duty  of  the  defendant  to 
fence  its  slack-pile,  and,  if  it  did  not  do  so,  and  as  a  result  of  its  negli- 
gence in  failing  to  compl}'  with  its  legal  duty  in  this  regard  the  plain- 
tiff received  the  injuries  complained  of,  the  defendant  is  liable.  Per- 
sons are  entitled  to  the  protection  which  would  accrue  from  a  compli- 
ance with  the  statute,  and  the  plaintiff  had  a  right  to  presume  the  space 
between  the  railroad  tracks  was  not  a  burning  slack-pile,  because  it  was 
not  fenced.  It  was  the  legal  duty  of  the  defendant  to  fence  the  burning 
slack,  and  its  omission  to  do  so  was  negligence. 

The  defendant  being  guilty  of  negligence,  your  next  inquiry  will  be 
whether  the  plaintiff  was  guilty  of  any  such  negligence  as  will  prevent 
him  from  recovering;  for  it  is  a  principle  of  law  that  one  injured  by 
the  negligence  of  another  cannot  recover  damages  for  such  injury  if  by 
his  own  negligence  he  contributed  to  the  injury.  Upon  the  undisputed 
facts  of  the  case,  it  was  not  an  act  of  negligence  for  the  plaintiff  to  visit 
the  defendant's  coal  mine  as  he  did,  and  he  was  not  a  trespasser  there  in 
a  sense  that  would  excuse  the  defendant  for  the  acts  of  negligence  by 
which  he  was  injured,  and  which  I  have  heretofore  adverted  to.  Nor 
was  it  an  act  of  negligence  for  the  plaintifr,  under  the  circumstances,  to 
run  away  from  the  miners.  A  boy  may  lawfully  run  to  avoid  injury,  or 
when  frightened  or  in  play,  and  the  fact  that  the  plaintiff  was  running 
on  the  occasion  of  his  injury  does  not  constitute  negligence  on  his  part. 
He  undoubtedly  had  a  right  to  run  towards  the  hotel  where  his  mother 
was  stopping.  Nor  was  it  negligence  in  him  when  he  did  run  not  to 
follow  exactly  a  rough,  irregular,  and  narrow  path  leading  from  one 
railroad  track  to  the  other.  There  was  nothing  in  the  surroundings  to 
inform  him,  or  any  other  person  having  no  previous  knowledge  of  the 
facts,  that  he  would  incur  any  risk  or  danger  in  not  keeping  in  the  path 
in  crossing  the  space  between  the  railroad  tracks.  And  if  you  find  he 
did  not  see  the  fire,  and  could  not,  with  the  exercise  of  reasonable  dili- 
gence, discover  it,  and  did  not  know  it  was  there,  and  that  the  surface 
of  the  slack-pile  apparently  presented  a  safe  footing  and  passage,  then 
he  was  not  guilty  of  any  negligence  in  attempting  to  run  across  it. 

The  disputed  issue  in  the  case  is  the  question  of  damages, — what 
damages  you  shall  award.  And  first,  gentlemen,  you  will  compensate 
the  plaintiff  for  the  pain  and  suffering  he  endured  by  reason  of  the  in- 
juries he  received  on  this  occasion.  If  a  man  takes  from  you  your 
horse,  there  is  a  measure  for  your  damages  in  that  case,  because  you 
can  call  witnesses  who  have  some  knowledge  of  horses  and  their  value, 
and  prove  the  value  of  your  horse.  If  a  man  takes  from  you  a  hun- 
dred bushels  of  wheat,  there  is  a  measure  of  computing  the  damages. 
In  that  case  you  do  not  even  have  to  call  witnesses  to  do  it.  You  may 
take  into  court  the  price-list  or  price-current,  as  it  is  called,  and  show 
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what  the  value  of  wheat  was  in  the  wheat  market  at  the  time  your 
wheat  was  taken,  and  that  settles  it.  But  there  is  no  price-list,  there 
is  no  price-current,  for  pain,  for  human  suffering.  You  do  not  have  to 
put  a  witness  upon  the  stand.  You  cannot  put  a  witness  upon  the 
stand,  and  ask  him  the  value  of  suffering  for  an  hour,  for  a  day,  for 
months,  or  for  years.  You  do  not  have  to  call  any  witness  for  that. 
The  value  that  shall  be  put  upon  pain  and  suffering  is  left  to  you,  gen- 
tlemen ;  to  your  own  good  common  sense  and  experience ;  you  value 
that — that  is,  award  damages  for  it — from  your  own  knowledge,  and 
upon  your  own  judgment,  unaided  by  any  witness;  for  the  law  cannot 
call  a  witness  to  aid  you. 

And  that  is  one  item  of  the  plaintiff's  damages.  He  is  entitled  to 
compensation  for  the  pain  and  suffering  he  endured  immediately  after 
the  injury,  at  the  time  of  the  injury,  and  afterwards,  down  to  the  pres- 
ent time,  and  any  pain  or  suffering  that  you  find  from  a  preponderance 
of  the  evidence  that  he  may  have  to  endure  in  the  future.  He  is  en- 
titled, as  another  item,  to  compensation  for  any  expenses  that  he  may 
have  been  put  to  on  account  of  this  injury,  and  which  have  been  proven 
to  you  by  the  evidence.  He  is  entitled  to  compensation  for  the  loss  of 
time,  and  the  value  of  that  time,  whatever  the  evidence  shows,  if  any- 
thing, resulting  from  this  injury  ;  not  only  the  loss  of  time  from  the 
time  he  received  the  injury  down  to  the  present  time,  but  his  loss  of 
capacity,  if  any,  to  eai:n,  by  the  ordinary  pursuits  of  life  open  to  a  young 
man  of  his  knowledge  and  condition  in  life,  a  living  in  the  future,  if 
these  injuries  are  permanent.  If  you  find,  by  a  preponderance  of  evi- 
dence, that  they  have  resulted  in  the  infliction  of  permanent  injuries, 
which  impair  his  capacity  or  ability  to  work  or  earn  wages  in  the  future, 
you  will  take  that  into  account. 

These  are  the  items  of  damages  you  take  into  consideration.  You 
take  all  the  circumstances,  all  the  facts  proven;  his  age;  the  character 
of  the  injuries  with  reference  to  their  being  permanent  or  not ;  and,  if 
permanent,  what  is  the  degree  of  disability  imposed  by  them;  and  all 
like  considerations  you  will  take  into  the  account  when  you  come  to 
determine  the  compensation  that  you  will  award  tt")  the  plaintiff  for 
these  injuries.  The  plaintiff's  attorney  has  said  to  you,  gentlemen,  that 
he  claimed  and  that  you  ought  to  award  more  than  a  compensation. 
He  is  not  content  with  compensatory  damages;  that  is,  the  damages 
you  shall  find  and  award  to  him  for  his  pain  and  his  suffering,  for  his 
expenses,  for  his  loss  of  time,  for  the  disability  that  he  sustiiined,  if 
any.  He  says  those  are  not  elements  enough,  but  that  in  addition  you 
should  award  him  damages  as  a  punishment  to  this  defendant  for  not 
having  complied  with  the  statute.  That  you  cannot  do,  gentlemen. 
That  claim  is  not  supported  by  the  law.  It  is,  moreover,  in  the  very 
teeth  of  the  statute  of  the  state  under  which  it  is  claimed  ;  for  that 
statute  in  terms  says  that  the  persons  or  the  corporations  neglecting  to 
fence  these  slack- pits  shall  be  liable  to  any  party  injured  thereby  "in  the 
amount  of  the  actual  injury  sustained," — thus  in  terms  cutting  off  ex- 
emplary damages. 
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Now,  gentlemen,  I  need  scarcely  say  to  you  that  you  will  decide 
this  case  precisely  as  you  would  if  two  of  your  neighbors  were  the 
l>arties,  and  in  no  other  light  or  sense;  that  you  will  give  to  the  plain- 
tiff nothing  because  he  is  a  natural  person,  a  youth  or  a  boy,  just  for 
that  reason,  out  of  sympathy  for  him ;  and  you  will  add  nothing  to  his 
verdict  because  the  defendant  is  a  corporation.  You  will  decide  this 
case  as  though  it  was  a  case  between  two  natural  persons.  The  law, 
gentlemen,  is  an  utter  stranger  to  sympathy,  and  an  utter  stranger  to 
prejudice;  and  the  court  or  the  jury  that  lets  either  sympathy  or  preju- 
dice creep  into  their  minds  in  the  decision  of  a  cause  submitted  to  them 
commits  a  very  grave  mistake.  You  are  the  sole  judges  of  the  facts. 
Consider  all  the  testimony,  and  in  the  light  of  all  the  testimony  on  the 
subject  of  these  injuries,  and  their  extent,  determine  what  is  a  fair,  just 
compensation  to  the  plaintiff  for  the  injury  he  has  sustained.  That  will 
be  the  amount  of  your  verdict, 

Mr.  Teller.  I  suggest  the  question  to  which  I  called  your  honor's 
attention  as  to  what,  at  least,  the  character  of  the  evidence  would  show 
about  the  impairment  of  his  powers.  I  think  they  ought  to  be  in- 
structed somewhat  on  that. 

The  Court.  I  think  not.  I  think  the  general  instruction  covers  the 
ground.  I  say  to  you  again,  gentlemen,  you  are  the  judges  of.  facts. 
You  give  such  weight  to  the  testimony  of  each  witness  as  you  think  it 
entitled  to.  It  is  from  that  evidence  you  must  determine  for  your- 
selves the  character  of  these  injuries,  and  the  amount  plaintiff  is  en- 
titled to  recover. 

ON  MOTION  FOR  NEW  TRIAL. 

Caldwell,  J.  This  case  has  been  submitted  on  a  motion  for  a  new 
trial.  The  grounds  assigned  for  the  motion  are  misdirection  of  the  jury 
as  to  the  law,  and  excessive  damages.  The- facts  ixx  this  case  which  de- 
termine the  legal  liability  of  the  defendant  were  not  controverted  at  the 
trial,  and  are  not  controverted  now.  There  is  no  ambiguity  or  conflict 
in  the  evidence  relating  to  the  question  of  the  defendant's  negligence.  * 
The  controversy  turns  on  the  rules  of  law  applicable  to  the  uncontra^ 
dieted  facts,  and  as  to  whether  the  jury  were  warranted  by  the  evidence 
in  assessing  the  plaintiff's  damages  at  the  sum  of  $7,500.  The  law  ap- 
plicable to  the  facts  of  the  case  was  correctly  expressed  in  the  charge  to 
the  jury.  Bmneti  v.  Railroad  Co.,  102  U.  S.  577;  Railroad  Co.  w.  Stout, 
17  Wall.  657,  2  Dill.  294. 

As  to  the  damages,  it  was  quite  dear  to  my  mind  upon  the  evidence, 
and  from  an  inspection  of  the  plaintiff's  head,  hands,  and  arms  on  the 
witness  stand  at  the  trial,  that  the  injuries  he  received  were  not  slight 
or  superficial,  but  thai  they  were  serious,  and  had  resulted  in  permanent 
impairment  of  his  sight,  permanent  injury  to  his  urinary  organs,  and 
permanent  loss  of  strength  in  his  hands  and  arms,  and,  probably,  a  per- 
manent affection  of  his  whole  nervous  system.  The  court  was  asked  to 
instruct  the  jury  that  there  was  not  sufficient  evidence  to  warrant  them 
in  finding  plaintiff's  injuries  were  permanent.     That  instruction  was  re- 
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fused,  because  I  beHeved  there  was  sufficient  evidence  to  warrant  such 
finding,  and  that  the  fact  was  so.  I  did  not,  however,  indicate  to  the 
jury  that  such  was  my  opinion,  but  left  the  question  to  their  determina- 
tion upon  the  evidence. 

What  damages  shall  be  awarded  a  plaintiff  entitled  to  recover  in  this 
class  of  actions  is  a  question  of  fact  for  the  jury.  As  to  some  of  the 
items  of  damages  in  such  cases,  much  is  necessarily  left  to  the  knowl- 
edge, judgment,  and  experience  of  the  jury,  and  their  sense  of  justice 
and  right.  There  is  no  fixed  measure  of  damages  for  some  of  the  items 
which  are  to  be  taken  into  the  account  in  such  cases;  and  men  of  equal 
intelligence  and  fairness  often  vary  widely  in  opinion  as  to  what  would 
be  a  just  compensation  in  a  given  case.  The  assessment  of  the  damages 
is  one  of  the  functions  of  the  jury  which  the  court  has  no  right  to  in- 
vade or  interfere  with,  except  where  the  court  has  reason  to  believe  that 
the  verdict  is  the  result  of  passion  or  prejudice,"  or  of  a  misunderstand- 
ing of  the  instructions,  or  a  disregard  of  them.  It  is  not  contended  that 
any  of  these  things  can  be  justly  charged  upon  the  jury  that  tried  this 
case.  The  most  that  is  claimed  is  that  they  erred  in  judgment,  and  the 
court  is  asked,  in  effect,  to  convert  itself  into  a  jury,  and  ascertain  the 
damages  it  thinks  ought  to  be  assessed  in  the  case,  and  reduce  the  ver- 
dict of  the  jury  to  that  amount,  or  grant  a  new  trial. 

It  is  my  observation  and  experience  that  a  jury  of  intelligent,  fair- 
minded  men,  familiar  with  the  practical  affairs  of  life, — and  the  panel ' 
that  tried  this  case,  I  think,  may  fairly  be  said  to  come  up  to  this 
standard, — are  better  judges  of  such  a  question  of  fact  than  the  judge  on 
the  bench.  But,  whether  better  judges  or  not,  it  is  their  exclusive  prov- 
ince to  determine  the  question;  and  for  a  judge  to  substitute  the  dam- 
ages he  would  assess,  acting  himself  as  a  jury,  in  the  place  of  the  dam- 
ages the  jury  have  assessed,  for  no  other  reason  than  that  he  thinks  he 
is  a  better  judge  of  the  fact  than  the  jury,  is  an  invasion  of  the  province 
of  the  jury,  and  a  violation  of  the  constitutional  right  of  a  suitor  to  have 
his  cause  tried  by  a  jury,  and  the  questions  of  fact  in  it  determined  by 
their  verdict.  In  this  case  the  damages  are  not  in  my  judgment  excess- 
ive, in  the  sense  that  the  jury  could  not  upon  the  evidence  fairly  find 
that  sum.  It  boots  nothing  that,  if  the  cause  had  been  tried  before  me, 
I  would  have  found  a  somewhat  less  sum. 

It  is  said  that  the  former  verdict  in  this  case  for  $2,500 — a  much  less 
sum  than  the  present  verdict — was  set  aside  by  Judge  Hallett,  because 
he  considered  it  excessive.  This  argument  suggests  these  observations: 
Mrst.  It  is  conceded  that  on  the  former  trial  the  statute  requiring  the 
defendant  to  fence  its  slack-pile- was  not  brought  to  the  attention  of  the 
court,  and  hence  it  was  a  doubtful  question  whether  the  defendant  had 
been  guilty  of  any  negligence,  and  this  doubtless  influenced  the  jury  in 
making  up  their  verdict,  and  the  court  in  setting  it  aside.  Second. 
There  is  nothing  to  show  that  the  evidence  was  the  same  on  both  trials. 
From  the  fact  that  the  court  set  aside  the  first  verdict  on  the  ground  that 
the  damages  were  excessive,  it  is  fair  to  presume  that  the  plaintiff 
strengthened  his  case  on  this  head  at  the  second  trial  by  additional  proof 
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as  to  t\\e  severe  nature  of  hia  injuries,  and  their  permanent  charncter. 
And,  thirdly  J  if  the  proof  was  the  same  at  the  two  trials,  it  only  shows 
the  widely  different  conclusions  that  men  of  equal  intelligence  and  equal 
opportunities  will  draw  from  the  same  state  of  facts,  I  should  feel  very 
touch  like  deferring  to  my  learned  Brother  Hallett  on  a  question  of 
law,  but  when  we  go  outside  of  the  law,  and  put  ourselves  in  the  place 
of  a  jury  to  pass  upon  the  facts,  in  this  kind  of  a  case,  I  think  a  good, 
intelligent  jury  knows  better  how  to  do  that  than  either  or  both  of  us. 
And  if  this  case,  on  the  evidence  I  heard  at  the  last  trial,  had  been  sub- 
mitted to  Judge  Hallett  and  myself,  sitting  as  a  jury,  and  he  had 
thought  $2,500  an  excessive  verdict,  there  would  have  been  a  hung  jury. 


Ebatob  et  al.  ▼.  St.  Johk. 
{Circuit  Courts  D.  Minnesota.    July  2,  ISOO.) 

JviMinnrr— Rs8  Ai>JUDiGATA~lDBirTiTT  OF  Point  at  Issub.  . 

On  the  plea  of  res  adjudicaUi  in  an  action  by  a  principal  against  bis  agent  for 
the  purchase  of  land,  to  recorer  $18,000  alleged  to  have  been  received  by  the  agent 
of  the  moneys  paid  by  plaintiffs  to  bis  vendor,  it  appeared  that  in  a  former  action 
by  the  principal  against  the  agent  for  fraudulent  representations  as  to  the  value  of 
the  land,  a  judgment  was  recovered  against  the  agent,  but  it  did  not  appear  that 
any  issae  was  raised  as  to  the  $1S,0()0  received  by  the  agent,  or  that  at  that  time 
plaintiffs  had  any  knowledge  of  it.  Held,  that  the  former  suit  was  not  a  bar  to  the 
second. 

At  Law. 

FUmdrau^  Squirea  &  Chitcheon  and  Searlea  &  Gatt,  for  plaintifis. 

Clapp  &  McCartney  and  C  D.  O'Brien,  for  defendant. 

Miller,  Justice,  This  is  an  action  brought  by  Keator  against  St.  John 
on  the  ground  that,  while  St.  John  washis  agent  for  the  purpose  of  purchas- 
ing some  pine  lands,  he  (St,  John)  received  some  $18,000  from  the  other 
side,  which  he  converted  to  his  own  use,  and  which  was  paid  in  fact  by  the 
present  plaintiflf  in  the  case.  If  that  was  so,  it  undoubtedly  was  a  good 
foundation  for  an  action,  and  as  the  case  is  presented  on  this  motion 
that  much  is  conceded.  But  St.  John  presents  to  the  court  as  a  defense 
a  former  trial  and  a  judgment  in  the  state  court,  which  is  alleged  to  be 
for  the  same  subject-matter  between  the  same  parties,  in  which  a  judg- 
ment was  rendered  against  him  for  $5,000,  which  stands  unreversed, 
and  which,  he  claims,  is  a  bar  to  th||  suit  now  before  us.  If  that  were 
80,  if  that  were  for  the  same  cause  of  action,  and  between  the  same  par- 
ties, it  would  be  a  bar.  The  defendant  states  that  at  the  introduction  of 
the  record  of  the  former  suit  he  asked  the  court  to  tell  the  jury,  not  that 
it  was  a  bar,  but  that  they  must  find  a  verdict  for  the  defendant  on  that 
ground.  There  is  no  assignment  of  that  as  an  error,  because  the  court 
was  not  bound  to  say  to  the  jury:  "These  are  the  same  parties,  and  the 
&C18  proved  in  the  state  court  are  the  same  facts  proved  in  this  court.* 
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That  was  a  matter  it  was  his  duty  to  leave  to  the  jury.  He  had  a  right 
to  do  so,  and  there  is  no  error  in  that  ruling.  But  there  were  instruc- 
tions asked  upon  the  part  of  the  defendant  with  regard  to  that  matter, 
which,  if  it  was  a  good  defense,  ought  pjcobably  to  have  been  given;  and 
the  question  is  whether,  as  we  see  it  now,  as  it  is  with  the  record  of 
both  cases  before  us,  it  is  such  a  defense  as  the  court  ought  to  have  in- 
structed the  jury  that  he  could  and  ought  to  have  relied  upon  as  a  de- 
fense against  the  present  case.  The  doctrine  on  that  subject  has  under- 
gone some  modification,  and  has  always  been  liable  to  some  divergence 
of  opinion  in  different  courts  at  different  times.  Perhaps  the  doctrine 
as  now  established,  and  as  acted  on  by  the  supreme  court  of  the  United 
States,  is  best  stated  in  the  case  of  Cromwell  v.  Sdc  Cb.,  94  U.  S.  351, 
which  was  cited  here  the  other  day.  It  had  been  held  in  the  case  of 
Aurora  v.  Westy  7  Wall.  82,  that  not  only  would  what  was  actually  de- 
cided in  the  first  suit  be  a  bar  to  a  second  suit  for  the  same  cause  of  ac- 
tion, but  that  whatever  might  have  been  decided  under  that  issue  was  a 
bar  to  any  further  prosecution  for  the  same  similar  cause  of  action.  In 
•  OromwdL  v.  Sac  Co,  it  was  held  that  the  rule  in  Aurora  v.  West  was  a 
dictum  not  necessary  to  the  case;  that  to  be  a  bar  to  a  subsequent  suit 
the  matter  must  either  have  been  actually  tried  and  decided,  or  it 
must  have  been  inferentially  decided;  that  is,  it  must  be  proven  as 
an  actual  fact  that  it  was  submitted  to  the  first  court  or  jury,  or  it 
must  be  an  inference  from  the  state  of  the  pleadings  that  the  judgment 
rendered  must  have  been  considered  in  the  trial  court.  I  think  that  is 
the  solid  foundation  on  which  the  doctrine  of  res  adjudicata  rests.  Ap- 
plying these  principles  to  the  present  case,  it  is  verj'  true  there  is  a  lib- 
eral statement  in  the  first  action  against  Mr.  St.  John  about  his  com- 
mitting frauds  on  the  plaintiff,  and  about  the  fraud  concerning  the  pur- 
chase of  this  same  land;  and  it  is  barely  possible  that  under  the  first  dec- 
laration the  present  fraud  of  the  defendant,  having  received  $18,000 
from  the  other  side  while  acting  as  the  agent  of  the  plaintiff,  might  have 
been  presented  and  considered.  But  it  does  not  appear  that  it  was 
proved.  I  do  not  understand  that  the  exact  truth  as  it  appeared  on  this 
trial,  confessed  by  Mr.  St.  John  himself,  that  while  acting  as  the  agent 
for  the  present  plaintiff  in  the  purchase  of  the  land  from  Gillespie  he  got 
$18,000  of  the  money  that  Gillespie  got  from  the  plaintiff,  was  so  fairly 
set  forth  that  the  plaintiff  knew  such  was  the  fact;  that  it  was  an  is- 
sue in  that  case.  But  after  that  case  was  decided  the  present  plaintiffs 
became  aware  of  that  fact.  They  were  able  to  trace  the  notes  he  took 
which  were  paid  in'  the  bank,  so  that  on  the  second  trial  there  was  this 
decided  issue  about  the  $18,000  revived  by  St.  John.  Without  elabo- 
rating the  case  any  further,  we  are  of  the  opinion  that  the  judge  of  the 
circuit  court  was  right  in  refusing  to  hold  that  the  first  suit  was  a  bar  to 
the  second  action.  The  frauds  were  different,  any  way.  The  first  fraud 
for  which  a  recovery  was  sought  was  for  false  representations  made  to  the 
plaintiff  by  St.  John  as  to  the  value  of  the  property.  You  who  live  in 
this  part  of  the  country  among  pine  lands  know  that  their  value  depends 
upon  the  quantity  of  pine  timber  that  is  upon  them,  and  that  is  a  mat- 
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ter  of  calculation  and  knowledge,  to  be  obtained  by  inspection.  Mr.  St. 
John  professed  to  have  that  knowledge,  and  made  false  statements  about 
it,  for  which  the  jury  held  him  liable  in  the  sura  of  $5,000.  That  was 
totally  different  from  the  $18,000  which  he  actually  received  as  his  re- 
ward from  Gillespie  for  helping  to  sell  this  land.  I  am  of  the  opinion 
that  the  motion  for  a  new  trial  should  be  denied.     Ordered  accordingly. 


jESc  parte  Ulbich, 
UHstrict  C<mrtj  W,  D.  MlssourU  W.  D.    June  28, 1890.) 

1.  Constitutional  Law— Due  Procbss  op  Law— Former  Jeopardy. 

Since  it  is  a  principle  of  the  common  law  that  no  one  shall  be  twice  placed  in 
jeopardy  for  the  same  offense,  the  trial  and  commitment  of  one  who  has  already 
been  tried  and  acquitted  of  the  same  offense  is  deprivint?  him  of  his  liberty  **witb- 
out  due  process  of  law,  ^  within  the  meaning  of  Const  U.  S.  Amend.  14. 

2.  Same— Discharge  of  Jury- Former  Acquittal. 

Where,  after  a  person  has  pleaded  not  guilty,  and  been  put  on  trial  for  a  felony, 
and  evidence  has  been  introduced  by  the  state,  the  judgo  adjourns  the  case  to  take 
up  the  trial  of  another  set  for  that  day,  and  on  the  adjournment  day,  on  the  ground 
that  he  is  unwell,  discharges  the  jury  without  the  prisoner's  consent,  the  discharge 
is  equivalent  to  an  acquittal ;  and  he  cannot  be  again  tried  for  the  same  offense. 

8.  Same. 

Const.  Mo.  §  23  of  the  bill  of  rights,  providing  that  '*no  person,  after  having  been 
once  acquitted  by  a  jury,  ^  shall  again  be  put  in  jeopardy,  but,  if  the  jury  **fail  to 
render  a  verdict,  the  court  before  which  the  trial  is  bad  may,  in  its  discretion,  dis- 
charge the  jury,  and  commit  the  prisoner  for  trial  at  the  next  term  of  the  court,  ** 
etc.,  does  not  give  the  court  a  right  to  commit  a  prisoner  ^r  a  second  trial  after  dis- 
charging the  jury  without  legal  cause.. 

i.  Same. 

Const.  U.  S.  Amend.  14,  providing  that  no  "state"  shall  deprive  anv  person  of  life, 
liberty,  or  property  without  due  process  of  law,  applies  equally  to  the  act  of  a  state 
judge. 

At  Chambers.     On  habeas  corpus. 
OrUtendea^  StUea  &  GUJcesorij  for  petitioner, 
A.  R.  Strother^  for  the  State. 

Pktlips,  J.  This  application  for  writ  of  habeas  corpus  grows,  substan- 
tially, out  of  the  following  state  of  facts:  The  petitioner  was  indicted 
by  the  grand  jury  in  the  state  criminal  court  of  Jackson  county,  Mo.,  for 
the  crime  of  bigamy.  He  was  arraigned,  and  entered  a  plea  of  not 
guilty.  The  case  coming  on  for  trial  on  the  21st  day  of  April  last  past, 
a  jury  was  duly  impaneled  and  sworn  to  try  the  case.  The  opening 
statement  of  counsel  was  made  to  the  jury,  and  the  state  introduced  and 
examined  one  witness  for  the  prosecution  on  that  day.  The  trial  of  the 
cause  was  then  adjourned  to  the  usual  hour  of  the  following  day.  On 
the  22d  of  April  the  trial  was  resumed  in  the  forenoon,  and  a  num- 
ber of  witnesses  examined  on  the  part  of  the  state,  when  certain  record 
evidence  was  offered  by  the  state,  which  would  have  about  conchided 
the  evidence  on  its. part.  Discussion  arose  as  to  the  admissibility  of 
this  record  evidence  about  the  noon  hour.     On  suggestion  by  counsel 
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that  the  court  might  then  adjourn  until  after  dinner,  the  court  ob- 
served that  there  was  a  matter  of  small  importauce^  or  something  of 
that  tenor,  to  come  up  that  afternoon,  which  would  probably  occupy  a 
few  hours,  and  said  he  would  adjourn  the  further  trial  of  the  case  until 
next  morning  at  10  o'clock,  which  was  so  ordered  without  objection. 
Although  the  prisoner  was  uncjer  the  usual  bond  for  his  appearance,  the 
court,  according  to  what  seems  to  be  its  practice,  after  the  trial  of  an 
accused  on  bail  has  begun,  ordered  the  prisoner  into  the  custody  of  the 
marshal,  who  placed  him  in  jail.  On  the  following  morning,  the  23d, 
counsel  for  the  prisoner  appeared  in  court  at  the  designated  hour  of 
said  adjournment,  expecting  to  proceed  with  the  trial  of  said  cause,  when 
they  discovered  for  the  first  time  that,  on  the  afternoon  of  the  day  pre- 
ceding, another  case.  State  v.  Wkeder^  had  been  taken  up  for  trial  before 
a  jury  before  another  judge  specially  seclected  therefor,  and  was  then  in 
progress.  The  regular  judge  of  the  court  was  hot  then  present,  nor  was 
the  prisoner  brought  into  court.  The  prosecuting  attorney  announced 
to  the  jury  and  witnesses  that  they  need  not  attend  court  further  in  the 
case  of  State  v.  Ulrich,  until  2  o'clock  p.  m.  of  that  day,  whereat  jury 
and  witnesses  dispersed,  without  more.  About  3  o'clock  p.  m.  of  that 
day  the  judge  of  the  court  appeared,  and,  the  trial  of  the  Wheeler  Oase 
yet  being  in  progress,  announced  that  the  case  against  Ulrich  would  not 
be  called  until  the  following  morning.  This  was  repeated  until  Satur- 
day morning,  the  26th  day  of  April.  The  Wheeler  trial  was  concluded 
on  the  evening  of  the  25th  of  April.  During  all  these  acts  and  adjourn- 
ments the  prisoner  was  hot  present,  and  was  confined  in  jail,  and  gave 
no  consent  to  the  proceedings.  On  the  morning  of  the  26th  the  court 
announced  that  he  was  not  feeling  well  enough  to  proceed  with  the  trial, 
and  ordered,  against  the  objection  of  the  prisoner's  counsel,  that  the  jury 
in  the  case  be  finally  discharged  therefrom,  and  the  cause  be  continued 
for  further  trial  until  the  26th  day  of  May,  following,  before  another 
juryj  and  the  prisoner  was  remanded  to  jail.  The  evidence  shows  that, 
after  the  court  made  the  foregoing  order,  it  remained  in  session  an  hour 
or  so,  transacting  other  business,  and  then  adjourned  court  until  the  5th 
day  of  May  following.  On  the  20th  day  of  May,  the  day  the  Ulrich 
Case  was  set  down  for  another  trial,  counsel  for  prisoner  appeared,  and 
filed  motion  in  the  nature  of  a  plea  in  bar,  asking  that  the  defendant 
be  discharged  on  the  ground  that  he  had  already  been  placed  in  jeopardy, 
and,  in  legal  effect,  acquitted,  by  the  former  proceedings  in  the  case. 
This  motion  was  overruled,  and  the  defendant  again  put  to  trial  befoio 
another  jury.  He  was  found  guilty,  and  sentenced  to  a  term  of  impris- 
onment in  the  state  penitentiary  for  two  years.  After  an  inefiectual  mo- 
tion in  arrest  and  for  new  trial,  the  prisoner  has  presented  to  this  court 
his  petition  for  discharge  by  the  writ  of  habeas  corpuSf  on  the  ground 
that  his  imprisonment  is  in  vfolation  of  the  fifth  and  fourteenth  amend- 
ments to  the  federal  constitution. 

By  Act  Cong,  approved  Feb,  6,  1867,  jurisdiction  is  conferred  on 
United  States  district  courts,  and  judges  thereof,  "to  grant  writs  of 
babeaa  corpus  in  all  cases  where  any  person  may  be  restrained  of  his  or 
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her  liberty  in  violation  of  the  constitution,  or  of  any  treaty  or  law  of 
the  United  States."  To  bring  the  application,  therefore,  within  the  terms 
of  the  act,  it  must  be  made  to  appear  that  the  petitioner  is  restrained 
of  his  liberty  in  violation  of  the  constitution  of  the  United  States.  As- 
suming for  die  present  that  the  first  submission  of  the  petitioner's  case  to 
the  jury,  and  the  jury's  discharge  by  the  court,  was,  in  legal  effect,  a 
discharge  or  acquittal  of  the  defendant  therein,  is  the  further  confinement 
in  jail  violative  of  any  right  of  the  petitioner  secured  by  the  constitution 
of  the  United  States?  The  fifth  amendment  to  the  federal  constitution 
provides  that — 

"No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infumous 
crime  unless  on  a  presentment  or  indictment  of  a  grand  jury.  *  *  .  o 
Nor  shall  Hny  person  be  subject,  for  the  same  offense,  to  be  twice  put  in 
jeopardy  of  life  or  limb.  Nor  shall  be  compelled,  in  any  criminal  case,  to  be 
a  witness  against  himself,  nor  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law,"  etc. 

It  is  the  settled  construction  of  this  amendment  that  it  was  not  de- 
signed to  operate  as  a  limitation  upon  the  state  governments  in  reference 
to  their  citizens,  but  was  adopted  exclusively  as  a  restriction  upon  fed- 
eral power.  Barron  v.  Oily  of  BaUimore^  7  Pet.  243;  I^ox  v.  Ohio,  5  How. 
434 ;  Twitchdl  v.  Oom. ,  7  Wall.  321  •  The  fourteenth  amendment  declares 
thatr— 

"All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
Jurisdiction  thereof,  are  citizens  of  the  United  States,  and  of  the  state  wherein 
they  reside.  No  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  tlie  United  States;  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  equal  protection  of  the  laws." 

This  is  an  express  limitation  upon  the  powers  of  the  state  government. 
It  opens  with  the  sugp:estive  declaration  of  the  dual  citizenship  of  all  per- 
sons, native  and  naturalized,  and  then,  in  recognition  of  the  maxim  of 
free  governments  that  the  obligation  of  allegiance  is  correlative  with  the 
duty  of  protection,  it  declares  that  no  state  shaJl  by  any  law  abridge  any 
of  the  privileges  or  immunities  secured  to  the  citizens  of  the  United 
StatCR,  nor  shall  the  citizen  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  What  is  the  purport  of  the  term  "due  process 
of  law?"    Kent,  in  his  Commentaries,  says: 

''It  may  be  received  as  a  proposition  universally  understood  and  acknowl- 
edged throughout  this  country  that  no  person  can  be  taken  or  imprisoned,  or 
disseised  of  his  freehold  or  estate,  or  exiled,  or  condemned,  or  deprived  of  life, 
liberty,  or  property,  ♦  ♦  ♦  unless  by  the  law  of  the  land.  ♦  ♦  ♦  The 
words  «  by  the  law  of  the  land,'  as  used  originally  in  Magna  Charta,  in  ref- 
erence to  this  subject,  are  understood  to  mean  due  *  process  of  law.'  *  *  « 
The  better  and  larger  definition  of  *  due  process  of  law'  is  that  it  means  law 
initsregaiarcourseof  administration  through  courts  of  justice.**  Volume  2, 
p.  13. 

So  the  supreme  court  of  the  United  States,  in  Murray  v.  Imj^ovemerd 
Co.,  18  How.  272-276,  speaking  of  this  process,  said: 
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"The  article  is  a  restraint  on  the  legislative,  as  well  as  on  the  executive arwi 
judicial,  powers  of  the  government,  and  cannot  be  so  construed  as  to  leave 
congress  free  to  make  any  process  due  process  of  law  by  its  mera  will.  To 
what  principles,  then,  are  we  to  resort  to  ascertain  whether  this  process  en- 
acted by  congress  is  due  process?  To  tliis  the  answer  must  be  twofold.  We 
must  examine  the  constitution  itself  to  see  whether  this  process  be  in  conflict 
with  any  of  its  provisions.  If  not  found  to  be  so,  we  must  look  to  those  set- 
tled usages  and  modes  of  proceeding  existing  dn  the  common  and  statute  law 
of  England  before  the  emigration  of  our  ancestors,  and  which  are  shown  not 
to  have  been  unsuited  to  their  civil  and  political  condition  by  having  been 
acted  on  by  them  after  the  settlement  of  this  country," 

As  there  is,  confessedly,  nothing  in  the  constitution  itself  in  conflict 
with  the  idea  that  the  citizen  cannot  be  twice  placed  in  jeopardy  for  the 
scfrae  criminal  offense,  in  following  the  direction  of  the  supreme  courts 
we  will  find  no  principle  of  the  common  law,  grounded  upon  the  grea^ 
rock  of  the  Magna  Charta,  more  firmly  rooted  than  that  no  man  shall  b« 
twice  vexed  with  prosecutions  for  the  same  offense.  That  was  as  much 
"the  law  of  the  land"  as  that  he  should  not  be  tried  or  condemned  with- 
out process  of  law,  and  the  judgment  of  his  peers.  Mr.  Justice  Milijeb, 
in  Ex  parte  Lange,  18  Wall.  163,  said: 

"If  there  is  anything  settled  in  the  jurisprudence  of  England  and  America, 
it  is  that  no  man  can  be  twice  lawfully  punished  for  the  same  offense.  *  ♦  * 
The  principle  finds  expression  in  more  than  one  form  in  the  maxims  of  the 
common  law.  *  ♦  ♦  In  the  criminal  law  the  same  principle,  more  di- 
rectly applicable,  ♦  *  ♦  \s  expressed  in  the  Liitin,*  nemo  bis  punitur  pro 
eodem  delicto,'  or,  as  CJoke  has  it,  'nemo  debet  bis  puniri  pro  una  delicto.^ 
«  ♦  *  xhe  common  law  not  only  proliibited  a  second  punishment  for  the 
same  offense,  but  it  went  further,  and  forbid  a  second  trial  for  the  same  of- 
fense, whether  the  accused  had  suffered  punishment  or  not,  and  whether  in 
the  former  trial  he  had  been  acquitted  or  convicted.'' 

Then,  quoting  the  language  of  Mili^,  J.,  in  Cmt.  v.  Olds^  S-Iitt.  (Ky.) 
137,  as  follows: 

"Every  person  acquainted  with  the  history  of  governments  must  know  that 
state  trials  have  been  employed  as  a  formidable  engine  in  the  hands  of  a  dom- 
inant administration.  *  *  ♦  To  prevent  these  mischiefs  the  ancient  com- 
mon law,  as  well  as  Magna  Charta  itself,  provided  that  one  acquittal  or  con- 
viction should  satisfy  the  law,  or,  in  other  words,  that  the  accused  should  al- 
ways have  the  right  secured  to  him  of  availing  himself  of  the  pleas  of  autrefois 
acquit  and  autrefois  (ronvict.  To  perpetuate  this  wise  rule,  so  favorable  and 
necessary  to  the  liberty  of  the  citizen  in  a  government  like  ours,  so  frequently 
subject  to  changes  in  popular  feeling  and  sentiment,  was  the  design  of  intro- 
ducing into  our  constitutions  the  clause  in  question." 

And  responsive  to  this  same  authority,  and  in  recognition  of  the  uni- 
versality of  the  principle  in  question,  the  learned  judge  inStatey,  Cooper^ 
13  N,  J.  Law,  361,  said: 

"Our  courts  of  justice  would  have  recognized  and  acted  upon  ii  as  one  of 
the  most  valuable  principles  of  the  'common  law  without  any  constitutional 
provision.  ♦  ♦  ♦  And  all  who  are  conversant  with  courts  of  -justice 
*  *  *  must  be  satisfied  that  this  great  principle  forms  one  of  the  strong 
bulwarks  of  liberty, " 

So  the  supreme  court  of  the  United  States  says: 
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''It  is  contrary  to  the  nature  and  genius  of  our  goyernment  to  punish  an 
individual  twice  for  the  same  offense."    Moore  v.  People,  14  How.  21. 

That  this  rule  of  universal  justice  and  law  owes  not  its  origin  to  con- 
stituiiorial  declarations,  but  was  designed  only  tQ  emphasize  and  pre- 
serve it,  see  Lee  v.  State,  26  Ark.  260;  Statev.  Snyder,  98  Mo.  555,  11 
S.  W.  Rep.  1036;  Ex  paiie  Snydei-,  29  Mo.  App.  261.  And  Cooley,  in 
his  work  on  Constitutional  Limitations,  (section  36,)  says: 

^ We  must  not  commit  the  mistake  of  supposing  that,  because  individual 
rights  are  guarded  and  protected  by  them,  [constitutions,]  they  must  also  be 
considered  as  owing  their  origin  to  them.  These  instruments  measure  the 
powers  of  the  rulers,  but  they  do  not  measure  the  rights  of  the  governed." 

As  expressive  of  how  deeply  rooted  this  principle  of  the  common  law 
has  ever  been  in  the  minds  and  convictions  of  the  American  people,  as 
their  common,  inestimable,  heritage  of  liberty  from  the  institutions  and 
usages  of  the  mother  country,  the  colonists,  long  before  the  adoption  of 
the  constitution,  incorporated  the  provision  respecting  due  process  of 
law,  or  the  law  of  the  land,  in  all  their  local  governments;  and  there  has 
not  been  a  constitution,  state  or  federal,  adopted  m  this  continent, 
which  does  not  contain  the  provision  against  double  trials  and  punish- 
ments, or  punishment  after  acquittal.  It  is  imbedded  in  the  very  bone- 
work  of  our  political  and  judicial  system.  Compelled,  as  the  learned 
counsel  for  the  state  is,  to  admit  this  historic  truth,  he  ingeniously 
sought  on  the  argument  of  this  caupo  to  maintain  the  proposition  that 
the  term  "due  process  of  law,"  as  employed  in  the  fourteenth  amend- 
nent,  was  not  designed  by  its  framers  to  extend  to  and  embrace  the  in- 
stance of  a  double  jeopardy  in  a  criminal  prosecution,  for  the  reason  that 
the  same  provision  found  in  the  fourteenth  amendment  also  appears  in 
the  fifth  amendment,  in  which  is  the  clause  prohibiting  the  placing  of 
the  citizen  in  jeopardy  twice  for  the  same  offense;  and  he  relies  upon  the 
statement  of  Mr.  Justice  Matthews  in  Hurtado  v.  California,  110  U.  S.  534 
et  seq,,  4  Sup.  Ct.  Rep.  Ill,  292,  to  the  effect  that  the  term  "due  process 
of  law"  is  employed  in  the  fourteenth  amendment  in  no  different  sense 
jrom  that  in  the  fifth  amendment,  and  that,  if  "it  had  been  part  of  its 
purpose  to  perpetuate  the  institution  of  the  grand  jury  in  all  the  states, 
it  would  have  embodied,  as  did  the  fifth  amendment,  express  declara- 
tions to  that  effect."  The  contention  of  counsel  is  that,  by  parity  of 
reason,  inasmuch  as  the  fifth  amendment  contained  also  an  express  i)ro- 
vision  against  again  vexing  the  citizen  with  prosecution  after  having  once 
been  in  jeopardy,  it  would  have  been  superfluous  and  repetitious  to  cover 
the  same  right  under  the  clause  respecting  due  process  of  law.  It  must 
be  confessed  that  some  expressions  of  the  learned  justice  in  this  connec- 
tion give  color  to  such  inference.  But  a  closer  examination  of  the  con- 
text, as  well  as  the  whole  debate  on  the  question  involved  in  that  case, 
can  leave  little  doubt  that  such  first  impression  is  quite  superficial.  A 
brief  review  of  the  California  case,  we  think,  will  make  this  clear.  The 
constitution  of  the  state  of  California  authorized  the  prosecution  of  persons 
on  information.  Hurtado  was  accordingly,,  on  information,  prosecuted 
and  convicted  of  the  crime  of  murder.     He  applied  to  the  supreme 
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court  of  the  United  States  to  review  the  judgment  of  the  state  court,  on 
the  ground  that  the  trial  and  conviction  was  not  due  process  of  law, 
within  the  meaning  of  the  fourteenth  amendment.  The  argument  of 
Mr.  Justice  Matthews,  who  wrote  the  majority  opinion  of  the  court,  was 
to  show  that  the  presentment  or  indictment  of  a  grand  jury  in  cases  of 
felony  was  not  so  established  and  fixed  in  the  common  law  of  England ^ 
as  it  existed  at  the  time  of  the  adoption  of  the  federal  constitution,  that 
it  could  be  regarded  as  a  part  of  the  law  of  the  land,  within  the.raeaning 
of  "due  process  of  law."  The  opinion  reviews  the  history  of  Magna 
Charta,  and  the  comments  thereon  by  Coke  and  other  English  authori- 
ties and  judges,  to  show  that  presentment  and  indictment  were  not  a 
part  of  the  law  of  the  land  as  secured  by  Magna  Charta,  and  interwoven 
by  usage  in  the  practice  of  the  courts  of  common-law  jurisdiction;  and 
for  tha  reason,  although  the  fifth  amendment  provided  that  no  person 
could  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime  unless 
on  presentment  or  indictment  of  a  grand  jury ,  it  was  not  included  within 
the  terms  of  "due  procesB  of  law,"  as  employed  in  the  constitution,  as 
due  process  of  law  is  process  according  to  the  law  of  the  land  as  it  ex- 
isted by  immemorial  usage  in  England,  and  was  transplanted  by  the 
colonists  on  this  continent  as  a  part  of  our  heritage  of  liberty.  Then, 
irguendo^  the  justice  says: 

"The  natural  and  obvious  inference  is  that,  in  the  sense  of  the  constitu- 
tion, <  due  process  of  law  ^  was  not  meant  or  intended  to  include,  ex  vi  termini, 
the  constitution  and  procedure  of  a  grand  jury  In  any  case.  The  conclusion 
is  equally  irresistible  that,  when  the  same  phrase  was  employed  in  the  four* 
teenth  amendment  to  restrain  the  action  of  the  states,  it  was  used  in  the  same 
sense,  and  with  no  greater  extent." 

And  then,  as  evincive  of  the  fact  that  it  was  in  the  mind  of  the  court 
to  exclude  the  right  to  a  presentment  by  indictment  from  the  term  "due 
process  of  law,"  because  such  right  was  not  a  part  of  the  law  of  the  land 
in  England,  the  opinion  proceeds: 

"Due  process  of  law  in  the  latter  [the  flfth  amendment]  refers  to  that  law 
of  the  land  which  derives  its  authority  from  the  legislative  powers  conferred 
upon  congress  by  the  constitution  of  the  United  States,  exercised  within  tlie 
limits  therein  prescribed,  and  interpreted  according  to  the  principles  of  the 
common  law.  In  the  fourteenth  amendment,  by  parity  of  reason,  it  refers  to 
that  law  of  the  land  in  eacli  state,  which  derives  its  authority  from  the  inher- 
ent and  reserved  powers  of  the  state,  exerted  within  the  limits  of  those  funda- 
mental principles  of  liberty  and  justice  which  lie  at  the  base  of  all  oar  civil 
and  political  inslitutions." 

The  opinion  then  proceeds  to  show  that,  by  the  term  "due  process  of 
law,"  it  was  the  design  of  the  amendments  to  irrevocably  secure  the  citizen 
or  community  against  "arbitrary  power  enforcing  its  edicts  to  the  injury 
of  the  persons  and  property  of  its  subjects,"  as  "essential  to  the  preser- 
vation of  public  and  private  rights,  notwithstanding  the  representative 
character  of  our  political  institutions."  The  opinion  then  quotes  with 
approbation  the  language  of  the  supreme  court  of  Mississippi  in  Brown 
v.  Le^ee  Cammissioners^  50  Miss.  468: 
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'^The  principle  does  not  demand  that  the  laws  existing  at  any  point  of  time 
shall  be  irrepeaiable,  or  that  any  forms  of  remedies  shall  necessarily  continue. 
It  refers  to  certain  fundamental  rights  which  that  system  of  jurisprndence, 
of  wliich  ours  is  a  derivative,  has  always  recognized.  If  any  of  these  are  dis- 
regarded in  the  proceedings  by  which  a  person  is  condemned  to  the  loss  of 
life,  liberty,  or  property,  then  the  deprivation  has  not  been  by  *due  process 
of  law.' " 

The  opinion  then,  in  express  recognition  of  the  true  import  of  due 
proces3  of  law,  concludes  by  saying  that  that  proceeding  is  due  process  of 
law  "which  r^ards  and  preserves  those  principles  of  liberty  and  justice" 
which  have  come  to  us  from  immemorial  usage  as  safeguards  of  personal 
liberty.  If  the  contention  of  the  state  here  be  correct,  that  Mr.  Justice 
Matthews  intended  to  assert  the  proposition  that  a  second  prosecution 
for  the  same  oflf'enpe  after  acquittal,  or  that  the  right  of  presentment  by 
grand  jury,  are  not  included  within  the  term  **due  process  of  law,"  simply 
for  the  reason  that  in  the  fifth  amendment  tliese  rights  were  expressly 
protected,  and  that  nothing  else  named  in  said  amendment,  therefore, 
could  be  regarded  as  coming  within  the  protecting  arms  of  the  guaranty 
of  due  process  of  law,  it  would  have  been  suflBcient  to  have  merely  so 
asserted,  and  that  would  have  ended  the  case.  On  the  contrar}%  the 
elaboration  of  the  proposition  that  the  presentment  by  indictment  could 
•  not  be  regarded  as  the  law  of  the  land  within  the  meaning  of  Magna 
Chartay  and  usage  in  the  common-law  courts,  and  for  that  reason  did  not 
come  within  the  meaning  of  "due  process  of  law,"  extending  over  17  or 
18  pages  of  the  reported  case,  leaves  no  room  for  doubt  that,  in  the  mind 
of  the  supreme  court,  had  the  right  in  question  been  part  of  the  law  of 
the  land  as  hereinbefore  defined,  the  appeal  of  Hurtado  would  have  been 
well  taken  under  the  iburteenth  amendment.  This  conclusion  is  made 
irresistible  by  the  dissenting  opinion  of  Mr.  Justice  Harlan,  4  Sup.  Ct. 
Rep.  292,  whose  great  effort  was  to  demonstrate  the  proposition  that  the 
necessity  of  a  presentment  by  grand  jury  in  such  an  offense,  before  the 
accused  could  be  put  to  trial,  was  a  firmly  rooted  principle  of  the  com- 
mon law,  and  was  the  law  of  the  land  as  understood  and  recognized  by 
the  colonists  and  the  framers  of  the  federal  constitution.  And,  to  reduce 
the  principles  maintained  by  the  majority  opinion  to  the  argumeixium  ad 
absurdem,  Mr.  Justice  Harlan  contends  that  the  position  taken  by  them 
ought  to  lead  to  the  monstrous  conclusion  that  the  term  "due  process  of 
law,"  as  employed  in  the  fourteenth  amendment,  would  not  cover  the  in- 
stance of  putting  a  citizen  twice  in  jeopardy  lor  the  same  offense,  which 
evidently  the  court  would  not  desire  to  have  imputed  to  it.  It  is  further- 
more quite  apparent  that,  in  the  opinion  of  Mr.  Justice  Miller  in  Ex 
parte  Lange,  sufyra,  172,  such  a  violation  of  the  rights  of  the  citizen  in 
question  here  would  have  been  cognizable  by  the  federal  court.  In 
dluding  to  the  case  of  Moore  v.  People,  14  How.  13,  he  says: 

*'But  it  was  also  urged  that  the  party  might  be  subjected  twice  to  punish- 
ment for  the  same  olfense,  if  liable  to  be  prosecuted  under  statutes  of  both 
state  and  national  legislatures.  In  regard  to  this.  Judge  McLean  said 
*  *  *  that  'the  exercise  of  such  a  power  by  the  states  would,  in  effect, 
be  a  violation  of  the  constitution  of  the  United  States,  and  of  the  respective 
v.42p.no.  11—38 
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states.  Thev  all  provide  against  a  second  panishment  for  the  same  act.'  « It 
is  contrary, fsaid  he»  <  to  the  nature  and  genius  of  our  government,  to  permit 
an  individual  to  be  twice  punished  for  the  same  act.""' 

The  case  of  the  petitioner  presents  an  instance  of  the  most  flagrant  and 
recklcES  disregard  of  the  rights  of  a  citizen.     He  was  arraigned,  pleaded 
not  guilty,  and  put  himself  upon  a  jury  of  the  country.     The  state  pro- 
ceeded to  lay  before  the  jury  much,  if  not  the  greater  part,  of  its  evi- 
dence.    By  the  now  well-recognized  law  of  the  land,  the  prisoner  was 
then  placed  in  jeopardy  of  his  liberty,  and  was  liable,  without  the  power 
of  retraction   on   his   part,  to  conviction  and  .infamous   punishment. 
Cooley,  Const.  Lim.  (5th  Ed.)  399;  Ex  parte  Snyder,  29  Mo.  App.  256; 
State  V.  Snyder,  98  Mo.  556,  11  S.  W.  Rep,  1036;  1  Bish.  Grim.  Law, 
§  1045;  Pizano  v.  State,  54  Amer.  Rep.  511;  Roberts  v.  Stale,  58  Amer. 
Dec.  536,  and  note;  State  v.  Redman,  17  Iowa,  332;  StfUe  v.  McKee,  21 
Amer.  Dec.  499,  and  note.'    Instead  of  proceeding  with  the  trial,  the 
court,  without  disclosing  the  reid  purpose  of  the  adjournment,  adjourned 
the  trial  from  noon  until  the  following  morning,  and  without  the  knowl- 
edge or  consent  of  the  prisoner,  in  his  absence  in  jail,  and  in  the  ab- 
sence of  his  counsel,  the  court  permitted  the  trial  of  another  cause  to  be 
taken  up,  which  occupied  four  days  of  court,  allowing  the  jury  to  sepa- 
rate at  will,  without  any  charge  from  the  court;  and  the  cause  continued 
from  day  to  day  without  the  presence  of  the  prisoner  at  any  of  these  ad- 
journments.    Then,  on  the  sixth  day,  the  court,  against  the  objection 
of  the  prisoner,  discharged  the  jury  which  had  partly  heard  the  case,  as- 
signing as  the  reason  therefor  that  he  felt  too  unwell  to  proceed  with  the 
trial.     He  then  ordered  the  case  continiied  for  a  month,  and  again, 
against  the  plea  of  autrefois  acquit,  compelled  the  prisoner  to  submit  to 
another  trial  before  another  jury,  by  which  he  was  convicted.     No  au- 
thority of  law  can  be  shown  for  such  a  proceeding,  and  it  is  to  be  hoped 
it  has  no  precedent  under  constitutional  government.     The  discharge  of 
the  jury  after  trial  begun,  without  legal  necessity  therefor,  is  in  law  tan- 
tamount to  an  acquittal.     Pizano  v.  State,  54  Amer.  Rep.  511;  HUands 
V.  Ckm.,  56  Amer.  Rep.  236;  Statev.  Calmdiae,  8  Iowa,  292.     In  Wrighi 
V,  State,  5  Ind.  292,  the  court  say: 

"Whenever  a  person  shall  have  been  given  in  charge  on  a  legal  indictment 
to  a  regular  jury,  and  that  jury  unnecessarily  discharged,  he  has  been  once 
put  in  jeopardy,  and  the  discharge  is  equivalent  to  a  verdict  of  acquittal.  If 
a  court  has  the  right,  during  the  trial,  capriciously  to  discharge  the  jury,  and 
continue  the  cause  until  the  next  term,  *  *  ♦  he  might  at  every  term 
impanel,  discharge,  and  continue,  and  thus  rob  the  prisoner  of  his  liberty  by 
preventing  a  final  investigation.  *  *  ♦  We  cannot  regard  the  rule  as 
wise  or  safe  which  places  arbitrary  or  unguarded  discretion  in  the  hands  of 
any  one  when  it  can  be  reasonably  avoided." 

In  Mitchell  v.  State,  42  Ohio  St.  383,  the  court  say: 

**If  the  jury  be  thereafter  discharged  without  a  verdict,  where  no  legal 
ground  of  discharge  is  shown,  the  effect  will  be  precisely  the  same  as  if  a  ver 
diet  of  acquittal  had  been  rendered." 

In  WhUten  v.  StaU,  61  Miss.  717,  the  court  say 


Digitized  by 


Google 


ZX    PARTE   ULRICH.  595 

''The  power  to  dismiss  a  jury  in  prosecutions  for  a  felony  can  never  depend 
on  pleasure.  Such  power  is  wliolly  dependent  on  necessity*  either  physical  or 
legal.     Where  there  is  no  necessity,  there  is  no  power." 

Mr.  Chief  Justice  Gibson,  in  Com.  v.  Clue,  3  Rawle,  498,  said: 

**  Why  it  should  be  thought  that  the  citizen  has  no  other  assurance  than  the 
arbitrary  discretion  of  the  magistrate,  *  *  *  I  am  at  a  loss  to  imagine. 
If  discretion  is  to  be  called  in,  there  can  be  no  remedy  for  the  most  palpable 
abuse  of  it  but  an  interposition  of  the  power  to  pardon,  which  is  obnoxious 
to  the  very  same  objection. " 

Likewise,  Mr.  Chief  Justice  Black,  in  McFaddm  v.  Com.,  23  Pa* 
St.  12,  said: 

'*  A  discharge  of  the  jury  in  a  capital  case  after  the  trial  hixs  begun  is  not  a 
continuance  of  the  cause.  It  is  the  end  of  it.  And»  for  all  purposes  of  future 
protection,  it  is  the  same  to  the  prisoner  as  an  acquittal,  unless  it  was  done 
with  his  own  consent^  or  demanded  by  some  overwhelming  necessity." 

The  fact  that  another  case  had  been  set  for  hearing  on  a  day  which 
intervened  during  the  trial  of  this  petitioner  created  no  legal  necessity 
for  an  interruption  of  petitioner's  trial,  already  begun.  The  case  on 
trial  had  the  right  of  way,  and  nothing  short  of  some  providential  inter- 
ference, like  the  continued  sickness  of  the  judge,  the  sickness  of  ajuror^ 
or  some  like  legal  impediment  rendering  it  physically  impossible  or  il- 
legal to  proceed,  could  have  justified  such  an  interruption  of  the  trial, 
and  discharge  of  the  jury.  The  asserted  indisposition  of  the  judge  after 
the  termination  of  the  Wheeler  Case  cannot  be  regarded  as  the  legal  neces- 
sity impelling  the  discharge  of  the  jury.  The  evidence  before  me,  as 
well  as  the  history  of  the  case  itself  when  it  was  tried,  leave  no  doubt 
but  that  the  trial  of  the  petitioner's  case,  had  it  proceeded,  would  havo 
ended  long  prior  to  the  intervening  sickness  of  the  judge,  in  addition  to 
which  the  evidence  shows  that  the  court,  when  it  did  discharge  the  jury  ,^ 
adjourned  court  over  to  the  6th  day  of  May,  when  it  was  again  in  ses- 
sion. So  there  was  no  necessity  for  the  discharge  of  the  jury  even  upon 
the  score  of  the  temporary  indisposition  of  the  judge,  as  all  these  adjourn- 
ments were  during  the  same  term  of  court.  If,  merely  for  the  accom- 
modation and  convenience  of  other  persons  and  cases,  the  case  on  trial 
may  be  pretermitted  at  the  will  of  the  trial  judge,  any  number  of  cases 
may  be  sandwiched  between  the  commencement  and  conclusion  of  the 
trial,  and  thus  the  defendant  be  kept  indefinitely  on  the  rack,  tortured 
with  the  natural  anxiety  and  dread  sense  of  uncertainty  as  to  his  fate. 
Such  a  course  of  procedure  would  be  as  violative  of  the  genius  of  our 
institutions  of  government  as  of  the  better  instincts  of  humanity.  The 
provision  of  the  bill  of  rights  which  guaranties  to  the  accused  a  speedy 
trial  is  just  as  effectual  after  the  trial  begins  as  it  is  before;  and  this 
violation  of  the  prisoner's  rights  was  intensified  after  so  long  a  delay, 
during  which  he  was  confined  in  prison,  by  the  unnecessary  discharge 
of  the  jury.  The  law  will  give  him  the  benefit  of  the  presumption  that 
the  first  jury  might  have  acquitted  him,  and  it  is  responsive  to  this  ben- 
eficent spirit  that  such  first  trial  amounts  to  an  acquittal. 

It  is  contended,  however,  on  this  branch  of  the  case,  by  the  prosecut- 
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ing  attorney,  that,  in  the  state  constitution,  (section  23  of  the  bill  of 
rights,)  nothing  short  of  a  verdict  of. acquittal  by  the  first  jury  can  pre- 
vent a  second  trial  of  the  prisoner;  and  the  case  of  State  v.  Jeffors,  S4 
Mo.  376,  is  cited  in  support.  In  that  case  the  record  showed  sinaply 
the  trial  of  the  defendant,  the  final  submission  to  the  juiy,  and  then  the 
discharge  of  the  jury  by  the  court.  The  fact  was  that  the  jury  disagreed , 
and  the  record  failed  to  show  this  fact,  which  omission  of  the  record  was 
sought  to  be  remedied  at  a  subsequent  term  by  an  entry  nunc  pro  tunc. 
The  plea  of  the  former  acquittal  was  interposed  in  bar  of  the  second  trial. 
The  supreme  court  held  that  the  entry  nunc  pro  tunc  was  inadmissible, 
for  the  reason  that  there  was  no  minute  or  memorandum  of  record  in 
the  trial  court  by  which  such  subsequent  entry  could  be  made;  and  it 
was  further  held  that  under  the  state  constitution  the  facts  of  that  case 
did  not  amount  to  acquittal.  The  said  section  of  the  bill  of  rights  pro- 
vides that — 

"No  person,  ♦  *  *  after  being  once  acquitted  by  a  jury,  be  again,  for 
the  same  offense,  put  in  jeopardy  of  life  or  liberty;  but,  if  the  juiy  to, which 
the  question  of  his  guilt  or  innocence  is  submitted  fail  to  render  a  verdict,  the 
court  before  which  the  trial  is  had  may,  in  its  discretion,  discharge  the  jury, 
and  commit  or  ball  the  prisoner  for  trial  at  the  next  term  of  court,  or,  if  the 
state  of  business  will  permit,  at  the  same  term." 

It  was  in  discussing  this  state  of  the  record,  and  as  applied  to  the  facts 
of  the  case,  that  Judge  Norton  observed  that  this  provision  of  the  con- 
stitution was  intended  in  part  to  change  the  old  common-law  practice 
of  confining  the  jury,  to  be  fed  on  bread  and  water,  until  the  end  of  the 
term,  in  order  to  compel  a  verdict,  on  pain  of  being  transported  in  a  cart 
around  the  circuit  until  a  verdict  was  reached.  "Strict  as  this  rule  was," 
says  the  opinion,  "it  was  nevertheless  within  the  power  of  the  court  to 
discharge  a  jury  *  *  *  fQj.  causes  which  could  not  be  foreseen, 
*  *  *  such  as  the  sudden  death  of  a  juror  during  the  progress  of  the 
trial.  The  provision  above  quoted  declares  in  plain  terms  that  nothing 
short  of  an  acquittal  by  a  jury  shall  prevent  a  second  trial.  This  being 
its  obvious  meaning,  we  do  not  see  how  the  trial  court  could  have  done 
otherwise  than  overrule  the  motion  for  the  discharge  of  the  defendant, 
as  his  right  to  a  discharge  *  *  *  depended  upon  his  acquittal  by 
a  jury,  which  the  record  in  the  case  does  not  show."  This  language,  of 
course,  must  be  understood  in  reference  to  the  facts  of  that  case,  and  the 
peculiar  grounds  of  the  motion,  for  the  judge  further  observes: 

*'It  cannot,  certainly,  amount  to  an  acquittal  by  the  jury;  for  an  acquittal 
by  them  can  only  be  evidenced  by  their  verdict,  and  the  record  before  us  sliows 
no  such  verdict,  but  only  that  they  retired  to  consider  of  their  verdict.  After 
the  jury  retires  for  this  purpose,  there  are  three  ways  in  which  they  might 
lawfully  be  discharged:  First,  by  returning  into  coUrt  a  verdict  for  con- 
viction or  acquittal;  second,  by  being  discharged,  by  an  order  of  court,  be- 
cause of  their  inability  to  agree  upon  a  verdict,  or  by  consent  of  defendant,  or 
some  unavoidable  cause,  such  as  the  sudden  death  of  a  juror;  and.  third,  by 
the  expiration  of  the  term  of  the  court  in  which  the  trial  is  pending/' 

The  opinion  then  proceeds  to  show  that  there  was  no  discharge  of  the 
jury  either  on  the  first  or  second  counts,  but  the  conclusion  readied  by 
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the  court,  from  the  facts  in  the  case,  and  the  statutory  period  of  the  terms 
of  court,  was  that  the  term  of  court  expired  while  the  jury  were  out,  and 
that  authorized  the  court  to  make  the  discharge.  The  opinion  then  con- 
cludes with  this  significant  observation: 

"We  express  no  opinion  as  to  the  effect  of  an  arbitrary,  unwarranted  dis- 
charge of  a  jury  in  a  case  of  felony.  The  power  to  discharge  for  certain  causes 
undoubtedly  exists;  but  it  should  be  exercised  with  great  caution*  as  the  cit- 
izen whose  life  or  liberty  is  given  to  the  hands  of  a  jury  is  entitled  to  fair  con- 
sideration by  them,  of  which  he  should  not  be  deprived  by  the  arbitrary  action 
of  the  court." 

Still  more  conclusive  of  the  fact  that  the  supreme  court  of  the  state 
does  not  place  the  construction  upon  the  provision  of  the  bill  of  rights 
that  the  person  is  not  in  jeopardy  until  once  acquitted  by  a  jury,  in 
the  sense  contended  for  by  the  state's  attorney,  the  later  case  of  State  v. 
Snyder,  98  Mo.  556,  11  S.  W.  Rep.  1036,  need  only  be  cited.  There 
the  rule  of  having  been  once  in  jeopardy  was  applied  to  the  instance  of 
a  second  trial  after  one  conviction.     In  that  case  the  court  say: 

"It  was  a  maxim  and  practice  of  the  common  law  that  no  man  was  to  be 
brought  into  jeopardy  more  than  once  for  the  same  offense.  ♦  ♦  ♦  Where 
the  jury  was  charged  with  the  deliverance  of  the  defendant, — that  is,  when 
they  are  impaneled  and  sworn, — the  indictment  being  sufficient,  and  the  court 
being  possessed  of  jurisdiction,  his  jeopardy  began." 

But  for  the  suggestion  made  by  the  state's  attorney  in  the  argument 
of  this  petition,  it  would  scarcely  be  deemed  necessary  to  say  that  the 
prohibition  in  the  fourteenth  amendment  restricting  the  power  of  the 
state  in  the  matter  under  consideration  applies  equally  to  the  act  of  a 
state  judge.  It  has  "reference  to  the  actions  of  the  political  body  de- 
nominated a  *  state,'  by  whatever  instruments,  or  in  whatever  modes, 
that  action  may  be  taken.  The  state  acts  by  its  legislature,  its  execu- 
tive, or  its  judicial  authorities.  It  can  act  in  no  other  way.  The  con- 
stitutional provision,  therefore,  must  mean  that  no  agency  of  the  state, 
or  of  the  officers  or  agents  by  whom  its  powers  are  exercised,  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 
Whoever,  by  virtue  of  public  position  under  a  state  government,  deprives 
another  of  property,  life,  or  liberty  without. due  process  of  law,  or  de- 
nies or  taltes  away  thie  equal  protection  of  the  laws,  violates  the  consti- 
tutional inhibition;  and,  as  he  acts  in  the  name  and  for  the  state,  and 
is  clothed  with  the  state's  power,  his  act  is  that  of  the  state.  This  must 
be  so,  or  the  constitutional  prohibition  has  no  meaning  when  the  state 
has  clothed  one  of  its  agents  with  power  to  annul  or  evade  it."  In  re 
Ah  Lee,  6  Fed.  Rep.  902. 

I  recognize,  in  all  its  compass,  the  wisdom  and  policy  of  observing 
with  scrupulous  regard  the  proper  line  of  demarkation  between  federal 
and  state  authorities.  It  is  safest  and  best  that  each  should  move  within 
the  orbit  of  its  own  rightful  and  limited  jurisdiction.  This  is  essential 
to  avoid  needless  friction  and  conflict.  By  observing  the  spirit  of  com- 
ity between  the  respective  courts,  harmony  of  action  is  promoted,  and 
the  essential  autonomy  of  each  is  conserved.     Bo,  when  this  petition 
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was  first  presented  on  the  discharge  of  the  first  jury,  I  deferred  action, 
suggesting  to  petitioner's  counsel  that  nothing  short  of  a  sense  of  the 
supreme  necessities  of  the  prisoner's  condition  could  induce'  ray  inter- 
ference.    I  preferred  that  the  petitioner  should  wait  and  see  whether  or 
not  the  state  court  would  again  attempt  to  put  him  to  trial  before  an- 
other jury.     When  the  court  did  so,  I  again  postponed  the  writ  until 
after  the  hearing  of  the  motion  for  new  trial,  which  is  recognized  by  the 
supreme  court  of  the  state  as  the  due  and  golden  opportunity  of  the  trial 
court,  on  calmer  deliberation,  to  rectify  its  errors  committed  in   the 
progress  of  the  trial.     True  it  is  the  remedy  yet  remains  to  the  prisoner 
to  prosecute  an  appeal  or  writ  of  error  to  the  state  supreme  court.     The 
supreme  court  w.ould  not,  however,  grant  the  prisoner  the  speedier  re- 
lief by  writ  of  habeas  corptis,  as  in  such  cases  it  only  takes  cognizance  by 
writ  of  error  or  appeal.     At  this  juncture  of  the  case,  I  recall  the  utter- 
ance of  Homer,  that  "on  the  first  day  of  his  servitude  the  captive  is  de- 
prived of  one-half  of  his  manly  virtue."     Each  hour  of  the  petitioner's 
illegal  restraint  is  not  only  a  degredation  in  its  tendency,  but  it  is  a 
crime  against  liberty.     The  supreme  court  will  in  a  feW  days  adjourn 
until  October  next.     Under  the  most  favorable  conditions,  no  relief  in 
that  direction  can  possibly  come  to  the  petitioner  for  four  months.     He 
may  be  unable  to  obtain  bail.     Must  he  lie  in  jail,  and  go  to  the  pt?ni- 
tentiary,  in  violation  of  his  constitutional  right  to  be  set  free?     Being 
invested  with  plenary  jurisdiction  for  his  protection,  to  fail  to  exert  the 
power  from  an  overscrupulous  regard  of  the  course  of  procedure  in  the 
state  courts  would  be  as  timorous  as  it  would  be  indefensible.     Under  a 
solemn  sense  of  official  duty,  I  must,  therefore,  order  the  prisoner's  dis- 
charge from  further  custody.     If,  in  this  action,  I  err  to  the  injury  of 
the  state,  it  has  its  redress  by  appeal  to  the  higher  federal  courts. 
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United  States  v.  Means  et  al. 

v 

{CirckiU  Courty  5.  P.  Ohio,  W,  D.    December  24, 1889.) 

1.  National  Banks— False  Entries  to  Dbceiyb  Officebb— Directors. 

Directors  of  a  national  bank  are  "officers,*^  within  the  meaning  of  Rev.  St.  H.  S. 
§  5209,  which  makes  it  a  misdemeanor -for  bank  of&cers'to  make  false  entries  in  any 
book,  report,  or  statement  of  the  bank,  with  intent  to  deceive  any  of  its  of&cers. 

2.  Same—Intent. 

Under  said  statute,  intention  to  deceive  any  one  director  or  officer  is  as  criminal 
as  the  intention  to  deceive  all  of  them. 
8.  Same — Officers  as  Accomflioes. 

A  conviction  cannot  be  had  under  said  statute  where  it  appears  that  the  officers 
alleged  to  have  been  deceived  were  accomplices  in  the  speculation,  to  hide  which 
the  false  entries  were  made. 

4.  Same— Presumption  of  Intent— Rebuttal. 

If  such  false  entries  had  a  natural  'tendency  to  deceive  the  bank  officers,  the  fact 
that  defendants  deny  having  had  any  such  actual  intent  cannot  rebut  the  presump- 
tion of  intent  arising  from  the  nature  of  the  entries  themselves. 

5.  Same. 

In  such  case  the  fact  that  the  officers  in  question  were  not  actually  deceived  is 
not  conclusive  proof  of  the  absence  of  intent  to  deceive. 
^  Criminal  Law— Evidence  of  Good  Character. 

Proof  of  good  character  is  no  defense  against  crime  actually  committed,  but  is  a 
circumstance  in  favor  of  the  defendant,  in  cases  where  there  is  doubt  as  to  com- 
mission of  the  crime. 
7.  Same — Reasonable  Doubt. 

Reasonable  doubt  is  an  honest  misgiving,  generated  by  the  insufficiency  of  the 
proof. 

At  Law.     Charge  to  the  jury. 

Indictment  of  William  Means  and  John  R.  De  Camp  for  a  violation 
of  Rev.  St.  U.  S.  §  5209,  which  provides  that  "every  president,  director, 
cashier,  teller,  clerk,  or  agent  of  any  association  *  *  *  ^ho  makes 
any  false  entry  in  any  book,  report,  or  statement  of  the  association,  with 
intent,  in  either  case,  to  injure  or  defraud  the  association,  *  *  *  or 
to  deceive  any  officer  of  the  association,  or  any  agent  appointed  to  ex- 
amine the  affairs  of  any  such  association,  *  *  *  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  less  than  five  years, 
nor  more  than  ten." 

John  W.  Herron  and  Henry  Hooper y  for  plaintiff. 

Charles  W,  Baker  and  Samuel  F,  Hunty  for  defendant  Means. 

Jackson  A.  Jordan  and  Isaac  M.  Jordan^  for  defendant  De  Camp. 

Hammond,  J.,  {charging  jury.)  Obviously,  this  trial  has  been  one  of 
grave  concern  to  the  people  of  Cincinnati.  The  defendants  have  each 
established,  by  the  best  proof,  a  reputation  for  honesty  and  integrity  at 
the  time  of  the  transactions  involved  which  is  beyond  all  question.  Nat- 
urally, this  would  be  so;  for,  without  such  a  reputation,  one  would  not 
be  allowed  to  occupy  the  place  of  president  or  vice-president  of  a  national 
bank.  Whether  honest  or  dishonest  in  fact,  one  admitted  to  such  places 
must  have  at  least  an  assured  reputation  for  integrity;  and  hence  it  is 
that  the  class  of  offenses  denounced  by  the  banking  act  of  congress  always 
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concerns  men  of  the  highest  standing,  for  none  others  can  become  bank- 
ers, and  employes  of  banks.     This  accounts,  also,  for  the  very  severe 
penalties  attachec^  by  congress  to  a  violation  of  those  laws,  rules,  and 
regulations  made  to  protect  the  people  of  the  United  States  in  their  use 
of  that  national  banking  system  which  they  have  established  by  law, 
and  which  is  so  useful  to  (hem.    Congress  departs  from  its  usual  custoxri 
in  criminal  legislation^  and  does  not  permit  the  court  to  determine  the 
minimum  punishment,  but  for  itself  declares  that,  if  men  of  the  high 
character  employed  in  the  national  banks  shall  violate  the  laws  made  to 
protect  the  system  from  wrong-doing  by  those  engaged  in  the  trust  im- 
posed by  it,  they  deserve,  and  shall  receive,  not  less  than  five  years' 
imprisonment.     Congress  feared  that  courts  might  yield  to  such  influ- 
ences as  were  improper,  and  lightly  punish  reputable  men  for  doing  the 
forbidden  acts  by  which  they  would  desert  the  important  trusts  which 
congress  was  determined  to  protect  by  these  penalties.     Therefore,  to 
neither  court  nor  jury  has  been  left  the  power  to  condone  these  offenses 
by  imposing  nominal  or  slight  punishment,  as  in  other  classes  of  our 
criminal  laws.    The  act  itself  is  a  protest  against  allowing  our  sympathy 
for  fallen  pride  to  control  our  judgment  in  such  cases.     Wherefore,  the 
court  must  caution  you  that,  while  we  do  not  come  "with  the  war-whoop 
and  scalping-knife  of  savages,"  to  use  the  language  of  counsel,  nor  with- 
out all  charity  for  the  misfortunes  and  mistakes  of  men,  nor,  indeed, 
without  a  participation  in  that  profound  sympathy  which  we  observe 
pervades  this  city  and  shelters  the  defendants, — one  of  them,  at  least, 
to  an  extraordinary  d^ree,  because  of  his  eminence  in  all  the  relations 
of  life,  and'  his  connection  with  the  good  people  of  this  city  in  high 
places  of  public  and  private  confidence, — we  do  come  to  do  our  duty, 
and,  in  obedience  to  the  oaths  we  have  taken,  "to  administer  justice 
without  respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the 
rich,"  and  "a  true  verdict  render,  and  a  true  deliverance  make,  according 
to  the  law  and  the  testimony."    This  is  the  measure  of  our  duty,  and 
this  alone.     If  these  defendants'  are  guilty,  you  must  "a  true  verdict 
render,"  and  say  so;  if  not  guilty,  likewise  "a  true  verdict  render,  and  a 
true  deliverance  make,"  by  saying  so.     That  you  will  do  this  bravely 
and  honestly,  and  with  .impartiality,  this  court  does  not  in  the  least 
doubt.     After  all  that  has  been  said  in  the  argument,  and  so  well  said 
on  both  sides,  it  is  not  necessary  to  go  over  this  whole  case,  in  its  mul- 
titude of  details,  and  to  comment  upon  the  testimony  in  all  its  bearings; 
and  I  shall  not  attempt  that  treatment. 

The  object  of  the  statute,  so  often  read  in  your  hearing,  about  making 
false  entries,  or  causing  them  to  be  made,  is  to  secure  at  all  times  a  truth- 
ful exhibit  of  the  condition  of  the  bank.  The  requirement  of  a  report 
to  the  comptroller  of  the  currency  is  intended  to  secure  that  supervision 
of  the  bank  which  the  government  assumes  in  the  interest  of  the  system, 
and  of  the  people  who  resort  to  it  on  the  invitation  of  the  government, 
when  it  establishes  the  system,  and  promises  to  protect  it  by  wise  legis- 
lation.   The  object  of  making  publication  in  the  newspapers  is  to  inform 
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the  public  of  the  exact  and  truo  condition  of  the  bank.  To  falsely  repre- 
sent the  facts,  and  to  make  a  false  publication  of  them,  is,  undoubtedly, 
a  crime,  under  this  act,  no  matter  if  it  be  done  to  save  the  bank.  It  is 
the  very  tbing  the  banker  is  forbidden  to  do.  That  the  public  shall  be 
truly  informed,  no  matter  how  disastrous  the  truth  may  be  to  the  bank 
itself,  is  the  command  of  congress,  made  in  the  interest  of  the  public. 
It  is  this  publicity  more  than  anything  else  which  shall  secure  fidelity 
in  the  administration  of  the  bank.  It  is  the  ruin  that  will  come  to  the 
bank  if  mismanagement  be  published  which  is  relied  upon  to  secure  the 
public,  and  those  interested  in  the  bank,  against  mismanagement;  and 
therefore  the  fear  of  ruin  to  the  bank  is  no  excuse  for  falsely  publishing 
its  condition  to  the  public,  and  cannot  shield  the  banker  from  the  crime 
of  a  false  publication. 

We  are  inclined  to  think  also,  that  it  is  a  crime,  under  this  act,  to 
make  a  false  report  to  the  comptroller,  with  whatever  motive,  beca<use 
there  inheres  in  that  act,  necessarily,  an  intent  to  deceive  the  agents  ap- 
pointed by  him  to  inspect  the  bank,  if  he  be  not  himself  such  agent,  as 
it  may  be  he  is;  just  as  there  inheres  in  the  very  act  of  publishing  a  false 
statement  to  the  public  the  statutory  intent  to  injure  "any  other  com- 
pany, body  politic  or  corporate,  or  any  individual  person,"  which  phrase 
is  used  to  mean  the  public  itself;  and  no  given  company,  body  politic 
or  corporate,  or  individual  person  need  be  named  or  proved  as  the  vic- 
tim of  the  injury,  as  no  given  "agent  appointed  to  examine  the  affairs 
of  the  association"  need  be  named  as  the  victim  of  that  particular  deceit. 

Referring,  also,  to  a  former  clause  of  this  act,  we  are  inclined  to  think 
that,  if  anything  is  established  by  this  proof,  it  is  that  the  directors  who 
entered  into  the  syndicate  to  purchase  the  stock  of  the  bunk  by  strip- 
ping the  bank  itself  of  the  money  necessary  to  pay  for  it,  under  the  cir- 
-cumstances  shown  here  of  taking  the  money  under  the  guise  of  loans  to 
themselves  without  any  security,  or  upon  inadequate  security,  were 
guilty  of  abstraction  or  willful  misapplication  of  the  funds  of  the  bank. 
It  was  this  desertion  of  their  trust  that  brought  upon  them  the  dire  ne- 
•cessity  of  making  false  reports  and  entries,  no  doubt;  but  it  furnishes, 
-certainly,  no  excuse  for  doing  that  thing,  and  makes  the  doing  of  it  none 
the  less  a  violation  of  this  law.  But,  strange  to  say,  neither  these  de- 
fendants, nor  those  who  were  jointly  concerned  in  these  violations  of  the 
statute  along  with  them,  have  been  charged  by  this  indictment  ^ith  any 
of  the  offenses  which  we  have  just  named,  but  only  with  another  offense, 
which,  in  relation  to  the  facts  of  this  case,  is  more  difficult  of  proof,  and 
will  give  you  the  most  trouble.  The  guilty  intention  as  to  those  other 
offenses  grows  out  of  the  very  facts  themselves,  beyond  all  question;  but, 
as  to  that  selected  for  this  indictment,  the  guilty  intention  is  fairly  a 
matter  of  dispute,  and  that  dispute  you  must  settle  here  and  now.  It 
is  about  the  only  dispute  in  the  case.  All  othera  are  important  only  by 
relation  to  this,  and  the  bearing  they  will  have  upon  its  solution  by  you. 
We  must  therefore  caution  you  that  you  are  not  trying  these  defendants, 
Yipon  the  fiacts  in  proof  before  you,  for  any  wrong-doing  as  to  the  funds 
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of  the  bank,  nor  any  as  to  the  public,  by  deceiving  it  by  the  publica- 
tion in  the  newspapers,  nor  any  as  to  the  connptroller  or  his  agents, 
however  clearly,  to  your  minds,  the  facts  may  establish  those  offenses. 
But  you  are  to  try  only  the  question  whether  the  false  report  or  the  false 
entries  in  the  books  which  have  been  named  in  the  indictment,  and  so 
often  repeated  to  you  in  the  argument,  were  made  with  intent  to  deceive 
any  officer  of  the  bank.  The  line  of  demarkation  here  must  be  clearly 
drawn  by  you;  and  you  must  not  allow  your  verdict  to  convict  the  de- 
fendants of  any  other  offense  than  that  charged,  however  clearly  you 
may  see  those  other  offenses  in  the  facts  of  this  case.  With  this  neces- 
sary caution,  we  will  now  consider  the  case  in  its  relation  to  the  disputed 
intent  as  to  the  officers  of  the  bank. 

In  the  orderly  consideration  of  the  subject,  your  first  inquiry  would 
be,  who  are  the  officers  of  the  bank  referred  to  by  this  act  of  congress? 
By  the  rule  of  association  of  words  in  the  statute,  first  clearly  pointed  out 
by  Mr.  Hooper,  there  cannot  be  much  doubt  that  congress  conceived 
that  a  teller  is  one  of  the  officers  of  the  bank;  and  this  is,  undoubtedly, 
the  general  understanding  outside  of  banks,  as  shown  by  the  definition 
of  the  word  by  lexicographers,  laymen,  and  lawyers,  and  by  the  books 
on  banking  found  in  our  law  libraries.  We  think  that  the  decisions  of 
the  supreme  court  of  the  United  States  also  indicates  that  the  word  has 
been  so  understood  by  that  tribunal.  Yet  congress  was  not  orgaqizing 
a  bank  by  this  statute,  nor  was  it  declaring  who  should  or  should  not  be 
the  officers  of  the  bank  authorized  by  this  banking  act.  On  the  con- 
trary, by  another  section,  the  power  is  given  to  the  board  of  directors  to 
appoint  "other  officers,"  after  having  named  the  president,  vice-presi- 
dent, and  cashier  as  three  of  them  that  are  fixed  in  the  organization,  and 
also  power  to  define  their  duties,  etc.  We  think,  therefore,  that  it  de- 
pends on  the  circumstances  connected  with  the  bank  itself  whether  the 
teller  is  an  officer,  or  only  an  employe  or  clerk.  We  find  in  the  action 
of  the  board  of  directors  and  the  by-laws  of  the  Metropolitan  National 
Bank  no  evidence  that  the  teller  was  appointed  or  treated  as  an  officer 
in  that  bank,  but,  on  the  contrary,  that  he  was  regarded  as  a  clerk,  and 
that  the  custom  of  banks  is  that  way  in  Cincinnati.  We  wish  to  reserve 
any  opinion  whether  or  not  this  would  be,  if  at  all,  a  controlling  consid- 
eration in  construing  this  act,  if  some  false  entry  were  made  with  espe- 
cial reference  to  the  duties  of  the  teller,  under  circumstances  showing  a 
well-defined  purpose  to  deceive  him  to  the  injury  of  the  bank.  This 
question  of  being  an  officer  or  not — being  an  officer  under  this  act,  and 
under  all  similar  acts — may  depend  on  the  very  especial  circumstances 
of  each  case.  But,  on  the  circumstances  here,  it  is  plain  that  Roth,  the 
paying  teller,  had  no  duties  or  business  relations  connected  with  these 
false  entries  that  would  make  a  deception  as  to  him  either  desirable  or 
necessary;  and  this  circumstance,  taken  in  connection  with  all  else  that 
is  in  the  case,  negatives  the  idea  that  there  could  have  been  an  intention 
specifically  to  deceive  him,  or  generally  to  deceive  a  paying  teller.  And, 
since  we  would  not  support  a  verdict  based  on  the  facts  in  this  case  in 
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their  relation  to  the  paying  teller,  we  may  at  once  advise  you  to  discard 
him  from  your  consideration  as  one  of  the  officers. 

The  facts  might  be  submitted  to  you,  so  far  as  they  concern  the  re- 
ceiving teller,  Reigel.  He  did  have  a  necessary  connection,  in  his  capac- 
ity as  receiving  teller,  with  these  transactions.  Indeed,  he  made  some 
of  the  very  false  entries  under  consideration,  and  it  was  through  him,  in 
that  relation,  that  the  falsity  must  get  upon  the  books.  Any  deceit  of 
his  to  accomplish  that  purpose  might  be  criminal;  for  this  relation  of 
officer  to  the  bank,  under  this  statute,  depends  on  the  exigencies  of  the 
situation,  and  the  functionary's  particular  duty  in  that  business  which 
is  in  hand.  It  is  an  elastic  word;  and,  in  aid  of  the  general  purpose  of 
congress  in  the  public  interest,  as  involved  in  this  legiglation,  the  word 
may  be  made  to  include  functionaries  not  generally  considered  officers  in 
rank,  but  having  duties  to  perform  which  in  fact  belong  to  the  category 
of  official  acts,  as  indicated  by  the  statute.  U.  S.  v.  Trice,  30  Fed.  Rep. 
490.  And  this  is  not  a  violation  of  the  rule  of  strict  construction  for  penal 
acts,  of  which  we  are  not  unmindful.  Id. ;  U»  S,  v.  HuggeU^  40  Fed.  Rep. 
636.  But  the  government  does  not  claim  that  in  this  case  there  was  any 
purpose  to  deceive  Reigel,  either  generally  or  specifically;  and,  if  it  did, 
there  is  no  proof  of  such  general  or  special  intent,  as  to  him.  He  was 
a  cheerful  and  ready  accomplice  in  the  nefarious  business  of  promulgat- 
ing a  false  report  to  deceive  the  c6mptroller  and  the  public.  It  was  only 
a  question  of  method,  not  morals,  with  him.  And  we  imagine  that 
this  proof  raises  a  strong  presumption  that  the  same  may  be  said  of  oth- 
ers involved  in  that  business,  of  higher  rank  than  Reigel,  though  it  is 
not  confessed  upon  the  witness  stand.  But  of  this  you  are  to  be  the 
judges,  and  not  the  court;  though  we  are  in  duty  bound  to  submit  that 
question,  with  the  rest,  to  you.  There  is  not  the  least  doubt,  as  to  Rei- 
gel, that  he  had  full  knowledge,  was  not  deceived  in  fact,  and  that  there 
was  not  the  least  occasion  or  necessity  for  deceiving  him  with  false  en- 
tries in  order  to  deceive  the  comptroller  and  the  public.  And  so  we 
may  advise  you  to  discard  him  also,  in  your  consideration  as  to  the  of- 
ficers of  the  bank;  and  this,  whatever  view  you  may  take  of  the  word 
"officer"  in  the  statute. 

As  to  the  directors  there  is  not  the  shade  of  doubtful  construction  of 
this  act.  They  are  not  only  officers,  but  managers,  of  our  national  banks. 
They  come  within  every  sense  and  meaning  of  the  word  "officer,"  and  are 
within  the  rule  of  the  association  of  words  in  the  act  already  referred  to, 
and  of  the  decisions  cited.  This  act  is  not  like  those  construed  in  Associ" 
aiion  v.  Hayes,  4  Abb. Dec.  183, and  Com,Y.  Christian,  9  Phila.556.  The 
president  and  vice-president  are  only  directors  with  official  titles,  and 
charged  with  doing  in  detail  what  the  directors  are  charged  with  doing 
generally.  They  are  only  agents  of  the  directory;  and  it  is  well  enough 
that  these  cases  should  teach  the  directors  of  national  banks  that  they 
caiinot,  by  inactivity,  neglect  of  duty,  and  inattention,  shirk  their  re- 
sponsibility or  escape  their  share  of  blame  for  such  wrong-doing  as  is  dis- 
played in  this  proof,  in  plain  violation  of  this  act  of  congress.     They  are 
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the  managing  officers  of  the  bank;  and  this  statute  against  false  entries 
protects  them  against  deceit,  and  was  intended  to  do  so.  Hence,  if  j'ou 
believe  from  the  evidence  in  this  case,  beyond  a  reasonable  doubt,  that 
the  defendants,  in  the  execution  of  their  confessed  purpose  to  deceive  the 
comptroller  and  the  public,  found  it  necessary  to  deceive  Roth,  Duck- 
worth, Gerke,  Bonte,  and  Ryan,  or  any  of  them,  and  made  the  false  en- 
tries with  that  intent,  these  defendants  are  guilty,  and  you  should  say- 
so.  Or,  if  you  believe  from  the  evidence,  likewise  beyond  a  reasonable 
doubt,  that,  in  the  execution  of  their  confessed  purpose,  they  found  it 
necessary  to  deceive  the  cashier,*  Edwards,  and  made  the  false  entries 
with  that  intent,  then,  also,  are  they  guilty,  and  you  should  say  so.  In- 
tention to  deceive  any  one  director  or  officer  is  as  criminal,  under  the  acti 
as  the  intention  to  deceive  any  number  or  all  of  them. 

But  if  you  believe  from  the  evidence  that  these  men  were  engaged  in 
a  common  cause,  were  embarked  in  a  more  or  less  common  enterprise  of 
speculation,  were  involved  in  a  more  or  less  common  peril,  were  impelled 
by  a  more  or  less  common  necessity  to  put  forth  a  false  report  about  the^ 
condition  of  the  bank,  of  which  they  had  full  knowledge,  and  to  make 
false  entries  of  conformity  upon  the  books, — we  say,  if  you  believe  all 
this,  you  should  not  convict  these  defendants.  Even  common  criminals, 
engaged  in  common  enterprises,  do  not  find  it  essential  to  deceive  each, 
other,  except  when  they  come  to  divide  the  fruits  of  crime;  and  we  are  of 
the  opinion  that  offenders  under  the  particular  clause  under  which  this  in- 
dictment is  drawn  may  so  include  all  the  officers  of  a  bank,  by  combina- 
tion among  them,  that  all  intent  to  deceive  any  officer  b3^any  oneof  the- 
offenders  would  be  quite  impossible.  It  is  for  you  to  §ay  whether  that 
is  the  condition,  as  shown  by  this  proof,  or  whether  the  facts  are  as  the- 
government  insists  they  are:  that  these  defendants  had  to  deceive  Edwards,. 
Roth,  and  Duckworth,  and  the  rest,  in  order  to  deceive  the  comptroller 
and  the  public.  The  district  attorney  does  not  claim,  nor  is  there  any 
proof,  that  Directors  Ryan  and  Bonte  were  involved  in  the  confessed 
wrong-doing,  either  as  to  the  syndicate  operations  or  as  to  the  false  en- 
tries; nor  did  the  defendants  rely  upon  any  participation  by  them  in  the 
"enterprise,"  as  they  call  it.  The  district  attorney  claims  that  they  were- 
deceived,  necessarily,  by  the  false  report  and  the  false  entries  in  the 
books.  It  is  for  you  to  say  if  this  be  so  beyond  a  reasonable  doubt. 
Their  duty  of  supervision  was  plain.  Their  power  to  check  the  wrong- 
doing, when  coming  to  their  knowledge,  was  undoubted.  Now,  did  the- 
defendants  intend  to  deceive  them  in  order  to  prevent  the  exercise  of  that, 
power,  or  to  procure  their  quiescence? 

Too  much  stress  on  both  sides  of  the  argument  has  been  put  upon  a* 
bare,  naked  intent  to  deceive  some  person  for  the  mere  purpose  of  de- 
ceit. That  is  not  what  the  statute  means.  It  means  a  deception  which- 
has  a  purpose  behind  it  to  accomplish,  an  end  to  gain,  a  design  to  carry 
out,  or  an  aim  to  be  attained.  That  is  the  legal  definition  of  "intent," 
as  applied  to  an  intention  to  deceive,  as  well  as  any  other.  Hence,  when, 
you  consider  this  subject,  as  to  Ryan  and  Bonte,  for  example,  you  may 
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determine  whether  the  proof  shows  beyond  a  reasonable  doubt  that  de- 
ceiving them  was  desirable,  and  an  object  to  be  attained,  or  whether  it 
shows  that  they  were  inert,  inattentive,  and  not  actively  watching  affairs, 
because  of  illness,  or  for  other  cause,  and,  therefore,  the  defendants  could 
not  have  intended  to  deceive  them.  Gerke  was  absent;  and  you  may 
say  how  far  that  fact  has  any  influence  on  the  question  of  an  intention 
to  deceive  him;  and,  as  to  all  three,  whether  the  conduct  of  the  defend- 
ants in  relation  to  them  was  of  a  kind  to  show  an  intention  to  deceive 
them  by  the  false  entries  or  not,  and  this  beyond  a  reasonable  doubt. 
It  is  to  be  determined  by  all  the  proof.  Now,  reasonable  knen  are  held 
to  intend  that  which  is  the  result  of  their  conduct  in  the  premises;  and, 
if  the  false  entry  is  calculated,  under  the  circumstances  of  the  case,  to 
deceive,  the  defendants  cannot  say  they  had  no  such  intention.  They 
may  even  swear  to  its  absence;  but,  if  the  circumstances  show  that  the 
natural  and  probable  consequences  were  the  deceit  which  has  been  de- 
scribed to  you,  their  assertion  cannot  prevail  over  this  fact,  in  making 
np  your  verdict.  It  depends  wholly  on  the  peculiarities  of  the  case,  the 
character  of  the  transaction,  and  the  nature  of  the  intent  described  by  the 
statute,  as  to  how  you  shall  apply  this  rule.  If  congress  had  said  that 
all  false  entries,  willfully  made,  should  be  punished  by  imprisonment, 
as  it  might  have  said,  and  probably  ought  to  have  said,  then  the  doing 
of  the  act  or  false  entry  would  be  in  itself  a  crime;  and  the  wrongful  in- 
tent to  violate  the  statute,  to  disobey  the  law,  and  bring  about  any  nat- 
ural and  probable  consequences,  would  be  conclusively  inferred  by  you 
as  a  fact,  and  no  meritorious  purpose  could  prevail  against  that  inference. 
But  congress  has  not  said  that  all  false  entries  shall  be  forbidden,  but 
only,  as  applicable  here,  that  these  made  with  intent  to  deceive  the  ofli- 
cers  shall  be  forbidden;  such  deceit  as  we  have  described,  with  a  pur- 
pose and  design  behind  it  of  accomplishing  that  deceit,  possibly  for  some 
other  purpose  or  design  ulterior  to  the  other,  which  is  immaterial,  ex- 
cept  as  a  circumstance  of  evidence  in  showing  whether  the  forbidden  and 
criminal  intent  existed  or  not.  There  may  be  more  than  one  intent  in 
an  act,  and  they  may  co-exist  reasonably  and  fairly  in  the  peculiar  facts 
of  the  given  case.  On  the  other  hand,  on  the  given  facts,  the  confessed 
intent  may  be  of  a  kind  to  wholly  exclude  the  forbidden  intent. 

It  is  not  necessary  to  enter  upon,  of  be  confused,  by  the  metaphysics 
of  the  subject.  Practically,  you  are  to  judge,  on  the  proof,  whether  the 
forbidden  intent  is  an  inexorable  inference  from  the  proven  facts,  or  is 
excluded  by  them,  or  is  a  matter  of  reasonable  doubt.  U.  S.  v.  Jackson^ 
25  Fed.  Rep.  548.  Ijct  us  illustrate  this  process  of  judgment,  for  your 
guMance.  If  Edwards,  Roth,  and  Duckworth  are  found  by  you  to  have 
been  men  of  that  stern  quality  that  under  no  circumstances  would  the 
one  swear  to  a  false  statement  known  by  him  to  be  false,  nor  the  others 
to  attest  that  falsehood  officially ,  when  known  by  them  to  be  a  falsehood, 
does  not  the  necessity  of  deceiving  them  into  making  the  oath  and  attes- 
tation at  once  appear?  Does  the  proof  show  this?  It  is  for  you  to  say. 
If  this  be  true,  as  you  find,  would  it  not  be  a  potential  circumstance  to 
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show  that  the  defendants  intended,  and  must  have  intended,  to  deceive 
them,  and  accomplished  that  intention?  But  if,  on  the  other  hand,  the 
proof -shows  that  they  were  willing  and  anxious,  and  under  the  same 
stress  as  the  others,  to  deceive  the  public,  for  any  purpose,  is  it  not  equally 
as  filain  that  the  fact  of  their  willingness  and  stress  of  necessity  excludes 
any  intention  to  deceive  them,  at  least?  De  Camp  was  a  director;  and 
he,  too,  attested  the  falsehood.  Does  the  government  claim,  or  can  it 
claim,  that  the  defendant  Means  had  a  design  to  deceive  him?  If  not, 
why  not?  Was  there  any  more  occasion  to  deceive  Roth  or  Duckworth 
than  De  Camp?  It  is  for  you  to  say,  on  the  facts,  how  this  may  be. 
The  defendants  say  these  two  and  Edwards  were  as  deep  in  the  mire,  in 
this  transaction,  as  they,  which  inculpation  these  witnesses  deny;  and 
the  proof  is  before  you,  not  to  convict  them,  for  they  are  not  indicted, 
but  to  determine  whether  the  defendants  are  reasonably  and  fairly  to  be 
held  to  have  intended  to  have  deceived  them  by  the  false  entries. 

As  to  all  these  oflBcers,  the  fact  of  deceit,  in  fact,  is  a  circumstance  of 
proof  to  aid  you  in  determining  the  intention  to  deceive  them,  but  not 
a  conclusive  circumstance;  for  one  may  be  deceived  when  there  was  in 
fact  no  intention  to  deceive  him.  On  the  other  hand,  again,  as  to  all 
these  officers,  the  circumstance,  if  you  find  it  so,  that  one  as  to  whom 
the  defendants  intended  deceit  was  not  in  truth  deceived,  is  not  conclu- 
sive against  the  intention  to  deceive;  for  one  shall  not  escape  because  the 
design  to  be  accomplished  by  an  intended  deceit  failed  of  its  purpose. 

Thus  it  is,  gentlemen  of  the  jury.  You  go  over  the  proof,  in  all  its 
details, — all  the  proof, — and  weigh  it  well,  and  determine  this  fact: 
Did  these  defendants  intend  to  deceive  the  officers  of  the  bank  by  these 
false  entries,  and  are  you  satisfied  of  this,  beyond  a  reasonable  doubt. 

Before  we  come  to  the  law  of  reasonable  doubt,  let  us  say  something  • 
as  to  the  eflfect  of  proof  of  character,  in  your  process  of  weighing  the  evi- 
dence and  applying  it  to  this  issue.  Character  of  the  highest  kind  is  no 
defense  against  crime  actually  committed.  But  where  it  is  a  matter  of 
doubt,  on  the  facts,  whether  any  crime  has  been  committed,  character 
is  a  circumstance  to  turn  the  mind  in  favor  of  the  defendant.  If  one 
occupying  a  room  with  you  in  the  public  inn  leaves,  in  the  night,  with 
your  money,  and,  with  hue  and  cry,  you  follow,  to  find  that  he  has  ap- 
propriated it  to  his  own  use,  no  amount  of  good  character,  or  number  of 
witnesses  to  it,  would  save  the  culprit.  But  if  you  found  the  man  with 
the  money  intact,  and  no  incriminating  circumstances,  except  its  posses- 
sion, and  his  having  left  you  with  it  stealthily,  his  good  character  would 
naturally  turn  your  judgment  in  his  favor,  and  you  would  accept  his  ex- 
planation of  somnambulism,  or  of  practical  jesting,  or  what  not,  as  true, 
if  not  satisfactory.  In  other  words,  character  will  explain  equivocal  con- 
duct in  favor  of  innocence,  but  will  not  outweigh  satisfactory  proof  of 
guilt. 

But  we  have  constantly  said  that  you  cannot  convict  unless  you  are 
satisfied  of  guilt  beyond  a  reasonable  doubt.  What  does  this  mean, — 
"reasonable  doubt?"    A  reasonable  doubt  is  an  honest  misgiving,  gen- 
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erated  by  the  insufficiency  of  the  proof,  which  your  reason  sanctions  as 
a  substantial  doubt.  If,  after  you  have  weighed  all  the  evidence,  on 
your  oatlis  to  try  the  question  of  guilt  according  to  the  law  and  the  tes- 
timony, and  looking  to  all  the  proof,  and  only  to  the  proof,  you  impar- 
tially and  honestly  entertain  the  belief  that  these  defendants  may  be  in- 
nocent of  the  offense  charged  against  them,  they  are  entitled  to  the  ben- 
efit of  that  doubt,  and  should  he  acquitted.  A  doubt  suggested  merely 
by  the  ingenuity  of  counsel,  or  of  your  own,  or  one  bom  only  of  a  mer- 
ciful desire  to  permit  the  defendants  to  escape  the  penalty  of  the  law,  or 
one  not  connected  with  the  testimony,  is  not  a  reasonable  doubt.  It 
must  be  created  by  an  inadequacy  of  proof,  so  great  that  you  are  not  rea- 
sonably satisfied  of  the  guilt  of  the  defendants.  It  must  grow  out  of  the 
proof  as  being  insufficient  to  convince  you,  or  as  being  of  doubtful  qual- 
ity, or  both;  and  it  may  arise  out  of  a  total  or  partial  want  of  proof,  out 
of  the  bad  character  of  witnesses,  whose  credibility  you  reasonably  doubt, 
or  out  of  any  other  infirmity  in  regard  to  it,  whether  the  witnesses,  or 
any  of  them,  be  of  doubtful  character  or  not.  Cross-examination  and 
adverse  testimony  is  intended  to  develop  any  such  infirmity;  and  you 
look  to  all  the  proof  on  both  sides  to  determine  the  question  of  guilt  or 
innocence,  and  must,  upon  the  whole,  have  no- such  doubt  as  has  been 
described,  or  you  cannot  convict. 

On  request  as  to  "jurors  unknown,"  I  say  that  this  averment  in  the  in- 
dictment does  not  mean  that  the  officers  of  the  bank  were  not  known  to 
the  grand  jury,  but  that  which  of  them  was  deceived  was  not  kno«vn  so 
as  to  be  specified. 
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The  Burchard.* 

Davis  el  al.  v.  The  Burchard. 

(DUtrict  Court,  S.  D.  Alahamou    June  18»  1890.) 

Seamen— Wages— Jubisdiction—Tbbatt  with  Gbbmant. 

So  long  as  the  relation  of  seaman  to  a  German  vessel  is  not  terminated,  the  ooarts 
of  the  United  States  cannot  entertain  a  libel  for  waf^es,  and  construe  the  contract 
of  shipment,  but  under  the  treatv  of  December  II,  1871,  with  the  German  Bmplre, 
must  remit  the  whole  matter  to  the  German  consul  for  adjudication. 

In  Admiralty.     On  libel  for  seamen's  wages. 

The  Burchard  is  a  German  vessel,  and  the  crew  were  shipped  at  Bue- 
nos Ayres  before  the  German  consul.  Upon  the  filing  of  the  libel  at  Mo- 
bile, the  German  consul  entered  a  protest,  claiming  jurisdiction  of  the 
matter  under  the  treaty  of  December  11,  1871,  now  in  force  between  the 
United  States  and  Germany.     Public  Treaties,  etc.,  258, 

W.  D.  McKinstry^  for  libelants. 

Thm.  H,  Smith,  for  claimant. 

TouLMiN,  J,  Under  the  allegations  of  the  libel  in  this  case,  it  ap- 
peared that  libelants  were  American  seamen,  and  had  been  discharged 
by  the  master  at  this  port;  and  that,  therefore,  their  relations  to  the  ves- 
sel as  a  part  of  its  crew  had  been  severed.  If  this  was  true,  I  was  in- 
clined to  the  opinion  that  the  court  had  jurisdiction  to  hear  and  adjudi- 
cate the  question  of  wages.  The  testimony,  however,  fails  to  show  that 
they  were  discharged  by  the  master.  On  the  contrary,  it  shows  that 
libelants  claimed  their  discharge  at  this  port  on  the  ground  that,  by  the 
terms  of  their  contract,  they  were  entitled  to  their  discharge.  The  mas- 
ter denied  their  claim,  whereupon  a  dispute  arose  between  them  a$  to 
what  was  the  contract.  The  master  told  them  to  go  ashore  if  they  wished, 
and  go  to  see  the  consul.  For  this  court  to  undertake  to  settle  the  dis- 
pute between  the  parties,  and  to  determine  the  question  of  libelants'  right 
to  their  discharge  under  the  contract,  and  hence  of  their  right  to  wages, 
would  require  a  consideration  and  construction  of  the  contract  by  the 
<)ourt,  which,  under  the  treaty,  the  court  has  not  the  jurisdiction  to  do. 
And  while  I  may  be  of  opinion,  as  I  construe  the  shipping  articles  pro- 
duced, that  under  them  libelants  are  entitled  to  be  discharged  at  this 
port,  still  the  court  has,  as  1  have  said,  no. jurisdiction  so  to  adjudicate, 
but  must  remit  the  matter  to  the  consul.  The  Elmne  Kreplin^  9  Blatcbf. 
439.     It  is  therefore  ordered  that  the  libel  be  dismissed. 

'Reported  by  Peter  J.  Hamilton,  Esq.,  of  the  MobUe  bar. 
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McClaskey  et  al.  v.  Barr  d  oZ. 

{OireuAt  CourU  8.  D.  Ohio,  W.  D.    Aprfl  2ft,  189a) 

1.  Adverbb  Possession— LiTB-EsTATB^PABTiTioir. 

A  tenant  for  life  under  a  will  made  a  deed  purporting  to  convey  the  fee  to  the  de. 
lendantH^  grantors,  who  during  her  life  bought  some  of  the  interests  in  the  remain- 
der.  At  her  death,  in  1860,  this  had  vested  In  the  testator's  brothers  and  sisters  and 
their  heirs,  and  since  then  the  defendants  and  their  grantors  have  been  in  exclusive 
possession,  and  made  permanent  and  costly  improvements,  which  the  answer  al- 
leges to  have  been  ^  in  good  faith,  and  without  notice  of  the  claims  of  the  complain- 
ants or  their  ancestors. "  In  1858  the  grantors  of  the  defehdants  filed  a  petition 
stating  that  the  tenant  for  life  had  conveyed  to  them  all  her  interest,  **being  a4ife- 
estate, "  and  that  it  was  necessary  to  perpetuate  testimony  to  prove  the  names  of 
the  brothers  and  sisters  and  their  heirs.  In  an  ejectment  by  one  of  these,  soon  after 
the  death  of  the  life- ten  ant,  the  defendants'  grantors  joined  in  an  agreed  statement 
of  facts,  setting  out  that  proceeding,  and  the  names  of  the  brothers  and  sisters  and 
some  of  the  children.  After  final  judgment  for  the  plaintiff  in  that  action,  they  au- 
thorized trustees  to  buy  in  for  them  the  outstanding  title  of  three  children  of  one 
of  the  brothers,  which  was  done,  and  afterwards  the  interests  of  other  heirs  were 
also  bought  in.  This  is  stated  by  the  defendants  to  have  been  by  way  of  compro- 
mise and  buying  the  peace.  In  one  of  the  deeds  taken  by  the  trustees,  the  number 
of  the  brothers  and  sisters,  and  their  having  the  estate  in  remainder  at  the  death  of 
the  life-tenant,  are  recited.  Heldy  on  a  biU  for  partition  by  the  complainants  as 
heirs  of  one  of  the  sisters,  that  it  does  not  follow,  as  a  matter  of  law  from  these 
facts,  that  the  defendants  have  title  by  adverse  possession,  and  a  motion  to  stay 
proceedings  until  the  complainants  establish  their  right  of  possession  at  law  is  over- 
ruled. 
2l  Sjlmb— L1.CHB8. 

While,  in  such  case,  it  may  be  that  a  jury  would  be  authorized  to  infer  an  actual 
ouster,  this  is  cognizable  in  equity  also,  under  the  head  of  laches,  and  there  is  no 
reason  why  on  that  issue  the  case  should  be  sent  to  a  jury. 
8.  Sams— Pleading. 

Ad  answer  to  a  bill  for  partition,  admitting  the  interest  of  one  under  whom  the 
complainants  claim  by  descent,  but  denying  that  the;  are  the  heirs,  raises  an  issue 
of  identity,  rather  than  of  title ;  and  a  suspension  of  proceedings  until  their  right  to 
possession  is  established  at  law  is  neither  necessary  nor  proper. 
4.  Sams— Removal  op  Gaitsbs. 

In  a  suit  for  partition,  removed  to  a  federal  court,  it  will  follow  the  state  decisions 
holding  that  a  right  of  entry  in  the  plaintiff,  without  actual  seisin,  is  suificient. 

In  Equity.  Bill  for  partition.  On  motion  to  stay  proceedings  until 
complainants  establish  their  title  at  law. 

This  is  a  bill  for  the  partition  of  161.4  acres  of  land  situate  on  Price 
hill,  within  the  corporate  limits  of  the  city  of  Cincinnati.  There  are 
between  two  and  three  hundred  defendants,  but,  the  contested  questions 
being  cou^mon  to  all,  they  are  to  be  heard  upon  the  answers  of  William 
Henry  Eider,  archbishop  of  Cincinnati  and  trustee  of  Mt.  St.  Marys' 
Seminary,  and  of  John  Keeshan.  The  cause  is  now  before  the  court 
upon  the  defendants'  motion  to  suspend  further  proceedings  until  the 
complainants  shall  establish  their  title  at  law.  The  bill  and  its  amend- 
ments contain  the  following  averments  of  fact: 

On  the day  of  May,  1816,  William  Barr,  Sr.,  died,  testate,  and  seised 

of  the  real  estate  above  referred  to,  which  be  devised  to  his  executors  for  the  use 
of  his  son  John  M.  Barr  during  his  natural  life,  and  after  his  death  for  the  use 
of  his  wife,  Maria  Barr,  (in  the  event  of  her  survival,)  during  her  natural  life, 
with  remainder  in  fee  to  his  child  or  children  and  their  heirs  forever.  John  M. 
Burr  died  in  August,  1820,  leaving  his  wife,  Maria,  and  one  child,  Mary  Jane 
Barr,  surviving  him.  In  Kovember,  1821,  the  daughter,  Mary  Jane  Barr, 
died,  leaving  her  mother,  Maria  Barr,  (who  afterwards  intermarried  with 
v.42?.no.l2— 39 
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John  Bigelow,)  surviving  her.  Subject  to  the  life-estate  of  Maria  Bigelow, 
said  real  estate  descended,  upon  the  death  of  Mary  Jane  Barr,  by  virtue  of 
the  laws  of  descent  then  in  force  in  the  state  of  Ohio,  to  the- brothers  and  sis- 
ters of  William  Barr,  Sr.,  tiien  living,  or  the  lineal  descendants  of  those  then 
deceased,  and  their  descendants  and  heirs.  The  complainants  are  tlie  descend- 
ants and  heirs  at  law  of  Mary  Grafton,  deceased,  wlio  was  a  sister  of  William 
Barr,  Sr.  On  the  26th  day  of  July,  1838,  Maria  Bigelow  conveyed  by  quit- 
claim deed  the  entire  tract  of  land  described  in  the  bill,  and  all  her  right, 
title,  and  interest  therein,  in  law  and  in  equity,  to  Ephriam  Morgan  and  Lot 
Pugh,  their  heirs  and  assigns,  forever,  with  full  covenants  of  seisin  against 
incumbrances,  and  of  special  warranty.  On  the  13th  of  September,  1839,  Lot 
Pugh  quitclaimed  his  interest  in  said  tract  to  his  co-tenant,  Ephriam  Morgan, 
who  on  or  about  the  20Lh  of  September,  1889,  entered  into  possession  by  vir- 
tue of  said  deeds,  holding  no  other  title  whatever  to  said  premises.  Between 
the  1st  of  October,  1838,  and  the  16th  of  December,  1839,  through  the  agency 
of  his  son-in-law  Woods,  Morgan  procured  from  children  of  John  Barr,  one 
of  the  brothers  of  William  Barr,  deceased,  to  whom  a  portion  of  said  tract  de- 
scended, deeds  for  their  interest  therein,'  without  specifying  what  that  inter- 
est was.  The  bill  sets  out  the  different  deeds,  some  19  in  number,  all  made 
to  Woods,  Morgan's  agent,  and  his  deed  of  the  same  on  the  16th  of  December, 
1839,  to  Morgan. 

On  the  lOlh  of  December,  1839,  Morgan  conveyed  74  acres  of  said  tract  to 
one  Patrick  Consadine.  This  was  six  days  before  he  acquired  title  from  the 
children  of  John  Barr.  By  sundry  deeds,  between  the  18th  of  May,  1843,  and 
the  5th  of  May,  1858,  he  conveyed  to  Adam  Moore  and  others  about  69  acres  of 
said  tract.  The  residue,  being  about  21  acres,  Morgan  held  until  his  death, 
which  occurred  some  time  in  1873.  On  the  29th  day  of  June.  18&8,  before  the 
death  of  the  life- tenant,  Maria  Bigelow,  the  said  Morgan  and  Woods,  and 
Morgan's  grantees,  who  were  at  that  time  the  tenants  in  possession  of  all  of 
said  tract  of  land,  filed  their  petition  in  the  court  of  common  pleas  of  Hamil- 
ton county,  being  the  county  in  which  said  land  is  situate,  against  John  B. 
Ennis  and  others,  setting  forth,  among  other  things,  that  on  the  26th  day 
of  July,  1838,  Maria  Bigelow  conveyed  to  Ephriam  Morgan  and  Lot  Pugh  ail 
her  right,  title,  and  interest,  being  a  life-estate,  in  said  161.4  acres;  and  that 
it  was  necessary  to  take  her  deposition  to  establish  and  prove  the  names  of  the 
brothers  and  sisters  of  William  Barr,  deceased,  and  their  heirs  and  legal  repre- 
sentatives. A  copy  of  the  proceedings  in  said  cause,  together  with  the  depo- 
sition of  Maria  Bigelow,  which  was  taken  therein,  and  tiled  with  the  papers 
in  said  proceedings,  is  attached  to  an  amendment  to  the  bill,  and  made  part 
thereof.  The  bill  further  charges  that,  after  said  Woods  had  conveyed  to  said 
Morgan  the  titles  so  acquired  by  him,  he  purchased  the  interests  of  sundry 
other  heirs  of  said  brothers  and  sisters  of  William  Barr,  deceased,  whose 
names  are  fully  set  forth  in  said  bill.  It  is  further  averred  that  Woods  died 
ti'state,  seised  of  the  interest  so  acquired,  and  that  on  the  15th  day  of  i<eptemr 
b.T,  1857,  his  widow  conveyed  the  same  by  special  warranty  deed  to  said  Mor- 
gan. 

The  bill  further  alleges  that  said  Morgan,  and  those  claiming  under  hira, 
continued  in  possession  of  said  tract  of  land  after  the  death  of  the  life-tenant. 
as  tenants  in  common  with  the  complainants,  and  with  the  heirs  of  the  broth- 
ers and  sisters  of  William  Barr,  iSr.  The  bill  further  alleges  that,  shortly 
after  the  death  of  Maria  Bigelow,  life-tenant,  Margaret  R.  Poor,  claiming  as 
heir  of  Mary  Jane  Barr,  the  tract  of  land  aforesaid,  filed  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Ohio  her  declaration  in  eject- 
ment against  Patrick  Considine,  Ephriam  Morgan,  and  others  in  possession, 
including  Archbishop  John  B.  Purcell,  (who  was  made  a  party  subsequent  to 
the  filing  of  the  declaration,  and  to  whose  otiice  and  title  the  defendant  Arch- 
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brshop  Elder  succeeded, )  seeking  to  recover  possession  of  the  whole  of  said  tract 
of  land.  J  udgmen t  was  rendered  in  favor  of  the  defendants  in  said  case  by  the 
circuit  court,  and  affirmed  by  the  supreme  court,  of  the  United  States.  The 
complainants  further  allege  that,  when  said  case  was  taken  on  error  to  tlie  su- 
preme court,  a  bill  of  exceptions  was  Oled,  euibodying  an  agreed  statement  of 
facts  wherein  appears,  among  other  things,  a  full  statement  of  the  facts  rela- 
tive to  the  filing  of  the  petition  aforesaid,  on  the  29th  of  June,  1858,  in  the 
couii  of  common  pleas  of  Hamilton  county,  by  said  Morgan  and  others,  and 
a  copy  of  the  proceedings  and  order  of  the  court  therein;  also  the  names  of 
the  brothers  and  sisters  and  some  of  their  children,  the  heirs  of  said  Will- 
iam Barr,  Sr.  The  bill  sets  forth  other  particulars  relating  to  said  bill  of  ex- 
ceptions, but  it  is  not  necessary  to  refer  to  them  more  particularly.  On  the 
4th  day  of  December,  1868,  (which  was  after  the  decision  by  the  supreme 
court  of  the  United  States  of  the  case  of  Poor  v.  Considine,  6  Wall.  458,) 
Morgan,  Ck>nsHdine,  Archbishop  Purcell,  and  otiiers,  being  all  the  parties  in 
possession,  entered  into  a  written  agreement,  authorizing  and  empowering 
T.  B.  Lincoln  and  Fayette  Smith,  as  trustees,  to  buy  in  for  their  use  the  out- 
standing title  of  the  several  heirs  of  William  Barr,  John  T.  Barr,  Margaret 
Barr  Keys,  who  the  complainants  allege  were  children  of  Samuel  Barr,  who 
was  a  brother  of  William  Barr,  Sr.  Complainants  further  allege  that  said 
trustees  purchased  and  received  deeds  for  titles  of  said  parties  in  December, 
J868,  January  and  February,  1869,  and  also  from  sundry  other  persons,  and 
afterwards  conveyed  the  interests  so  acquired  to  the  several  parties  to  the 
said  written  agreement.  The  complainants  further  say  that  on  the  Ist  of 
April,  1871,  Samuel  Barr  and  wife  conveyed  by  deed  to  said  Lincoln  in  trust, 
for  the  benefit  of  sundry  parties,  all  their  interest  in  said  lands,  in  which 
deed  it  was  recited,  among  other  things,  tliat  Mary  Jane  Barr,  the  daugliter  of 
JohnM.  Barr,  was  the  owner  in  fee  of  said  lands,  subject  to  the  life-estate  of 
her  mother,  the  said  Maria  Bigeiow,  and  that  on  the  death  of  said  Mary  Jane 
Barr  an  undivided  fifth  part  of  said  property  passed  by  descent  to  Andrew 
Barr,  and  upon  his  death  to  his  children;  and  it  was  further  recited  in  said 
deed  that  the  interest  so  conveyed  was  the  interest  of  said  parties  in  said  tract 
of  land.  The  bill  further  avers  that  said  Lincoln  afterwards  purchased  the 
interests  of  several  other  parties,  heirs  in  said  lands,  for  the  benefit  of  the 
parties  to  said  written  agreement,  and  conveyed  to  them  all  of  the  interests  so 
acquired. 

The  separate  answers  of  Archbishop  Elder  and  of  John  Keeshan  deny 
the  heirship  of  the  complainants,  and  set  up,  among  other  things,  that 
Ephriam  Alorgan  entered  upon  the  sole,  open,  notorious,  and  exclusive 
possession  of  said  premises  on  the  13th  day  of  September,  1839,  claim- 
ing the  sole  title  and  ownership  thereof  in  fee-simple,  adversely  to  the 
complainants  and  each  of  them,  and  all  the  world.  '  The  answ,er  of  Arch- 
bishop Elder  then  sets  up  the  conveyance  aforesaid,  in  fee,  by  said  Mor- 
gan to  Patrick  Considine,  of  71  acres  of  said  tract,  and  that  Considine 
made  sundry  improvements  of  a  permanent  character  upon  tlie  same, 
and  collected  and  received  all  the  issues,  rents,  and  profits  thereof,  and 
appropriated  them  to  his  own  exclusive  use;  that  in  May,  1847,  by 
deed  in  fee-simple,  he  conveyed  five  acres  of  said  tract  to  Archbishop 
Purcell,  and  said  deed  was  on  the  5th  day  of  April,  1848,  recorded  in  the 
public  records  of  Hamilton  county.  It  further  avers  that  said  Purcell 
immediately  entered  into  the' open, notorious,  and  exclusive  possession  of 
said  premises,  claiming  the  entire  title  thereto,  adversely  to  the  complain- 
ants and  all  the  worhl,  and  shortly  thereaiter  commenced  the  erection 
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thereon  of  a  stone  fieminary  and  theological  collie  building,  which  was 
completed  at  a  cost  of  about  $30,000;  that  he  proceeded  to  make  other 
improvements  for  the  purposes  of  said  seminary,  the  cost  thereof,  up  tg 
1871,  being  about  $50,000;  that  in  May,  1858,  said  Morgan  conveyed, 
by  deed  in  fee-simple,  to  said  Purcell,  about  10  acres  more  of  said  tract; 
that  subsequently  said  Purcell  became  the  grantee,  in  fee-simple,  of  all 
the  residue  of  said  71  acres,  to-wit,  56  acres,  of  Avhich  Patrick  Considine 
died  seised,  having  devised  the  same  to  his  brothers  and  sisters  for  life, 
with  remainder  in  fee  to  said  Purcell.  The  answer  further  sets  forth  an 
open,  notorious,  and  adverse  possession  of  this  tract,  and  the  making  of 
costly  and  permanent  improvements  thereon. 

Exceptions  having  been  sustained  to  this  answer,  the  defendant  filed 
a  further  answer,  in  which  he  admits  that  William  Barr,  Sr.,  died  seised 
of  the  real  estate  described  in  the  bill.  He  admits  the  admission  of  his 
will  to  probate,  and  that  the  supreme  court  of  the  United  States  in  the 
case  of  Poor  v.  Considine^  6  Wall.  458,  decided  that,  upon  the  death  of 
Mary  Jane  Barr,  said  real  estate  descended  to  the  brothers  and  sisters 
of  William  Barr,  Sr.,  or  their  heirs,  as  heirs  at  law  of  the  said  Mary  Jane 
Barr;  averring  that  he  has  no  personal  knowledge  who  the  brothers  and 
sisters  were,  and  is  therefore  unable  to  answer  whether  they  were  the  per- 
sons named  in  the  second  amendment.  He  denies,  upon  information 
and  belief,  that  Mary  Jane  Grafton,  under  whom  the  complainants  claim 
to  derive  title,  was  one  of  the  sisters.  He  admits  the  conveyances  from 
Maria  Bigelow,  from  Ephriam  Morgan,  and  Lot  Pugh,  as  set  forth  in  the 
amended  bill,  and  the  conveyances  from  Lot  Pugh  to  Ephriam  Morgan, 
and  avers,  on  information  and  belief,  that  they  entered  into  possession 
of  the  premises  conveyed  to  them  under  said  deeds,  claiming  adversely 
to  the  complainants  and  each  of  them  and  all  the  world.  He  denies  that 
Morgan  had  no  other  title  than  that  derived  from  Bigelow,  He  admits 
that  Morgan,  having  entered  into  possession  as  aforesaid,  was  advised 
that  the  remainder  in  fee  had  descended,  upon  the  death  of  Mary  Jane 
Barr,  to  the  brothers  and  sisters  of  William  Barr,  Sr.,  and  their  heirs, 
and  that  thereupon  he  purchased  all  the  outstanding  interest  of  aU  the 
heirs  of  said  brothers  and  sisters  in  said  remainder,  as  he  then  believed. 
He  further  admits  the  purchase  from  the  different  parties  set  forth  in 
said  amended  bill,  and  that  the  conveyances  were  all  in  fee-simple,  pur- 
porting to  convey  the  entire  interest  of  the  grantors  in  said  tract  of  land, 
but  avers  that  he  has  no  knowledge  or  sufficient  information  upon  which 
to  found  a  belief  as  to  the  relationship  of  the  grantors  to  the  said  Mary 
Jane  Barr.  He  admits  the  execution  of  the  deeds  from  William  W^ood 
and  wife  to  Ephriam  Morgan,  which  are  set  forth  in  the  amended  bill; 
also  the  filing  of  the  petition  in  the  court  of  common  pleas  of  Hamilton 
county,  by  Ephriam  Morgan  and  others,  for  the  purpose  of  taking  the 
deposition  of  Maria  Bigelow,  as  set  forth  in  the  amended  bill;  also  the 
bringing  of  the  suit  of  Poor  v.  Considine,  and  the  agreed  statement  of  facts 
as  set  forth  in  the  bill,  and  the  taking  of  the  said  case  to  the  supreme 
court,  and  the  decision  of  that  court  therein.  He  further  admits  the 
Averments  of  the  bill  relating  to  the  agreement  between  the  parties  therein 
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named  and  Lincoln  and  Smith,  as  set  forth,  but  avers,  upon  iniormation 
and  belief,  that  when  said  agreement  was  made  the  parties  thereto,  who 
jwere  then  in  possession  of  said  premises,  claimed  to  hold  adversely  to 
the  Barr  heirs,  and  that  the  purchases  by  Lincoln  and  Smith  were  made 
by  way  of  compromise  and  of  buying  peace.  He  admits  the  other  pur- 
chases by  Lincoln  and  Smith  set  forth  in  the  bill,  and  the  deed  by  the 
heirs  of  Andrew.  Barr,  but  avers  that  they,  too,  were  made  to  avoid  liti- 
gation and  by  way  of  compromise.  The  answer  further  sets  up  that  each 
one  of  the  grantees  under  whom  the  defendant  claims  entered  into  the 
open,  notorious,  continuous,  exclusive,  and  adverse  possession  of  the 
premises  occupied  by  hiqi,  and  described  in  the  bill,  under  recorded 
deeds  in  fee-simple,  with  covenants  against  incumbrances  and  of  general 
warranty,  paying  full  value,  and  relying  upon  other  deeds  as  convey- 
ances to  them  of  the  entire  title  to  said  premises;  that  they  have,  as  has 
defendant,  so  exclusively  occupied,  and  so  claimed  in  good  faith,  and 
"without  notice  of  the  claim  of  these  complainants,  or  their  alleged  an- 
cestors in  title,  or  either  of  them,  and  that  said  open,  notorious,  exclu- 
sive, and  adverse  possession  has  continued  unbroken  down  to  the  present 
time."  It  is  not  necessary  to  set  forth  the  details  of  the  answer  of  John 
Keeshan.  In  ever}^  essential  particular  it  raises  the  slime  questions  and 
presents  the  same  defenses  as  the  answer  of  Archbishop  Elder,  and  is 
subject  to  the  same  ruling. 

For  former  reports,  see  38  Fed.  Rep.  165;  40  Fed.  Rep.  559. 

Cowan  &  Ferris  and  Henry  T,  Fay^  for  complainants. 

Lincoln,  Stephens  &  Lincoln,  Bateman  &  Harper,  and  P.  /.  Moor- 
man,  for  respondents. 

Before  Jackson  and  Sage,  JJ. 

Sage,  J.,  {after  stating  the  facts  as  above.)  The  contention  of  counsel 
for  the  defendants  in  support  of  their  motion,  that  a  suit  in  equity  for 
partition  is  not  an  appropriate  proceeding  to  try  title  to  property,  and, 
when  the  complainant's  title  is  legal  and  is  disputed,  the  bill  will  be  dis- 
missed, or  proceedings  stayed  until  he  establish  his  title  at  law,  was  rec- 
ognized by  this  court  in  McClaskey  v.  Barr,  40  Fed.  Rep.  563.  That 
adverse  possession  ripens  into  title,  and  that  in  all  cases  the  title  vests  as 
soon  as  the  remedy  against  the  adverse  holder  is  barred  by  the  statute 
of  limitations,  is  so  well  established  by-  decisions  of  the  supreme  court 
of  Ohio,  iKyser  v.  Cannon,  29  Ohio  St.  359;  Rhodes  v.  Gunn,  35  Ohio 
St.  387,)  and  by  the  supreme  court  of  the  United  States,  {Leffingicell  v. 
Warren,  2  Black,  605;  Croxallv,  Shererd,  5  Wall.  289;  BickneU  v.  Cmnelock, 
113  U.  S.  152,  5  Sup.  Ct.  Rep.  399;  Campbell  v.  HoU,  115  U.  S.  620, 
6  Sup.  Ct.  Rep.  209,)  that  it  is  not  open  to  be  disputed.  The  question 
to  be  decided  is  whether  the  answers  present  a  good  plea  of  the  statute 
of  limitations,  or  that  the  title  is  legal,  and  is  disputed. 

The  will  of  William  Barr,  Sr.,  which  it  is  admitted  was  duly  pro- 
bated in  the  probate  records  of  Hamilton,  county,  devised  the  real  estate 
described  in  the  bill  to  his  executors  fot  the  use  of  his  son,  John  M. 
Barr,  during  his  natural  life,  and  after  his  death  in  trust  for  his  wife, 
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Maria Barr,  afterwards  Maria  Bigelow,  daring  her  naturallife,  with  remain- 
der to  the  children  of  John  M.  Barr,  and  their  heirs,  forever.   The  convey- 
ance by  Maria  Bigelow  to  Ephriam  Morgan  and  TiOt  Pugh  was  the  convey- 
ance, not  of  a  legal,  but  of  an  equitable,  estate,  of  which  the  grantees  by 
reason  of  the  probate  of  the  will  were  bound  to  take  notice.     McArlhur  v. 
ScoU,  113  U.  S.  405,6  Sup.  Ct.  Rep.  652.     Thedefendants  admit  that  up- 
on the  death  of  Mary  Jane  Barr  said  real  estate  descended,  subject  to  the 
life-estate  of  Maria  Bigelow,  to  the  brothers  and  sistersof  William  Barr,  Sr.*, 
or  their  heirs,  as  heirs  at  law  of  the  said  Mary  Jane  Barr,  but  they  deny 
that  Mary  Grafton  was  one  of  the  sisters  of  said  William  Barr,  Sr.     It  is 
insisted  that,  as  the  deeds  to  Morgan  and  Pugh,  and  the  subsequent  deeds 
by  them  to  grantees  under  whom  the  defendants  claim,  purported  to 
convey  the  fee-simple,  that  they  gave  at  least  color  of  title  upon  which 
an  adverse  possession  could  be  founded.     That  a  deed  purporting  to  con- 
vey a  fee,  made  by  one  not  having  title,  is  sufficient  to  give  color  of  title, 
is  true;  but  that  conveyances  made  during  the  life  of  Maria  Bigelow,  the 
life-tenant,  could  be  the  foundation  of  a  claim  to  adverse  possession  dur- 
ing her  life-tenancy,  is  not  true.     By  her  deed  she  transferred  all  her 
interest  in  the  property  and  her  exclusive  right  to  possession.     So  long 
as  she  lived  there*  could  be  no  possession  adverse  to  the  heirs  of  Mary 
Jane  Barr,  for  the  reason  that  their  right  of  possession,  as  tenants  in 
common,  did  not  accrue  until  the  death  of  Mary  Bigelow.     For  that 
reason  the  deeds  purporting  to  convey  the  fee,  made  during  her  life-time, 
could  not  operate  as  an  ouster  of  those  entitled  in  remainder.     There 
was  no    co-tenancy  then  in  existence.     The  estate  in  remainder  was 
vested,  it  is  true,  but  the  right  of  possession,  and  therefore  Jhe  co-tenancy, 
was  postponed  until  her  death.     But  it  is  claimed  that  the  character  of 
the  improvements  made  under  the  deeds  above  referred  to  during  her 
life-time  may  be  referred  to  as  indicating  the  intention  of  the  parties  in 
possession  to  exercise  the  rights  of  complete  ownership  of  property,  and 
as  reflecting  upon  the  character  of  their  possession  from  and  after  her 
death.     This  proposition,  properly  guarded,  as  will  be  hereinafter  in- 
dicated, is  recognized  as  sound.     The  right  of  complainants  to  posses- 
sion and  partition  sprang  into  existence  upon  the  termination  of  the  life- 
estate  by  the  death  of  Maria  Bigelow. 

It  is  averred  by  the  complainants,  and  admitted  by  the  defendants, 
that,  in  1838  and  1839,  Morgan  procured  some  19  deeds  from  children 
of  John  Barr,  Samuel  Barr,  and  Jane  McWhirter,  conveying  their  inter- 
est in  the  entire  tract  of  land  described  in  bill.  Upon  the  death  of 
Maria  Bigelow,  which  occurred,  according  to  the  averments  of  the  bill, 
in  August,  1860,  Morgan's  grantees,  by  virtue  of  these  conve3'ances  and 
subsequent  conveyances  to  them,  became  co-tenants  with  complainants, 
and  with  the  heirs  of  Mary  Jane  Barr,  in  the  property.  Now,  what  are 
the  averments  upon  which  the  claim  of  adverse  possession,  subsequent 
to  that  time,  is  based?  There  are  averments,  already  noticed,  of  con- 
tinuous and  exclusive  possessiop,  of  receiving  and  retaining  all  the  rents 
and  profits,  of  paying  taxes,  alfd  of  making  permanent  and  costly  im- 
provements, all  claimed  as  indicating  a  holding  adversely,  and  the  as- 
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sertion  of  absolute  ownership.  Bat  there  is  nowhere  any  averment  of 
notice  to  the  co-tenants  not  in  possession,  excepting  as  it  is  to  be  inferred 
from  the  acts  above  stated.  On  the  contrary,  the  answer  filed  January 
18,  1890,  contains  the  averments  that  the  open,  notorious,  continuous, 
and  exclusive  possession  of  said  premises  by  the  defendants  and  all  their 
grantors  was  "in  good  faith,  and  without  notice  of  the  claims  of  these 
complainants  or  their  alleged  ancestors  in  title,  or  either  of  them." 

Zcllcr^s  Lessee  v.  Eckert,  4  How.  289,  is  in  point.  There  was  in  that 
case  a  devise  of  land  to  the  son  of  the  testator,  with  a  provision  that  the 
widow  should  continue  in  possession  and  occupation  of  the  premises  un- 
til the  son  arrived  at  the  age  of  15  years.  The  supreme  court  held  that 
her  possession  was  not  adverse  to  the  heirs  of  the  child  during  that  peri- 
od. So  here  the  possession  of  Morgan  and  of  his  grantees,  during  the 
life-time  of  Maria  Bigelow,  was  not  adverse  to  the  heirs  of  Mary  Jane 
Barr.  Tlie  supreme  court  further  held  that,  as  the  possession  "was 
originally  taken  and  held  in  subserviency  to  the  title  of  the  real  owner, 
&  clear,  positive,  and  continued  disclaimer  and  disavowal  of  the  title, 
and  assertion  of  an  adverse  right,  and  to  be  brought  home  to  the  party, 
are  indispensable,  before  any  foundation  can  be  laid  for  the  operation 
of  the  statute."     The  court  further  said  that — 

"Otherwise  the  grossest  injustice  might  be  practiced;  for  without  such  no- 
tice he  might  well  rely  upon  the  fiduciary  relations  under  which  the  posses- 
sion was  originally  taken  and  held,  and  upon  the  subordinate  character  of  the 
possession  as  the  legal  result  of  those  relations." 

And  still  further: 

"The  statute,  therefore,  does  not  begin  to  operate  until  the  possession,  be- 
fore consistent  with  tlie  title  of  the  real  owner,  becomes  tortious  and  wrong- 
ful by  the  disloyal  acts  of  the  tenant,  which  must  be  open,  continued,  and 
notorious,  so  as  to  preclude  all  doubt  as  to  the  character  of  the  holding,  and 
the  want  of  knowledge  on  the  part  of  the  owner." 

It  is  urged  that  the  purchase  and  procurement  of  the  conveyances  by 
Morgan  above  referred  to,  and  the  purchases  by  Lincoln  and  Smith  as 
trustees  on  behalf  of  the  defendants,  subsequent  to  the  death  of  Maria 
Bigelow,  ought  not  to  be  treated  as  recognitions  of  the  complainants' 
title,  but  rather  as  purchases  of  the  outstanding  interests,  for  the  protec- 
tion of  the  defendants'  title,  made  to  avoid  litigation,  and  by  way  of 
compromise  and  buying  peace.  All  the  conveyances  since  the  case  of 
Poor  V.  Considine  are  averred  in  the  answer  to  have  been  so  made,  and 
it  is  urged  that  they  did  not,  therefore,  interrupt  the  continuity  of  the 
adverse  possession  claimed  on  behalf  of  the  defendants.  All  this  may 
be  granted  for  the  sake  of  the  argument,  but  without  helping  the  defend- 
ants. The  question  is  not  whether  those  acts  interrupted  the  continuity 
of  possession,  but  how  do  they  bear  upon  the  question  of  notice  to  the 
co-tenants  who  were  out  of  possession?  Counsel  say  that  the  defendants 
did  not  claim  title  under  any  of  these  deeds,  and  that  their  possession 
and  title  are  referred  entirely  to  the  deeds  from  Morgan  to  his  grantees, 
and  the  derivations  of  title  subsequently  by  defendants  under  those  deeds. 
It  is  easy  to  see  that  if  Morgan  had  made  no  purchases  from  the  heirs 
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of  Mary  Jane  Barr,  and  taken  no  deeds  from  them,  the  position  of  the 
defendants  would  be  much  stronger  than  it  is.  In  that  case,  having  no 
relation  of  co-tenancy  with  the  complainants,  their  holding  from  the  death 
of  Maria  Bigelow  might  well  have  been  regarded  as  adverse.  But  one 
result  of  Morgan's  taking  those  deeds  was  to  put  him  in  the  relation  of 
co-tenant  with  the  complainants  instantly  upon  the  death  of  Maria  Bige- 
low, and  the  question  now  is,  has  the  subsequent  holding  by  the  de- 
fendants been  accompanied  by  acts  which  amount  to  notice  to  the  co- 
tenants  of  an  adverse  holding?  How  are  we  to  reconcile  with  any  such 
theory  the  agreed  and  recorded  statement  of  facts  which  was  embodied 
in  the  bill  of  exceptions  in  the  Poor  and  Gonsidine  Gaae,  or  the  written 
agreement  authorizing  and  empowering  T.  D.  Lincoln  and  Fayette  Smith, 
as  trustees,  to  buy  in,  for  the  use  of  the  defendants  or  their  grantors,  the 
outstanding  title  of  the  several  heirs  of  William  Barr,  John  T.  Barr,  and 
Margaret  Barr  Keys,  all  grandchildren  of  Samuel  Barr,  who  is  alleged 
to  have  been  a  brother  of  William  Barr,  Sr.?  Can  any  of  these  acts  or 
transactions  be  construed  as  notice  to  the  co-tenants  of  an  adverse  hold- 
ing? Every  one  of  them  indicates,  as  far  as  the  question  of  notice  is 
concerned,  as  does  the  proceeding  of  record  in  which  the  deposition  of 
Maria  Bigelow  was  taken  and  filed,  a  holding  in  subserviency,  rather  than 
in  opposition  to. the  title  and  interests  of  the  co-tenants;  and  we  are  of 
opinion  that  it  is  impossible  to  reconcile  those  acts,  taken  in  connection 
with  the  other  admitted  facts,  with  the  claim  of  an  adverse  holding.  We 
are  considering  them  solely  and  exclusively  with  reference  to  their  bear- 
ing upon  the  question  of  notice  to  the  co-tenants.  It  is  not  pretended 
that  an  actual  notice  was  given.  On  the  other  hand,  as  has  already  been 
shown,  the  answer  denies  any  knowledge  even  of  the  existence  of  the 
complainants.  We  are  not  controverting  the  proposition  that  if  no  such 
notice  had  been  given,  the  defendants  might,  without  prejudice,  have 
taken  deeds  for  outstanding  interests  of  co-tenants,  by  w^ay  of  compro- 
mise and  to  avoid  litigation;  but  it  has  been  held  that  where  the  posses- 
sion was  adverse,  so  as  to  amount  to  a  disseisin,  the  disseisin  would 
be  purged  by  the  purchase  of  shares  of  several  of  the  heirs  soon  after, 
and  the  subsequent  possession  must  be  considered  as  the  possession  also 
of  the  other  heirs,  from  whom  title  had  not  been  obtained.  Parker  v. 
Proprietors^  3  Mete.  99.  Now,  regarding  the  fact  that  costly  and  perma- 
nent improvements  were  made  by  Archbishop  Purcell  in  the  time  of  the 
life-estate  of  Maria  Bigelow,  and  the  fact,  also,  that  improvements  of  like 
character  were  made  by  him  after  her  death,  as  indicating  a  claim  to  the 
entire  estate,  and  intention  to  hold  adversely,  we  must,  in  considering  the 
question  whether  notice  to  the  complainants  can  be  reasonably  inferred, 
take  into  account  that  the  recorded  deeds  to  the  defendants  by  co-tenants 
of  complainants  amounted,  in  the  absence  of  actual  notice  to  the  con- 
trary, to  notice  that  the  defendants  recognized  the  co-tenancy.  These 
suggestions  apply,  with  perhaps  even  greater  force,  to  the  subsequent 
deeds  from  co-tenants  procured  through  Lincoln  and  Smith,  trustees, 
and  containing  recitals  recognizing  in  express  terms  the  co-tenancy.  The 
admitted  facts,  as  they  appear  from  the  pleadings,  cannot  be  reconciled 
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-with  the  proposition  that  there  has  heen  an  adverse  possession,  ^o  open, 
continued,  and  notorious  "as  to  preclude  all  doubt  of  the  character  of  the 
holding  or  the  want  of  knowledge  on  that  part  of  the  owner,"  which  is 
"what  the  supreme  court  in  ZeUer^^  Lessee  v.  Eckert  declared  to  be  neces- 
sary. 

But  it  is  urged  that  exclusive  possession  by  a  tenant  in  common  for 
a  great  length  of  time,  without  interruption  or  claim  by  the  other  tenants, 
is  evidence  from  which  a  jury  would  be  authorized  to  infer  or  presume 
an  actual  ouster,  and  that  on  similar  evidence  a  grant  may  be  presumed. 
This  is  undoubtedly  true  as  a  general  proposition,  but  it  falls  also  under 
the  head  of  laches,  and  is  cognizable  in  equity.  In  Hcdl  v.  Law,  102 
U.  S.  461,  long-continued  possession  of  this  kind  was  held  to  be  sufficient 
to  authorize  a  decree  dismissing  the  bill,  on  the  ground  that  the  claim 
6et  up  by  the  complainantn  was  stale.  There  is  therefore  no  reason  why 
upon  this  proposition  the  case  shpuld  be  sent  to  a  jury. 

The  answer  denies  that  the  complainants  are  descendants  of  Mary 
Grafton,  and  denies  their  heirship,  and  it  is  contended  that  this  is  a  de- 
nial of  title,  and  hence  that  the  defendants'  motion  must  be  granted. 
It  is  urged  that  the  asserted  claim  of  the  complainants  depends  wholly 
upon  their  heirship,  which  lies  at  the  threshold  of  their  case,  and  that 
upon  it  depends  their  whole  title.  The  case  of  WiUcin  v.  Wilkirij  1 
Johns.  Ch.  Ill,  is  cited;  but  in  that  case  whether  the  complainants  were 
heirs  of  the  person  last  seised,  was  only  one  of  the  questions  in  dispute. 
In  this  case  it  is  admitted  by  the  defendants  that  the  land  described  in  the 
bill  descended  in  accordance  with  the  provisions  of  the  will  of  William 
Barr,  Sr.,  to  the  heirs  at  law  of  Mary  Jane  Barr.  The  denial  of  the  heir- 
ship of  the  complainants,  therefore,  raises  a  question  of  identity,  rather 
than  of  title,  and  does  not,  we  think,  make  it  necessary  or  proper  to 
submit  the  question  to  a  jury. 

The  last  objection  which  we  think  it  necessary  to  consider  is  that  the 
complainants  are  not  in  possession,  and  that  it  matters  not  for  how  short 
a  time  the  adverse  possession  has  been  maintained,  for  21  days  is  as  good 
for  this  proposition  as  21  years;  and,  if  this  adverse  possession  is  estab- 
lished, the  tenants  do  not  hold  together,  and  the  plaintiflf  must  try  his- 
title  in  ejectment  before  he  will  be  in  a  position  to  sue  in  partition.  But 
we  have  already  seen  that  the  admissions  by  the  defendant  in  the  plead-? 
ings  are  sufficient  in  themselves  to  defeat  the  claim  that  there  has  been 
an  adverse  possession.  Moreover,  this  suit  was  brought  in  a  state  cour£, 
and  removed  to  this  court,  and,  as  was  held  in  Tabler  v.  Wiseman,  2  Ohio 
St.  207,  a  right  of  entry  will  entitle  a  party  to  the  proceedings  in  parti- 
tion, in  Ohio,  without  the  actual  seisin  required  in  some  other  states. 
The  authorities  are  not  uniform  on  this  point.  In  some  states  it  has 
been  held  that  the  complainant  must  allege  that  he  is  seised,  which  im- 
ports a  present  possession  as  tenant  in  common  or  coparcener,  and  that 
a  mere  right  of  entry,  if  shown,  will  not  be  sufficient.  It  has  been  so 
held  in  New  York  and  in  Vermont.  In  other  states,  as  in  Maine,  Mas- 
sachusetts, New  Hampshire,  Indiana,  Minnesota,  and  Illinois,  it  has  been 
held,  on  the  other  hand,  that  a  disseised  co-tenant  may  have  partition. 
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This  being  tbe  rule  in  Ohio,  we  think  it  should  be  the  rule  in  tbig  ckse. 
Recurring  to  the  holding  in  Lacaa  v.  ISng^  10  N.  J.  £q.  280,  dted  in 
the  ruling  made  by  this  court  upon  the  exceptions  to  the  answer,  (40  Fed. 
Rep.  564,)  that  '4f,  when  the  titles  are  spread  before  the  court  upoQ  the 
pleadings,  the  court  can  see  that  there  is  no  valid  legal  objection  to  com- 
plainant's title,  there  is  no  reason  why  the  court  should  not  proceed  to 
order  the  partition,"  (see,  also,  OvertovC$  Heir$  v.  Wodfotk,  6  Dana,  874,) 
our  conclusion  is  that  the  defendants'  motion  must  be  overruled. 


Black  d  al.  v.  Hbnrt  G.  Allen  Co.,  (No.  4,718.)     Same  v.  Bamm, 
(No.  4,750.)    ScRiBNEB  €i  al.  v.  Same,  (No.  4,719.) 

(Circuit  Cowrtt  &  D.  New  York,    June  28, 1890.) 

L  COPTBieHT— iNTRINOBmNT. 

A  copyrighted  book,  published  by  the  oonsent  and  Uoenae  of  the  anthor  as  a  part 
of  a  foreign  encyolopsedia*  the  remainder  of  which  Is  tl^  production  of  aliens  not 
protected  by  the  copyright  laws  of  the  United  States,  does  not  thereby  become 
public  property,  and  cannot  be  used  without  the  oonsent  of  the  author  in  a  reprint 
of  the  encyclopsBdia. 

a.  SaHS— PUBUO  POLICT. 

That  the  alien  publishers  of  the  foreign  encyclopaedia  procured  copyrightr>d  arti- 
cles from  citizens  of  the  United  States  for  the  express  purpose  of  preventing  the 
work  from  being  reprinted  in  the  United  States,  does  not  afftet  their  right  to  pro- 
tect the  copyright  in  the  courts  of  the  United  States. 
8.  Bams— AssiONMBirr. 

An  undivided  interest  in  a  copyright  may  be  assigned. 
4  8Am— iNJTTNOTioif— Vbritioation  of  Bill. 

a  biU  praying  for  an  inluncUon,  and  which  is  not  to  be  used  as  eirldenoe,  need 
not  be  verified  at  the  time  it  is  signed. 
k  Bams— E<iuiTT  PLnjiDiNO. 

A  bill  which  sets  out  the  terms  of  the  agreement  between  the  author  and  bis  co- 
plaintiifs,  the  publishers,  and  states  that,  if  such  agreement  is  not  an  assignmenti 
it  is  an  exclusive  license,  correctly  pleads  publishers'  title  to  the  copyright  oy  thus 
alleging  the  facts,  and  stating  the  conclusions  therefrom  in  the  altemauve. 
A  Samb— Parties— TiTLB. 

When  tbe  legal  and  equitable  owners  of  a  copyright  loin  In  a  oomplaint  to  eojolii 
its  infringement,  it  is  immaterial  whether  the  equitable  owners  acquired  their  in- 
terest by  iDstrument  in  writing  or  by  paroL 

7.  Bamb— Affidavit  to  Bill. 

Where  the  biU  positivelv  avers  the  infringement  of  the  copyright,  it  Is  sui&de&t, 
though  it  is  not  stated  to  be  within  the  knowledge  of  affiant. 
8b  Parties— FoKBiON  Administrator. 

An  administrator  appointed  in  one  state  cannot  maintain  an  action  In  that  oapao- 
*    ity  in  another  state  unless  he  take  out  ancillary  letters  of  administraUon  in  the 
latter,  but  such  ancillary  letters  may  be  taken  out  after  the  bill  is  filod,  and  averred 
by  amendment. 

8.  COPTKIGHT— DiFFBRBKT  PUBUCATIONS. 

Each  map  contained  in  a  statistical  atlas  need  not  be  separately  copyrighted,  for 
they  are  all  protected  by  a  copyright  of  the  entire  work. 

10.  Samb— Parol  Assionmbnt. 

An  inchoate  right  to  a  copyright  may  be  transferred  by  parol  prior  to  the  taking 
of  the  copyright. 

11.  Injunotiow— Plbadiw*. 

It  is  proper  to  attach  to  a  bill  praying  an  injunction  against  th*  iBfringeBMataf 
a  copyright  copies  of  the  infringed  and  infringing  maps. 

In  Equity.     On  bill  for  injunction. 
Soietand  Oox^  for  plaintifiEs. 
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James  A,  miitney,  for  defendants, 

Shipman,  J.  These  are  demurrers  to  the  respective  bills  in  equity 
for  injunctions  against  alleged  infringements  of  copyrights. 

The  important  facts  which  are  alleged  in  No.  4,718  are  as  follows: 
Four  of  the  plaintiffs  are  members  of  the  firm  of  Adam  &  Charles  Black, 
of  Edinburgh,  Scotland;  are  aliens,  and  subjects  of  the  queen  of  Great 
Britain.  The  fifth  and  remaining  plaintiff"  is  Francis  A.  Walker,  a  citi- 
zen of  the  state  of  Massachusetts  and  of  the  United  States.  The  said 
firm,  whose  members  I  shall  hereafter  call  the  Messrs.  Black,  for  the 
sake  of  brevity,  are  the  publishers  of  the  well-known  work  entitled  "The 
Enclyclopcedia  Britannica,  Ninth  Edition,"  which  is  made  up  of  articles 
or  books,  each  of  which  is,  in  a  large  number  of  instances,  an  independent 
book  or  treatise.  Three  of  the  articles  contained  in  the  twenty-third  vol- 
ume of  the  encyclopaedia,  hereinafter  referred  to,  have  been  copyrighted 
in  the  United  States.  One  of  these  articles,  entitled:  "United  States. 
Part  III.  Political  Geography  and  Statistics," — was  written  by  said 
Walker,  who  secured  a  copyright  thereof,  according  to  the  provisions  of 
the  statutes  of  the  United-  States,  for  the  term  of  28  years  from  February 
13,  1888.  In  the  several  copies  of  every  edition  published  the  follow- 
ing words  were  inserted  on  the  title  page:  "Copyright,  1888,  by  Francis 
A.  Walker."  On  or  about  April  1, 1888,  said  Walker  assigned  and  trans- 
ferred to  the  Messrs.  Black  an  interest  in  said  copyright;  "that  is  to  say, 
the  said  Walker  did  assign  and  transfer  to  your  oratora,  constituting  the 
firm  of  Adam  &  Charles  Black,  the  sole  and  exclusive  right  and  liberty 
of  printing,  reprinting,  publishing,  copying,  and  vending,  during  the 
whole  term  of  the  said  copyright,  the  said  book,  entitled :  'United  States. 
Part  Til.  Political  Geography  and  Statistics,' — in  connection  with,  and 
as  a  part  of,  their  said  twenty-third  volume  of  their  said  encyclopaedia, 
designated  '  Encyclopsedia  Britannica,  Ninth  Edition,' and  not  otherwise; 
the  said  Walker  retaining  the  right  to  print,  publish,  copy,  and  vend  the 
said  copyrighted  book  in  every  form  and  manner  other  than  as  a  part 
of  said  Encyclopaedia  Britannica."  The  bill  alleges  that  if  said  Walker 
did  not,  by  said  agreement,  assign  to  the  Messrs.  Black  an  interest  in  said 
copyright,  the  said  agreement  was  an  exclusive  and  irrevocable  license 
to  them  to  print  and  sell,  during  the  term  of  the  copyright,  the  said 
book  or  article  in  connection  with,  and  as  a  part  of,  said  twenty-tliird 
volume.  The  copyrighted  book  was  printed  and  sold  in  connection  with, 
and  as  a  part  of,  said  volume.  The  whole  of  the  copyright,  except  the 
right  to  use  the  subject  thereof  in  the  encyclopsedia,  has  always  remained 
in  said  Walker.  The  defendant  has  printed  and  sold,  without  the  con- 
sent of  tlie  plaintiffs,  said  copyrighted  article,  in  and  as  a  part  of  its 
reprint  of  said  encyclopsedia,  except  that  it  has  omitted  the  copyright 
notice  upon  the  title-page,  and  threatens  to  continue  to  print  and  sell  the 
same  as  part  of  its  twenty-third  volume.  The  bill  alleges  ihat  the  acts 
of  the  defendant  are  a  great  and  continuing  injury  to  each  of  the  plain- 
tiffs, and  prays  for  an  injunction,  and  an  account  of  the  profits  arising 
to  the  defendant  from  the  sale  of  said  volume. 
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In  No.  4,750,  the  Messrs.  Black  and  John  McAIan,  a  citizen  of  the 
state  of  New  York,  and  administrator  of  the  estate  of  the  late  Alexander 
Johnston,  who  was,  when  in  life,  a  citizen  of  the  state  of  New  Jersey  and 
of  the  United  States,  are  plaintiffs.  Mr.  McAlan  was  appointed  admin- 
istrator by  the  surrogate  for  the  county  of  Mercer,  in  the  state  of  New 
Jersey.  Prof.  Johnston  was  the  author  of  a  book  entitled :  "  United  States. 
Part  I.  History  and  Constitution," — and  secured  a  copyright  of  the  same 
according  to  the  provisions  of  the  statutes  of  the  United  States  relating 
to  copyrights.  The  other  facts  which  have  been  stated  in  regard  to  the 
assignment  of  Walker's  copyright,  his  title,  and  the  acts  of  the  defend- 
ant, exist  in  regard  to  Prof.  Johnston;  and  the  two  bills  are  substantially 
like  each  other,  mutatis  mutandis.  The  difference  between  the  cftses  is 
that  in  No.  4,750  a  foreign  administrator  is  the  plaintiff. 

The  case  stated  in  No.  4,719  is  as  follows:  The  two  plaintiffs  are 
citizens  of  the  state  of  New  York,  and  partners  by  the  name  of  Charles 
Scribner's  Sons.  Two  other  persons,  Hewes  and  Gannett,  both  citizens 
of  the' United  States,  were  the  authors  of  a  book  entitled  "Scribner's 
Statistical  Atlas  of  the  United  States,"  and,  before  depositing  a  printed 
title  thereof  with  the  librarian  of  congress,  and  before  publication,  as- 
signed and  transferred  to  the  plaintiffs  all  their  right  in' said  book,  and 
the  right  to  copyright  it;  and  the  plaintiffs  became  the  proprietors  of  said 
book.  The  plaintiffs  printed  and  published  the  book,  and  on  December 
29,  1883,  secured  a  copyright  thereof  in  accordance  with  the  provisions 
of  the  Revised  Statutes,  and  gave  notice  of  such  copyright  by  inserting 
on  the  page  following  the  title-page,  in  the  several  copies  of  every  edition, 
the  words,  "Copyright  1883,  by  Charles  Scribner's  Sons."  Afterwards 
the  plaintiffs  printed  and  published,  and  licensed  others  to  print  and 
publish,  certain  maps  and  charts  which  constituted  a  part  of  said  book, 
but  gave  notice  of  the  copyright  by  causing  to  be  inscribed  upon  the 
face  of  each  copy  of  every  map  or  chart  thus  printed  by  themselves  or 
others  the  words,  "Copyriglit,  1883,  by  Charles  Scribner's  Sons."  The 
defendant,  since  May  1,  1889,  and  without  the  plaintiffs'  consent,  pub- 
lished and  sold  a  volume  entitled  the  "Encyclopaedia  Britannica,  Ninth 
Edition.  Popular  Reprint.  Vol.  23," — in  which  it  printed  eight  maps 
which  were  copied  from  said  copyrighted  book.  The  bill  prays  for  an 
injunction  against  selling  copies  of  the  book  which  shall  contain  in  part 
said  infringing  maps,  and  for  an  accounting  of  profits. 

The  cause  of  demurrer  in  the  two  Black  cases,  which  goes  to  the  sub- 
stance of  the  bills,  is  that  they  show  no  substantial  right  or  equity  in  or 
on  behalf  of  the  plaintiffs,  and  that  the  acts  of  the  defendant  are  not  con- 
trary to  law.  The  point  is  this:  Does  the  fact  that  the  proprietor  of  a 
book  copyrighted  in  this  country  has  permitted  an  alien  publisher  of  an 
encyclopaedia  to  publish  his  book  as  a  part  of  such  encyclopaedia  enable 
another  person,  without  other  authority,  to  publish  in  this  country  the 
copyrighted  article  as  a  part  of  his  reprint  of  such  encyclopsedia,  the  re- 
mainder of  which  is  puhlici  jurist  It  will  not,  probably,  be  seriously 
denied  that  a  citizen  of  the  United  States  who  is  the  owner  of  a  copyright 
can  assign  the  whole  of  such  copyright  to  a  foreigner.     ^ A  non-resident 
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foreigner  is  not  within  our  copyright  law,  but  he  may  take  and  hold  by 
assignment  a  copyright  granted  to  one  of  our  own  citizens."  Carte  v. 
EvanSy  27  Fed.  Rep.  861,  It  is,  however,  contended  that,  while  a  copy- 
right may  be  assigned  as  a  whole  by  a  written  instrument,  it  cannot  he 
Bubdivided,  but  is  an  entire  thing,  indivisible,  and  incapable  of  ap- 
portionment. The  statute  simply  provides  that  the  copyrights  are  as- 
signable at  law  by  an  instrument  in  writing,  and,  obviously,  the  whole 
or  an  undivided  part  thereof  may  be  assigned  so  that  the  copyright  may 
become  "the  undivided  property  of  joint  owners."  Drone,  Copyr.  334. 
To  what  greater  extent  copyrights  may  be  subdivided  at  law  the  statute 
does  not  declare,  and  in  this  case  it  is  not  necessary  to  inquire.  Under 
section  4964,  a  license  in  writing,  by  instrument  duly  witnessed,  may . 
be  given  by  the  proprietor  to  any  other  person  to  the  extent  described  in 
such  license;  and  there  is  no  restriction  upon  the  power  of  the  proprietor 
to  assign  or  transfer,  in  equity,  an  exclusive  right  to  use  the  copyrightec^ 
book  in  a  particular  manner  or  for  particular  purposes  upon  such  terms 
and  conditions  as  may  be  agreed  upon.  In  such  case  the  legal  title  re- 
mains in  the  proprietor;  and  a  beneficial  interest,  to  the  extent  which  is 
agreed  upon,  vests  in  the  other  party,  who  has  acquired  an  equitable 
right  in  the  copyright,  and  who  will  be  properly  styled  an  "assignee  of 
an  equitable  interest.''  Curt.  Copyr.  225.  In  these  two  cases,  as  tlie 
Messrs.  Black  and  the  proprietors  of  the  legal  title  are  all  made  parties, 
and  properly  so,  whether  the  Blacks  are  licensees,  or  are  owners  of  an 
equitable  interest  in  the  copyrights,  (^Goodyear  v.  Railroad  Co,,  1  Fish. 
Pat.  Cas.  626;  Goodyear  v.  AUyn,  3  Fish.  Pat.  Cas.  374,)  I  do  not  con- 
ceive it  necessary  to  determine  at  this  time  by  what  name  the  publishers' 
interest  in  the  copyright  may  be  the  more  properly  called. 

The  question  is  reduced  to  this:  Does  the  fact  that  the  copyrighted 
books  were  inserted  by  permission  in  an  encyclopcedia,  as  a  part  thereof, 
permit  an  unauthorized  use  of  them  in  a  reprint  of  such  work?  If  a 
poem  or  an  essay  for  which  a  copyright  had  been  secured  in  this  coun- 
try by  the  author,  a  citizen  of  the  United  States,  should  be  permitted  to 
be  inserted  in  a  volume  of  poems  or  essays,  a  part  of  which  was  •puhlici 
juriSj  it  could  not  reasonably  be  claimed  that  the  author  had  thereby 
abandoned  his  copyright,  and  that  his  book  could  be  reprinted,  by  it- 
self, without  his  consent,  in  this  country.  It  cannot  be  contended 
that  the  defendant  would  have  a  right  to  reprint  Walker's  or  John- 
ston's treatises  in  separate  volumes  without  the  consent  of  the  respective 
■  proprietors.  Can,  then,  the  poem  or  essay  be  printed,  without  the  con- 
sent of  the  author,  as  a  part  of  an  unauthorized  reprint  of  the  entire 
volume?  The  defendant  takes  the  affirmative  in  these  cases,  because 
(1)  the  work  as  a  whole  is  a  foreign  work,  and  the  bulk  of  the  volume 
is  puhlici  juris;  and  (2)  because  the  insertion  of  Walker's  and  Johnston's 
articles  in  the  twenty-third  volume  was  for  the  manifest  purpose  of  pre- 
venting citizens  of  the  United  States  from  reprinting  that  volume,  which 
would  have  been,  but  for  those  articles,  puhlici  juris,  and  therefore  was 
an  attempt  which  will  not  receive  the  favor  of  a  court  of  equity. 

Upon  the  first  point  there  is  no  vital  difference,  in  regard  to  the  in- 
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fringement  of  an  author's  copyright,  whether  it  is  printed  in  a  separate 
volume,  or  in  connection  with  authorized  material.     If  the  author  ha?  a 
valid  copyright,  it  is  valid  against  any  unpermitted  reprint  of  his  book; 
and  the  fact  that  his  book  is  bound  up  in  a  volume  with  50  other  books^ 
each  of  which  is  open  to  the  public,  is  immaterial.     The  argument  of 
the  defendant  upon  this  part  of  the  case  is  mainly  directed  in  support 
of  the  second  point,  and  is  this:     The  Encyclopaedia  Britannica,  as  a 
whole,  was  the  production  of  aliens,  who  could  obtain  no  copyright  in 
this  country,  and  is  a  work  of  great  value  to  the  whole  people.     Except 
for  the  introduction  of  a  few  articles,  which  were  copyrighted  in  the 
United  States,  it  could  have  been  reprinted  here  in  cheap  form;  and  the 
defendant,  when  he  entered  upon  his  undertaking,  had  good  reason  to 
suppose  that  it  could  be  thus  reprinted.     The  employ  ment  of  citizens  of 
the  United  States  to  waite  articles  which  were  to  be  used  in  some  of  its 
Volumes,  and  the  purchase  of  an  interest  in  the  copyright  of  such  arti- 
cles, were  an  attempt  to  deprive  the  defendant,  and  other  like-minded 
persons,  of  a  privilege  which  they  would  have  otherwise  enjoyed,  and 
were  for  the  purpose  of  giving  the  foreign  owners  of  the  encyclopaedia  an 
advantage  in  the  sales  of  the  work  in  this  country.     The  attempt  con- 
tained an  element  of  unfairness,  because  the  book,  if  written  b}'  foreign- 
ers, could  be  reproduced  here,  and  thp  complainants  have  only  a  color 
of  copyright  interest,  and  therefore  should  not  receive  the  sanction  of  the 
courts.     The  statements  in  the  preceding  paragraph,  with  the  exception 
that  the  effect  of  tl\e  plaintiffs'  interest  in  the  Jolmston  and  Walker  arti- 
cles had  an  element  of  unfairness  in  it,  are  true,  and  present  by  them- 
.  selves  no  adequate  argument  in  favor  of  the  defendant.     The  acts  of 
Johnston  and  Walker  were  in  accordance  with. the  statutes  of  the  United 
States.     The  acts  of  the  Messrs.  Black  were  for  the  purpose  of  making  a 
use  of  the  statutes  which  might  assist  them  against  pecuniary  loss,  and 
give  them  a  more  unobstructed  field  for  their  large  commercial  venture. 
The  disputed  point  is  whether  there  was  an  element  of  fraud  or  injustice 
in  the  scheme  which  would  prevent  a  court  from  regarding  it  with  favor. 
There  was  no  impropriety  in  soliciting  competent  citizens  of  the  United 
States  to  write  upon  its  history,  and  I  can  perceive  no  unfairness  or  in- 
justice towards  the  defendant  company  in  the  plaintiffs'  use  of  the  copy- 
right laws  for  their  pecuniary  advantage,  and  as  a  weapon  with  which 
to  repel  a   competition   which  is  more  enterprising  than  considerate. 
There  was  no  trap  set  for  the  defendant,  whose  officers  must  have  known 
that  the  ninth  edition  was  in  great  part  a  new  work,  and  that  its  con-  • 
tributors  would  not  be  confined  to  one  country.     It  must  be  recollected 
that  the  question  now  to  be  considered  does  not  relate  to  the  extent  of 
the  decree,  but  whether  the  bills  show  a  right  to  any  decree;  and  it  will 
be  a  subject  for  future  consideration  whether  the  prayer  of  the  bill  should 
be  granted  to  its  full  extent. 

Several  objections  of  a  more  technical  character  are  made  to  the  bills.. 
They  are.  demurred  to  for  insufficiency  of  the  affidavits.  Bills,  in  cer- 
tain cases  which  are  specified  in  the  chancery  text-books,  are  required  to. 
be  veri^ed  by  th©  oath  of  the  party;  and  the  New  York  chancery  prac- 
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tice  required  that  bills  for  injunction  should  be  thus  verified.  In  the 
federal  courts,  whenever  a  bill  for  an  injunction  is  to  be  used  as  evidence 
either  upon  a  motion  for  preliminary  injunction,  or  in  any  other  way, 
it  must  be  verified;  but  there  is  no  imperative  rule  requiring  verifica- 
tion of  a  bill,  at  the  time  it  is  signed,  which  prays  for  an  injunction. 
Woodicarih  v.  Edwards,  3  Woodb.  4  M.  120;  Hughes  v.  Railroad  Co.,  18 
Fed.  Rep.  106. 

The  next  alleged  cause  of  demurrer  is  that  the  bills  are  uncertain  and 
contradictory  because  it  does  not  appear  whether  the  alien  plaintiffs  claim 
as  co-owners  of  the  copyright  or  as  licensees.  The  bills  allege  the  terms 
of  the  agreement  of  assignment,  and  then  say  that  if,  by  such  agreement, 
an  interest  in  the  copyright  was  not  assigned  and  transferred  to  the 
Messrs.  Black,  the  agreement  was  an  exclusive  license.  This  is  a  cor- 
rect form  of  equity  pleading.  The  facts  are  stated,  and  the  cotidusions 
therefrom  are  stated  in  an  alternative  form. 

The  next  point  is  that  it  does  not  appear  that  the  agreements  or  as- 
signments between  the  authors  and  the  Messrs.  Black  were  in  writing. 
The  bills  declare,  in  substance,  that  the  complainants  are  the  bnly  per- 
sons who  have  a  legal  or  equitable  title  to  the  copyrights,  and  allege 
the  nature  and  extent  of  the  equitable  title,  and  that  it  was  acquired  by 
assignment  from  the  proprietors.  It  is  further  averred  that  the  com- 
plainants are  well  seised  of  said  copyright,  and  are  the  owners  thereof. 
It  is  not  necessary,  when  all  the  l^al  and  equitable  owners  are  joined, 
to  state  the  formalities  or  the  mode  of  conveyance  by  which  the  equita- 
ble interests  became  vested  in  the  co-complainants;  and,  if  the  owner  of 
the  entire  legal  title  is  a  complainant,  it  is  immaterial  whether  the  eq- 
uitable owners  became  vested  by  an  instrument  in  writing  or  by  parol. 

The  eighth  cause  of  demurrer  is  to  the  effect  that  the  bill  of  complaint 
does  not  show  that  the  ownership  of  the  copyright  is  vested  in  any  of 
the  Messrs.  Black.  I  have  so  fully  remarked  upon  the  theory  of  the  bill, 
and  of  the  law  in  regard  to  legal  and  equitable  ownership  of  copyright, 
that  it  is  not  necessary  to  discuss  this  point  further. 

The  seventh  cause  is  that  the  charge  of  infringement  is  not  made  upon 
knowledge.  It  is  made  positively,  as  a  fact,  but  the  aflBdavit  does  not 
assert  that  the  averment  is  within  the  knowledge  of  the  aflSant.  The 
averment  is  sufficient,  and  the  necessity  of  an  affidavit  has  heretofore 
been  considered. 

•  The  ninth,  tenth,  and  eleventh  points  do  not  seem  to  me  to  require 
extended  remark. 

The  defendant  has  also  demurred  in  No.  4,750  upon  a  ground  pecul- 
iar to  that  case,  viz.,  that  McAlan,  being  a  foreign  administrator,  and 
nevei*  having  taken  out  ancillary  letters  of  administration  in  the  state  of 
New  York,  cannot  sue  in  the  courts  of  that  state.  The  bill  avers  that  he 
was  appointed  by  the  surrogate  for  the  county  of  Mercer,  in  the  st^te  of 
New  Jersey,  and  counts  upon  that  appointment  as  his  only  authority; 
If  the  bill  had  simply  averred  that  he  was  administrator,  the  objection 
could  have  been  taken  only  by  a  plea  or  answer;  but,  when  the  defect* 
ive  title  ia  fully  shown  in  the  bill,  advantage  of  such  defect  can  be  faked 
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by  demurrer.-  Story,  Eq.  PI.  §  496;  1  Daniell,  Ch.  Pr.  325;  Childress 
V.  Emory,  8  Wheat.  642;  Swatzd  v.  Arnold,  1  Woolw.  383.  The  law 
upon  the  subject  is  thus  declared  in  the  syllabus  of  Noonan  v.  Bradley^  9 
Wall.  394. 

"An  administrator  appointed  in  one  state  cannot,  by  Virtue  of  such  ap- 
pointment, maintain  an  action  in  another  state,  in  the  absence  of  a  statute  of 
the  latter  state  giving  effect  to  tliat  appointment,  to  enforce  an  obligation 
due  his  intestate.  If  he  desires  to  prosecute  a  suit  in  another  state,  he  muat 
first  obtain  a  grant  of  administration  tlierein  in  accordancer  with  its  laws." 

This  is  not  the  case  of  a  suit  for  infringement  by  an. administrator  to 
whom  a  reissue  or  an  original  patent  had  been  granted.     In  such  case 
'  the  grant  has  been  made  to  him,  as  administrator,  by  the  government, 
and  his  title  has  been  passed  upon  by  the  commissioner.     A  bill  in  eq- 
uity by  an  administrator  for  an  infringement  in  the  life-time  of  the  in- 
testate owner  of  the  patent,  or  for  infringement  occurring  after  his  death, 
is  for  an  injury  to  the  estate  of  the  intestate;  and,  although  there  are  de- 
cisions to  the  contrary,  such  a  bill  seems  to  me  to  fall  within  the  general 
rule,  and  to  require  the  foreign  administrator  to  take  out  letters  in  the 
state  in  which  he  brings  suit.     It  is  true  that  the  statute  vests  the  title 
of  the  intestate  in  his  administrator;  but  the  point  of  the  objection  is 
that  a  foreign  administrator  is  not  recognized  as  administrator,  when  be 
sues  in  that  capacity,  unless  appointed  by  the  courts  of  the  state  within 
which  suit  is  brought.     But,  as  said  by  Mr.  Justice  Miliar  in  Swatzdy, 
Arnold,  supra:    "The  impediment  to  the  exercise  of  the  full  power  of  an 
administrator  in  a  jurisdiction  foreign  to  that  granting  his  letters  is  es- 
sentially technical  and  formal,  and  should  not  be  strained  beyond  its  nec- 
essary application."     The  courts  early  found  relief,  in  cases  of  equity, 
from  too  strict  adherence  to  technicality  upon  the  ground  that  "in 
equity  a  plaintiff  may  file  a  bill  as  administrator  before  he  has  taken 
out  letters  of  administration,  and  it  will  be  sufficient   to  have  them 
at  the  hearing,  which  is  not  the  case  at  law."     1  Daniell,  Ch,  Pr.  327. 
Therefore,  in  Humphreys  v.  Humphreys,  3  P.  Wms.  349,  where  the  next 
of  kin  had  brought  a  bill  without  administering,  and  the  defendant  de- 
murred, the  lord  chancellor  allowed  the  demurrer,  and  then  permitted 
the  complainants  to  take  out  letters  of  administration,  which,  when 
granted,  he  said,  related  to  the  time  of  the  death  of  the  i^itestate,  and  to 
allege  the  same  by  way  of  amendment  or  by  supplemental  bill.     The 
case  of  Swatzel  v.  Amdd,  supra,  was  on  this  wise:     An  administrator  ap- 
pointed in  Kansas  brought  a  bill  in  equity,  in  a  court  of  Nebraska,  for 
a  foreclosure  of  a  mortgage  belonging  to  the  estate  of  the  intestate.    The 
court  sustained  a  demurrer  upon  the  ground  that  the  foreign  adminis- 
trator had  taken  no  ancillary  letters.     The  case  having  come  into  the 
United  States  circuit  court,  and  the  complainant  having  taken  out  let- 
ters in  Nebraska,  Mr.  Justice  Miller  permitted  an  amendment  upon 
the  authority  of  Humphreys  v.  Humphreys.     The  substance  of  his  decis- 
ion is  that  "an  administrator  appointed  in  one  state,  like  an  executor 
who  has  not  proved  the  will,  may  sue  in  the  courts  of  another  before  he 
has  letters  therefrom,  and,  having  obtained  letters,  may  aver  the  fact  by 
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amendment,"  before  answer:  filed,  and  after  demurrer.  "He  has  aiv^ in- 
terest in  the  subject-matter,  although  he  has  no  standing  in  court,  and 
for  that  reason  may  support  his  suit,  in  order  to  defend  liis  right,  by 
authority  afterwards  acquired."  To  the  same  effect  are  Bradford  v. 
Fddery  2  McCord,  Eq.  168;  BlackwdL  v./BldckweU,  88  Ala.  57;  and  Gid- 
dings  v.  Green^  4  Hughes,  446. 

Upon  this  point  the  demurrer  in  No.  4,750  is  sustained,  with  leave 
to  the  complainants  to  amend,  if  ancillary  letters  of  administration  shall 
be  taken  out  in  the  state  of  New  York,  within  30  days  after  the  date  of 
the  order  upon  the  demurrer. 

In  No.  4,719  additional  and  different  reasons  of  demurrer  are  relied 
upon.  The  principal  new  causes  are  that  the  alleged  assignment  of  the 
inchoate  right  is  not  averred  by  the  bill  to  have  been  in  writing,  and 
that  it  is  dear  upon  the  face  of  the  bill  that  the  reprinted  maps  were 
never  legally  copyrighted  by  the  complainants.  The  position  of  the  de- 
fendant is  that  an  atlas  is  a  bundle  of  maps;  that  there  is  no  such  thing 
as  a  manuscript  of  a  map,  and  therefore  the  manuscript  cannot  be  trans- 
ferred to  the  assignee;  and,  furthermore,  that  every  assignment  of  an  in- 
choate right  before  copyright  is  obtained  must  be  in  writing.  The  al- 
leged invalidity  of  the  copyright  is  upon  the  ground  that  the  book  or 
atlas  was  copyrighted,  whereas  it  is  said  that  each  map  should  have  been 
copyrighted.  A  statistical  atlas  is  a  book  of  maps,  tables,  and  printed 
text,  and  is  not  simply  a  bundle  of  maps,  and  is  properly  copyrighted 
as  a  whole.  There  was  no  necessity  of  copyrighting  separately  each 
map  in  the  book.  The  unauthorized  reprinting  of  eight  maps  from 
this  volume,  it  being  alleged  that  all  of  them  were  originated  and  pre- 
pared by  tb6  authors,  is  an  infringement  of  the  same  character  as  the  re- 
printing of  original  statistical  tables  or  other  printed  matter.  An  in- 
choate right  to  a  copyright  may,  prior  to  the  taking  of  the  copyright,  be 
transferred  by  parol.  Lawrence  v.  Dawiy  4  Cliff.  1;  Callagkan  v.  Myers, 
128  U.  S.  658,  9  Sup.  Ct.  Rep.  177.  The  other  additional  points  re- 
ferred to  the  averments  of  the  bill  in  regard  to  the  plaintiffs'  licenses,  and 
to  the  propriety  of  attaching  to  the  bill  the  maps  as  exhibits.  The 
pleader  attached  to  the  bill  copies  of  the  infringed  and  of  the  infringing 
maps,  as  part  thereof.  His  course  in  regard  to  these  two  particulars 
was  proper. 

Thedemurrors  in  Nos.  4,718  and  4,719  are  overruled.    The  demurrer 
in  No.  4^750  is  sustained,  with  leave  to  amend  as  hereinbefore  stated. 
v.42F.no.l2— 40 
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Montana  Co.,  Limited,  v.  Clark  d  al. 
(  Circuit  Courtt  D.  Montana.    June  6, 1890. 

1.  MiNBS  ASTD  MtNTNO. 

Where  defendants*  mining  claim  is  in  the  form  of  an  isosceles  triangle,  t»iey  can- 
not follow  their  lode  or  vein  on  its  downward  dip,  through  the  side  Tines  of  their 
claim,  into  plaintiff's  claim.  Parallelism  in  the  end  lines  of  the  claim  is  essentia] 
to  the  exercise  of  such  right.  Following  Iron  Silver  Min.  Co.  v.  Elgin  MUu  &  S. 
Co.,  118  U.  S.  308,  6  Sup.  Ct.  Rep.  1177. 

2.  SA.MB— -Injunction. 

Rev.  St.  U.  S.  §  2822,  provides  that  the  locators  of  all  mining  claims  s^jall 
have  the  exclusive  right  of  possession  and  enjoyment  of  all  the  surface  included 
within  the  Hues  of  their  location,  and  of  all  veins,  lodes,  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which  lies  inside  of  such  surface  lines  ex- 
tended downward  vertically,  although  such  veins  shall  so  far  depart  from  a  per- 
pendicular in  their  course  downwards  as  to  extend  outside  the  vertical  side  lines. 
Held  that,  the  apex  or  top  of  a  certain  lode  being  within  the  surface  lines  of  de- 
fendants' claim,  plaintiff  had  no  title  to  any  portion  of  such  vein  underlying:  the 
premises  granted  to  it,  and  therefore  was  not  entitled  to  an  injunction  restraining 
defendants  from  working  a  portion  of  such  vein  within  the  side  lines  of  plaintiff's 
claim. 
8.  Same. 

Plaintiff  had  dug  and  owned  a  tunnel  which  was  necessary  to  the  working  of  a 
lode  or  vein  in  its  claim.  By  means  of  this  tunnel  plaintiff  was  in  the  actual  pos- 
session of  a  portion  of  the  vein  or  lode  having  its  apex  in  defendants'  claim.  De- 
fendants proposed  to  extend  an  incline  along  their  lode  within  the  side  lines  of 
plaintiff's  claim  in  such  a  way  as  to  cut  the  tunnel.  The  effect  of  such  extension 
would  be  to  destroy  the  tunnel  for  the  purposes  of  plaintiff,  and,  when  extended  be- 
yond the  tunnel,  the  incline  would  be  wholiy  in  the  lode  owned  by  plaintiff.  Heid, 
that  defendants  would  be  enjoined  from  extending  their  incline  so  as  to  cut  the  tun- 
neL 

In  Equity.    Bill  for  an  injunction. 

Rev.  St.  U,  8.  §  2322,  provides  that  the  locators  of  all  mining  claims 
shall  have  the  exclusive  right  of  possession  and  enjoyment  of  all  the  sur- 
face included  within  the  lines  of  their  location,  and  of  all  veins,  lodes,  and 
ledges  throughout  their  entire  depth,  the  top  or  apex  of  which  lies  inside 
of  such  surface  lines  extended  downward  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side  lines  of  such  surface 
location. 

CvMeUy  Sanders  6c  Shdton  and  E.  W,  Toole^  for  complainant. 

McConnell  &  Clayberg,  for  defendants. 

Knowles,  J.  The  plaintiff  moves  for  a  judgment  on  the  pleadings. 
This  presents  the  question  as  to  whether  thefe  are  any  material  issues 
presented  by  them.  The  plaintiff  sets  forth  that  it  is  the  owner  in  fee- 
simple  of  the  Drum  Lummon  lode  claim  and  the  Marble  Heart  lode 
claim,  and  of  all  the  precious  ores  therein  contained,  and  was,  at  the 
commencement  of  this  suit,  in  the  possession  of  said  premises,  except  so 
much  as  defendants  wrongfully  withheld  from  it;  that  in  said  premises 
is  a  vein  or  lode  which  runs  through  said  Drum  Lummon  lode  claim, 
and  on  its  dip  passes  out  thereof  into  the  said  Marble  Heart  lode  claim; 
that  plaintiff  has  for  a  long  time  past  been  engaged  in  working  and 
mining  upon  said  lode  claims,  and  at  great  cost  and  expense  has  driven 
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tunnels  and  drifts  in,  along,  and  upon  said  vein  or  lode,  from  said  Drum 
Lumraon  claim  into  said  Marble  Heart  claim,  which  are  necessary  in 
order  to  enable  plaintiff  to  work  and  mine  its  said  mining  claims;  that 
defendants,  commencing  upon  the  Hopeful  claim,  have  drifted  into  said 
Drum  Lummon  lode  or  vein  in  the  Marble  Heart  claim,  and  have  ap- 
proached so  near  to  the  tunnels,  drifts  and  workings  of  plaintiff  in  said 
claim  as  to  endanger  the  same,  and  destroy  them,  and  the  use  thereof 
by  plaintiff,  and  that  defendants  threaten,  by  means  of  their  shaft  or  in- 
cline, to  enter  into  the  tunnels,  drifts,  and  workings  of  the  plaintiff,  and 
to  destroy  the  same,  and  to  deprive  the  plaintiff  of  the  use  of  the  ^arae, 
and  are  so  near  to  the  workings  of  plaintiff  as  to  be  dangerous  to  plain- 
tiff's workmen  and  employes,  and,  if  permitted  to  continue,  will  greatly 
damage  and  injure  plaintiff's  property;  and  that  defendants  threaten  to 
enter  into  plaintiff's  Drum  Lummon  lode,  and  to  extract  the  ores,. quartz 
rock,  and  precious  metals  therein  contained.  The  defendants  in  their 
answer  do  not  deny  the  title  of  the  Drum  Lummon  lode  claim  and  Mar- 
ble Heart  lode  claim  to  be  in  plaintiff.  They  admit  that  plaintiff  has 
driven  tunnels  and  drifts  in  said  claims.  They  admit,  that  the  location 
of  the  Hopeful  claim  was  made  subsequent  to  the  other  two  claims  above 
named,  and  that  plaintiff  was  in  possession  of  said  two  claims.  Defend- 
ants admit  that  their  shaft  or  incline  has  reached  very  near  to  the  tun- 
nels, drifts,  and  workings  of  plaintiff,  and  that  by  their  incline  they  have 
passed  out  of  their  side  lines,  and  within  the  side  lines  of  plaintiff's  Mar- 
ble Heart  claim. 

There  was  some  doubt  in  my  mind  as  to  whether  the  complaint  did 
not  present  such  an  issue  as  should  call  for  the  determination  of  the  legal 
title  to  the  place  of  the  alleged  trespass  of  defendants  before  the  court 
could  grant  the  relief  asked  by  plaintiff,  namely,  a  perpetual  injunction 
restraining  defendants  from  committing  the  acts  complained  of.  There 
seems  to  be  no  claim  on  the  part  of  the  defendants  but  that  the  complaint 
states  a  sufficient  cause  of  action.  The  complaint,  with  the  admissions 
in  the  answer,  probably  dispenses  with  any  such  proceedings  as  above  in- 
dicated on  the  part  of  the  court.  The  defendants,  in  what  they  term  a 
"cross-bill,"  disclose  their  defense,  and  justify  their  action  of  entering  by 
means  of  an  incline  from  the  Hopeful  claim  into  the  Marble  Heart  claim. 
Although  the  defendants  term  this  part  of  their  pleadings  a  "cross-com- 
plaint," the  court  is  justified  in  treating  it  as  an  answer,  setting  up  new 
matter  constituting  a  defense.  This  undoubtedly  is  what  the  pleading 
is.  The  plaintiff  has  so  treated  it  by  replying  to  it  instead  of  answering 
it.  In  taking  this  position  as  to  this  pleading  I  am  justified  by  the  case 
of  Doyle  v.  Franklin^  40  Cal.  106.  In  this  answer  the  defendants  set 
forth  that  the  said  Drum  Lummon  vein  or  lode  enters  the  Hopeful  claim, 
owned  by  defendants,  at  a  point  near  the  top  or  apex  of  their  claim,  and 
.passes  through  the  same,  and  out  at  the  base  of  the  triangular  part  of 
ground  which  defines  their  claim;  that  the  apex  of  this  vein  or  lode  is 
in  the  Hopeful  claim  from  the  point  of  entrance  to  said  base  line  thereof  i 
that  they  commenced  upon  the  apex  of  this  vein  with  their  said  incline, 
and  have  followed  the  same  down  some  118  feet;  that  in  its  dip  said 
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vein  passes  into  the  Marble  Heart  claim.  The  plaintiff  in  its  complaint 
avers  that  the  apex  of  this  lode  is  wholly  within  the  Drum  Lummon  and 
Marble  Heart  claims.  Here  an  issue  is  presented,  and  a  material  one, 
and  must  be  determined  by  evidence,  and  is  not  a  matter  of  law. 

The  plaintiflF  presents  the  point  for  consideration  that  the  allegations 
of  defendants  in  their  answer  show  that  the  Hopeful  claim  has  no  par- 
allel end  lines.  The  answer  of  defendants  does  show  that  their  claim  is 
in  the  form  of  an  isosceles  triangle.  A  triangle  has  but  three  sides,  and 
no  two  of  these  can  be  parallel  to  each  other.  The  question  is  here  pre- 
sented of  the  right  of  the  defendants  to  follow  on  the  dip  of  their  lead 
into  the  Marble  Heart  claim  through  its  side  lines.  This  point  was  set- 
tled in  the  case  of  the  Iron  Silver  Min.  Co.  v.  Elgin  Min.  &  S.  Cb.,  118 
U.  S.  208,  6  Sup.  Ct.  Rep.  1177.  In  that  case  the  United  States  supreme 
court  uses  this  language: 

''Under  the  act  of  1866,  [14  St.  251.]  parallelism  in  the  end  lines  of  a  Bur- 
/ace. location  was  not  required:  but,  where  a  location  has  been  made  since  the 
act  of  1872,  such  parallelism  is  essential  to  the  existence  of  any  right  in  the 
locator  or  patentee  to  follow  bis  vein  outside  of  the  vertical  planes  drawn 
through  the  side  lines.  His  lateral  right  by  the  statute  is  confined  to  such 
portion  of  the  vein  as  lies  between  such  planes  drawn  through  the  end  lines, 
and  extended  in  their  own  direction;  that  is»  between  parallel  vertical  planes. 
It  can  embrace  no  other." 

This  language  is  decisive  of  the  defendanta'  right  to  follow  their  vein 
outside  of  their  side  lines.  Having  no  parallel  end  lines,  they  cannot 
do  it.  The  defendants  urge  that  they  located  the  Hopeful  claim  in  such 
a  way  as  to  have  parallel  end  lines.  There  is  nothing  in  the  pleadings 
to  show  this,  and,  if  there  was,  I  do  not  think  they  could  maintain  this 
position.  According  to  the  statement  made  by  counsel,  ii  appears  the 
defendants  did  claim  a  piece  of  ground  which  had  parallel  end  lines 
when  they  made  their  location;  but  it  further  appears  that  they  set  their 
stakes  upon  the  premises  of  plaintiff,  and  claimed  some  of  its  ground. 
When  compelled  to  relinquish  what  they  had  claimed,  which  belonged 
to  plaintiff,  they  had  no  north  end  line,  and  their  claim  assumed  the 
form  of  an  isosceles  triangle.  The  defendants  could  locate  only  what  was 
subject  to  location,  no  matter  what  they  claimed.  It  was  decided  in  . 
Belk  V.  Meagher^  104  U.  S.  279-284,  that  a  location  upon  premises  belong- 
ing to  another  person  gave  no  rights  whatever.  It  was  only  when  a  lo- 
cation was  made  upon  the  public  domain  that  rights  were  acquired.  But 
does  the  fact  that  defendants  cannot  follow  the  lode  out  of  the  bounda- 
ries of  their  claim  on  its  dip  entitle  the  plaintiff  to  a  judgment  a{2;ainst 
them  for  so  doing?  Before  the  plaintiff  would  be  entitled  to  a  judgment, 
it  must  show  that  it  is  the  owner  of  the  vein  upon  which  defendants  en- 
tered its  ground.  The  plaintiff  received  a  grant  from  the  United  States 
to  all  lodes  the  top  or  apex  of  which  was  within  the  limits  of  their  min-' 
ing  claim.  It  did  not  receive  a  grant  to  any  lode  which  had  its  apex  or 
top  outside  of  its  claims.  Most,  if  not  all,  patents  for  lode  mining  claims 
have  this  clause,  which  specifies  the  conditions  and  stipulations  under 
which  the  grant  is  made,  namely: 
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''Second.  That  the  premises  hereby  conveyed,  with  the  exception  of  the  sur- 
face»  may  be  entered  by  the  proprietor  of  any  other  vein,  lode,  ledge,  or  de- 
posit, tlie  top  or  apex  of  which  lies  outside  the  exterior  limits  of  said  survey, 
should  the  same  in  its  downward  course  be  found  to  penetrate,  intersect,  ex* 
tend  into,  or  underlie  the  premises  hereby  granted,  for  the  purpose  of  extract- 
ing and  removing  the  ore  from  such  other  vein,  lode,  ledge,  or  deposit." 

This  shows  what  construction  has  been  placed  upon  that  portion  of  the 
•congressional  mineral  act  by  the  land  department  of  the  United  States. 
The  interpretation  placed  upon  a  statute  by  the  officers  who  have  to  act 
thereunder,  and  their  practice  thereunder  for  many  years,  is  entitled  to 
great  weight  in  its  interpretation,  U.  S.  v.  Moore,  95  U.  S.  760.  The 
United  States  is  the  proprietor  of  all  veins  or  lodes  whose  apex  or  top  is 
not  within  the  limits  of  any  grant  it  has  made,  and  this  clause  reserves 
its  rights,  and  these  rights  it  may  grant  to  any  citizen,  or  to  any  one 
-who  has  declared  his  intention  to  become  such.  In  the  case  of  Mining 
Co.  V.  Chemruiny  116  U.  S.  583,  6  Sup.  Ct.  Rep.  481,  Justice  Miller, 
speaking  for  the  United  State  supreme  court,  after  quoting  section  2322 
of  the  United  States  Revised  Statutes,  says: 

'*It  is  obvious  that  the  vein,  lode,  or  ledge  of  which  the  locator  may  have 
-•  the  exclusive  right  of  possession  and  enjoyment'  is  one  whose  apex  is  found 
inside  of  his  surface  lines,  extended  vertically,  and  this  right  follows  such 
vein,  thotkgh  in  extending  downward  it  may  depart  from  a  perpendicular,  and 
extend  laterally  outside  of  the  vertical  lines  of  such  surface  location." 

Had  the  defendants  so  located  the  Hopeful  daim  that  it  would  have 
bad  parallel  end  lines,  there  can  be  no  doubt  but  they  would  have  been 
entitled  to  follow  any  vein,  which  may  have  its  apex  within  its  limits, 
and  which  passed  through  both  end  lines  in  its  strilie,  on  its  dip  into  the 
Marhle  Hearty  claim.  If  the  plaintiff  would  be  entitled  to  veins  or  lodes 
whose  apex  is"  outside  of  the  lines  of  their  claims  which  enter  the  same 
on  their  dip,  and  which  have  not  been  granted  by  the  United  States  to 
any  one  else,  what  is  the  extent  of  their  right  to  such  vein  or  lode?  Sup- 
pose it  should  pass  in  its  dip  through  the  Marble  Heart  claim  into  ad- 
joining ground,  could  plaintiff  follow  it  beyond  its  lines?  It  is  granted 
the  right  to  follow  beyond  its  lines  only  such  veins,  or  lodes  as  have 
^heir  apex  within  the  boundaries  of  its  premises.  It  was  urged  that 
the  plaintiff  might  be  considered  to  have  a  grant  of  that  portion  of 
the  vein  found  within  the  lines  of  its  premises  until  the  United  States 
granted  it  to  some  one  else.  If  the  United  States  granted  it  this  lode, 
there  is  no  law  for  revoking  that  grant,  and  granting  the  lode  or  vein 
to  another  party.  Such  a  construction  of  the  statute  would  make  it 
inconsistent  with  any  reasonable  intention  on  the  part  of  congress. 

The  plaintiff  insists  that  the  rule  of  the  common  law  that  whoever 
owni9  the  surface  is  entitled  to  all  beneath  the  same  should  apply  to  a  case 
such  as  this.  But  this  doctrine  is  not  fully  applicable  to  lode  mining 
daims,  and  cannot  be  invoked  in  this  case  at  all.  In  this  view  I  am 
supported  by  the  opinion  of  Justice  Beatty  in  the  case  of  Bullion  Min. 
Co.  V.  Orosms  Gold  &  Silver  Min.  Co.,  5  Mng.  Rep.  254.     In  this  he  says: 

'^The  doctrine  of  the  common  law,  that  he  who  has  a  right  to  the  surface 
•of  any  portion  of  the  earth  has  also  the  right  to  all  beneath  and  above  that 
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surface,  has  but  a  limited  application  to  the  rights  of  miners  and  others  using 
the  publiclands  of  this  state.  Necessity  has  compelled  a  great  moilitication 
of  that  doctrine.  The  departure  from  those  old  and  established  doctrines  of 
the  law  will  doubtless  lead  to  many  complications.  To  adhere  to  the  common- 
law  rules  upon  this  subject  is  simply  impossible.'' 

From  these  considerations  it  would  appear  evident  that  plaintiff  re- 
received  no  {?raut  of  any  lode  or  vein  whose  apex  is  within  the  surface 
lines  of  ihe  Hopeful  claim.  Notwithstanding  this,  it  is  urgeil  that,  as  the 
defendants  may  acquire  no  title  to  any  portion  of  such  lode  as  lies  within 
the  limits  of  the  Marble  Heart  claim,  plaintiff  has  a  better  right  to  the 
same  than  defendants,  because  such  part  of  the  vein  or  lode  is  within 
the  lines  of  their  claim.  In  the  case  oi  Reynolds  v.  Mining  Co,,  116  U- 
S.  687,  6  Sup.  Ct.  Rep.  601,  it  was  claimed  that,  because  a  vein  of  ore 
had  been  found  by  defendants  (plaintiffs  in  error  in  supreme  court) 
within  the  lines  of  plaintifTs  placer  claim,  and  which  defendants  had 
acquired  no  title  to  from  the  government  of  the  United  States,  plain- 
tiff' was  entitled  to  the  same,  although  such  vein  was  known  to  exist 
by  the  grantors  of  plaintiff  at  the  time  of  applying  for  the  patent  for  this 
placer  claim.  The  plaintiff  claimed  that  the  defendants  were  mere  in- 
truders and  strangers,  and  that  they  were  in  possessipn  of  the  premises. 
But  the  supreme  court  said  that  the  vein,  if  known  to  exist  at  time 
of  application  for  a  patent,  was  not  granted  to  plaintiffs  grantors,  but 
excluded  from  their  patent;  and  that,  although  defendants  did  not  con- 
nect themselves  with  any  government  grant,  the  plaintiff  had  no  right  to 
eject  them  from  this  lode.  In  this  case  the  court  below  refused  to  give, 
at  the  prayer  of  the  defendants,  this  instruction: 

"If  the  vein  is  not  conveyed  to  plaintiff  by  the  placer  patent  under  which 
they  claim,  then  it  makes  no  difference  whether  defendants  have  any  title  or 
not;  the  plaintiff  cannot  recover  on  the  weakness  of  defendants'  title." 

The  supreme  court  held  this  was  error.  It  would  seem  that  such  a 
view  of  the  law  would  meet  the  case  now  under  consideration.  If  the 
plaintiff  received  no  conveyance  of  that  portion  of  the  Drum"  Lumnion 
lode  which  has  its  apex  in  the  Hopeful  claim,  then  it  makes  no  dif- 
ference whether  defendants  have  any  title  or  not  to  the  same,  the  plain- 
tiff cannot  recover  on  the  weakness  of  defendants'  title.  I  have  shown 
that  the  plaintiff  received  no  grant  for  any  lode  whose  apex  is  outside  of 
their  surface  lines;  that  that  was  reserved  to  be  granted  to  some  one  who 
should  properly  locate  a  piece  of  ground  embracing  this  apex,  whose  end 
lines  should  be  parallel.  I  do  not  conceive  that  there  is  any  conflict  be- 
tween the  doctrine  here  expressed  and  that  set  forth  in  Cheesman  v. 
ShrevCy  37  Fed.  Rep.  36.  The  presumption  may  be  that  he  who  enters 
within  the  lines  of  another's  mining  claim  on  the  surface  or  beneath  the? 
same  is  a  trespasser;  but  where,  as  in  this  case,  the  fact  is  alleged  that 
the  defendants  entered  upon  the  Marble  Heart  claim  by  following  down 
on  its  dip  a  vein  or  lode  whose  top  or  apex  was  without  the  limits  of 
plaintiff's  premises,  a  case  is  stated  that  shows  that  defendants  were  not 
trespassers  upon  plaintiff's  premises;  that  they  were  following  premises 
that  did  not  belong  to  plaintiff. 
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The  questions  here  raised  being  presented  on  a  motion  for  a  judgment 
on  the  pleadings  for  the  purposes  of  the  motion,  the  court  must  consider 
every  fact  set  forth  in  the  answer  which  is  well  pleaded  as  true.  The  re- 
sult I  have  reached  under  the  facts  as  presented  by  the  pleadings  is  that, 
while  the  defendants  cannot  enjoin  the  plaintiff  from  working  upon  the 
lode  or  vein  in  dispute  so  far  as  the  same  lies  wholly  within  the  side  lines 
of  plaintiff's  premises,  the  plaintiff  cannot  enjoin  defendants  from  work- 
ing upon  such  portions  of  that  vein  as  has  its  apex  within  the  lines  of 
the  Hopeful  claim,  until  it  shows  in  some  way  that  it  is  the  owner  of, 
or  entitled  to  the  possession  of,  the  same.  If  it  should  be  shown  by  the 
evidence  that  the  vein  in  dispute  does  not  have  its  apex  outside  of  plain- 
tiff's premises,  then  there  should  be  no  dispute,  but  plaintiff  should  re- 
cover. I  have  considered  this  case  upon  the  hypothesis  that  the  facts 
set  forth  in  the  answer  are  substantially  true.  I  am  fully  aware  that  the 
position  taken  in  this  case  leaves  a  portion  of  a  vein  or  lode  in  such  a 
condition  that  it  cannot  be  taken  up  by  location,  under  the  mineral  act 
of  the  United  States;  but  this  portion  of  the  vein  cannot  be  said  to  belong 
to  no  one.  It  belongs  to  the  government  of  the  United  States,  and,  by 
appropriate  legislation,  it  can  provide  for  the  sale  of  the>same. 

There  is  no  question  presented  upon  the  pleadings  as  to  the  appropri- 
ation of  any  portion  of  this  vein  or  lode  by  taking  actual  possession  of 
the  same.  I  should  not  dispute  but  that  an  actual  possession  of  portions 
of  this  vein  or  lode  will  give  a  right  to  the  same  as  against  an  intruder, 
— a  stranger, — that  is,  one  who  could  not  show  a  prior  actual  posses- 
sion or  a  grant  from  the  United  States  to  the  same. 

The  motion  for  judgment  on  the  pleadings  is  overruled. 

ON  THE  MERITS. 

Knowles,  J.  This  case  has  been  divested  of  much  of  the  difBculty 
presented  to  the  mind  of  the  court  from  a  consideration  of  the  pleadings. 
It  did  seem  that  the  legal  title  to  a  portion  of  the  Drum  Lummon  lode 
might  be  so  involved  as  to  require  that  the  same  should  be  settled  in  an 
action  at  law.  As  the  case  is  presented  by  the  evidence,  no  conflict  as 
to  title  appears.  It  is  admitted  that  the  plaintiff  owns  the  Drum  Lum- 
mon  lode  claim  and  the  Marble  Heart  lode  claim,  and  that  the  defend- 
ants own  the  Hopeful  lode  claim.  That  the  Drum  Lummon  lode  or  vein 
passed  out  of  that  claim  into  the  Hopeful  claim,  and  runs  across  the  same 
in  a  southerly  direction  about  66  feet,  when  it  enters  the  Marble  Heart 
claim.  The  plaintiff  has  dug  and  has  an  undisputed  title  to  a  tunnel 
called  the  "Cruse  Tunnel,"  which  runs  along  the  aforesaid  vein  or  lode, 
and  across  the  Drum  Lummon  lode  claim,  into  the  Marble  Heart  claim. 
That  plaintiff  is  or  was  in  the  actual  possession  of  this  tunnel.  That 
it  is  necessary  to  the  working  and  mining  of  said  lode  or  vein  in  the 
Marble  Heart  claim.  That  by  means  of  this  tunnel  plaintiff  is  in  the 
actual  possession  of  a  portion  of  the  aforesaid  vein  or  lode,  which  has 
its  top  or  apex  in  defendants'  claim.  It  also  appears  that  defendants  are 
extending  an  incline  which  they  started  on  the  apex  of  the  aforesaid  lode 
or  vein  in  their  own  ground,  and  were  and  still  are  threatening  to  extend 
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the  same  down  along  said  vein,  within  the  side  lines  of  the  Marble  Heart 
claim,  in  such  a  direction  as  to  cut  the  aforesaid  Cruse  tunnel  at  a  point 
where  the  same  is  wholly  within  that  portion  of  the  Drum  Lummon  lode 
or  vein  owned  wholly  by  plaintiff.     That  in  their  operations  they  have 
already  loosened  the  rock  in  the  roof  of  said  tunnel  at  the  point  where 
said  incline,  if  extended,  would  enter  the  same.     Although  the  defend- 
ants have  66  feet  of  the  apex  of  the  said  lode  or  vein,  owing  to  the  fact 
that  they  located  their  claim  in  such  a  manner  as  to  have  no  parallel  end 
lines  thereto,  they  have  no  legal  right  to  follow  their  vein  or  lode  beyond 
their  sidelines;  never  having  received  a  grant  to  that  portion  of  said  lode 
beyond  these,  although  owning  the  apex.     It  sufficiently  appears  from 
the  evidence,  if  defendants  are  permitted  to  extend  their  incline  it  will 
wholly  destroy  the  said  Cruse  tunnel  for  the  use  to  which  plaintiff  is  put- 
ting the  same.     The  defendants  do  not  deny  that  it  was  their  purpose  to 
extend  this  incline  into  and  through  this  tunnel,  and  into  the  Drum  Lum- 
mon vein  beyond,  in  their  search  for  ore;  and  the  evidence  shows  that 
when  extended  beyond  this  tunnel,  the  incline  will  be  wholly  within 
that  portion  of  the  said  vein  or  lode  owned  by  pldintiff.     It  is  true  that 
the  evidence  shows  that  plaintiff  might  dig  another  tunnel  around  tbis- 
incline  at  a  cost  of  about  $1,000.     This  would  be  in  part  a  new  tunnel, 
and  would  be  on  a  curve.     A  curved  line  is  not  as  short  as  a  straight  one, 
and  cars  run  upon  a  curved  track  encounter  greater  friction  than  on  a 
straight  one.     The  plaintiff,  if  compelled  to  abandon  its  old  line  of  tun- 
nel, would  also  be  forced  to  abandon  for  some  distance  its  possession 
of  a  portion. of  the  said  vein  or  lode  which  has  its  apex  in  defendants^ 
premises.     The  defendants,  in  extending  their  incline  beyond  the  tunnel, 
would  be  within  the  undisputed  premises  of  plaintiff,  and  would  be  com« 
pelled  in  their  workings  to  remove  vein  matter,  and  perhaps  ore,  from 
plaintiff's  premises,  concerning  the  title  to  which  there  is  no  dispute  in 
this  action.     The  defendants,  as  to  this  tunnel  and  the  vein  matter  and 
ore  beyood  the  same,  come  as  strangers, — trespassers.     They  are  clothed 
with  no  right  whatever  to  destroy  plaintiff's  tunnel,  or  to  disturb  its 
possession  of  any  portion  of  said  vein  along  the  line  of  said  tunnel.     If 
the  defendants  had  any  legal  right  to  explore  the  said  vein  or  lode  beyond 
said  tunnel,  a  plea  for  an  accommodation  in  this  matter  would  come  with 
great  force.     But  no  ground  exists  for  such  plea.     It  would  seem  that 
no  action  for  damages  would  afford  adequate  relief  under  such  circum- 
stances.    The  remedy  for  the  ^rrongs  threatened  can  be  awarded  only  in 
a  court  of  equity. 

For  these  reasons,  I  think  the  plaintiff  is  entitled  to  the  relief  asked. 
It  is  therefore  ordered  that  an  injunction  issue  restraining  and  enjoining 
the  defendants  from  extending  their  incline  so  as  to  cut  the  tunnel  oi 
plaintiff. 
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Whitman  v.  Hubbell. 
JJircuit  Court,  S*  2>.  New  YcrTu    March,  1887.) 

SIuNioiPAL  COBFORATioNs— Awnings— iNJUNOTioir. 

The  city  council  of  New  York  belnpf  authorized  by  Laws  N.  Y.  1882,  c.  410,  (Con- 
Bolidation  Act,)  %  86^  subd.  8,  ^to  regulate  the  use  of  the  streets  for  *"  awnings,  a  mo- 
tion to  restrain  the  maintenance  of  an  awning  pendente  Ute  will  not  be  granted  in 
an  action  to  compel  the  removal  of  the  awning. 

In  Equity.     Motion  for  injunction  pendente  liie. 

Action  by  Nathaniel  Whitman  against  W.  L.  Hubbell,  as  treasurer  of 
the  Adams  Express  Company,  to  compel  the  removal  of  an  awning,  on 
the  ground  that  it  interfered  with  the  view  of  plaintiflF's  signs.  Laws  N. 
Y.  1882,  c.  410,  (Consolidation  Act,)  §  86,  subd.  8,  provides  that  the 
-city  council  of  New  York  shall  have  power  **to  regulate  the  use  of  the 
streets  for  signs,  sign-posts,  awnings,"  etc. 

Ira  W.  Warren,  for  plaintiflf. 

Sewardy  Da  Costa  &  Outhriey  for  defendant. 

Brown,  J.  Under  the  Consolidation  Act,  §  86,  subd.  8,  the  common 
•council  have  apparently  authority  from  the  l^islature  to  authorize  awn- 
ings. The  alleged  want  of  constitutional  power  of  the  legislature  to  confer 
this  authority  is  too  doubtful  a  question  to  be  determined  upon  a  prelim- 
inary motion  of  this  kind.  If  within  10  days  the  awning  in  question  is 
made  to  conform  strictly  to  the  municipal  r^ulations,  the  motion  should, 
on  the  above  grounds,  be  denied,  without  prejudice,  however,  to  the  con- 
sideration of  the  whole  subject  upon  the  trial  of  the  cause.  Ordered 
Accordingly. 


Seymour  et  ol.  v.  Slide  &  Sfub  Gold  Mines,  Limited. 

(drcuU  Court,  2>.  Colorado.    June  17, 1890.) 

1.  VsNSOB  AHD  V«NDEB—Ck>NTRACT— Waiver  of  Vendor's  Libv. 

An  agreement  between  vendor  and  vendee,  that,  on  the  payment  of  a  certain 
snm,  the  title  to  the  property  sold  wiU  be  registered  **free  from  aU  charges  and  in- 
cnmbrances,  **  is  not  a  waiver  by  the  vendor  of  his  lien  for  the  balance  of  the  pur- 
chase  money.  Such  agreement  relates  to  the  state  of  the  title  at  that  time,  and  not 
to  anything  growing  out  of  the  sale  itself. 

S.  Saicb. 

The  facts  that  a  vendor  withholds  the  deed,  and  afterwards  retains  possession  of 
the  property,  and  has  stock  of  the  corporation  to  whom  he  sells  the  property  pledged 
to  ifecure  the  purchase  money,  are  not  of  themselves  sufficient  to  constitute  a  waiver 
of  his  vendor's  lien. 

f.  BAin— Estoppel. 

A  vendee  who  aocepts  title  and  makes  part  payment,  acoording  to  the  terms  of 
an  agreement  between  the  vendor  and  the  broker  through  whom  the  sale  is  made, 
is  estopped  to  afterwards  deny  the  broker's  authority  to  make  the  agreemenU 

In  Equity.     Bill  to  enforce  vendor's  lien. 
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Teller  &  Orahood,  for  complainants. 
Z/.  S.  Dixon,  for  defendant. 

Hallett,  J.  In  1886  complainants  owned  a  mine  in  Boulder  coun- 
ty, which  they  desired  to  sell  in  England,  and  they  employed  John 
Haldeman,  of  Ix)ndon,  as  a  broker  to  make  the  sale.  Haldeman  con- 
ceived the  idea  of  organizing  a  corporation  to  purchase  the  property,  and 
procured  the  organization  of  respondent  under  the  limited  liability  com- 
panies acts  of  Great  Britain  for  that  purpose,  apparently  with  a  view  to 
keep  the  sellers  and  buyers  apart.  Haldeman  proposed  to  take  the  title 
of  the  mine  in  his  own  name,  and  convey  it  to  the  corporation  which 
should  be  organized,  and  thus  become  a  purchaser  from  complainants, 
and  a  grantor  to  the  corporation.  Complainants  were  to  sell  for  6.750,- 
000,  of  which  one-half  was  to  be  paid  in  cash,  and  one-half  in  stock  of 
the  corporation.  The  first  deed  to  the  property  was  made  to  Haldeman, 
and  placed  in  escrow  with  Wells,  Fargo  &  Company,  of  London  and  the 
United  States,  to  be  delivered  on  payment  of  the  cash  part  of  the  con- 
sideration. Respondent  was  organized  in  the  early  part  of  the  year  1887, 
but  nothing  of  consequence  was  done  towards  completing  the  sale  until 
August  18th  of  that  year,  when  an  agreement  was  entered  into  between 
J.  Fenton  Seymour,  acting  for  complainants  and  Haldeman,  to  the  effect 
that,  upon  payment  of  £10,000  in  addition  to  £12,500  paid  before  that 
time,  Seymour  should  "register  the  titles"  "free  from  all  charges  and  in- 
cumbrances" in  Boulder  county;  and,  furthermore,  that  Seymour  should 
cause  the  mine  to  be  worked  "to  its  full  capacity,"  and  that  the  proceeds 
of  the  mine  should  amount  to  certain  sums  stated  in  the  agreement,  of 
which  the  company  should  have  notice  by  cable.  The  agreement  then 
proceeds  as  follows: 

"The  said  J.  Fenlon  Seymour  hereby  undertakes  and  agrees  to  take  the  con- 
trol of  the  management  of  the  said- property  until  the  payments  hereinafter 
mentioned  are  completed,  and  it  is  understood  and  agreed  that  he  shall  retain 
such  control  until  the  said  payments  are  completed.  The  said  John  Halde- 
man agrees  thai  375,000  shares,  of  one  pound  each,  in  the  above  company, 
shall  be  transferred  to  Mr.  Clarence  Preston  Elder  as  trustee,  and  deposited 
with  Messrs.  Wells,  Fargo  &  Company  in  London,  to  the  intent  that  the  said 
shares  shall  be  held  as  security  for  the  due  performance  of  the  folio  win  j(  con- 
ditions, viz.:  First,  the  payment  of  10,000  pounds  in  addition  to  the  above 
mentioned  22,500  pounds  within  three  days  after  the  receipt  of  the  third  suc- 
cessive weekly  return  from  the  mine  as  hereinbefore  mentioned;  and,  second, 
the  balance  of  45.000  pounds  at  the  expiration  of  ten  days  after  the  receipt  of 
eight  successive  weekly  returns  of  the  nature  and  value  above  specified.  Up- 
on the  completion  of  the  above-mentioned  payments,  the  said  J.  Fenton  Sey- 
mour hereby  undertakes  and  agrees  to  release  the  above-mentioned  375,000 
shares,  less  77,500  to  which  he  is  entitled,  and  also  less  the  number  of  shares, 
with  the  consent  and  under  the  supervision  of  the  aforesaid  Clarence  Preston 
Elder,  acting  for  the  said  J.  Fenton  Seymour.  In  case  the  weekly  returns 
cabled  from  the  mine  shall  from  any  cause  fall  below  the  sum  of  two  hundred 
pounds  sterling  per  week,  then,  in  that  case,  such  returns  shall  not  count, 
but  the  time  for  paying  the  second  ten  thousand  pounds  and  the  balance  of  the 
forty-five  thousand  pounds  slmll  be  extended  pro  rata;  butshopld  the  succes- 
sive weekly  returns  amount  to  two  hundred  pounds  sterling  per  week,  with  ^ 
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moderate  Increase  weekly,  as  hereinbefore  mentioned,  and  the  said  John 
Haldenian  shall  make  default  in  the  payment  of  the  balance  of  the  fOrty-flve 
thousand  pounds,  then,  in  that  case,  the  said  J.  Fen  ton  Seymour  shall  have 
the  right  to  forfeit  the  amounts  already  paid,  and  to  claim  the  above-men- 
tioned 375.000  shares." 

There  is  some  dispute  as  to  the  result  of  work  carried  on  by  Seymour 
in  the  mine  under  this  agreement,  complainants  claiming  that  returns 
were  made  as  required  by  the  agreement,  and  respondent  claiming  that 
the  mine  fell  short  of  the  amount  specified  in  the  agreement;  but  this  is 
not  material.  The  £10,000  first  mentioned  in  the  agreement  were  paid, 
and  a  d^ed  from  complainants  to  th.e  company  for  the  property  was 
placed  on  record  in  Boulder  county.  This  deed,  it  will  be  observed, 
was  substituted  for  that  which  was  first  made  out  toHaldeman,  and  was 
then  in  escrow  with  Wells,  Fargo  &  Company;  and  the  parties  say  that 
this  was  done  for  convenience,  and  to  save  the  necessity  of  recording  two 
deeds, — one  to  Haldeman,  and  another  from  Haldeman  to  the  company. 
At  all  events,  the  company  obtained  title  directly  from  complainants. 
Some  small  payments  were  made  on  the  further  sum  of  £55,000,  which 
by  the  agreement  was  to  be  paid  to  complainants  within  two  or  three 
months  thereafter.  Nothing  further  was  done  towards  completing  the 
sale  until  October  5,  1888,  when  a  proposition  in  writing  was  made  by 
J.  Fenton  Seymour  as  agent  for  complainants  to  certain  persons  who  had 
become,  or  were  about  to  become,  stockholders  in  the  company,  as  fol- 
lows: 

"First,  In  payment  of  thirty-five  hundred  pounds  to  Wells,  Fargo  &  Com- 
pany, we  agree  to  start  the  mine  at  work  in  name  of  company.  Said  sum  to 
credit  of  Col.  Seymour.  Second,  Company  to  send  cashier  and  engineer  if 
they  think  fit,  and  Colonel  Seymour  to  be  resident  manager  and  director  for 
the  period  of  one  year.  Third.  AH  proceeds  to  be  transmitted  to  company 
bankers.  Fourth,  Mr.  Elder  to  deliver  75,000  shares  to  the  Scotch  subscribers, 
and  forty-five  thousand  to  Mr.  Rust  on  payment  of  said  sum.  Fifth,  The 
balance  of  shares  to  remain  in  Mr.  Elder's  hands  as  trustee  until  a  fin.il  set- 
tlement can  be  made  inside  of  three  months  after  acceptance  of  this  proposi- 
tion. Sixth.  Colonel  Wilson,  or  whoever  pays  the  thirty-five  hundred  pounds, 
to  receive  fifteen  thousand  shares  from  Mr.  Elder  on  the  final  settlement,  not 
later  than  three  months,  and  meantime  receive  a  legal  obligation  from  Mr. 
Elder  as  trustee.  Seventh,  On  resi^ation  of  Mr.  Elder  as  a  director,  Mr. 
Allen  to  be  elected.  Eighth,  Thirty-five  hundred  pounds  to  be  paid  so  soon 
as  the  company  can  register  the  transfer  of  the  75,000  shares." 

The  £3,500  mentioned  in  this  proposition  were  paid  to  complainants, 
and  accepted  by  them,  on  the  15th  day  of  December,  1888;  and  it  is 
sufficiently  shown  that  Seymour  thereafter  held  possession  of  the  prop- 
erty for  the  company.  An  agreement  made  by  Haldeman  and  one  H. 
E.  Gilbert,  who,  prior  to  the  organization  of  the  company,  seems  to  have 
been  set  up  as  its  representative,  of  date  May  16,  1887,  and  another 
agreement  of  date  September  10,  1887,  between  the  company,  Halde- 
man, and  Gilbert,  suflSciently  show  that  the  375,000  shares  deposited 
with  Wells,  Fargo  &  Company,  and  by  the  agreement  of  August  18, 
1887,  transferred  to  Elder  as  trustee,  were  given  to  Haldeman  in  pay- 
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ment  for  the  property,  and  a  principal  point  in  controversy  between  com- 
plainants and  respondent  is  whether  they  were  also  accepted  by  re- 
spondents in  the  same  way.  It  is  clear  enough,  however,  that  this  is  not 
the  effect  of  the  agreement  of  August  18,  1887,  for  by  the  terras  of  that 
instrument  Elder  was  to  hold  the  shares  "to  the  intent  that  the  said 
shares  should  be  held  as  security  for  the  due  performance  of  the  follow- 
ing conditions,"  and  then  follow  the  conditions  for  the  payment  of  the- 
£10,000  and  the  £45,000;  and  the  final  clause  which  gives  Seymour 
the  right  to  forfeit  the  amount  paid,  and  to  claim  the  shares,  is  only 
an  option  in  case  of  default,  which  complainants  were  in  no  way  bound 
to  accept. 

It  is  said,  however,  that  the  corporation  was  not  a  party  to  this  agree* 
ment,  and  that  Haldeman  was  not  its  agent  in  making  it.  Having  ac- 
cepted title  according  to  its  terms,  and  paid  some  part  of  the  money  men- 
tioned in  the  agreement,  the  corporation  is  not  now  in  a  position  to  deny 
its  authority,  and  the  agreement  must  be  regarded  as  having  beea 
made  by  the  corporation  or  in  its  behalf,  or,  at  all  events,  as  having  been 
ratified  by  it.  It  is  also  urged  that  complainants  waived  their  right  to 
a  vendor's  lien  upon  sale  of  the  property  by  taking  security  for  the  pur- 
chase money, — first,  in  withholding  the  deed;  afterwards,  in  retaining 
possession;  and  again,  by  the  pledge  of  shares  in  the  hands  of  Elder  as 
trustee;  and  it  must  be  conceded  that  all  these  things  were  done  by  com- 
plainant with  a  view  to  secure  the  purchase  money.  When  the  matter 
was  first  presented,  I  was  of  the  opinion  that  by  these  acts  complainants 
had  waived  their  lien,  and  so  stated  to  counsel;  but,  upon  looking  into 
the  authorities,  I  have  reached  a  different  conclusion.  As  stated  by  i-e- 
spondent's  counsel,  although  resting  upon  the  contract  of  sale,  the  lien  is 
quite  independent  of  it,  being  implied  from  the  contract,  rather  than  ex- 
pressed in  its  terms.  Where  there  is  no  waiver  of  lien,  express  or  im- 
plied, it  will  be  recognized  and  enforced,  and  taking  security  for  the  pur- 
chase money  is  only  presumptive  evidence  of  waiver.  2  Jones,  Liens,  § 
1090.  In  all  that  was  done  by  complainants  throughout  the  whole  ne- 
gotiation there  is  no  satisfactory  evidence  of  intention  to  abandon  the^ 
property  as  security  for  the  purchase  money.  Certainly,  in  withholding 
the  deed  and  the  possession,  they  manifested  the  strongest  disposition  to 
hold  onto  the  property  until  the  monei^  should  be  paid;  and,  as  to  the 
shares  of  stock,  they  assumed  only  a  right  of  possession  until  the  pur- 
chase money  should  be  paid.  Apparently  the  stock  was  to  be  sold  by 
Haldeman,  or  by  some  one  connected  with  the  company,  and  complain- 
ants were  not  bound  to  do  anything  in  that  way.  They  merely  required 
that  the  stock  should  be  held  by  a  trustee,  subject  to  sale  by  Haldeman, 
until  the  purchase  money  should  be  paid.  In  this  way,  also,  they  were 
in  a  sense  holding  onto  the  property  as  security  for  the  purchase  money, 
in  so  far  as  the  stock  represented  the  property.  In  Cordova  v.  Hood^  17 
Wall.  1,  it  is  held  that  the  matter  of  waiver  is  to  be  determined  upon  all 
the  circumstances  of  the  case;  and,  if  nothing  appears  to  show  it  affirm- 
atively, the  lien  may  be  recognized  and  enforced. 

1  find  nothing  in  these  negotiations  to  support  the  conclusion  that  de^ 
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fendants  intended  to  abandon  the  property  as  security  for  the  purchase 
money.  As  a  farther  defense,  respondent  contends  that  the  lien  was 
"waived  by  that  clause  of  the  agreement  of  August  18,  1887,  by  which 
the  title  to  the  mine  was  to  be  registered  "free  from  all  charges  and  in- 
cumbrances;" complainants  thereby  agreeing  to  give  the  company  a  clear 
title.  This  is  undoubtedly  a  correct  construction  as  to  antecedent  trans- 
actions, but  it  is  not  to  be  taken  to  refer  to  the  negotiation  then  pending. 
An  agreement  to  convey  without  incumbrance  means  only  that  the  title 
shall  be  clear  at  the  date  of  the  agreement.  Whatever  is  incorporated 
into  the  agreement,  or  grows  out  of  it,  is  not  affected  by  such  an  obliga- 
tion. It  has  never  been  understood  that  a  vendor's  lien  is  waived  by 
covenants  of  warranty  inserted  in  the  deed  of  conveyance;  and  so  in  this 
article  complainants  must  be  understood  as  saying  that  the  title  winch 
would  be  given  to  the  company  by  their  deed  was  free  from  incum- 
brance. If  the  contract  had  provided  for  security  by  mortgage  or  trust- 
deed,  it  would  be  absurd  to  say  that  by  the  clause  under  consideration 
such  security  would  be  waived;  and  this  clause  has  no  relation  whatever 
to  the  vendor's  lien. 

Further  on  in  the  same  instrument  provision  is  made  for  the  payment 
of  £55,000  of  the  purchase  money,  and  so  the  article  itself  gives  notice 
of  the  fact  that  a  lai^e  part  of  the  purchase  money  was  still  due.  Upon 
the  face  of  the  instrument,  it  cannot  be  assumed  that  the  premises  were 
free  and  clear  from  incumbrance  in  respect  to  the  purchase  money.  Re- 
ferring to  the  same  clause,  respondent  maintains  that  complainants  are 
estopped  of  their  lien  from  having  participated  in  the  sale  of  shares  of 
stock  of  the  company.  It  is  urged  that  having  agreed  to  invest  the  com- 
pany with  a  clear  title  to  the  mine,  and  having  sold  shares  of  the  com- 
pany's stock  upon  that  representation,  they  shall  not  be  permitted  to 
take  the  company's  property,  and  thus  destroy  the  value  of  the  shares  so 
sold.  As  already  stated,  the  stock  was  sold  by  Haldeman  or  by  the 
company;  but,  if  the  stock  had  been  sold  by  complainants,  there  was  in 
fact  no  representation  as  to  the  vendor's  lien.  As  already  explained,  the 
agreement  to  convey  without  incumbrance  relates  to  the  state  of  the  ti- 
tle at  that  time,  and  not  to  anything  growing  out  of  the  sale  itself.  Mr. 
Justice  Story  says,  (2  Eq.  Jur.  §  1224:) 

"Generally  speaking,  the  lien  of  the  vendor  exists,  and  the  burden  of  proof 
is  on  the  purchaser  to  establish  that  in  the  particular  case  it  has  been  inten- 
tionally displaced  or  waived  by  consent  of  the  parties.  If,  under  ail  the  cir- 
cumstances, it  remains  In  doubt,  then  the  lien  attaches." 

There  is  much  in  the  record,  to  which  the  learned  and  elaborate  argu- 
ments of  counsel  have  been  addressed,  which  somewhat  tends  to  show 
an  intention  on  the  part  of  complainants  to  waive  their  lien  on  the  prem- 
ises conveyed;  but,  in  my  judgment,  it  falls  short  of  establishing  the 
fact,  and  therefore  I  am  constrained  to  enforce  a  lien  for  the  purchase 
money.  This,  of  course,  excludes  the  part  which  was  to  be  paid  in 
stock  of  the  company,  and  it  has  no  reference  to  expenditures  of  com- 
plainant on  the  property  since  the  conveyance.  The  bill  prays  for  these 
expenditures,  but  they  were  not  pressed  in  argument,  and  I  see  no  rea- 
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son  for  allowing  them.  Probably- counsel  will  be  able  to  agree  as  to  the 
amount  of  unpaid  purchase  money,  and  if  they  cannot  do  so  it  maj"  be 
necessary  to  refer  the  cause  for  the  purpose  of  ascertaining  the  amount. 


People  ex  rd.  Van  Dyke  v.  Colorado  Cent.  R.  Co.  ei  oZ. 

{Circuit  Court,  D.  Colorado,    June  27, 1890.) 

1.  Federal  CJourt— Jurisdiction— Removed  Case— Mandamus. 

Where  a  petition  for  mandamus  of  which  a  state  court  has  jurisdiction  is  re- 
moved to  the  federal  court,  the  latter  court  will  have  jurisdiction  of  the  suit, 
though  it  would  be  beyond  its  jurisdiction  if  originally  brought  therein. 

3.  Same— Territorial  Limits. 

In  the  absence  of  express  authority  by  act  of  congress,  a  federal  court  has  no 
jurisdiction  to  compel  the  operation  of  a  railroad  outside  of  the  state  in  which  the 
court  sits. 
8.  Mandamus— Pleading. 

"Where  a  private  person  petitions  iov  Sk  mandamus  "on  behalf  of  the  people  of 
the  state, "  he  must  show  in  his  x>etition  and  in  the  alternative  writ  that  he  is  a  cit- 
izen of  the  state,  and  that  his  interests  as  such  citizen  are  injuriously  affected  by 
the  acts  complained  of. 

4.  Railroad  Companies— Regulation— Mandamus— Pleading. 

An  allegation  in  the  alternative  writ  that  the  defendant  ran  and  operated  a  cer- 
tain line  of  railroad,  and  that  said  defendant  was  a  corporation  of  the  state  in 
which  the  suit  is  brought,  without  showing  when  or  for  wnat  purpose  it  was  char- 
tered, or  what  railroad,  if  any,  it  built,  or  was  authorized  to  buUd,  is  not  sufficient 
to  show  that  the  defendant  was  under  any  legal  obligation  to  operate  said  railroad. 
fi.  Same— Illegal  Lease. 

The  lessee  of  a  railroad  under  a  lease  wbich  all  parties  admit  to  be  illegal,  can- 
not be  compelled  by  mandamus  to  operate  such  road. 

At  Law.     On  petition  for  mandamus. 

On  the  28th  day  of  August,  1889,  there  was  filed  in  the  district  court 
of  Larimer  county,  in  this  state,  a  petition,  the  material  parts  of  which 
are  as  follows : 

"Your  petitioner,  Isajic  N.  Van  Dyke,  on  behalf  of  the  people  of  the  state  of 
Colorado,  respectfully  represents  unto  your  lienor  that  he  is  informed  and  be- 
lieves that  heretofore,  to- wit,  on  the  12th  day  of  May,  A.  D.  1884,  the  Colorado 
Central  Railroad  Company  was  a  corporation  of  the  state  aforesaid;  that  said 
railroad  extended  through  and  from  the  city  of  Fort  Collins  to  the  northern 
line  of  said  state,  and  from  said  northern  line  of  said  state  through  and  to  the 
city  of  Cheyenne,  in  the  territory  of  Wyoming,  and  was  then  being  run  and 
operated  under  one  management  from  said  city  of  Fort  Collins  to  said  city  of 
Cheyenne,  aforesaid,  and  was  by  its  being  run  and  operated  of  great  financial 
yearly  value  to  the  plaintiff,  the  people  of  said  state,  which  was  then,  and  has 
been  hitherto,  and  is  now,  well  known  to  the  defendants  hereto." 

The  petition  then  alleges  that  the  company  mortgaged  its  road  to  the 
defendants  Jay  Gould  and  I'^'rederick  L.  Ames;  states  that,  about  the 
20th  of  February,  1879,  the  Colorado  Central  Company  leased  its  radlroad 
to  the  defendant  the  Union  Pacific  Railroad  Company  for  the  term  of  50 
years,  and  sets  out  the  terms  of  the  lease,  and  avers  "that  the  leasing  of 
the  said  Colorado  Central  Railroad  to  the  Union  Pacific  Railroad  Com- 
pany was  done  at  the  instance  of  Jay  Gould  and  Frederick  L.  Ames;  that 
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when  aocomplisbed  it  was  the  selling  and  leasing  of  a  competing  line, 
and  done  in  violation  of  the  statute  laws  of  the  state  of  Colorado."  It  is 
averred  that  for  a  period  of  five  years  last  past"  the  defendants  have 
failed  and  refused  to  equip,  operate,  and  run  that  part  of  the  Colorado 
Central  Railroad  extending  from  Fort  Collins  to  the  northern  line  of  the 
state  of  Colorado,  and  from  thence  to  the  city  of  Cheyenne,  in  the  terri- 
tory of  Wyoming,  and  that,  by  reason  of  the  failure  to  operate  said  line 
of  road,  "the  people  are  compelled,  when  they  wish  to  travel  to  Cheyenne, 
to  go  upon  and  use  another  line  of  railroad  operated  by  the  Union  Pacific 
Railroad,  making  the  distance  much  longer,  with  loss  of  time,  change 
of  trains,  and  other  inconveniences  too  numerous  to  enumerate."  It  is 
alleged  the  people  have  been  damaged  by  the  neglect  and  refusal  to  oper- 
ate the  line  of  road  mentioned  in  the  sum  of  $500,000,  for  which  a  judg- 
ment is  asked;  and  the  petition  concludes  with  a  prayer  that  the  defend- 
ant may,  by  writ  of  mandamvs^  be  required  and  compelled  to  put  said 
line  of  road  in  repair  and  operation,  and  to  operate  the  same. 

On  the  petition  of  the  defendant  the  Union  Pacific  Railroad  Company, 
a  corporation  of  the  United  States,  the  cause  was  removed  into  this  court 
on  the  authority  of  .Pacific  Railroad  Removal  Ciz^es,  116  U.  S.  1,  5  Sup. 
Ct.  Rep.  1113.  An  alternative  writ  of  wandamui^  substantially  in  the 
terms  of  the  petition,  issued  out  of  this  court.  The  respondents  filed  a 
general  demurrer  and  answer  to  the  aUernative  writ. 

Among  other  defenses,  the  following  are  set  up  in  the  answer: 
**That  the  relator  in  this  case  has  no  right  or  authority  whatever  to  make 
or  flle  the  petition  herein,  or  to  maintain  this  action.  That  this  action  pur- 
ports to  relate  to  a  line  of  railroad  from  Fort  Collins,  in  the  state  of  Colorado, 
to  Cheyenne,  in  the  territory  of  Wyoming,  and  that  this  court  has  no  juris- 
diction over  the  subject-matter  stated  in  the  petition  and  writ  herein.  Admit 
that  there  may  at  one  time  have  been  a  lease  made  by  the  Colorado  Central 
Railroad  Company  to  the  Union  Pacific  liailroad  Company,  but  deny  that  it 
is  as  stated  in  said  petition  and  writ;  and  allege  that,  if  there  ever  was  any 
such  lease,  that  the  same  waa  never  in  effect  or  operative  on  said  companies; 
and  further  allege  that  the  said  the  Colorado  Central  Railroad  Company  had  no 
right  or  authority  to  lease,  and  the  said  the  Union  PaclGc  Railroad  Company  had 
no  right  to  take  a  lease  of,  said  premises,  and  that,  as  a  matter  of  fact,  it  never 
did  take  the  same;  and  that  such  lease,  if  any  there  is  or  was,  is  not  now, 
and  never  has  been,  in  force  or  effect.  That  defendants  are  not»  neither  is 
either  of  them,  under  any  obligiition  whatever  to  construct,  maintain,  or  oper- 
ate said  railroad  under  their  charter  or  charters  or  otherwise.  That  there  is 
no  necessity  whatever  for  the  repairing,  maintaining,  and  operating  of  said 
railroad  described  in  said  petition  and  writ.  That  the  people  of  Fort  Collins 
and  vicinity  have  direct  and  adequate  railway  connections  with  said  Cheyenne 
by  railroad  constructed,  operated,  and  maintained  between  Fort  Collins  and 
said  Cheyenne  by  way  of  Greeley,  and  thence  directly  to  Cheyenne,  and  that 
they  have  not  been  damaged  in  any  way  or  manner  whatsoever.  That  said 
railroad  between  said  Fort  Collins  and  Cheyenne  runs  through  a  very  thinly 
settled  country,  and  ther^  are  very  few  settlers  along  the  line  of  said  railroad, 
and  very  little  local  travel,  and  that  the  same  could  not,  when  operated,  and 
could  not  now»  if  repaired,  maintained,  and  operated,  be  made  to  pay  the  run- 
ning expenses  thereof;  and  this  is  especially  true  from  the  fact  that  all  of  the 
business  is  now  done  without  any  inconvenience  whatever  over  and  by  way 
of  the  line  of  railroad  above  described, ** 
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Testimony  has  been  taken  from  which  it  appears  that  the  line  of  road 
from  Fort  Collins  to  Cheyenne  was  operated  until  the  year  1882,  when 
trains  were  discontinued,  and  have  not  since  been  run;  that  the  country 
between  Fort  Collins  and  Cheyenne  is  sparsely  settled,  and  that  the  road 
between  these  points  could  not  be  made  to  pay  running  expenses;  that 
the  citizens  of  Fort  Collins  and  vicinity  can  reach  Cheyenne  by  rail  via 
the  Greeley,  Salt  Lake  &  Pacific  and  Denver  Pacific  Railroads, — ^the  dis- 
tance by  these  roads  from  Fort  Collins  to  Cheyenne  being  79  miles,  and 
by  the  line  of  the  Colorado  Central,  as  formerly  run,  48.1  miles.  The 
general  direction  of  the  Denver  Pacific  and  the  Colorado  Central  between 
Fort  Collins  and  Cheyenne  is  the  same,  but  to  reach  the  Denver  Pacific 
from  Fort  Collins  passengers  have  to  pass  over  the  Greeley,  Salt*  Lake 
&  Pacific  Railroad,  a  distance  of  24  miles,  in  a  south-easterly  direction, 
to  Greeley. 

Isaac  N.  Van  DyJee^  for  the  relator. 

Teller  &  Orahoody  for  respondents. 

Caldwell,  J.,  (after  stating  the  facts  as  above.)  The  writ  of  mandamus 
is  no  longer  a  prerogative  writ,  but  it  is  now  regarded  as  in  the  nature 
of  an  action  by  the  relator  against  the  respondent  for  the  enforcement  of 
a  legal  right  or  duty  which  cannot  be  fully  or  adequately  enforced  in  any 
other  mode.  It  is  used  only  to  compel  action  and  enforce  the  perform- 
ance of  a  pre-existing  duty.  One  who  invokes  its  powers  must  show  a 
clear  legal  right  to  have  the  act  performed,  and  performed  in  the  manner 
prayed  for,  and  by  the  person  or  corporation  sought  to  be  coerced.  Every 
fact  essential  to  the  exercise  of  the  jurisdiction  must  be  distinctly  stated, 
and  the  relator's  right  to  the  relief  he  seeks  must  be  clearly  made  to  ap- 
pear by  the  averments  of  the  petition  and  alternative  writ.  It  must  be 
made  to  appear  that  the  writ  will  be  efiectual  as  a  remedy,  and  that  the 
court  granting  it  has  the  jurisdiction  to  enforce  compliance  with  its  com- 
mands. Whether  a  writ  of  mandamus  shall  be  issued  is  in  every  case  a 
matter  resting  largely  in  the  discretion  of  the  court,  and  depends  upon 
all  the  surrounding  facts  and  circumstances.     Mor.  Priv.  Corp.  §  1134. 

These  well-setlled  principles  must  be  applied  in  the  decision  of  the 
case  at  bar.  The  circuit  court  of  the  United  States  can  exercise  no  orig- 
inal jurisdiction  by  mandamus^  except  when  the  jurisdiction  is  specially 
conferred  by  an  act  of  congress,  as  was  done  by  the  act  of  March  3, 1873, 
(17  St.  509.)  U.  S.  V.  RaUroad  Co.,  2  Dill.  527,  3  Dill.  515,  and  91  . 
U.  S.  343.  In  those  courts  the  writ  is  granted  only  in  aid  of  an  exist- 
ing jurisdiction,  but  this  cause  was  removed  from  a  state  court  into  this 
court;  and  it  has  been  decided  by  Mr.  Justice  MOiLER  on  the  circuit 
that  a  petition  for  a  mandamus  in  a  state  court  is  "a  suit  of  a  civil  nature 
at  law,"  within  the  meaning  of  the  act  of  congres^  of  March  3,  1873,  and 
that  it  "is  a  suit  within  the  language  and  purpose. and  policy  of  the  re- 
moval act."  Washington  Imp.  Oo.  v.  Kansas  Pac.  R.  Q).,  6  Dill.  489. 
If  it  is  "a  suit"  which  can  be  removed  into  this  court,  then  this  court 
must  have  jurisdiction  to  try  it.  The  object  of  removing  a  case  from 
the  state  to  the  federal  court  is  to  try  it  in  the  latter  court.     Any  cause 
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that  cannot  be  tried  in  the  federal  court  after  it  is  removed  into  that 
court  for  want  of  jurisdiction  is  not  a  removable  case.  The  ciiuse  being 
one  that  is  removable  under  the  removal  acts,  this  court  has  jurisdiction 
to  try  and  determine  it,  although  its  nature  is  such  that  it  could  not 
have  been  brought  originally  in  this  court. 

It  is  the  settled  law  in  this  court  that  a  private  person,  whose  rights 
are  afiFected  in  common  with  those  of  the  public,  niuy,  without  the  in- 
tervention of  the  attorney  general,  move  for  a  mand/xmua  to  compel  a 
railroad  company  to  operate  its  road  as  required  by  law.  RaUroad  Co. 
V.  HaU^  91  U.  S.  848,  8  Dill.  616.  But  when  a  private  person  moves 
for  a  mandamuB^  ''on  behalf  of  the  people  of  the  state,"  he  must  show 
that  he  is  one  of  them,  and  that  his  interests  as  a  citizen  of  the  state  are 
injuriously  affected  by  the  wrong  complained  of.  In  the  petition,  and 
the  alternative  writ  in  this  case,  the  relator's  name  alone  is  given.  It 
is  not  stated  that  he  is  a  citizen  or  inhabitant  of  the  United  States  or  of 
this  state,  or  that  he,  personally,  has  beeil  injured  by  the  alleged  wrong, 
or  that  he  has  any  interest  whatever  in  the  controversy  he  has  set  on 
foot. 

And  the  petition  and  alternative  writ  are  equally  defective  in  describ- 
ing the  defendant  the  Colorado  Central  Bailroad  Company  and  its  legal 
obligations  to  the  public.  These  defects  are  not  helped  by  anything  in 
the  respondent's  answer.  The  only  allegation  in  the  petition  concerning 
the  Colorado  Central  Railroad  Company,  upon  which  alone,  if  upon  any 
one,  rests  the  obligation  to  operate  the  line  of  road  in  question,  is  the 
following: 

«'0n  the  12th  day  of  May,  1884,  the  Colorado  Central  Railroad  Company 
was  a  corporation  of  the  state  aforesaid;  that  said  railroad  extended  through 
and  from  the  city  of  Fort  Collins  to  the  northern  line  of  aaid  state,  and  from 
said  northern  line  of  the  state  to  and  through  the  city  of  Cheyenne,  in  the  ter- 
ritory of  Wyoming,  and  was  being  run*  and  operated  under  one  management." 

And  the  all^ation  in  the  alternative  writ  is  briefer  still,  being  'Hhat 
on  the  10th  day  of  August,  1884,  the  Colorado  Central  Railroad  Com- 
pany ran  and  operated  a  line  of  railroad  from  Fort  Collins,  in  the  state 
of  Colorado,  to  Cheyenne,  in  the  territory  of  Wyoming." 

When  the  company  was  chartered,  for  what  purpose  it  was  chartered, 
where  it  was  authorized  to  build  a  railroad  or  railroads,  and  what  rail- 
road or  railroads,  if  any,  it  did  build,  is  not  stated,  and  nowhere  ap- 
pears in  this  record.  It  is  stated  "that  on  the  12th  day  of  May,  1884, 
the  Colorado  Central  Railroad  Company  was  a  corporation  of  the  slate 
aforesaid;"  but  it  is  nowhere  averred  that  that  corporation  ever  built  a 
foot  of  railroad.  It  is  not  stated,  and  in  this  proceeding  cannot  be  im- 
plied from  what  is  stated,  that  the  road  from  Fort  Collins  to  Cheyenne 
was  built  by  the  defendant,  or  that  it  was  built  by  any  company  under 
a  charter  granted  by  this  state.  It  is  obvious  that  a  part  of  it  was  not 
so  built,  for  this  state  could  not  grant  a  charter  to  a  company  that  would 
authorize  it  to  exercise  in  Wyoming  the  powers  indispensable  to  build- 
ing a  railroad  in  that  territory,  particularly  the  right  of  eminent  domain. 
Not  the  slightest  reference  is  made  to  any  charter  or  other  obligation  or 
v.42F.no.l2— 41 
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contract  that  imposed  on  the  Colorado  Central  Railroad  Company  any 
obligation  either  to  build  or  to  operate  this  or  any  other  railroad  in  this 
state.  During  the  argument,  the  court  asked  for  the  charter  of  the  Col- 
orado Central  Railroad  Company,  and  counsel  for  the  defendant  handed 
the  court  a  pamphlet  which  it  was  said  contained  it;  but,  upon  an  in- 
spection of  that  document,  the  court  is  unable,  unaided  by  testimony 
not  in  the  record,  to  say  that  this  road  was  built  under  the  charter. 
Indeed,  the  name  given  to  the  corporation  in  that  charter  is  not  the  name 
by  which  the  defendant  is  sued.  The  references  in  the  petition  and  al- 
ternative writ  to  mortgages  executed  by  the  Colorado  Central  Railroad 
Company,  and  the  claim  for  $500,000  damages,  and  the  proofs  on  that 
subject,  are  all  irrelevant  in  this  proceeding,  and  do  not  require  further 
consideration. 

The  Union  Pacific  Railroad  Company  is  made  a  defendant  as  a  lessee 
of  the  road,  and  it  is  alleged  that  it  is  bound  by  the  covenants  of  the 
lease  to  operate  the  road.  But  the  petition  of  the  relator  avers  that  this 
"leasing,  »  *  *  when  accomplished,  was  the  selling  or  leasing  of 
a  competing  line,  and  done  in  violation  of  the  statute  laws  of  the  state 
of  Colorado."  The  defendants  strike  hands  with  the  relator  on  this 
point,  and  aver  in  their  answer  that,  if  there  ever  was  any  such  lease, 
that  the  same  was  never  in  effect  or  operative  on  said  companies;  that 
the  Colorado  Central  Railroad  Company  had  no  right  or  authority  to 
lease,  and  the  Union  Pacific  Railroad  Company  had  no  right  to  take  a 
lease  of,  said  premises;  and  that,  as  a  matter  of  fact,  it  never  did  take 
the  same,  and  that  such  lease,  if  any  there  is  or  was,  is  not  now,  and 
never  has  been,  in  force  or  effect.'*  As  the  relator  and  respondents  are 
agreed  that  the  lease  was  void,  that  ends  the  case  as  to  the  Union  Pacific 
Railroad  Company;  for  if  the  lease  is  void  it  imposes  no  obligation  on 
the  Union  Pacific  Railroad  Company  to  operate  the  road.  Where  both 
parties  to  a  suit  agree  that  a  given  instrument  is  void,  the  court  will  not, 
on  its  own  motion,  uphold  and  enforce  that  instrument  in  that  case.  It 
is  well  settled  that  the  railroad  company  cannot  lease  its  road  in  the  ab- 
sence of  express  authority.  Whether  such  authority  existed  in  this  case 
the  court  does  not  inquire  or  decide,  because  the  parties  in  their  plead- 
ings have  advised  the  court  that  it  did  not. 

As  a  general  rule,  a  railroad  company  accepting  a  charter  from  the 
sjtate,  under  and  in  pursuance  of  which  it  builds  its  road,  may  be  com- 
pelled to  operate  it  after  it  is  built,  and  will  be  compelled  to  do  so  if  it 
has  received  state  aid,  or  if  its  charter  in  terms  imposes  this  obligation. 
State  V.  Railroad  Co.,  29  Conn.  538;  State  v.  Railroad  Co.,  7  Neb.  357; 
Mor.  Priv.  Corp.  §§  1115,  1116. 

In  Morawetz  on  Corporations  (section  1119)  it  is  said: 

"The  duty  of  a  railroad  company  to  operate  its  road  requires  it  merely  to 
meet  the  public  wants  and  exigencies.  If  there  is  not  sufficient  traffic  over  a 
particular  line  of  road  to  pay  for  the  expense  of  running  trains,  tliis  is  suffi- 
cient evidence  that  the  public  do  not  require  it  to  be  kept  in  operation,  and  in 
such  case  the  company  may  cease  operating  the  road,  unless  this  be  contrary 
to  the  express  terms  of  its  charter." 
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Such  18  the  rule  in  Massachusetts.  Com.  v.  Railroad  Co.y  12  Gray, 
180.     In  the  case  last  cited  the  court  says: 

''Again,  it  is  to  be  considered  that  the  respondent  corporation  has  under  Its 
charter  other  roads  to  maintain  and  other  duties  to  the  public  to  discharge,  and 
the  running  of  passenger  trains  on  these  branches  might  exhaust  its  resources, 
and  render  it  incapable  of  discharging  these  other  duties.  It  would  seem  to 
be  therefore  not  only  its  right,  but  its  duty,  to  exercise  a  sound  discretion  in 
the  use  of  its  capital,  lest,  by  exhausting  it  upon  trains  that  were  not  required 
by  the  public  wants,  it  should  deprive  itself  of  the  means  of  running  at  rea- 
sonable rates  those  that  were.  The  point  is  made  in  the'arguraent  for  the 
commonwealth  that,  because  the  respondents  have  for  a  time  maintained  the 
roads  in  running  regular  trains  for  freight  and  passengers,  they  are  bound  to 
continue-to  run  until  authorized  by  the  legislature  to  stop.  We  cannot  see 
that  a  beginning  to  run  these  trains  rendered  their  continuance,  at  whatever 
cost  or  sacrifice,  a  legal  duty." 

But  whether  the  cases  that  hold  that  a  railroad  company  which  has 
not  received  state  aid,  and  which  is  not  bound  by  the  express  terms  of 
its  charter  to  operate  its  road,  may  cease  to  operate  it,  if  it  cannot,  by 
prudent  management,  be  made  to  pay  running  expenses,  and  whether 
that  doctrine  is  applicable  to  this  case,  we  are  not  called  upon  to  decide, 
and  do  not  decide;  because,  giving  to  the  relator's  petition  and  the  alter- 
native writ  the  most  liberal  construction,  they  do  not  show  that  the 
Colorado  Central  Railroad  Company  is  under  any  obligation  to  operate 
this  road,  in  any  state  of  case  or  upon  any  conditions  whatever.  In  a 
word,  the  alternative  writ  is  so  barren  of  the  qualities  essential  to  a  good 
writ,  is  such  an  imperfect  skeleton,  that  the  court,  by  the  most  liberal 
intendment,  cannot  award  a  peremptory  writ  upon  it.  It  leaves  every- 
thing to  conjecture,  and  that  is  too  uncertain  to  found  a  judgment  upon. 
In  Morawetz  on  Private  Corporations  (section  1134)  it  is  said: 
''It  may  be  doubted,  therefore,  whether  it  be  a  rale  applicable  in  all  cases, 
that  the  courts  will  compel  a  railroad  company  to  operate  its  line  of  road,  even 
though  the  duty  of  the  company  be  clear.  The  difficulty  of  supervising  un- 
willing agents  in  the  performance  of  a  continuing  duty,  of  so  complicated  a 
nature  as  that  of  properly  managing  a  railroad,  involving  the  exercise  of  a 
large  amount  of  discretion  and  technical  skill,  would  in  many  cases  prove  a 
serious  obstacle  in  the  way  of  such  an  attempt.  Whether  a  writ  of  mandamus 
shall  be  issued  is  in  every  case  a  matter  resting  largely  in  the  discretion  of 
the  coui*t,  and  depends  upon  all  the  surrounding  facts  and  circumstances." 

And  the  court,  in  the  exercise  of  this  discretion,  will  never  attempt  to 
compel  the  specific  performance  of  an  obligation  when  it  is  apparent  that 
the  attempt  would  prove  unavailing.  Id.  The  specific  object  of  the 
relator  set  out  in  the  petition,  and  the  mandatory  clause  of  the  alterna- 
tive writ,  is  to  compel  the  defendant  to  operate  a  railroad  from  Fort  Col- 
lins, Colo.,  to  Cheyenne,  Wyo.  This  is  the  gravamen  of  the  relator's 
case.  Communication  with  Cheyenne  is  what  is  wanted.  The  oper- 
ation of  the  road  to  the  state  line  would  not  accomplish  what  the  relator 
seeks,  and  is  not  what  is  asked  for. 

It  is  highly  improbable  that  this  state  ever  granted  to  defendant  a 
charter  by  virtue  of  which  it  built  or  could  have  built  a  railroad  beyond 
the  limits  of  the  state;  audit  is  quite  certain  no  court  sitting  in  this  state 
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can,  by  mnndamvs,  compel  the  construction  or  operation  of  a  railroad  in 
any  other  state  or  territory  of  the  Union.  Nor  can  a  United  States  court 
exercise  such  a  jurisdiction,  except  it  be  specially  conferred  by  act  of 
congress  in  respect  of  a  federal  corporation,  as  was  done  by  the  act  of 
March  3,  1873.  This  objection  alone  is  fatal  to  the  relator's  case  in  its 
present  form.  The  rule  on  this  subject  is  that  the  mandatory  clause  of 
the  alternative  writ  should  state  the  averments  of  title  or  right  which 
form  the  inducement  of  the  writ,  and  should  be  in  conformity  with  the 
legal  obligation  of  the  respondent.  If  it  exceeds  the  limits  of  such  legal 
obligation,  it  is  void.     High,  Extr.  Rem.  §  539. 

Assuming  everything  that  is  stated  in  the  alternative  writ  to  be  true, 
the  court  could  not  award  the  peremptory  writ.  It  is  not  a  case  of 
merely  defective  pleading  which  can  be  cured  by  amendment.  If  it 
were  so,  we  would  direct  the  proper  amendments  to  be  made,  although 
leave  to  amend  has  not  been  asked.  The  defects  relate,  many  of  them, 
to  matters  of  substance,  and. include  nearly  or  quite  every  averment  es- 
sential to  maintain  the  action;  and  to  make  amendments  that  would  show 
B.  prima  facie  case  would  be  to  make  an  entirely  new  case.  The  peremp- 
tory writ  is  denied,  and  the  alternative  writ  quashed,  and  the  case  dis- 
missed, at  the  costs  of  the  relator,  without  prejudice  to  his  right  to  bring 
another  action,  as  he  may  be  advised. 


CuMBnNa  V.  DisTBicT  Township  of  Doon. 

{Cio'cuU  Court,  N.  D.  low^o,  IT.  JD.    May  6, 1890.) 

1.  SOHOOL-DlSTHIOTS— RbFUNDINO  INDEBTEDNESS— IsSUB  OT  BONDS. 

The  refunding  of  an  outstanding  valid  bonded  indebtedness  of  an  Independent 
school-district,  under  Act  18th  Oen.  Assem.  Iowa,  c.  132,  allowing  any  independent 
school-district,  having  a  bonded  indebtedness  outstanding,  to  issue  negotiable  bonds 
for  the  purpose  of  funding  the  same,  is  not  the  creation  of  a  debt,  within  the  inhi- 
bition of  Const.  Iowa,  art.  11,  S  3,  providing  that  "no  countjr,  or  other  political  or 
municipal  corporation,  shall  be  allowed  to  become  indebted  in  any  manner,  or  for 
any  purpose,  to  an  amount  in  the  aggregate  exceeding  five  per  centum  on  the  value 
of  the  taxable  property  within  such  county  or  corporation.^ 

2.  Same— Increase  op  Indebtedness— Burden  op  Proof. 

In  an  action  against  the  district  on  such  refunding  bonds,  the  burden  is  on  de- 
fendant to  show  that  at  the  date  of  the  original  issuance  the  outstanding  indebted- 
ness of  the  district  exceeded  the  constitutional  limitation. 
8.  Same— Application  of  Proceeds — Duty  op  Pdrohasbb. 

The  right  of  the  owner  to  recover  on  such  bonds  cannot  be  defeated  because  apart 
of  the  proceeds  of  their  sale  was  misapplied.  The  statute  authorizes  a  sale  of  the 
bonds  in  open  market,  and  a  purchaser  cannot  be  charged  with  the  duty  of  seeing 
that  the  proceeds  of  the  sale  are  properly  applied. 

At  Law.     Action  on  interest  coupons. 
Davis  &  GauU,  for  plaintiff. 

Van  Wagener  &  McMillan  and  Kaufmann  &  Guernsey,  for  defend- 
ant. 

Shiras,  J.  This  action  is  based  upon  certain  interest  coupons  at- 
tached to  a  series  of  bonds  for  the  sum  of  $20,000,  issued  by  the  de- 
fendant, a  school  district  in  the  county  of  Lyon,  in  this  state.     The  de- 
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fense  is  that  the  bonds  were  issued  without  consideration,  without  au- 
thority of  law,  and  in  violation  of  section  3,  art.  11,  of  the  constitu- 
tion of  Iowa,  which  provides  that  no  municipal  or  political  corpora- 
tion within  the  state  shall  be  allowed  to  become  indebted  in  a  sum  ex- 
ceeding 5  percent,  of  the  assessed  valuation  of  the  taxable  property  within 
the  limits  of  the  corporatidn,  as  shown  by  the  last  preceding  state  and 
county  tax-lists.  By  written  stipulation  a  jury  was  waived,  and  the 
cause  submitted  to  the  court  upon  the  evidence  taken  in  writing,  and 
after  full  and  able  arguments  by  counsel  upon  the  legal  questions  involved. 
From  the  evidence  submitted,  I  find  the  following  facts: 

(1)  The  defendant,  the  district  township  of  Doon,  is  a  school-district 
in  Lyon  county,  Iowa,  created  under  the  provisions  of  the  laws  of  the 
state  of  Iowa,  having  power  to  contract  in  its  corporate  name,  to  issue 
negotiable  bonds,  and  to  sue  and  be  sued  in  its  corporate  name.  As 
originally  constituted,  the  district  included  six  congressional  townships 
of  land.  From  time  to  time  other  districts  have  been  set  ofif  therefrom, 
until  it  now  includes  only  two  congressional  townships. 

(2)  That  the  affairs  of  the  district  township  from  the  date  of  its  or- 
ganization have  been  badly  managed,  and,  through  fraud  and  incom- 
petency on  part  of  the  officers  of  the  district,  indebtedness  to  a  very 
large  extent  has  been  created  against  the  district,  part  of  which  was 
evidenced  by  bonds  of  the  district,  part  by  judgments  against  the  dis- 
trict, and  part  by  warrants  or  orders  drawn  on  the  different  funds. 

(3)  That  on  or  about  the  14th  day  of  June,  1881,  the  then  officers  of 
the  district  determined  to  undertake  the  refunding  of  the  outstanding 
bonded  indebtedness  of  the  district,  and  to  that  end  the  board  of  direct- 
ors of  said  district,  on  the  9th  day  of  July,  1881 ,  adopted  the  following 
resolution  by  an  unanimous  vote: 

"July  9th.  81. 
"Be  it  hereby  resolved  tliat  the  resolution  of  the  board  passed  June  14, 
1881,  at  a  special  session,  be  hereby  set  aside  and  declared  void,  and  the  fol- 
lowing resolution  be  passed:  That  as  there  is  a  large  bonded  judgment  debt 
upon  the  district  of  Doon,  and  as  the  records  fail  to  show  the  total  amount  of 
said  bonds  outstanding  and  unpaid,  and  as  we  deetn  it  for  the  best  interest  of 
the  district  that  all  of  this  debt  should  be  under  one  form,  and  that  the  full 
amount  may  be  known,  and  the  rate  of  Interest  lowered,  be  it  resolved,  that 
we  issue  bonds  for  the  purpose  of  funding  the  outstanding  bonded  indebted- 
ness of  the  district  to  an  amount  not  exceeding  twenty-five  thousand  dollars, 
and,  in  the  event  of  a  less  amount  being  needed,  then  only  such  an  amount 
shall  be  issued  as  shall  be  required  to  take  up  all  said  debt,  said  bonds  to  be 
issued  as  authorized  by  chapter  182  of  the  acts  of  the  18th  General  Assembly 
of  the  state  of  Iowa,  authorizing  the  funding  of  outstanding  bonded  indebt- 
edness of  school-districts.  That  said  bonds  shall  bear  seven  per  cent,  inter- 
est, payable  semi-annually,  said  Interest  payable  at  bank  of  Rock  Hapids, 
Iowa.  Said  bonds  shall  run  for  ten  years,  payable  after  five  years,  at  the 
pleasure  of  the  district.  That  the  treasurer  shall  keep  a  record  of  the  bonds 
issued,  in  numbers  and  amounts,  and  the  name  of  the  parties  to  whom  sold, 
with  their  post-office  address.  Tliat  B.  L.  Richards,  cashier,  is  hereby  ap- 
pointed refunding  agent  to  negotiate  said  bonds.  That  all  indebtedness  of 
the  district  before  mentioned  shall  be  taken  up  by  said  Richards,  only  upon 
order  from  the  treasurer  of  the  district.    That  all  of  the  said  indebtedness 
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shall  be  paid  by  said  Richards,  and  he  shall  render  a  statement  itemized  of 
said  operations,  and  surrender  vouchers,  wlienever  demanded  by  the  school 
board  of  this  district.  On  motion  of  Clatiin  above  motion  unanimously 
adopted." 

(4)  That,  in  pursuance  of  said  resolution,  negotiable  bonds,  with  in- 
terest coupons  attached,  were  prepared  and  duly  signed  by  the  proper 
officers  of  the  district;  said  bonds  having  printed  thereon  chapter  132 
of  the  Acts  of  the  18th  General  Assembly  of  the  state  of  Iowa.  The  fol- 
lowing is  a  copy  of  the  statute,  and  of  the  bonds  and  coupons: 

**Be  it  enacted  by  the  general  assembly  of  the  state  of  Iowa:  Section  1. 
That  any  independent  school-district  or  district  township,  now  or  hereafter 
having  a  bonded  indebtedness  outstanding,  is  hereby  authorized  to  issue  ne- 
gotiable bonds  at  any  rate  of  interest  not  exceeding  seven  per  cent,  per  an< 
num.  payable  semi-annually,  for  the  purpose  of  funding  said  indebtedness; 
said  bonds  to  be  Issued  upon  a  resolution  of  the  board  of  directors  of  said  dis- 
trict: provided,  that  said  resolution  shall  not  be  valid  unless  adopted  by  a  two- 
thirds  vote  of  said  directors. 

"Sec.  2.  Tlie  treasurer  of  such  district  is  hereby  authorized  to  sell  the  bonds 
provided  for  in  this  act  at  not  less  than  their  par  value,  and  apply  the  pro- 
ceeds thereof  to  the  payment  of  the  outstanding  bonded  indebtedness  of  the 
district,  or  he  may  exchange  such  bonds  for  outstanding  bonds,  par  for  par; 
but  the  bonds  hereby  authorized  shall  be  issued  for  no  other  purpose  than  the 
funding  of  outstanding  bonded  indebtedness.  The  actual  cost  of  the  engrav- 
ing and  printing  of  such  bonds  to  be  paid  for  out  of  the  contingent  fund  of 
such  district 

"Sec.  3.  Said  bonds  shall  run  not  more  than  ten  years,  and  be  payable  at 
the  pleasure  of  the  district  after  five  years  from  the  date  of  their  issue:  pro- 
vided, that,  in  order  to  stop  interest  on  them,  the  treasurer  shall  give  the 
owner  of  said  bonds  ninety  days^  written  notice  of  the  readiness  of  the  district 
to  pay,  and  the  amount  it  desires  to  pay;  said  notice  to  be  directed  to  the  post- 
office  address  of  the  owner  of  the  bonds:  provided  further,  that  the  treasurer 
shall  keep  a  record  of  the  parties  to  whom  he  sells  the  bonds,  and  their  post- 
office  address,  and  notice  sent  to  the  address  as  shown  by  said  record  shall  be 
ButBcient. 

"Sec.  4.  Said  bonds  shall  be  in  denominations  of  not  less  than  one  hundred 
dollars,  and  not  more  than  one  thousand  dollars;  and  said  bonds  sha!l  be  given 
in  the  name  of  the  independent  district  or  district  township,  and  signed  by 
the  president  and  countersigned  by  the  secretary  thereof;  and  the  principal 
and  interest  may  be  made  payable  wherever  the  board  of  directors  may  by 
resolution  determine. 

"Sec.  5.  When  said  bonds  are  delivered  to  the  treasurer  to  be  negotiated, 
the  president  shall  take  his  receipt  therefor,  and  the  treasurer  shall  stand 
charged  on  his  official  bond  with  the  amount  of  the  bonds  so  delivered  to  him. 

"Sec.  6.  The  tax  for  the  payment  of  the  principal  and  interest  of  said  bonds 
shall  be  raised  as  provided  in  section  1823,  c.  9,  tit.  12.  Code:  provided  that, 
if  the  district  shall  fail  or  neglect  to  so  levy  said  tax,  the  board  of  supervisors 
of  the  county  in  which  said  district  is  located  shall,  upon  application  of  the 
owner  of  said  bonds,  levy  said  tax. 

"Sec.  7.  All  acts  and  parts  of  acts  in  conflict  wit7b  this  act  are  hereby  re- 
pealed. 

"Sec.  8.  This  act,  being  deemed  of  immediate  importance,  shall  take  effect 
and  be  in  force  from  and  after  its  publication  in  the  Iowa  State  Register  and 
Iowa  State  Leader,  newspapers  published  at  Des  Moines,  Iowa. 

"Approved  March  25,  1880." 
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"$1,000,  Iowa  School  Bond.  No.  1. 

"The  scliool-district  of  Doon,  Lyon  county,  Iowa,  for  value  received,  prom- 
ises to  pay  to or ,  at  tfie  Bank  of  liock  Rapids,  Iowa,  on  the 

11th  day  of  July,  1891,  or  at  any  time  before  that  date,  after  the  expiration 
of  five  years  from  date  of  issue,  after  ninety  days'  notice,  at  the  pleiisure  of 
said  district,  the  sum  of  one  thousand  dollars,  with  interest  at  the  rate  of 
seven  per  cent,  per  an'num,  said  interest  payable  semi-annually  on  the  11th 
day  of  January  and  July  in  each  year  at  the  bank  of  Hock  liapids,  on  the 
presentation  and  surrender  of  the  interest  coupons  hereto  attached.  This 
bond  is  executed  and  issued  by  the  board  of  directors  of  said  school-distiict 
in  pursuance  of  and  in  accordance  with  chapter  182,  Laws  18th  Gen.  Assem. 
I  Iowa,  is  in  accordance  with  the  laws  and  constitution  of  the  state  of  Iowa, 

I  and  in  conformity  with  a  resolution  of  said  board  of  directors  passed  in  ac- 

cordance with  said  chapter  132,  at  a  meeting  thereof  held  9th  day  of  July, 
I  1881.    In  testimony  whereof  the  said  school-district,  by  its  board  of  directors, 

have  caused  this  bond  to  be  signed  by  the  president,  and  attested  by  the  sec- 
retary, this  11th  day  of  July,  1881. 

**J.  Shatswell,  President. 
"LoN  H.  Wagner,  Secretary." 

"(Exhibit  7.) 
"S35.00.    The  treasurer  of  the  school-district  of  Doon,  Lyon  Co.,  Iowa,  will 
pay  to  the  bearer  hereof,  January  11,  1886,  at  Bank  of  Rock  Bapids,  thirty- 
five  dollars,  for  interest  on  bond  No.  7,  dated  July  11,  1881,  issued  under 
provisions  of  chapter  132,  Laws  of  the  18th  Gen'l  Assembly. 

"J.  Shatswell,  President. 
**L.  H.  Wagner,  Secretary." 

(5)  That  B.  L.  Richards,  named  in  the  resolution  of  the  directors  of 
said  district  as  the  refunding  agent  to  negotiate  said  bonds,  sold  on  or 
about  July  25,  1881,  $10,000  of  the  bonds  to  plaintiff,  who  then  re- 
sided at  Lincoln,  111.,  and  on  or  about  August  11,  1881,  sold  a  further 
amount  of  $10,000  to  said  plaintiff,  who  paid  in  cash  the  par  value  of 
said  bonds,  or  in  all  the  sum  of  820,000  therefor.  In  making  the  pur- 
chase of  said  bonds  the  plaintiff  relied  upon  the  representations  made  to 
him  by  the  said  Richards  that  said  bonds  were  a  good  investment;  that 
they  were  issued  in  accordance  with  the  provisions  of  the  resolution  of 
the  board  of  directors  of  July  9, 1881 ,  and  in  pursuance  of  chapter  132, 
Acts  18th  Gen.  Assem.  Iowa. 

(6)  That  by  section  3,  art.  11,  of  the  constitution  of  Iowa,  adopted 
in  1857,  it  is  provided  that  "no  county  or  other  political  or  municipal 
corporation  shall  be  allowed  to  become  indebted  in  any  manner,  or  for 
any  purpose,  to  an  amount,  in  the  aggregate,  exceeding  five  per  centum 
on  the  value  of  the  taxable  property  within  such  county  or  corporation, 
to  be  ascertained  by  the  last  state  and  county  tax-lists,  previous  to  the 
incurring  of  such  indebtedness." 

(7)  That  the  supreme  court  of  Iowa  in  Wirv&pear  v.  District  Tp,  of  HoL- 
9?)an,  37  Iowa,  542,  has  decided  that  a  district  township  of  the  nature 

.     of  the  defendant  corporation  is  a  political  corporation,  within  the  mean- 
ing of  the  constitution,  and  is  therefore  subject  to  the  above  limitation. 

(8)  That  the  total  valuation  of  taxable  property  within  the  district 
township  of  Doon,  as  shown  by  the  state  and  county  tax-lists  made  out 
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next  previous  to  the  issuance  of  the  bonds  in  question,  was  the  sum  of 
$131,088.  This  is  the  valuation  of  the  property  included  within  the 
territorial  limits  of  the  district  of  Doon,  as  the  same  were  in  1881,  at 
the  date  of  the  issuance  of  the  bonds  and  coupons  sued  on.  The  assessed 
valuation  of  the  property  within  the  district  of  Doon  is  not  shown  at  any 
other  date  or  period  prior  to  1880. 

(9)  That  the  evidence  fails  to  show  the  exact  amount  of  bonds  issued 
by  defendant  outstanding  on  the  9th  and  11th  and  25th  days  of  July, 
1881,  and  on  the  11th  day  of  August,  1881.  It  appears,  however, 
that  there  was  at  least  $18,000  of  bonds  outstanding,  upon  which  there 
was  due  on  the  11th  day  of  July,  1881,  including  interest  evidenced  by 
coup'ons,  over  $20,000. 

(10)  It  appears  that  in  1873  the  defendant  employed  one  James  H. 
Wagner  to  build  four  school-houses  in  the  district  for  the  sum  of  $2,500 
each.  As  built,  the  school-houses  were  not  worth  to  exceed  $1,500: 
The  houses  were  accepted,  however,  and  warrants  issued  therefor.  These 
warrants  were  sued  upon,  and  judgments  rendered  thereon  in  1873  against 
the  district  aggr^ating  $10,100.  These  judgments  were  bonded,  as  well 
as  some  other  small  ones  rendered  about  the  same  time;  the  bonds  there- 
for being  issued  in  1873.  It  is  probably  true  that,  the*  judgments  not 
having  been  all  canceled  upon  the  records,  a  further  ifjsue  of  bonds  was 
made  upon  part  of  them  in  1880.  The  evidence  further  shows  that 
large  amounts  of  warrants  were  issued  from  time  to  time  for  various  pur- 
poses, a  portion  of  which,  at  least,  was  fraudulent. 

(1 1)  When  the  bonds  of  defendant  were  purchased  by  plaintiff  in  July 
and  August,  1881,  there  were  standing  upon  the  record  unsatisfied  judg- 
ments against  the  defendant  as  follows: 


Namb. 


S.  S.  Bradley 

Chas.  Schultz r. 

M.  Wakefield 

Nationals.  F.  Co 

Wm.  Larrabee 

Wm.  Larrabee 

R.  M.  Peile 

C.  E.  Dickerman 

J.  N.  Perry 

J.  P.  Egglestou 

Hersey,  Bean  &  Brown 


Datb  of  Judg't.       Amt. 


June  26,  »73 

U  «       tt 

May    6, '75 

Nov.  9, '75 
Feb.  18,  '7« 

U  U       tt 

Dec.  9, '79 
Feb.  18,  '80 
Feb.  18,  '80 

tt  U        tt 

May  19,  »80 


$1,950  00 

028  20 

180  00 

54S  52 

8,270  60 

1,804  26 

623  80 

422  60 

1,472  78 

201  40 

500  00 


Costs. 


$29  50 
600 
850 

596 
6  95 
3  75 
596 

5  75 

6  45 
626 


(12)  The  evidence  shows  that  from  the  creation  of  the  district  town- 
ship of  Doon  its  financial  affairs  have  been  badly  managed,  and  that 
many  frauds  have  been  perpetrated  by  its  officers,  and  that  thereby  the 
amount  of  indebtedness  evidenced  by  its  bonds  and  by  judgments  against 
it  has  been  fraudulently  increased.  The  evidence  fails  to  show  that,  as 
against  the  holders  of  the  bonded  indebtedness  in  July  and  August,  1881, 
a  successful  defense  could  have  been  interposed  on  behalf  of  the  defend- 
ant. The  evidence  fails  to  show  whether,  at  the  date  of  the  issuance  of 
any  of  the  bonds  outstanding  on  July  11,  July  25,  and  August  11, 1881, 
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and  issued  prior  to  July  9,  1881,  the  amount  of  the  indebtedness  of  the 
district  exceeded  5  per  cent,  of  the  taxable  valuation  of  the  property 
within  the  district;  and  it  does  not,  therefore,  appear  that  any  of  the 
bonds  outstanding  when  the  bonds  bought  by  plaintiff  were  issued  were 
void  because  of  the  constitutional  limitation  contained  in  section  3,  art. 
11,  of  the  constitution  of  Iowa. 

(13)  The  cash  paid  by  plaintiff  for  the  bonds  sold  to  him  in  July  and 
August,  1881,  to-wit,  $20,000,  was  received  by  B.  L.  Richards,  the 
finaticial  agent  named  in  the  resolution  of  the  board  of  July  9,  1881, 
and  also  the  further  sum  of  $5,000,  realized  from  a  sale  made  Decem- 
ber 20,  1881,  of  $5,000  of  bonds  to  the  Society  for  Savings  of  Cleve- 
land, Ohio.  Richards,  on  the  6th  day  of  March,  1882,  made  a  report 
to  the  board  of  directors  of  defendant,  which  was  accepted  and  ap- 
proved, showing  that  he  had  paid  out  the  sum  of  $19,174  in  taking  up 
bonds,  coupons,  judgments,  warrants,  and  orders  drawn  on  the  teach- 
ers,' contingent,  and  school-house  funds.  The  balance  in  his  hands,  of 
$6,485.79,  was  paid  to  the  treasurer  of  the  defendant. 

(14)  That,  for  four  years  after  the  issuance  of  said  bonds  bought  by 
plaintiff,  the  district  paid  the  semi-annual  interest  coming  due  thereon, 
thus  retiring  eight  of  the  coupons  attached  to  each  bond.  That  the  de- 
fendant failed  to  pay  the  coupons  coming  due  January  11,  1886,  July 
11,  1886,  January  11,  1887,  July  11,  1887,  January  11,  1888,  July 
11, 1888,  January  11, 1889,  and  July  11, 1889,  upon  each  of  said  bonds, 
being  eight  coupons  on  each  bond,  or  160  in  all;  each  coupon  calling 
for  $35.  That  said  coupons  are  those  declared  on  in  this  action,  were 
due  when  this  suit  was  brought,  and  that  there  is  now  due  thereon,  in- 
cluding interest  at  6  per  cent,  up  to  the  5th  day  of  May,  1890,  the  sum 
of  $6 ,462.40. 

What  judgment  should  be  pronounced  by  the  court  upon  the  forego- 
ing facts?  The  production  of  the  coupons  forming  part  of  the  bonds  Is- 
sued by  the  defendant,  they  being  due  and  unpaid,  makes  out  a  prima 
facie  case  for  plaintiff.  The  evidence  shows  that  the  bonds  were  issued 
by  the  defendant,  that  the  plaintiff  paid  full  value  therefor,  and  there 
is  nothing  to  connect  the  plaintiff  with  any  alleged  fraud  in  the. issu- 
ance thereof,  so  that  the  defense  of  want  of  consideration  is  not  sus- 
tained. 

The  main  reliance  of  the  defendant  is  upon  the  constitutional  provis- 
ion limiting  the  indebtedness  of  municipal  and  political  corporations  to 
5  per  cent,  upon  the  taxable  valuation  of  the  property  within  the  corpo- 
rate limits.  Under  the  rulings  of  the  supreme  court  of  the  United 
States,  the  corporation  is  not  estopped,  by  the  recitals  in  the  bond,  from 
showing  that  the  issuance  of  the  bonds  in  fact  increased  the  corporate 
indebtedness  beyond  the  constitutional  limit.  Dixon  Oo.v,  Hdd,  111 
U.  S.  83,  4  Sup.  Ct.  Rep.  315;  Lake  Cb.  v.  Graham,  130  U.  S.  674,  9 
Sup.  Ct.  Rep.  654.  The  question  is  whether  the  defendant  has  in  fact 
made  out  the  defense  relied  upon.  The  bonds  purchased  by  plaintiff 
were  issued  under  the  provisions  of  the  act  of  the  eighteenth  general  as- 
sembly of  the  state  of  Iowa,  passed  for  the  purpose  of  enabling  school- 
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districts  to  refund  their  outstnnding  bonded  indebtedness.  If  the  pro- 
visions of  the  act  were  followed,  the  issuance  of  bonds  under  its  terms 
would  not  increase  the  existing  indebtedness  of  a  district.  For  an  illustra- 
tion, if  on  the  11th  day  of  July,  1881,  there  existed  an  enforceable  bonded 
indebtedness  against  the  district  of  Doon  of  $20,000,  and  the  same  had 
been  refunded  by  the  issuance  of  $20,000  of  bonds  of  that  date,  could 
the  latter  be  defeated  by  simply  showing  that  the  same  exceeded  in 
amount  5  per  cent,  of  the  taxable  property  in  the  district  at  that  date? 
The  refunding  of  an  existing  enforceable  debt  cannot  be  said  to  be  in- 
creasing the  indebtedness,  and  a  mere  change  in  the  evidence  of  the  debt 
from  one  bond  to  another,  or  from  a  judgment  into  a  bond,  is  not  within 
the  constitutional  inhibition.  AvMin  v.  Distria  Tp.  of  OoUmy,  51  Iowa, 
102;  Railroad  Co.  v.  County  of  Osceola,  45  Iowa,  168. 

While  the  evidence  shows  great  recklessness,  lack  of  business  man- 
agement, and  fraudulent  •practices  which  had  doubtless  greatly  swollen 
the  indebtedness  of  the  district,  it  is  not  made  to  appear  that  a  single 
dollar  of  the  bonds  outstanding  against  the  district  in  July,  1881,  could 
have  been  successfully  contested  in  the  hands  of  the  then  holders  thereof. 
The  evidence  shows  that  the  territorial  extent  of  the  district  of  Doon  had 
been  changed  several  times  by  the  formation  of  other  districts,  and  there 
is  no  evidence  showing  the  amount  of  taxable  property  according  to  the 
tax-lists,  when  the  bonds  outstanding  on  July  11,  1881,  were  issued. 
It  is  not  shown,  therefore,  that  any  of  the  bonds  in  existence  on  July 
11,  1881,  were  void  when  issued  by  reason  of  the  constitutional  limita- 
tion. Assuming  that  the  plaintiff  knew  all  that  the  evidence  adduced 
in  this  case  now  discloses,  it  could  not  be  said  that  he  knew,  or  should 
have  known,  that  the  bonds  which  it  was  proposed  to  refund  were  not 
enforceable  against  the  district.  True,  if  it  had  been  proposed  to  issue 
bonds  for  the  purchase  of  property  then  acquired,  or  for  the  erection  of 
school-houses,  or  for  any  purpose  other  than  refunding  existing  indebtr 
edness,  the  plaintiff  would  have  been  bound  to  know  that  the  amount 
of  bonds  proposed  to  be  issued  was  in  excess  of  5  per  cent,  of  the  taxa- 
ble valuation  of  the  property  at  that  date  included  within  the  limits  of 
the  district,  and  that  such  issue  of  bonds  must  of  necessity  increase  the 
indebtedness  of  the  district  be^'^ond  the  constitutional  limitation.  The 
proposition  made  to  plaintiff,  however,*  was,  in  effect,  that  contained  in 
the  resolution  of  July  9,  1881.  He  was  informed  that  the  bonds  offered 
him  were  issued  under  and  in  accordance  with  the  provisions  of  the  act 
of  the  eighteenth  general  assembly  for  the  purpose  of  refunding  the 
bonds  then  outstanding  against  the  district.  The  statute  authorized  the 
district  to  issue  bonds  for  such  refunding  purposes.  Having  bought  the 
bonds  in  good  faith,  and  paid  full  value  therefor  under  such  circum- 
stances, they  are  certainly  valid  in  his  hands,  unless  it  is  shown  that 
they  were  invalid  because  the  issuance  thereof  increased  the  indebtedness 
of  the  district  beyond  the  constitutional  amount.  Under  the  issues  made 
in  the  pleadings,  the  burden  of  showing  this  fact  is  upon  the  defendant. 
Austin  V.  District  Tp.  of  Colony,  51  Iowa,  102.  The  plaintiff,  in  purchas- 
ing said  bonds,  had  the  right  to  assume  that  the  directors  and  officials  of 
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the  district  were  acting  in  good  faith;  or,  in  the  language  of  the  supreme 
court  of  Iowa  in  Railroad  Go,  v.  County  of  Osceola^  45  Iowa,  175:  "There 
is  a  presumption  that  those  charged  with  public  trusts  act  honestly  and 
in  good  faith.     The  whole  theory  of  the  law  rests  upon  this  assumption." 

Recognizing  the  fact  that  the  burden  of  showing  the  invalidity  of  the 
bonds  was  upon  the  defendant,  the  latter  introduced  a  large  amount  of 
evidence  touching  the  indebtedness  of  the  district,  and  the  manner  of  its 
creation.  While,  as  already  said,  this  evidence  shows  many  frauds  and 
much  loose  management  in  the  conduct  of  the  financial  affairs  of  the 
district,  it  fails  to  show  that  any  particular  bond  or  series  of  bonds  out- 
standing July  11,  1881,  was  invalid  in  the  hands  of  the  then  bolder 
thereof,  or  that  when  issued  it  increased  the  indebtedness  of  the  district 
beyond  5  per  cent,  of  the  taxable  valuation  of  the  property  included 
within  the  limits  of  the  district  as  then  constituted.  The  evidence,  there- 
fore, on  the  one  hand,  shows  that  on  the  11th  day  of  July,  1881,  when 
the  directors  authorized  the  issuance  of  the  bonds,  and  on  the  days  when 
plaintiff  bought  the  bonds,  there  was  outstanding  a  bonded  indebted- 
ness exceeding  $20,000  in  amount,  and  on  the  other,  fails  to  show  that 
any  part  of  this  could  not  be  enforced  against  the  district.  Under  these 
circumstances,  it  cannot  be  claimed  that  it  is  proven  that  the  issuance 
of  bonds  for  the  purpose  of  refunding  this  existing  bonded  indebtedness 
was  a  violation  of  the  constitutional  limitation. 

It  is  further  urged  that  in  fact  part  of  the  proceeds  realized  from  the 
sale  of  the  bonds  was  used  for  paying  indebtedness  of  the  district  other 
than  that  evidenced  by  its  bonds  and  coupons.  I  do  not  think  the 
plaintiff  was  charged  with  the  duty  of  seeing  to  the  proper  application 
of  the  proceeds  realized  from  the  sale  of  the  bonds.  The  statute  author- 
ized the  sale  of  the  bonds  in  open  market.  It  would  be  an  impossibil- 
ity to  thus  sell  the  same,  if  the  validity  of  the  bonds  thus  sold  was  made 
dependent  upon  the  proper  use  of  the  moneys  realized  from  the  sale 
thereof.  It  could  not  be  expected  that  a  purchaser  could  be  found  who 
would  buy  the  bonds  and  part  with  his  money,  if  his  right  to  recover 
on  the  bonds  was  to  be  determined  by  the  use  made  thereof  by  the  dis- 
trict after  the  money  had  passed  into  its  possession,  and  beyond  the  con- 
trol of  the  purchaser.  The  conclusion  reached  upon  the  facts  developed 
in  the  evidence  is  that  it  is  not  made  to  appear  that  the  bonds  bought 
by  plaintiff  were  void  for  want  of  consideration,  nor  that  the  same,  be- 
ing refunding  bonds,  were  in  violation  of  section  3,  art.  11,  of  the  con- 
stitution of  the  state  of  Iowa:  and,  it  appearing  that  the  coupons  de- 
clared on  were  and  are  parts  of  said  bonds,  and  that  the  same  are  due 
and  unpaid,  the  plaintiff  is  entitled  to  judgment  for  the  amount  thereof^ 
with  interest. 
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Hardin  v.  Cass  County, 
(CirewU  CourU  W,  D.  Miaaouri,  W.  D,    June  9, 1890.) 

1.  LiinTATiov  OF  Actions— RuNwiKO  of  Statute— Nonsuit. 

Where  plaintiff,  in  an  action  in  the  federal  court  on  countv  bonds,  dedaros  on 
fictitious  bonds  in  addition  to  those  held'  by  him,  merely  for  the  purpose  of  ffiving 
the  court  jurisdiction  of  the  amount,  and  takes  a  voluntary  nonsuit,  the  institution 
of  such  suit,  and  bringing  of  another  suit  within  one  year,  as  provided  by  Kev.  St. 
Mo.  §  6784,  does  not  arrest  the  running  of  the  statute  of  limitations.  The  equitable 
construction  given  the  statute  allowing  a  new  action  after  suffering  a  nonsuit  can- 
not be  invoked  by  one  who  knowingly  practices  a  fraud  on  the  jurisdiction  of  the 

COUft. 

2.  JUBISDIOTION— JUDGIIENT  FOB  PABT  OF  DEMAND. 

After  a  successful  plea  of  the  statute  of  limitations  to  a  part  of  plaintiffs  claim, 
judgment  may  be  rendered  for  the  balance,  though  it  is  less  than  the  amount  nec- 
essary to  ffive  the  court  jurisdiction,  and  though  the  petition  on  its  face  shows  that 
the  part  oz  the  claim  against  which  the  statute  was  pleaded  was  barred  at  the  com- 
mencement of  the  action ;  since  plaintiff  in  bringing  the  suit  was  not  bound  to  an- 
ticipate that  defendant  would  plead  the  statute. 

At  Law.     Action  on  bonds. 

Karnes,  Holmes  &  Kraiithoff,  for  plaintiff. 

W.  S.  Shirk  and  /•  F.  Lynn,  for  defendant. 

Philips,  J.  This  is  an  action  founded  on  certain  bonds  and  conpons 
issued  by  the  defendant  county.  The  petition  contains  three  counts. 
The  first  counts  on  eight  bonds,  of  $600  each,  issued  August  26,  1869, 
due  six  years  after  date..  The  second  counts  on  three  bonds  and  twenty- 
three  coupons,  two  bonds  for  $500  each,  and  one  for  $250,  dated  July 
11,  1870,  due  nine  years  after  date,  with  interest  at  10  per  cent,  after 
maturity.  The  answer  interposes  the  plea  of  the  statute  of  limitations. 
It  is  conceded  that  the  statute  has  run  against  the  bonds  set  out  in  the 
first  count,  and  the  cause  of  action,  therefore,  is  barred  as  to  them.  The 
statute  of  limitations  is  also  interposed  as  to  the  cause  of  action  set  up  in 
the  second  count  of  the  petition.  It  appears  that  the  statute  of  limit- 
ations has  run  as  to  coupons  from  6  to  20,  inclusive,  attached  to  bonds 
1,2,  and  13,  described  in  the  count,  and  the  cause  of  action  as  to  said 
coupons  is  therefore  barred. 

The  more  important  question  arises  on  the  third  count.  At  the  time 
this  action  was  begun  the  two  bonds  numbered  25  and  26  were  firima 
fade  barred  by  the  statute  of  limitations.  To  avoid  this  plea,  the  plain- 
tiff alleges  that  on  the  5th  day  of  July,  1889,  13  days  before  the  statute 
of  limitations  had  completed  the  bar,  he  instituted  suit  in  this  court  on 
said  bonds  25  and  26,  and  on  the  12th  day  of  September,  1889,  he  took 
a  voluntary  nonsuit  therein,  and  instituted  the  present  suit  January  29, 
1890,  within  the  year  allowed  by  the  state  statute  after  such  nonsuit. 
To  this  defendant  makes  answer  that  in  such  action  begun  by  plaintiff 
on  the  5th  day  of  July,  1889,  he  alleges  "that  he  was  the  owner  and 
holder  for  value  of  bonds  number  23  and  24,  and  of  the  bonds  herein 
described  as  Nos.  25  and  26,  and  that  said  bonds  remained  due  and  un- 
paid, amounting  in  the  aggregate  to  the  sum  of  $2,000,  and  prayed  judg- 
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ment  thereon;  that  at  the  time  of  the  bringing  of  siaid  euit  the  said  plain- 
tiff was  not  the  owner  of  said  bonds  Nos.  23  and  24,  nor  did  the  said 
bonds  23  and  24  remain  unpaid,  but,  to  the  contrary,  no  such  bonds 
were  ever  issued  by  the  defendant,  and  that  bonds  of  that  number  had 
been  issued  by  the  defendant  dated  August  26,  1869,  and  due  August 
26,  1878;  that  judgment  had  then  long  since  been  rendered  upon  the 
first,  in  case  No.  1,082,  and  the  second  in  case  number  942;  and  that 
the  said  judgment  had  long  since  been  fully  paid,  and  satisfaction  of  the 
same  entered  upon  record,  and  said  second  bonds  fully  canceled.  De- 
fendant avers  that  said  second  bonds  Nos.  23  and  24  were  only  mentioned 
and  declared  upon  in  plaintiff's  petition  for  the  purpose  of  enabling  the 
plaintiff  to  perpetrate  a  fraud  upon  the  jurisdiction  of  this  court,  by  ap* 
parently  giving  the  court  jurisdiction  as  to  the  amount  of  said  action; 
that  this  defendant  at  the  September  term,  A.  D.  1889,  of  this  court, 
filed  in  said  cause  an  answer  stating  the  aforesaid  facta,  and  that  there- 
upon the  plaintiff  dismissed  its  said  suit.  The  defendant  avers  that  the 
bringing  of  said  action,  and  the  dismissal  thereof  as  aforesaid,  was  not 
the  commencement  of  an  action,  and  the  sufferii^  of  a  nonsuit  therein, 
within  the  meaning  of  the  statute  of  the  state  of  Missouri  in  such  case 
made  and  provided."  The  court  finds  the  facts  thus  charged  by  defend- 
ant are  substantially  true.  The  aggre^te-  amount  of  the  four  bonds  sued 
on  in  the  first  action  was  just  $2,000;  and,  in  order  to  increase  ^Uhe 
amount  in  dispute"  to  over  $2,000,  $100  of  interest  coupons  attached  to 
said  bonds  25  and  26  were  counted  on.  Waiving  here  any  discussion 
of  the  question  whether,  under  the  act  of  March  8,  1887,  said  interest 
coupons  could  have  availed  to  make  the  debt  *'  exclusive  of  interest"  over 
$2,000,  it  is  indisputable  that,  without  the  two  bonds  23  and  24,  the 
sum  sued  for  was  not  over  $1,100. 

The  question,  therefore,  to  be  answered  is,  was  such  action  taken  by 
plaintiff  in  the  first  attempt  such  institution  oif  a  suit  as  was  contemplated 
by  the  law-maker  as  sufiScient  to  stop  the  running  of  the  statute  of  limit- 
ations? Section  6784,  Rev.  St.  Mo.,  provides  that,  "if  any  action  shall 
have  been  commenced  within  the  times  respectively  prescribed  in  this 
chapter,  and  the  plaintiff  therein  suffer  a  nonsuit,  *  *  *  guch 
plaintiff  may  commence  a  new  action  from  time  to  time  within  one  year 
after  such  nonsuit  suffered  or  such  judgment  arrested  or  reversed."  A 
voluntary  nonsuit,  such  as  the  voluntary  dismissal  of  the  action,  is  held 
by  the  supreme  court  of  the  state  to  be  within  the  terms  of  this  statute. 
It  is  also  to  be  conceded  to  the  plaintiff  that  authorities  entitled  to  the 
greatest  respect  hold  that  a  suit  begun  within  the  statutory  period  of 
limitation,  in  a  court  not  having  jurisdiction  of  the  subject-matter,  may 
be  within  the  saving  clause  of  the  one-year  provision.  The  leading  case, 
perhaps,  is  that  of  Coffin  v.  CMe,  16  Pick.  383.  The  plaintiff  brought 
his  action  within  the  time  limited  by  law  against  the  administrator  to 
recover  a  debt  due  from  the  intestate,  obtained  judgment,  and  took  out 
an  execution,  which  was  returned  nuOa  bona^  and  plaintiff  then  sued  out 
a  writ  of  Bci.  fa.^  suggesting  waste,  and  before  judgment  the  defendant's 
letters  of  administration  were  adjudicated  to  be  void,  on  the  ground  that 
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the  probate  judge,  having  an  interest  in  the  estate,  was  technically  with- 
out jurisdiction  to  issue  them.     The  plea  to  the  m.  fa.^  alleging  the  in- 
validity of  the  judgment  by  reason  of  the  nullity  of  the  first  letters  of 
administration,  was  sustained  by  the  court.     Within  one  year  thereafter 
the  action  was  renewed,  and  it  was  held  by  the  court  that  the  first  action 
was  the  institution  of  a  suit,  in  contempliition  of  the  statute.     This  case 
was  followed  in  Culdwdl  v.  Harding^  1  Low.  326.     There  the  defendant 
was  administrator  appointed  by  the  court  in  Massachusetts.     The  plain- 
tiff brought  his  action  against  the  administrator  in  the  circuit  court  of 
the  United  States  in  New  York,  which  was  dismissed  for  want  of  juris- 
diction.    Afterwards,  and  within  the  year,  he  renewed  the  action  against 
the  administrator  in  the  United  States  circuit  court  for  the  district  of 
Massachusetts.     Lowell,  J.,  applied  the  doctrine  in  Coffin  v.  Cottle  to 
the  facts  of  this  case,  and  held  that  the  action  was  not  barred.     This  waa 
predicated  of  the  provision  of  the  Massachusetts  statute  of  limitations, 
which  provided,  inter  alia,  that  if  an  action  is  brought  in  due  season, 
and  is  abated  or  defeated  in  consequence  of  any  defect  in  form,  etc.,  or 
of  a  mistake  in  the  form  of  proceeding,  the  plaintiff  may  commence  a 
new  action  for  the  same  cause  within  one  year  after  the  determination 
of  the  original  suit.     In  Weatherdy  v.  WeaJtherdy,  31  Miss.  662,  the  plain- 
tiff tiled  his  bill  in  chancery;  which  was  afterwards  dismissed  by  the 
court  for  \yant  of  prosecution.     Afterwards,  on  motion,  the  cause  was 
reinstated  on  the  docket,  and  in  the  further  progress  a  final  decree  was 
rendered  in  favor  of  the  complainant.     Upon  appeal  to  the  supreme 
court,  the  decree  of  the  lower  court  was  reversed,  on  the  ground  that  the 
trial  court  had  no  jurisdiction  of  the  cause  at  the  time  the  decree  was 
rendered,  "inasmuch  as  the  suit  had  been  dismissed  by  the  chancery 
court,  and  after  the  expiration  of  the  time  at  which  the  dismissal  took 
place  all  jurisdiction  over  the  suit  had  ceased."     Within  two  months 
after  the  judgment  and  reversal  the  suit  was  renewed.     It  was  held  that 
the  first  suit  stopped  the  running  of  the  statute  of  limitation.     The  court 
say: 

"It  is  true  that  the  decree  rendered  in  behalf  of  the  complainant  was  de-» 
clared  void  because  the  jurisdiction  of  the  chancery  court  over  the  cause  had 
ceased  before  the  decree  was  made;  yet  the  decree,  though  void  in  law,  was 
operative  and  effectual  in  form,  in  so  much  that  the  defendant  found  it  neces- 
sary to  resort  to  this  court  in  order  to  have  it  declared  a  nullity.  It  was  a 
valid  decree  in  law  until  reversed  by  this  court,  and,  being  a  decree  of  a  court 
of  competent  jurisdiction,  it  could  not  have  been  properly  set  at  naught  until 
it  was  reversed.     Its  validity  depended  on  a  doubtful  question  of  jurisdiction. '^ 

The  case  most  relied  on  by  defendant  is  that  of  Railway  Co,  v.  Maneea^ 
49  Ark.  248, 4  S.  W.  Rep.  778.  The  plaintiff  instituted  the  first  action 
before  a  justice  of  the  peace  to  recover  damaiges  for  the  sum  of  $125,  in 
which  he  prevailed.  On  appeal  to  the  supreme  court  the  judgment  was 
vacated,  on  the  ground  that  the  justice  had  not  jurisdiction  in  such  cases 
over  a  sum  exceeding  $100.  Within  a  year  thereafter  the  action  was  re- 
instituted,  and  it  was  held  to  be  within  the  saving  provision  of  the  statute. 

No  impartial  eye  can  read  any  of  the  decisions  in  question  without 
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discovering  that  the  existence  of  good  faith  on  the  part  of  the  actor  in 
the  first  action  instituted  is  the  basis  of  the  "equitable  construction" 
given  the  statute.  Chief  Justice  Shaw  in  Coffin  v.  Oottlej  mpra^  after  stat- 
ing that  the  statute  is  remedial,  and  should  have  such  construction  as 
would  best  carry  into  effect  the  intent  of  the  legislature,  and  that  after  a 
fixed  time  the  presumption  arising  from  the  creditors  remaining  a  certain 
length  of  time  silent  would  be  that  the  debt  was  discharged,  observed: 
"But  this  presumption  does  not  arise  if  the  creditor  resorts  to  Ugal  dili- 
gence to  recover  his  debt  within  the  time  limited."  So  Lowell,  J.,  in 
Caldwdl  V,  Harding^  observes:  "The  statute  intends  to  guard  suitors 
against  mistakes  which  are  not  of  substance,  whether  large  or  small." 
And  again,  in  the  Manees  Code,  49  Ark.  248,  4  S.  W.  Rep.  780,  the  same 
thought  was  in  the  mind  of  the  court.     The  chief  justice  observed: 

"It  cannot  be  said  to  be  the  policy  of  the  state  to  encourage  the  citizen  to 
Uke  upon  himself  the  task  or  the  hazard  of  determining  the  validity  of  the 
proceedings  of  the  courts.  *  *  *  It  is  not  to  be  presumed  that  the  f  ramers 
of  this  remedial  law,  the  only  object  of  which  was  to  relieve  meritorious  cred- 
itors, intended  to  invite  the  debtor  who  had  gone  through  all  the  forms  of  a 
trial  of  his  cause  in  a  judicial  tribunal,  and  seen  the  result  recorded  in  the 
form  and  with  the  apparent  effect  of  a  binding  judgment  or  decree,  afterwards 
to  take  the  law  in  his  own  hands,  and  wholly  disregard  the  court's  proceed- 
ings." 

The  statute  in  question,  as  all  the  courts  say,  should  be  equitably  con- 
strued, as  its  purpose  is  to  protect  honest  suitors.  As  it  is  designed  to 
accomplish  the  ends  of  justice,  ex  aquoet  bono,  it  is  to  be  presumed  that, 
whenever  and  wherever  it  should  be  made  to  appear  to  the  court  admin- 
.istering  the  statute  that  there  was  no  mistake  of  fact,  no  misapprehen- 
sion of  law,  in  the  mind  of  the  actor  in  first  selecting  his  remedy  or  the 
forum,  but  that  he  took  the  course  he  did  krtowingly  to  evade  the  law 
and  obtain  an  unauthorized  judgment,  the  court  would  say  to  such  a 
suitor:  You  are  not  within  the  equity  of  the  statute.  It  was  designed 
to  promote  justice,  and  not  to  aid  fraud  on  jurisdiction.  In  Smith  v. 
McNealj  109  U.  S.  426,  3  Sup.  Ct.  Rep.  319,  the  first  action  failed  sim- 
ply by  reason  of  the  omission  in  the  pleadings  of  the  allegation  of  a  ju- 
risdictional fact,  which  fact,  however,  actually  existed.  The  plaintiff 
was  allowed  to  reinstitute  his  action  within  the  year,  as  provided  by  the 
Tennessee  statute.  Mr.  Justice  Woods  made  the  following  suggestive 
observation: 

"Defendants  in  error,  however,  contend  that  the  bringing  of  a  suit  in  a 
court  having  no  juriadiction  thereof  was  gross  negligence,  ami  that  the  cur- 
rent of  authority  is  against  extending  the  terms  of  the  statute  to  let  in  one 
guilty  of  it.  Cases  might  be  supposed,  perhaps,  where  the  want  of  jurisdic- 
tion in  the  court  was  so  clear  that  the  bringing  of  the  suit  therein  would  show 
such  gross  negligence  and  indifference  as  to  cut  the  party  off  from  the  benefit 
of  the  saving  statute,  as  if  an  action  of  ejectment  should  be  brought  in  a  court 
of  admiralty  or  a  bill  in  equity  should  be  filed  before  a  justice  of  the  peace. 
But  the  suit  between  these  parties,  which  was  begun  December  31,  1873,  is 
far  from  being  such  a  case.  There  is  nothing  in  the  record  to  show  that  ic 
was  dismissed  for  any  inherent  want  of  jurisdiction  in  the  court  in  which  It 
was  brought." 
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In  the  case  at  bar  there  was  not  only  an  "inherent  want  of  jurisdic- 
tion in  the  court  in  which  it  [the  suit]  was  brought,"  but  the  plaintiff 
knew  it,  and  sought  to  evade  the  admission  of  the  legal  fact  on  the  face 
of  his  petition  by  declaring  on  two  other  bonds  he  did  not  have,  and 
which  were  not  in  existence.  He  was  not  guilty  of  "gross  negligence," 
it  is  true;  but,  if  in  the  opinion  of  the  supreme  court  the  benefit  of  the 
statute  should  be  denied  toasuitorguilty  of  inexcusable  negligence,  how 
much  more  so  should  it  be  denied  him  when  it  is  manifest  that  he  counted 
on  a  fictitious  demand  in  order  to  give  his  cause  a  colorable  standing  in 
court,  merely  to  get  a  demand  below  the  jurisdiction  of  the  court  into 
judgment,  as  he  preferred  a  judgment  on  his  genuine  claim  from  the 
federal  rather  than  a  state  court.  The  whole  legislation  of  congress  re- 
specting the  jurisdiction  of  the  United  States  courts,  especially  since 
1875,  indicates  that  its  policy  was  and  is  to  restrict  the  number  and 
character  of  suits  in  this  jurisdiction.  This  is  made  quite  manifest  by 
section  5  of  the  judiciary  act  of  1875,  which  provides — 

"That  if  in  any  suit  commenced  Id  a  circuit  court,  or  removed  from  a  state- 
court  to  a  circuit  court  of  the  United  States,  it  shall  appear  to  the  satisfaction 
of  said  circuit  court,  at  any  time  after  such  suit  has  been  brought  or  i^emoved 
thereto,  that  such  suit  does  not  really  and  substantially  involve  a  dispute  or 
controversy  properly  within  the  jurisdiction  Of  said  circuit  court  •  •  * 
for  the  purpose  of  creating  a  case  cognizable  or  removable  under  this  act,  the 
said  circuit  court  shall  proceed  no  further  therein,  but  shall  dismiss  the  suit, 
or  remand  it  to  the  court  from  which  it  was  removed,  as  Justice  may  require, 
and  shall  make  such  order  as  to  costs  as  shall  be  just.*' 

By  the  latter  clause  of  this  section,  such  action  of  the  circuit  court 
was  made  reviewable  by  the  supreme  court;  but,  as  further  evidencing 
the  mind  and  policy  of  congress  in  this  direction,  by  the  act  of  March 
3,  1887,  this  right  of  appeal  is  taken  awa3^  And  the  action  of  the  su- 
preme court  on  this  statute  indicates  a  determined  and  settled  policy  on 
its  part  to  carry  out  to*  the  very  letter  this  legislative  polic}'.  So  that 
no  matter  at  what  stage  of  the  proceedings,  whether  the  parties  raise  or 
suggest  such  question  or  not,  the  moment  the  court  observes,  from  the 
record  and  actual  facts,  that  the  matter  in  litigation  is  not  within  the 
jurisdiction  of  the  court,  it  will  summarily  dismiss  the  proceeding.  Haw- 
leij  V.  Fairbanks,  108  U.  S.  548,  2  Sup.  Ct.  Rep.  846;  Hawes  v.  Oakkmd, 
104  U.  S.  459;  Grace  v.  Inmrance  Co.,  109  U.  S.  278,  3  Sup.  Ct.  Rep. 
207;  Bernard  v.  Stehhins,  109  U.  S.  341,  3  Sup.  Ct.  Rep.  252;  Farming- 
tan  v.  PiUshury,  1 14  U.  S.  138,  5  Sup.  Ct.  Rep.  807.  Mr.  Justice  Miller 
in  Hawes  v.  Oakland,  supra,  observed  of  this  statute  that  it  "strikes  a 
blow,  by  its  fifth  section,  at  improper  and  collusive  attempts  to  impose 
upon  those  courts  the  cognizance  of  cases  not  justly  belonging  to  them. 
*  *  *  It  is  believed  that  a  rigid  enforcement  of  this  statute  by  the 
circuit  courts  would  relieve  them  of  many  cases  which  have  no  proper 
place  on  the  docket." 

It  certainly  is  in  the  legitimate  line  of  carrying  out  the  spirit  of  both 
statutes  under  consideration  to  leave  where  he  has  voluntarily  placed 
himself  the  suitor  who  has  sought  to  misuse  and  abuse  the  jurisdiction 
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of  this  court  to  obtain  its  aid  in  the  collection  of  a  daim  not  cognizable 
by  it.  With  full  knowledge  of  his  rights,  the  plaintiff  saw  fit  to  let  the 
statute  of  limitations  run  against  his  demand  while  he  was  juggling  with 
the  court  and  the  defendant;  and  he  ought  not  to  expect  the  same  court 
to  invoke  the  spirit  of  "equitable  construction  "  to  release  him  from  the 
trap  he  sprung  on  himself.  This  practice  in  bond  litigations  has,  doubt- 
less, been  pursued  by  other  suitors,  until  plaintiff  regarded  it  but  fol- 
lowing precedent  to  adopt  it.  But  it  is  a  bad  precedent,  and  one  that 
can  never  ripen  into  a  right  by  prescription.  I  feel  constrained,  there- 
fore, to  hold  that  the  statute  of  limitation  has  also  run  against  the  cause 
.  of  action  stated  in  the  third  count  of  the  petition. 

Defendant  insists  that  the  "matter  in  dispute"  involved  in  the  second 
count,  being  the  only  real  cause  of  action  left  to  the  plaintiff,  is  below 
the  jurisdiction  of  the  court,  the  plaintiff  ought  not  to  recover  on  this 
count,  and  the  action  should  be  dismissed.  To  this  I  cannot  consent. 
In  iee  V.  Watson,  1  Wall.  337,  the  court  say:  "By  matter  in  dispute  is 
meant  the  subject  of  litigation,  the  matter  for  which  the  suit  is  brought, 
and  upon  which  issue  is  joined,  and  in  relation  to  which  jurors  are 
called  and  witnesses  examined."  Prima  facie,  the  amount  claimed  in 
the  petition  is  the  amount  in  dispute,  and  this  determines  the  jurisdic- 
tion in  the  first  instance.  Id.  This  governs  the  question  of  jurisdic- 
tion until  it  is  made  to  appear  that  the  real  demand  is  less.  Hilton  v. 
Dickinsm,  108  U.  S.  166,  2  Sup.  Ct.  Rep.  424;  Gray  v.  BUinchard,  97 
TJ.  S.  565.  Although  the  petition  may  have  shown  on  its  face  that 
the  causes  of  action  stated  in  the  first  and  third  counts  were  barred  by 
the  statute  of  limitations,  yet,  unless  the  defendant  had  seen  fit  to  in- 
terpose the  bar  by  appropriate  plea,  the  plaintiff  would  have  proceeded 
to  judgment  thereon.  The  plea  of  the  statute  is  personal  to  the  de- 
lendant.  It  might,  as  debtors  often  do,  have  waived  the  privilege.  A 
creditor  is  not  required  to  anticipate,  in  every  case,  such  defense,  and 
on  the  bare  expectation  of  the  plea  refrain  from  suing.  After  a  success- 
ful defense  to  one  or  more  causes  of  action  counted  on  in  the  petition, 
the  jurisdiction  of  the  court  is  not  ousted  to  prevent  it  from  proceeding 
to  judgment  for  the  amount  found  on  trial  to  be  due  and  owing  to  the 
plaintiff,  forsooth  it  may  be  less  than  $2,000.  UpUm.  v.  McLaughlin, 
105  U.  S.  640«  It  results  that  the  issues  are  found  for  the  defendant 
on  the  first  and  third  counts  of  the  petition,  and  for  the  plaintiff  on  the 
second  count,  except  as  to  the  coupons  numbered  from  6  to  20,  inclu- 
sive, as  hereinbefore  stated.  Judgment  accorditigly. 
v.42F.no.l2— 42. 
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Bice  et  al.  v.  Eqe  ^  al. 

(Circuit  C&urt,  N.  D,  New  York,    June  80, 1800.) 

Ahbndmbkt  of  Pleadings— Laches. 

In  an  action  against  several  defendants  upon  a  contract  signed  by  one  of  them  for 
the  benefit  of  all,  a  joint  answer  was  interposed  which  practically  admitted  the  ex- 
ecution of  the  contract.  Six  years  after  the  making  of  such  answer,  and  after  the 
evldeace  had  all  been  taken,  and  some  of  the  wituesses  bad  died,  one  of  the  defend- 
ants asked  leave  to  file  an  amended  answer  denying  the  authority  of  his  co-defend- 
ant to  execute  the  contract  for  him.    Held,  that  the  application  came  too  late. 

At  Law.    .On  motion  by  defendant  Milo  C.  Treat  for  leave  to  amend 
answer  or  to  serve  a  supplementa]  answer. 
HamiUon  Ward,  for  plaintiffs. 
Charles  H.  Brown  and  John  E*  Brandegee,  lor  defendant  Treat. 

Coxe,  J,  This  action  was  originally  commenced  in  the  supreme  court 
of  the  state  of  New  York  in  November,  1883,  and  was  removed  by^the 
defendants,  who  are  citizens  of  Pennsylvania,  to  this  court  in  May,  1884. 
The  summons  was  served  personally  and  by  publication  upon  the  de- 
fendant Milo  C.  Treat.  The  service  was  completed  February  20,  1884, 
and,  no  answer  having  been  served,  judgment  by  default  was  entered 
against  all  of  the  defendants.  This  default  was  opened  on  the  21st  of 
April,  1884,  upon  the  verified  answer  interposed  on  behalf  of  all  the  de- 
fendants, the  affidavit  of  Charles  H.  Brown,  who  has  since  acted  as 
counsel  for  Treat,  and  upon  the  affidavits  of  William  Armstrong,  the  law 
partner  of  Brown,  and  Joseph  A.  Ege,  one  of  the  defendants.  The  lat- 
ter made  the  affidavit  of  merits  and  verified  the  answer.  Pursuant  to 
stipulation  the  testimony  was  taken  out  of  court,  the  right  to  objection 
being  reserved  until  the  trial.  The  taking  of  testimony  commenced  on 
the  24th  of  April,  1885,  and  was  concluded  May  18,  i886.  This  mo- 
tion for  leave  to  amend  was  not  made  until  the  cause  came  on  for  trial 
at  the  Utica  term  on  the  31st  day  of  March,  1890. 

In  order  to  appreciate  'the  character  of  the  motion  a  brief  review  of 
the  facts  is  necessary.  The  plaintiffs,  at  the  time  in  question,  were  co- 
partners under  the  name  of  the  Friendship  Oil  Company.  Prior  to  the 
1st  day  of  July,  1881,  the  parties  to  the  suit  had  various  transactions 
in  leases  of  oil  lands  in  Allegany  county,  N.  Y.,  which  they  held  as  ten- 
ants in  common.  On  that  day  a  settlement  was  effected  and  the  leases 
were  divided  between  them.  In  this  division  the  plaintiffs  took  the 
leases  of  the  Nelson  and  Dodson  farms,  upon  which  oil  wells  had  been 
started,  and  where  it  was  expected  oil  would  be  found,  but  the  value  of 
the  wells  had  not  been  demonstrated  at  the  -time  of  the  settlement.  The 
theory  of  the  settlement  was  that  if  these  wells  proved  productive  the  di- 
vision of  the  leases  was  an  equitable  one.  If  they  proved  unproductive 
the  defendants  would  have  an  undue  advantage,  they  having  received 
the  Richardson  lease  covering  property  of  ascertained  value.  To  meet 
this  contingency  it  was  agreed  that  if  the  wells  then  being  drilled  on  the 
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Nelson  and  Dodson  farms  proved  failures  the  defendants  would  pay  the 
plaintiffs  $1 ,000  to  equalize  the  settlement.  The  agreement  upon  which 
the  plaintiffs  sue  is  as  follows: 

''This  agreernent,  made  this  Ist  day  of  Jbly,  1881,  between  J.  A.  Ege,  H. 
B.  U  off  and  M.  G.  Treat  of  the  first  part,  and  the  Friendsinp  Oil  Company  of 
the  second  part,  witnesseth:  That,  whereas  a  settlement  of  various  matters 
has  been  made  between  the  parties  hereto,  it  is  hereby,  for  value  received, 
agreed  on  tlie  part  of  the  parties  of  the  first  part  that  they  will,  if  the  well 
new  being  put  down  on  the  Nelson  farm  in  Wirt  proves  to  be  unproductive 
as  an  oil-well,  or  not  a  paying  well,  and  the  well  on  the  Dodson  farm  is  not, 
the  Aaid  first  parties  will  pay  to  the  second  parties  one  thousand  dollars;  and* 
in  case  either  of  those  wells  are  good  the  parties  of  the  second  part  shall  as- 
sign  to  the  parties  of  the  first  part  the  M.  W.  Taylor  lease,  dated  July  2, 1879, 
recorded  in  Liber  1  of  Leases,  page  82,  in  Allegany  Co.,  X.  Y.  A  paying 
well,  above  referred  to,  shall  mean  a  well  in  which  oil  is  produced  in  paying 
quantities. 

[Signed]        "J.  A.  Ege  for  himself,  H.  B.  Huff  and  M.  C.  Treat. 
"The  Frie3«d6HIP  Oil  Company.     By  S.  M.  Norton." 

The  complaint  alleges  and  the  plaintiffs  contend  that,  after  necessary 
tests,  the  wells  on  the  Nelson  and  Dodson  farms  proved  unproductive, 
and  they  bring  this  action  to  recover  the  $l;000  agreed  to  be  paid,  in. 
that  event,  by  the  defendants.  The  answer  admits  that  in  the  year  1881 
the  defendants  were  interested,  as  individuals,  with  the  plaintiffs  in  the 
ownership  of  a  lai^e  number  of  oil  leases  in  Allegany  county,  N.  Y.; 
''that  a  settlement  was  had  of  their  affairs  on  or  about  July  1, 1881,  and 
a  division  of  said  leases  was  made  between  the  plaintiffs  and  defendants." 
The  answer  further  contains  the  allegation  "that  the  terms  of  said  con- 
tract, and  the  understanding  and  agreement  of  the  parties  at  the  time 
of  the  execution  thereof,  required  that  the  plaintifft  should  have  given 
the  defendants  an  opportunity  to  examine  said  wells,  and  an  opportu- 
nity to  convince  themselves  as  to  the  unproductiveness  and  non-paying 
qualities  of  said  wells  in  said  contract  and  the  plaintiffs'  complaint  re- 
ferred to,  before  they  became  liable,  if  at  all,  to  pay  the  said  sum  of 
$1,000  referred  to  in  said  contract."  The  defendant  Treat  now  asks  that, 
these  clauses  be  stricken  from  the  answer  so  far  as  they  relate  to  him, 
and  that  an  allegation  be  added  denying  the  authority  of  the  defendant 
Ege  to  execute  the  contract  for  him.  He  asks  further  that  he  be  permit- 
ted to  file  a  supplemental  answer,  sworn  to  March  18,  1890.  This  an- 
swer contains  a  general  denial  simply,  except  it  admits  that  prior  to  July 
1,  1881,  the  parties  were«owners  of  the  oil  leases  as  alleged  in  the  com- 
plaint. It  will  be  seen  that  the  original  answer,  of  1884,  practically  ad- 
mits the  making  of  the  contract  by  the  defendants  as  alleged  in  the  com- 
plaint, the  defense  there  stated  being,  that  the  wells  upon  the  Dodson 
and  Nelson  farms  were  not  sufficiently  tested  to  enable  the  plaintiffs  to 
maintain  their  action.  Upon  the  issue  thus  joined  the  testimony  has  all 
been  taken,  and  the  cause  prepared  for  trial.  The  motion  is  opposed 
upon  the  ground  of  laches,  and  for  the  reason  that  since  the  testimony 
has  closed  several  witnesses  who  could  sustain  the  plaintiff  upon  the  new 
issue  have  disappeared  or  are  dead. 


Digitized  by 


Google 


660  FEDERAL   REPORTER,  vol.  42. 

The  court  has  not  been  furnished  with  an  authority  holding  that  an 
amendment  of  this  kind  is  permissible  after  so  long  a  lapse  of  time.  It 
is  entirely  clear  that  the  counsel  who  signed  the  original  answer,  and 
who  have  since  acted  for  the  defendant,  must  have  been  cognizant  of  its 
contents  from  the  outset,  and,  even  if  Treat  is  correct  in  asserting  that 
he  was  entirely  ignorant  of  what  had  been  done  on  his  behalf  until  the 
hearing  in  1886,  he  certainly  must  have  had  full  knowledge  at  that  time, 
but  no  reasonable  excuse  is  given  for  his  silence  and  inactivity  during 
the  four  years  intervening.  It  is  too  late  after  the  proofs  have  all  been 
taken,  and  the  witnesses  dispersed  and  dead,  to  change  the  issues  upon 
which  the  case  is  to  be  tried.  The  rule  in  such  cases  is  clearly  stated  in 
Smith  V.  Babcockf  3  Sumn.  683.     Judge  Story  says: 

''When  application  is  made  to  amend  an  answer  in  material  facts,  or  to 
change  essentially  the  grounds  taken  in  the  original  answer,  courts  of  equity 
are  exceedingly  slow  and  reluctant  in  acceding  to  it.  To  support  such  appli- 
cation»  they  require  very  cogent  circumstances,  and  such  as  repel  the  notion 
of  any  attempt  of  the  party  to  evade  the  justice  of  the  case/ or  to  set  up  new 
and  ingeniously  contrived  defenses  or  subterfuges.  •  •  «  And  it  seems 
to  me,  that,  before  any  court  of  equity  should  allow  such  amended  answers, 
it  should  be  perfectly  satisfied,  that  the  reasons  assigned  for  the  application 
are  cogent  and  satisfactory;  that  the  mistakes  to  t>e  corrected,  or  the  facts  to 
be  added,  are  made  highly  probable,  if  not  certain;  that  they  are  material  to 
the  merits  of  the  case  in  controversy;  that  the  party  has  not  been  guilty  of 
gross  negligence;  and  that  the  mistakes  have  been  ascertained,  and  the  new 
facts  have  come  to  the  knowledge  of  the  party,  since  the  original  answer  was 
put  in  and  sworn  to.'' 

See,  also,  Suydam  v.  Ti-uesdale,  6  McLean,  459;  Ruggles  v.  Eddy^  11 
Blatchf.  524;  Loom  Co.  v.  Higgins,  13  Blatchf.  349;  Medbury  v.  Swan, 
46  N.  Y.  200;  Fost.  Fed.  Pr.  §§  167,  168.  Upon  authority  it  would 
seem  quite  clear,  therefore,  that  the  amendment  should  be  denied;  cer- 
tainly there  is  no  precedent  for  granting  it  without  the  imposition  of 
very  stringent  terms. 

Furthermore,  the  plaintiffs  ask,  as  they  have  an  undoubted  right  to 
do,  that,  if  the  motion  is  granted,  they  be  permitted  to  amend  their 
complaint  and  take  further  testimony  upon  the  new  issue.  Surely,  it 
would  be  unfair  to  the  defendant  to  require  him  to  pay  a  large  bill  of 
costs,  and  subject  him  to  the  expense  of  further  proceedings,  unless  it 
can  be  seen  that  the  proposed  amendment  will  inure  to  his  advantage. 
Haying  read  the  entire  testimony  I  am  constrained  to  say  that  it  would 
be  unavailing.  The  amendment  would  take  the  question  of  Ege's  au- 
thority from  under  the  admission  and  make  it  an  issuable  one,  but  no 
amendment  can  remove  from  the  record  the  fact  that  the  original  answer 
was  filed^  or  the  circumstances  in  which  it  was  interposed.  As  evidence, 
these  facts  are  wejl-nigh  as  disastrous  to  the  defendant  as  though  crys- 
tallized into  a  formal  admission.  The  dilemma  is  a  plain  one.  Let  it  be 
assumed  for  a  moment  that  the  defendant  Treat  is  correct  in  his  theory 
that  Ege's  acts  were  unauthorized.  He  swears  that  he  was  personally 
served  with  the  summons.  He  knew — he  must  have  known — that  he 
was  being  sued  on  account  of  Ege's  acts.     He  knew  further  that  unless  he 
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tinswered  the  complaint  judgment  would  be  taken  by  default.  What  then 
would  have  been  his  course  tested  by  any  rational  standard?  Surely  con- 
fidence in  Ege  would  have  ceased  with  the  commencement  of  this  suit. 
There  would  have  ben  an  angry  interview,  a  sharp  dismissal  and  no  fur- 
ther joint  undertakings.  Treat  would  have  retained  his  own  lawyer,  tak- 
ing good  care  that  he  was  not  Ege's  lawyer,  and  would  have  put  in  a  sep- 
arate defense.  Having  been  betrayed  once  he  would  have  been  vigilant 
not  to  place  himself  in  a  position  where  he  could  be  betrayed  a  second 
time.  His  answer  would  have  exposed  the  fraud  of  which  he  was  the 
victim  and  would  have  denounced  the  conspirators.  But,  on  the  other 
hand,  if  plaintifiTs  version  is  the  correct  one,  Treat's  conduct  in  leaving 
the  defense  to  Ege  is  perfectly  natural  and  in  accordance  with  the  rules 
^hich  govern  the  actions  of  men.  In  other  words,  is  not  Treat's  con- 
-duct  in  intrusting  the  defense  to  Ege  in  direct  conflict  with  his  present 
position  that  Ege's  acts  in  making  the  contract  and  putting  in  the  an- 
swer were  without  authority  from  him?  A  party  sued  on  a  forged  note 
does  not,  usually,  intnist  the  defense  to  the  forger.  It  seems  incredible 
that  the  action  should  have  been  comihenced,  the  attachment  levied, 
Messrs.  Armstrong  &  Brown  retained  to  defend,  the  judgment  pro  covr 
Jesso  entered,  the  answer  prepared  at  Bradford,  the  home  of  the  defend- 
ant, the  default  opened  and  issue  jpined,  without  Treat's  knowledge  and 
<x)nsent.  Either  he  was  cognizant  of  all  this,  or  he  has  no  standing  in 
<^urt,  and  the  action  so  far  as  he  is  concerned  is  undefended.  No  such 
inference  is  permissible.  The  fact  that  the  management  of  the  defense 
was  left  solely  to  Ege  is  in  harmony  with  the  theory  of  the  plaintiffs  that 
he  was  the  trusted  agent  of  Treat  and  Huff  as  to  their  joint  interests  in 
Allegany  county,  that  the  answer  states  the  defendants'  strongest  ground 
of  defense,  and  .that  it  did  not  occur  to  any  one  to  dispute  the  authority 
of  Ege  until  the  turn  of  fortune's  wheel  made  Treat  the  only  responsible 
defendant.     The  motion  is  denied. 


Rice  et  al.  v.  Ege  et  aL 
{CircuU  Courty  N.  D,  New  Tork,    June  80, 189a) 

PRnrciPAL  AiH)  Agent— Liability  of  Principal. 

Upon  making  division  of  several  oil  leases  in  which  plaintiffs  and  defendants 
were  iointly  interested,  plaintiffs  took  a  lease  for  land  which  had  not  been  tested 
for  oil,  and  received  a  written  agreement,  signed  by  one  defendant  in  behalf  of  all 
the  defendants,  to  pay  plaintiffs  $1,000  in  case  the  oil-wells  on  the  land  transferred 
to  plaintiffs  should  be  unproductive.  The  defendants  who  did  not  sign  this  agree- 
ment knew  of  the  exchange,  and  acquiesced  in  it.  Their  answer  did  not  deny  the  ex- 
ecution of  the  agreement,  and  there  was  evidence  to  show  that  they  authorized 
their  co-defendant  to  sign  the  agreement,  and  afterwards  ratified  his  act.  Held, 
that  they  were  bound  by  the  agreement. 

CJoNTRAOT— Evidence— Oil-Well. 

Said  agreement  having  defined  an  unproductive  well  as  one  in  which  oil  is  not 
produced  in  paying  quantities,  evidence  that  the.  wells  were  drilled  through  the 
stratum  in  which  oil  was  found,  if  at  all,  in  that  county,  at  ap  expense  of  about 
$8,000,  and  only  a  trace  of  oil  discovered,  is  sufficient  to  show  that  the  wells  were 
unproductiVAi 
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At  Law.     Tried  by  the  court,  a  jury  having  been  waived. 
HamUton  Ward,  for  plaintiffs; 

Charles  H.  Brown  and  John  E,  Brandegee,  for  defendant  Treat. 
Qeorge  L,  Roberta,  for  other  defendants. 

CoxE,  J,  Many  of  the  facts  appear  in  the  opinion  rendered  upon  the 
motion  to  amend  the  answer,  ante,  658.  These  need  not  again  be  stated. 
Upon  the  merits,  but  two  questions  are  presented.  FHrst,  did  the  de- 
fendants enter  into  the  agreement  set  out  in  the  complaint?  Second^ 
were  the  wells  on  the  Nelson  and  Dodson  farms  drilled  to  a  sufficient 
depth  to  determine  that  they  were  unproductive? 

Upon  the  first  of  these  questions  the  issue,  as  before  determined,  is  a 
narrow  one.  The  answer  admits  that  the  defendants  were  interested 
with  the  plaintiffs  in  a  large  number  of  oil  leases  in  Allegany  county; 
that  on  July  1,  1881,  a  settlement  was  had,  and  a  division  of  the  leases 
was  made  between  the  plaintiffs  and  the  defendants,  and,  recognizing  the 
binding  force  of  the  agreement  upon  both  parties,  and  relying  upon  its 
provisions  for  their  exculpation,  the  defendants  allege  that  pursuant  to 
its  provisions  they  were  entitled  to  notice,  and  an  opportunit}'  to  ex- 
amine the  Nelson  and  Dodson  wells,  in  order  that  they  might  satisfy 
themselves  of  their  unproductiveness.  It  is  true  that  the  answer  avers 
"that  said  agreement  was  signed  by  J.  A.  Ege,  and  that  the  defendants 
H.  B.  Huff  and  M.  C.  Treat  never  signed  said  agreement,"  but  this  alle- 
gation adds  no  new  element  to  the  discussion.  The  plaintiffs  do  not  con- 
tend that  Treat  and  Huff,  witli  their  own  hands,  affixed  their  signatures 
to  the  paper.  In  fact  the  agreement  on  its  face  shows  that  they  did  not. 
The  contention  of  the  plaintiffs  is  that  Ege,  as  the  representative  of  the 
other  defendants  and  with  authority  from  them,  negotiated  the  agree- 
ment with  Norton,  who  had  like  authority  to  act  for  the  plaintiffs.  This 
statement  of  the  situation  seems  nowhere  to  be  denied  in  the  answer  and 
is  not  now  disputed  by  Ege  or  Huff.  But  were  the  question  of  Ege's 
authority  an  open  one  a  similar  conclusion  must  be  reached.  The  con- 
tract of  July  1st  was  an  equitable  one.  In  the  division  of  the  leases  the 
most  valuable,  the  Richardson  lease,  was  assigned  to  the  defendants. 
Every  consideration  of  fairness  required  that  the  plaintiffs  should  receive 
property  of  equal  value,  or  at  least  that  the  expense  of  testing  it  should 
not  fall  entirely  upon  them.  For  his  interest  alone  in  the  Richardson 
lease  the  defendant  Treat  received  $1,292.50.  On  the  other  hand  the 
testimony  fails  to  show  that  the  leases  assigned  to  the  plaintiffs  had  any 
value  at  all.  Besides,  the  plaintiffs  were  liable  to  lose,  and  they  have 
since  lost,  the  large  sum  expended  in  drilling  the  two  wells  in  question. 
The  contract  being  a  fair  one  to  all  the  defendants,  Treat  included,  there 
is  no  room  for  the  suspicion  that  its  terms  were  concealed  from  him. 
Were  the  positive  testimony  of  Treat's  participation  in  all  of  these  trans- 
actions eliminated  from  the  case  the  presumption  that  he  had  knowledge 
of  them  is  irresistible.  The  defendants  lived  together  in  the  same  town. 
Treat  had  dealt  in  oil  for  20  years.  He  was  no  novice.  His  place  of 
business  was  directly  across  the  street  from  Ege's  bank.     Their  relations 
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were  intimate.  The  evidence  shows  many  joint  ventures.  They  were 
in  consultation  regarding  their  oil  interests  immediately  subsequent  to 
the  transaction  of  July  1st,  and  thereafter  they  bought  property  jointly 
and  gave  their  joint  note  in  payment,  taking  the  title,  however,  in  Ege's 
name  alone.  On  the  1st  day  of  July,  the  same  day  that  the  agreement 
in  question  was  made,  the  plaintiffs  assigned  to  the  defendants,  Treat  be- 
ing named  in  the  assignment,  all  their  interest  in  the  Richardson  lease, 
except  10  acres  taken  from  the  west  side  of  the  property.  This  assign- 
ment was  recorded  July  25,  1881.  On  the  13th  of  July,  1881,  Treat 
assigned  all  his  interest  in  the  Richardson  lease,  and  other  leases,  to 
Huff  and  Ege  for  $1,292.50;  but  he  testifies  that  at  that  time  he  had 
ascertained,  ifom  recent  developments,  that  the  Richardson  lease  was  the 
only  one  of  value.  On  the  20th  of  July,  1882,  Huff  and  Ege  assigned 
to  John  Coast  &  Sons  and  H.  and  W.  W.  Rice  their  interest  in  the  Rich- 
ardson lease  covering  46}  acres  of  land.  As  the  original  lease  was  for 
57  acres,  this  assignment,  evidently,  did  not  cover  the  10  acres  reserved 
by  the  assignment  of  July  1,  1881.  On  the  trial  Treat  produced  the 
original  Richardson  lease,  the  assignment  by  the  plaintiffs  to  the  defend- 
ants of  July  1st,  and  his  assignment  to  Ege  and  Huff.  The  fact  that 
Ege  delivered  the  assignment  of  the  Richardson  lease  to  Treat  is  per- 
suasive evidence  that  the  latter  knew  of  the  assignment.  The  evidence 
regarding  the  10  acres  is  unsatisfactory  and  obscure.  It  is  difficult  to 
determine  from  the  proof  in  whom  the  title  to  the  10  acres  vested  after 
the  settlement  of  July  1st,  and  there  is  nothing  authentic  to  show  who 
first  conveyed  this  property  after  that  settlement.  No  written  assign- 
ment or  conveyance  of  the  property  has  been  introduced  in  evidence. 
The  accounts  of  its  disposition  are  not  in  harmony,  the  evidence  leaving 
the  matter  very  much  in  doubt.  It  is  entirely  dear,  however,  that  the 
defendant  Treat  never  obtained  title  to  the  10  acres  until  after  his  as- 
signment of  July  13,  1881,  to  Huff  and  Ege.  He  swears  that  he  ob- 
tained the  assignment  of  the  10  acres  between  the  15th  and  30th  of  July, 
1881 .  No  one  pretends  that  it  was  prior  to  July  13th.  It  seems,  there* 
fore,  impossible  to  account  for  his  receipt  of  nearly  $1,300,  except  upon 
the  theory  of  the  settlement  of  July  1st.  He  certainly  knew  that  if  this 
46  acres  was  owned  by  eight  persons  instead  of  three,  $1,300  was  too 
large  a  sum  for  one  of  them  to  receive  for  his  interest.  And  it  can  hardly 
be  insisted  that  this  sum  covered  the  other  leases,  for  he  swears  that  be- 
fore that  time  the  parties  had  ascertained  that  there  was  no  value  to  any 
of  the  leases  except  the  Richardson  lease.  The  impression  derived  from 
all  these  facts  is  that  Treat  could  not  have  been  ignorant  of  the  transac- 
tions carried  on  for  his  benefit  and  in  his  name.  He  must  have  known 
of  them,  and,  had  they  been  unauthorized  there  would  have  been  some 
evidence  of  renunciation  or  dissatisfaction  on  his  part.  But  in  addition 
to  these  cogent  inferences  the  record  contains  positive  testimony  that 
Ege's  authority  from  Treat  was  ample,  besides  evidence  from  Ege,  and 
others,  that  Treat  not  only  had  knowledge  of  Ege's  acts  but  subsequently 
ratified  and  confirmed  them.  Treat  denies  this,  but  in  many  important 
instances  his  denial  consists  merely  in  a  failure  to  recollect.     The  de- 
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ffndants  must,  therefore,  be  held  to  the  contract  for  the  following  rea- 
sons: -Rr«i,  the  answer  practically  admits  that  they  executed  it.  Sec- 
ond, the  presumption  is  strong  that  Treat  must  have  known  of  its  exist- 
ence and  assented  to  its  terms.  Thirds  the  preponderance  of  testimony 
establishes  Ege's  authority  to  make  the  contract.  Fourth^  Treat  subse- 
quently ratified  and  confirmed  it. 

Upon  the  remaining  question  the  proof,  establishing  the  unproductive- 
ness of  the  wells,  is  clear.  The  character  and  extent  of  the  test  required 
must  be  measured  by  the  contract  and  not  by  the  opinion  of  witnesses. 
The  contract  provides  for  the  payment  of  $1,000  if  the  Dodson  and-  Nel- 
son wells  "prove  to  be  unproductive  as  oil-wells,  or  not  paying  wells, 
viz.:  wells  in  which  oil  is  produced  in  paying  quantities."'  If  the  testi- 
mony establishes  the  proposition  that  the  plaintiffs  pushed  their  investi- 
gations sufficiently  to  show  that  neither  the  Nelson  nor  Dodson  well  was 
one  in  which  oil  could  be  produced  in  paying  quantities  they  are  entitled 
to  recover.  Their  right  cannot  be  defeated  by  proof  that  a  trace  of  oil 
was  discovered  or  even  by  proof  that  one  of  the  wells  might  be  made  to 
produce  a  few  barrels,  for  such  production  was  not  sufficient  to  make  it 
a  paying  well.  The  Nelson  well  was  put  down  1,600  feet.  The  Dodson 
well  1,877  feet.  Oil  in  Allegany  county  is  found,  if  at  all,  in  the  third 
sand.  Both  of  these  wells  were  drilled  through  the  third  sand,  and  lit- 
tle, if  any,  oil  was  discovered.  Subsequent  developments  still  ftirther 
demonstrated  their  unproductiveness.  They  are  surrounded  by  a  circle 
of  dry  holes.  No  oil  has  been  found  in  their  vicinity.  The  plaintiffs 
are  criticised  because  the  wells  "were  not  shot,  torpedoed  or  tubed,''  but 
it  would  seem  that  it  is  not  necessary  to  do  this  unless  the  drilling  shows 
some  promise  of  oil.  A  torpedo  may  make  oil  flow  more  freely,  but  it 
will  not  produce  oil  from  barren  sand.  There  was  no  possible  motive 
for  the  plaintiffs  to  omit  anything  required  to  make  the  wells  a  success. 
It  was  manifestly  for  their  interest  that  the  wells  should  pay.  There  is 
no  direct  proof  as  to  the  amount  agreed  to  be  paid  for  drilling  the  two 
wells,  but  if  it  were  at  the  rate  which  the  evidence  shows  was  paid  for 
similar  wells  in  Allegany  county  the  plaintiffs  were  obligated  to  pay 
nearly  $3,000.  The,  comparatively,  small  sum  which  they  were  to  re- 
ceive from  the  defendants  in  case  the  wells  proved  unproductive  was  no 
inducement  to  them  to  stop  the  work  until  every  reasonable  test  had 
been  made.  Every  incentive  was  in  this  direction.  If  the  wells  proved 
successful  it  meant  a  fortune  to  the  plaintiffs.  If  they  failed,  it  meant 
a  large  loss  even  after  the  $1 ,000  had  been  paid  by  the  defendants.  I 
am  satisfied  that  the  plaintiffs  did  all  that  the  agreement  required,  and 
that  nothing  which  they  could  have  done  would  have  developed  oil  in 
paying  quantities  in  either  of  the  wells  in  question.  It  follows  that  the 
plaintiffs  are  entitled  to  the  judgment  demanded  in  the  complaint,  with 
interest  and  costs. 


Digitized  by 


Google 


CLAY    COUNTY.  666 


McAleer  et  d.  v.  Clay  County,- 
{CircuU  Court,  &  D.  lowa^  C.  D.    June  16, 1890.> 

1IaH1>A1IXJ8-JuDGMBNT— LiMITATIONB. 

The  holders  of  a  judgment  against  a  oounty  obtained  a  writ  of  mandamxts  oom- 
manding  the  supervisors  to  levy  a  tax  to  discharge  the  Judgment.  The  decree 
awarding  the  writ  was  reversed  by  the  supreme  court,  and  the  cause  remanded, 
whereupon  an  amended  petition  for  inatidamixs  was  filed.  Pending  the  proceed- 
ings in  the  supreme  court  the  period  during  which,  under  Code  Iowa,  §  8025,  an  ex-  • 
eoution  could  issue  on  the  judgment,  expired.  Heldy  that  the  collection  of  the  judg- 
ment could  not  be  enforced  by  mandamuty  since  the  judgment  was  no  longer  op- 
erative, and  the  pendency  of  the  mandamus  proceedings  created  no  lier. 

At  Lew.     Proceedings  for  mandamus.     On  demurrer  to  answer. 
MUchell  &  Dudley  and  Hughes  &  Hastings^  for  plaintififB. 
A.  C,  Parker i  for  defendant. 

Shiras,  J.  On  the  2d  day  of  October,  1864,  a  judgment  was  ren- 
dered in  this  court  in  favor  of  Michael  McAleer,  and  against  Clay  county, 
Iowa,  for  the  sum  of  $9,172.50.  On  the  2d  day  of  May,  1.881,  an  in- 
formation for  a  mandamus  was  filed  by  Hugh  McAleer  and  Hugh  Mc- 
Aleer, Jr.,  administrators  of  the  estate  of  Michael  McAleer,  who  had 
died  in  the  state  of  New  York  on  February  22,  1881,  in  which  it  was 
charged  that  the  judgment  in  question  remained  in  force,  that  a  large 
part  thereof  remained  unpaid,  that  an  execution  had  been  issued  and  re- 
turned unsatisfied,  that  it  was  the  duty  of  the  county  board  of  super- 
visors to  levy  a  tax  for  the  payment  of  the  portion  of  the  judgment  re- 
maining unpaid,  and  praying  that  a  writ  oi  mandamus  be  issued,  com- 
manding the  supervisors  to  levy,  collect,  and  pay  over  a  tax  sufficient  to 
discharge  said  judgment  in  full.  On  the  15th  day  of  May,  1882,  the 
<50urt,  upon  the  hearing,  granted  a  writ  oimandamus  requiring  the  board 
of  supervisors  to  levy  a  tax  of  one  mill  on  the  dollar  of  the  assessed 
value  of  the  taxable  property  in  Clay  county  for  the  year  1882,  and  to 
■collect  and  pay  the  same  upon  the  McAleer  judgment,  and  that  they  levy 
and  collect  a  tax  of  one  mill  for  each  succeeding  year  until  the  said  judg- 
ment, interest,  and  costs  should  be  paid  in  full.  Upon  a  writ  of  error 
the  supreme  court  reversed  this  judgment,  on  the  ground  that  the  answer 
to  the  information  averred  that  the  whole  of  the  six-mill  levy  for  the 
year  1882,  which  was  the  limit  of  taxation  permissible  under  the  statute 
of  Iowa,  was  needed  to  meet  the  ordinary  expenses  of  the  county,  and 
that  the  court  could  not  require  the  county  to  set  aside  any  part  of  the 
levy  to  pay  the  judgment  when  the  whole  of  the  levy  was  needed  to  meet 
the  current  expenses  of  the  county.  See  115  U.  S.  616,  6  Sup.  Ct. 
Rep.  199.  The  mandate  showing  the  reversal  oi  the  judgment  by  the 
supreme  court  was  filed  in  this  court  May  17,  1886.  On  the  13th  day 
of  May,  1890,  an  amendment  to  the  information  was  filed,  in  which  it 
was  averred  that,  if  the  full  levy  of  six  mills  on  the  dollar  of  the  tax- 
able property  in  the  county  be  levied  each  year,  there  will  be  realized 
therefrom  a  sum  sufficient  to  defray  the  ordinary  current  expenses  of 
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the  county,  and  leave  a  yearly  surplus  which  may  be  applied  to  the  pay- 
ment of  the  judgment  in  favor  of  McAleer;  and,  further^  that  there  is  now 
in  the  treasury  of  the  county  the  sum  of  $5,000  not  appropriated  to  the 
payment  of  current  expenses,  which  the  board  of  supervisors  refuse  to 
apply  to  the  payment  of  said  judgment;  and  the  relators  therefore  ask 
an  order  that  the  county  officials  be  required  to  levy  annually  a  tax  of 
six  mills,  and  pay  over  the  surplus  left  of  the  amounts  realized,  after 
defraying  the  necessary  current  expenses,  until  the  judgment  is  fully 
•paid.  In  the  second  division  of  the  answer  filed  to  this  amended  infor- 
mation, it  is  averred  that,  before  the  filing  of  said  amended  information, 
the  judgment  against  the  county  had  been  barred  and  extinguished  by 
the  operation  of  the  statute  of  limitations  of  the  state  of  Iowa;  that  the 
period  of  limitation  applicable  to  judgments  of  courts  of  record  is  20 
years;  that  the  judgment  was  rendered  in  1864,  and  had  not  been  revived 
by  any  action  in  any  court  since  that  date;  and  that,  consequently, 
these  proceedings  for  the  enforcement  of  the  judgment  are  abated.  To 
this  division  of  the  answer  the  relators  have  demurred,  and  thereby  is 
presented  the  question  of  the  effect  upon  the  proceedings  of  the  admit- 
ted fact  that  by  lapse  of  time  the  judgment  sought  to  be  collected  has 
become  barred. 

Under  the  provisions  of  section  3026  of  the  Code  of  Iowa,  executions 
may  issue  at  any  time  before  the  judgment  is  barred  by  the  statute  of 
limitations.*  When  the  20  years  from  the  date  of  the  judgment  expired, 
the  right  to  the  issuance  of  a  writ  of  execution  terminated.  If,  however, 
before  the  20  years  had  expired,  an  execution  had  been  issued,  and  a 
levy  had  been  made  thereunder,  the  lien  thereby  acquired  would  not 
have  been  ende<l  by  the  expiration  of  the  statutory  limitation,  but  the 
judgment  creditor  would  have  been  entitled  to  the  benefit  of  all  rights 
acquired  by  the  levy  of  the  execution  during  its  life-time,  and  to  such 
auxiliary  process  as  might  be  -necessary  to  enforce  pa}* ment  out  of  the 
property  thus  subjected  to  the  lien  of  the  judgment  and  execution  while 
the  same  were  in  life.  Counsel  for  plaintiffs  claim  that  the  proceedings 
for  mandamus  are  to  be  deemed  to  be  of  the  nature  of  an  execution, 
and  that  as  the  original  information  was  filed  and  service  had  long  be- 
fore the  judgment  was  barred,  it  is  still  open  to  the  plaintiffs  to  pursue 
the  relief  sought  by  the  information.  Conceding,  for  the  sake  of  the  argu- 
ment, that  the  filing  of  the  information  is  to  be  deemed  to  be  the  equiva- 
lent of  the  issuance  of  a  writ  of  execution,  it  does  not  follow  that  thereby 
any  lien  or  other  right  has  been  acquired  which  remains  in  existence 
after  the  judgment  has  ceased  to  be  operative  and  enforceable.  If,  during 
the  life-time  of  an  execution,  the  same  is  levied  upon  property,  thereby 
a  new  right  is  created  \n  the  execution  plaintiff.  The  levy  of  the  exe- 
cution is  prima  fade  a  satisfaction  of  the  judgment;  and  the  lien,  whether 
legal,  equitable,  or  statutory,  created  by  the  levy  of  an  execution,  is  not 
defeated  by  the  mere  fact  that  after  the  creation  of  the  lien  the  period  of 
time  has  elapsed  which  terminates  the  right  to  the  issuance  of  an  original 
writ  of  execution  upon  the  judgment,  or  which  bars  a  new  action  upon 
the  judgment.     The  mere  filing  of  an  information  seeking  a  writ  of 
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viandamua  to  enforce  the  levy  of  a  tax  for  the  payment  of  a  judgment 
creates  no  lien  upon  property  The  judgment  rendered  in  1882,  directing 
the  levy  of  a  tai  in  that  and  the  succeeding  years,  has  been  wholly  set 
aside.  No  lien  or  right  to  the  levy  of  a  tax  was  then  created.  The  right 
to  the  issuance  of  a  mandamus  for  the  purposes  set  forth  in  the  amended 
information  filed  May  13,  1890,  is  based  upon  the  fact  that  there  exists 
in  lavor  of  plaintiffs  an  operative  and  enforceable  judgment  against  the 
county.  The  aid  of  the  court  is  sought  to  put  in  motion  the  taxing 
power  of  the  county  through  its  oflBcials,  in  order  to  realize  funds  suffi- 
cient to  pay  this  judgment.  The  answer  shows  that  before  the  amended 
information  was  filed  the  judgment  had  become  inoperative  and  non- 
enforceable  by  reason  of  the  lapse  of  time  creating  a  statutory  bar  to 
its  enforcement.  The  action  sought  by  the  present  information  is  not 
for  the  preservation  and  enforcement  of  a  lien  or  right  coming  into  ex- 
istence before  the  judgment  became  barred.  If  the  facts  were  that,  by 
operation  of  a  tax  ordered  to  be  levied  by  a  judgment  in  mandamiLS 
rendered  during  the  life-time  of  the  judgment,  there  was  a  fund  realized, 
and  in  the  hands  of  the  county,  properly  applicable  to  the  payment  of 
the  judgment,  it  might  well  be  that  the  court  would  enforce  the  applica- 
tion of  such  fund  to  the  payment  of  the  judgment,  even  though  the  bar 
of  the  statute  had  become  applicable.  The  present  ])roceedings  are 
wholly  prospective,  and  it  is  now  sought  to  compel  the  county  officials 
to  hereafter  levy  and  collect  a  tax,  or  to  hereafter  apply  money  in  the 
treasury  to  the  payment  of  the  judgment  in  question.  Unless  there  ex- 
ists in  favor  of  the  plaintiff  a  valid  and  enforceable  judgment  against 
the  county,  there  is  no  foundation  for  such  action  on  part  of  the  court. 
If  for  any  reason  the  judgment  has  become  inoperative  or  has  been 
barred,  no  ground  for  its  enforcement  exists,  either  by  way  of  execution 
or  other  equivalent  proceeding.  In  the  language  of  the  supreme  court 
in  Rosa  v.  Duval,  13  Pet.  44,  "it  cannot  be  supposed  that  the  l^is^ature 
would  bar  an  action  on  a  judgment,  and  still  authorize  an  execution  to 
be  issued  on  it."  If  the  right  to  an  execution  is  barred,  the  right  to  a 
writ  o(  mandamus  to  serve  the  purposes  of  an  execution  must  be  like- 
wise barred.  The  demurrer  to  the  second  division  of  the  answer  filed 
by  the  county  officials  is  therefore  overruled. 
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United  States  v.  Midgley.* 
{District  CcurU  E,  D,  Pennsyloanku    May  20, 1800.) 

!•  CuBTOMS  DuTiTO— Wool— "Merino  Blood,  Near  ok  Rbmotb." 

In  the  tariff  act  of  1883,  in  the  enumeration  of  wools  of  the  first  class,  the  phraser 
"wools  of  merino  blood,  near  or  remote,  **  "remote"  is  limited  to  mean  within  the 
limit  of  merino  blood  requisite  to  characterize  the  wool  as  possessing  merino  quali- 
ties, and  adding  to  the  value. 
2.  Same — Change  of  Class— Prebumption. 

Where  an  article  has  been,  finally  placed  in  a  class  other  than  that  in  which  it  was 
originally,  and  the  collector  brinc^  suit  to  recover  the  excess  of  duty,  he  is  entitled 
to  a  presumption  that  it  is  rightfully  placed  in  said  other  class,  and  the  burden  of 

Erooi  is  on  the  defendant  to  prove  that  It  rightly  belonged  to  the  olass  In  which  it 
ad  been  formerly  placed. 
3»  Same— Evidence— Conflictino  Classinos  bt  Examiner. 

A  wool  was  originally  placed  in  the  third  class  by  the  examiner,  who  afterwards, 
upon  the  orders  of  the  appraiser,  made  another  examination,  and  placed  it  in  the 
second,  and,  upon  the  refusal  of  the  appraiser  to  indorse,  made  a  third  examina- 
tion, and  placed  it  in  the  first  class.  On  trial  several  experts  testified,  upon  seeing 
the  wool  for  the  first  time,  that  it  was  plainly  clothing  wool,  (first  class.)  Held, 
the  fact  of  the  original  judgment  of  the  government  examiner  was  evidence  for 
the  defendant  as  to  the  "grade**  of  the  wool,  and  to  impeach  the  reliability  of  plain- 
tifl^s  expert  testimony  produced  at  the  trlaL 

At  Law. 

This  was  an  action  brought  by  the  United  States  to  recover  $3,894.38, 
alleged  to  be  due  as  additional  duty  upon  an  importation  of  221  bales 
of  so-called  "Smyrna  wool,"  imported  at  Philadelphia,  April  9,  1889. 
The  wool  was  entered  as  carpet  wool,  and  was  valued  at  5f  pence  per 
pound,  dutiable  at  2}  cents  per  pound.  The  examiner  in  the  first  in- 
stance returned  the  wool  as  entered  in  class  8,  under  12  cents  a  pound, 
and  his  return  was  approved  by  the  appraiser  as  of  April  15,  1889. 
Upon  April  26,  1889,  a  reclassification  was  made  in  class  2,  under  30 
cents  a  pound,  at  10  cents  a  pound  by  the  examiner,  but  no  approval 
was  entered  by  the  appraiser.  Upon  May  22,  1889,  a  further  reconsid- 
eration and  reclassification  was  made  in  class  1,  under  30  cents  a  pound, 
10  cents  a  pound,  and  value  advanced  to  6i  pence  per  pound,  and  upon 
this  classification  the  liquidation  was  made  by  the  collector,  and  the  bal- 
ance aforesaid  alleged  to  be  due.  The  samples  sent  to  the  appraiser's 
stores  for  examination  remained  under  the  control  of  the  government 
until  liquidation.  Protest  was  made  by  the  importer  that  the  govern- 
ment was  bound  by  the  first  return  of  the  appraiser,  and  that  the  other 
classifications  were  unlawful.  It  was  also  contended  that  the  importa- 
tion was  bought,  sold,  and  used  under  the  name  of  "Smyrna  wool." 

W,  WUJcins  Carr^  Asst.  U.  S.  Atty.,  for  plaintiff. 

John  G.  Johnson  and  Frank  Pritchard^  for  defendant. 

Butler,  J.,  (ordUy  charging  the  jury.)  The  plaintiff  in  this  case  asks 
the  court  to  say  to  you: 

"(1)  If  you  believe  the  article  in  suit  is  what  is  known  as  clothing  wool  and 
of  merino  blood,  immediate  or  remote,  or  a  wool  of  like  character  to  any  of 
those  mentioned  in  class  Ko.  1,  then  your  verdict  should  be  for  the  plaintiff.*^ 

That  is  correct. 
>Repoi-ted  by  Mark  Wilks  CoUet,  Esq.,  of  the  Philadelphia  bar. 
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''(2)  If  yon  believe  that  the  wool  in  suit  is  not  designated  or  described  in 
classes  two  and  three  of  combing  wools  or  carpet  wools*  then  your  verdict 
should  be  for  the  plaintiff/' 

That  is  also  correct. 

"(8)  It  is  not  necessary  that  the  wool  should  be  identical  in  its  quality  with 
the  merino  blood  wools  mentioned  in  the  Qrst  classification  of  the  tariff  act, 
but  if  it  is  what  is  usually  designated  as  a  clothing  wool  like  those  named  in 
the  first  classification,  and  possessing  the  same  general  quality  of  those  wools, 
and  having  merino  blood,  then  it  properly  falls  within  the  first  class,  and  your 
verdict  should  be  for  the  plaintiff." 

That  is  correct. 

"(4)  Your  verdict  in  this  case  should  be  for  the  plaintiff.'' 

I  refuse  that  point. 

By  the  tariflF  act  of  1883  it  is  provided  as  follows: 

"All  wools  *  *  *  shall  be  divided,  for  the  purpose  of  fixing  the  duties 
to  be  charged  thereon,  into  three  *  *  *  classes:  Class  one.  clothing 
wools;  that  is  to  say  merino,  mestiza.  metz,  or  metis  wools,  or  other  wools  of 
merino  blood,  immediate  or  remote,  down  clothing  wools,  and  wools  of  like 
character  with  any  of  the  preceding,  including  such  as  have  been  heretofore 
usually  imported  into  the  United  states  from  Buenos  Ayres,  New  Zealand, 
Australia.  Cape  of  Good  Hope,  Russia,  Great  Britain,  Canada,  and  elsewhere, 
and  also  Including  all  wools  not  hereinafter  described  or  designated  in  classes 
two  and  three. " 

"Class  two"  I  need  not  read,  because  it  is  not  involved  in  this  case. 

"Class  three,  carpet  wools  and  other  similar  wools. — such  as  JDonskoi,  native 
South  American  Cordova  Valparaiso,  native  Smyrna,  and  including  all  such 
wools  of  like  character  as  have  been  heretofore  usually  imported  into  the 
United  States  from  Turkey,  Greece,  Egypt,  Syria,  and  elsewhere." 

It  may  be  proper  to  remark  that  the  wools  named  in  the  first  danse 
are  wools  containing  merino  blood,  fine  wools,  high-grade  wools.  All 
wools  containing  merino  blood,  in  the  language  of  the  statute,  near  or 
remote,  are  within  the  first  clause,  and  embraced  in  the  first  class.  The 
words,  "merino  blood,  immediate  or  remote,"  require  some  remark.  The 
word  "immediate"  probably  requires  nothing  to  be  said  of  it,  but  the 
word  "remote"  does.  As  used  in  the  statute,  it  signifies  a  degree  of  re- 
moteness that  is  within  the  limit  of  merino  blood  requisite  to  charac- 
terize the  wool,  and  add  to  its  value.  If  the  remoteness  is  beyond  this, 
— so  great  that  it  does  not  characterize  the  wool  as  possessing  merino 
qualities,  does  not  add  to  its  value, — ^then  it  is  too  remote  to  be  within 
the  meaning  of  the  statute. 

In  1889  the  defendant  imported  the  wool  in  question.  On  its  ar- 
rival it  was  sampled  and  examined  by  the  proper  customs  officers, — 
upon  whom  the  duty  of  classification  is  devolved  by  law, — who  pro- 
nounced it  "carpet  wool,"  and  consequently  placed  it  in  the  third  class. 
The  defendant  paid  duty  on  it  accordingly.  Very  soon  thereafter  the 
appraiser,  Mr.  Leach,  becoming  doubtful  of  the  correctness  of  the  classi- 
fication, recalled  the  return  that  had  been  made  to  the  collector,  and  di- 
rected another  inspection  and  examination.  The  examiner,  several  days 
later,  reported  it  as  "combing  wool,"  and  placed  it  in  the  second  class. 
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This  being  unsatisfactory,  also,  to  the  appraiser,  a  still  further  examina- 
tion was  made,  and  it  was  finally  pronounced  to  be  "clothing  wool,"  and 
was  consequently  placed  in  the  first  class,  and  subjected  to  duty  accord- 
.  ingly.  This  higher  duty  the  defendant  refused  to  pay;  and  the  govern- 
ment now  sues  to  recover  the  difference  between  the  sum  paid  in  pur- 
suance of  the  first  report,  and  the  amount  assessed  on  the  final  return. 

To  which  class  does  the  wool  belong?  This  is  the  only  question  in 
the  case.  Does  it  fall  within  the  description  of  the  first  clause  read,  and 
consequently  belong  to  class  one?  or  within  the  description  of  the  third 
clause,  and  belong  to  class  3?  There  is  no  suggestion  that  it  is  within 
the  second  class.  You  must  start  on  the  inquiry  with  the  presumption 
that  it  is  within  the  first  clause  and  belongs  to  class  1.  The  customs 
officers  hanng  decided  that  it  belongs  to  this  class,  their  finding  must 
be  regarded  and  accepted  as  correct  until  the  contrary  is  proved.  You 
thus  observe  the  burden  is  on  the  defendant  to  prove  that  the  wool 
does  not  fall  within  the  description  of  the  first  clause,  and  consequently 
that  it  is  improperly  classified.  If,  therefore,  the  defendant  has  not 
proved  this,  your  verdict  must  be  against  him,  for  the  sum  claimed.  His 
contention  is  that  the  wool  falls  within  the  description  of  the  third  clause, 
and  consequently  that  it  belongs  to  the  third  class.  If  the  evidence  fails 
to  satisfy  you  he  is  right  in  this,  his  defense  fails. 

It  is  only  necessary,  therefore,  to  determine  whether  the  defendant  has 
proved  that  the  wool  falls  within  the  description  of  the  third  clause. 
Now,  let  us  read  this  clause  again: 

"Class  three,  carpet  wools  and  other  similar  wools, — such  as  Donskoi,  na- 
tive South  American,  Cordovn,  Valparaiso,  native  Smyrna,  and  including  all 
such  wools  of  like  character  as  have  been  heretofore  usually  imported  into  the 
United  States  from  Turkey,  Greece,  Egypt,  Syria,  and  elsewhere." 

It  is  proper  to  observe  at  this  time  that  the  words  "native  Smyrna," 
in  the  light  of  the  evidence  before  you,  may  be  read  "Smyrna,"  because, 
according  to  that  evidence,  all  Smyrna  wool  is  native  Smyrna.  There 
is  no  such  thing  as  "native  Smyrna,"  as  contradistinguished  from  Smyrna 
wool.  According  to  the  plaintiff's  testimony,  all  the  wool  that  is  known 
to  the  trade  as  Smyrna  wool  is  native  Smyrna.  There  are  not- two  de- 
scriptions of  Smyrna  wool,  one  Smyrna  and  the  other  native  Smyrna; 
it  is  all  Smyrna  wool.  So  that  as  far  as  relates  to  this  case,  in  view  of 
the  evidence,  you  can  disregard  the  word  "native;"  if  it  is  Smyrna  wool 
it  is  native  Smyrna  wool. 

You  observe  that  the  clause  embraces  all  "carpet  wool,"  and  that  it 
also  particularly  specifies  "Smyrna  wool,"  as  a  "carpet  wool."  The  <le- 
fendant  contends  that  the  wool  before  us  is  "carpet  wool,"  and,  further- 
more, that  it  is  "Smyrna  wool;"  that  is,  that  it  is  "carpet  wool  "grown  in 
Smyrna.  If  it  is  "Smyrna  wool,"  it  follows  that  it  is  "carpet  wool,"  and 
belongs  to  the  third  class,  because  the  statute  makes  all  "Smyrna  wool," 
"car{)et  wool."  The  question  is  thus  reduced  to  the  narrow  and  single 
inquiry:  Is  this  "Smyrna  wool?"  As  you  have  seen,  the  words  "carpet 
wool,''  used  in  this  clause,  embrace  a  similar  description  of  wool  from 
many  other  countries  besides  Smyrna.     The  defendant,  however,  does 
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not  claim  that  this  is  "carpet  wool  from  either  of  such  other  countries, 
but  asserts  and  claims  that  it  is  Smyrna  wool."  He  imported  it  from 
England,  he  says,  as  "Smyrna  wool,"  and  it  came  to  this  country  in- 
voiced as  "carpet  wool."  t 

Does  the  evidence  satisfy  you  that  it  is  "Smyrna  wool?"  Many  wit- 
nesses have  been  called  on  the  one  side  and  the  other  to  instruct  you  on 
the  subject.  Those  called  by  the  defendant  pronounce  it  "Smyrna 
wool ;"  in  other  words,  carpet  wool  from  Smyrna.  They  tell  you  why  they 
so  pronounce  it,  and  speak  with  great  positiveness  on  the  subject. 
Those  called  by  the  plaintiff  say  it  is  not  "Smyrna  wool,"  just  as  pos- 
itively, and  give  their  reasons  for  8a3dng  so.  They  further  say  it  is  a  wool 
of  merino  blood,  and  consequently  is  "clothing  wool."  Respecting  the 
presence  of  merino  blood,  and  its  quantity,  the  testimony  on  the  one 
side  and  the  other  is  in  direct  conflict  also.  The  witnesses  called  gen- 
erally are  men  of  unusual  intelligence,  and  of  high  character.  Their 
business  as  wool  dealers,  woolen  manufacturers,  or  wool  growers  has  been 
such  as  to  qualify  them  to  speak  intelligently  on  the  subject  involved. 
Their  disagreement  may  seem  remarkable;  but  it  must  be  remembered 
that  they  speak  from  different  stand-points,  and  may  reasonably  be  sup- 
posed to  feel  some  bias.  It  cannot  be  doubted,  however,  that  they  are 
honest,  and  believe  what  they  say.  I  could  not  aid  you  by  citing  the 
testimony,  and  dwelling  upon  it.  The  duty  is.  on  you  of  determining 
whether  the  fact  on  which  the  defense  rests,  to- wit,  that  this  is  "Smyrna 
wool,"  is  proved.  If  the  testimony  upon  the  one  side  and  the  other  is 
equally  balanced,  for  and  against  it,  it  is  not  proved.  There  must  be  a 
preponderance  of  testimony  in  its  iavor  to  prove  it. 

A  fact  to  which  I  adverted  at  the  outset,  is  entitled  to  some  weight 
probabl}'^  in  deciding  this  question.  You  must  consider  whether  it  is  or 
not,  and,  if  it  is  entitled  to  any,  you  must  determine  how  much.  As  it 
was  there  said,  the  government  officers,  in  the  first  instance,  themselves 
pronounced  this  wool  "carpet  wool,"  treated  it  as  "Smyrna  wool,"  and 
consequently  "carpet  wool,"  placing  it  in  the  third  class.  The  examiner 
may  possibly  have  been  influenced  in  reaching  his  conclusion  by  the  fact 
that  it  was  invoiced  as  "carpet  wool."  This  can  hardly  be  sup[>osed, 
however,  in  view  of  the  fact  that  it  was  his  sworn  duty  to  examine  it 
with  great  care,  and  form  his  judgment  from  such  examination.  This 
report  or  return  was  approved  by  the  appraiser,  Mr.  Leach.  He,  the 
appraiser,  says,  however,  he  did  not  examine  the  wool.  Nevertheless 
this  was  the  action  of  the  government,  and  was  an  expression  of  judg- 
ment that  the  wool  was  "carpet  wool" — ^a  judgment  based  on  examina- 
tion by  a  competent  officer — selected  for  this  particular  duty,  because  of 
supposed. especial  qualifications  to  perform  it  correctly,  and  at  a  time 
when  there  was  no  controversy,  when  no  feeling  had  arisen,  and  when 
the  duty  and  purpose  of  the  ofiBcer  was,  must  have  been,  to  get  at 
the  truth,  at  all  events,  to  make  no  mistake  against  the  government 
which  he  represented.  While  this  judgment  and  finding  did  not  bind 
the  government,  but  was  subject  to  revision  and  correction,  if  incorrect, 
the  fact  that  such  a  judgment  was  pronounced,  after  examination,  is  ev- 
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idence  against  the  plaintiff, — apparently  entitled  to  some  weight  in  de- 
ciding the  question  before  us.  Again,  when  the  examiner  was  requested 
to  make  a  second  examination,  a  full  and  particular  examination,  he  re- 
ported after  some  time  had  elapsed,  in  effect  that  it  was  not  clothing 
wool, — in  terms,  that  it  was  "combing' wool," — which  belongs  to  the 
second  class,  and  it  was  not  till  the  appraiser  demurred  to  this,  by  de- 
clining to  indorse,  that  the  examiner  placed  it  in  the  first  class.  The 
fact  that  the  examiner,  after  a  second  and  presumably  very  careful  ex- 
amination, found  it  to  be  "combing  wool,"  seems  to  be  inconsistent  with 
the  testimony  of  the  plaintiff's  witnesses,  who  say  that  it  plainly  and 
distinctly  appears  to  be  "clothing  wool,"  from  inspection  alone, — such  as 
they  gave  it  in  your  presence.  It  is  for  you  to  say  what  weight  these  facts 
should  have.  Nevertheless,  the  question  whether  this  is  "Smyrna  wool," 
and  consequently  "carpet  wool,"  is  a  question  for  your  determination 
from  all  the  evidence  in  the  cause  bearing  upon  it.  If  you  find  it  is 
"Smyrna  wool,"  your  verdict  will  be  for  defendant,  because  if  it  is 
"Smyrna  wool"  it  is  carpet  wool,  and  belongs  to  the  third  class.  If  you 
do  not  so  find,  your  verdict  will  be  for  the  plaintiff. 

The  jury  disagreed. 


Richard  et  al.  v.  Hedden. 
(CircuU  Court,  S.  D.  New  Twlu    April  dO,  189a) 

L  Customs  Dutibs— Conbtbuction  ov  Laws— Olissitioation— Fivishbd  Fvrkitubb. 
The  term  ^^flnisbed, "  as  applied  to  house  or  cabinet  furniture  at  and  prior  to  the 
passage  of  the  tariff  act  of  March  3, 1888,  (d2  U.  S.  St.  488,}  in  the  furniture  trade 
of  this  country,  was  used  to  designate  not  only  house  or  cabinet  furniture  that  was 
in  pieces  fitted  so  that  they  could  be  put  together,  and  made  ready  for  use  as  such 
furniture,  but  also  house  or  cabinet  furniture  that  was  actually  put  together,  and 
made  ready  for  use  as  such  furniture  when  shellaced  or  varnished  or  painted  or 
painted  and  varnished,  etc. 

a.  Same— FuBKiTUKB  not  Finished. 

The  house  or  cabinet  furniture  dutiable  under  the  provision  for  **hoase  or  cabinet 
furniture  in  piece  or  rough,  and  not  finished,  "contained  in  Schedule  D  of  this  tariff 
act,  (Tariff  Lidez,  New,  229,)  is  house  or  cabinet  furniture  not  only  **in  piece  or 
rough,  *'  but  also  **not  finished. " 

8.  Same. 

Cabinet  ware  and  house  furniture,  whether  in  pieces  fitted  so  that  they  can  be 
put  together  and  made  ready  for  use,  or  actually  put  together  and  made  readv  for 
use,  as  such  furniture,  if  ^^finisbed,"  is  dutiable  under  the  provision  for  ** cabinet 
ware  and  house  furniture,  finished, "  contained  in  said  Schedule  D,  (Tariff  Index, 
New.  280,)  and  not  under  the  provision  for  **  house  or  cabinet  furniture  in  piece  or 
rough,  and  not  finished, "  contained  in  the  same  schedule,  (Id.  229.) 

At  Lew.     Action  to  recover  back  duties. 

Daring  the  year  1886  the  plaintiffs  imported  from  Vienna,  Austria, 
into  the  port  of  New  York,  certain  Austrian  bent-wood  furniture  in 
pieces.  This  furniture  was  classified  for  duty  under  the  provision  for 
''cabinet  ware  and  house  furniture,  finished,"  contained  in  schedule  D  of 
the  tariff  act  of  1883,  (Tariff  Index,  New,  230;)  and  duty  was  exacted 
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thereon  at  the  rate  of  35  per  centum  ad  valorem  by  the  defendant  as  col- 
lector of  customs  at  that  port.  Against  this  classification  and  exaction 
the  plaintiffs  duly  protested,  claiming  that  this  furniture  was  '4n  pieces, 
and  not  finished,"  and  therefore  dutiable  at  the  rate  of  30  per  cent,  <id 
valorem  under  the  provision  for  "house  or  cabinet  furniture  in  piece  or 
rough,  and  not  finished,"  contained  in  the  same  schedule.  Id.  229. 
The  plaintifis  thereafter,  having  made  due  appeals,  duly  brought  this 
suit  to  recover  the  difference  between  duties  at  the  rate  of  35  per  cent. 
ad  valorem  as  exacted  by  the  defendant  as  said  collector,  and  duties  at  the 
rate  of  30  per  cent,  ad  valorem  as  claimed  in  their  protest. 

Upon  the  trial,  it  appeared  from  the  evidence  produced  by  the  plain- 
tiffs that  this  furniture,  though  in  pieces,  consisted  of  all  the  parts  of 
chairs,  settees,  tables,  and  other  varieties  of  house  furniture,  including 
the  backs,  seats,  and  one  or  more  other  portions  thereof,  that  were  each 
put  together  in  permanent  form;  that  each  of  these  parts  was  completely 
shaped,  smoothed,  and  fitted  to  go  together  without  hirther  work  thereon, 
was  polished  and  varnished,  or  polished,  painted,  and  varnished,  had 
the  usual  holes  therein  for  the  necessary  screws  and  bolts  used  in  fastening 
these  parts  together,  and  was  accompanied  with  all  such  necessary  screws 
and  bolts,  so  that  all  these  parts  were  ready  to  be  put  together  and  fast- 
ened so  as  to  constitute  completed  chairs,  settees,  tables,  and  other  varie- 
ties of  house  furniture,  as  used  by  everybody,  the  putting  together  and 
fastening  only  remaining  to  be  done;  that  these  parts,  in  the  condition 
described,  together  with  the  aforesaid  screws  and  bolts,  as  imported, 
were  wrapped  with  or  packed  in  straw  or  paper,  and  placed  in  boxes  or 
cases;  that  they  were  so  wrapped  or  pack^  and  placed  for  convenience 
of  transportation,  and  to  save,  as  &r  as  possible,  the  expense  of  freight; 
that  after  their  importation  the  only  thing  done  to  them  besides  putting 
together,  and  fastening  them  so  as  to  constitute  completed  chairs,  settees, 
tables,  and  other  varieties  of  house  furniture,  as  used  by  everybody,  was 
to  touch  up  the  ends  of  the  aforesaid  screws  and  bolts,  paint  or  varnish 
them,  in  order  to'  make  them  match  such  furniture,  unless  the  wood- 
work had  been  jammed  or  crushed  or  bruised,  and,  if  it  had  been,  then 
the  wood- work  was  touched  up  where  jammed  or  crushed  or  bruised,  but 
otherwise  the  wood-work  was  not  touched;  that  the  difference  between 
the  price  at  which  this  furniture  was  sold  when  sold  as  imported  from 
Austria,  and  the  price  at  which  it  was  sold  when  put  together  and  fast- 
ened so  as  to  be  ready  for  use,  was  about  3  per  cent,  of  the  wholesale 
price  as.sold  in  this  country.  It  appeared  from  the  evidence  produced 
by  the  defendant:  That  at  and  prior  to  the  passage  of  the  aforesaid  tariff 
act,  in  the  furniture  trade  of  this  country,  furniture  like  plaintiffs,  after 
the  parts  thereof  were  made  and  fitted,  was  put  together  and  fastened, 
shellaced,  or  varnished,  or  painted,  or  painted  and  varnished,  etc.,  then 
generally  taken  to  pieces,  and  afterwards  packed  for  shipment  in  boxes 
or  cases  in  the  manner  in  which  plaintiffs'  was  when  imported.  That  at 
those  times,  in  that  trade,  each  of  the  terms  "set  up,"  "imocked  down," 
"finished,"  "finished  set  up,"  "finished  knocked  down,"  and  "finished 
and  boxed,"  as  applied  to  furniture,  had  a  particular  and  specific  trade 
v.42F.no.l2— 48 


Digitized  by 


Google 


674  FEDERAL  BEPORTER ,  vol.  42. 

meaning,  as  follows:  "Set  up"  ftimiture  meant  furniture  whose  parts 
had  been  fitted,  put  together,  and  fastened  so  that  it  was  in  the  form  in 
which  ordinary  furniture  was  used.  "Knocked  down"  furniture  meant 
furniture  that  had  been  set  up,  and  then  taken  to  pieces  again.  "Fin- 
ished" furniture  meant  furniture  that  had  received  a  shellac  or  varnish 
or  paint,  or  paint  and  varnish,  etc.,  after  having  been  set  up,  but  did 
not  mean  completed  furniture.  "Finished  set  up"  furniture  meant  set 
up  furniture  that  had  been  finished,  such  as  plaintiffs'  would  be  if  set  up. 
"Finished  knocked  down"  furniture  meant  furniture  that  had  been  set 
up,  finished,  and  then  knocked  down,  such  as  plaintiffs'  was  when  taken 
from  the  boxes  or  cases  in  which  it  was  imported;  and  "finished  and 
boxed"  furniture  meant  furniture  that  had  been  set  up,  finished,  knocked 
down,  wrapped  with  or  packed  in  straw  or  paper,  and  placed  in  boxes 
or  cases,  such  as  plaintiffs'  was  when  imported.  That  in  the  furniture 
trade  at  those  times  the  phrase  "furniture  in  the  rough"  meant  furniture 
"in  the  white"  or  "in  the  wood,"  i.  e.,  not  finished.  That  the  phrase 
"in  piece"  or  "in  pieces,"  at  those  times,  was  not  a  term  used  by  that 
trade  with  a  trade  or  technical  meanipg.  Both  sides  having  rested, 
counsel  for  plaintiffs  moved  the  court  to  direct  the  jury  to  find  a  verdict 
in  their 'favor,  and  counsel  for  defendant  made  a  motion  for  a  like  direc- 
tion in  his  favor. 

The  court  denied  both  motions. 

EdiDin  B,  Smith,  Stephen  G.  Clarke,  and  Albert  Comstocky  for  plaintiffs. 

Edward  Mitchell,  U.  S.  Atty . ,  and  Thomas  Greenwood,  Asst.  U,  S.  Atty., 
for  defendant. 

Lacombe,  J.,  (praMy.)  The  collector  classified  the  articles  in  suit  un- 
der the  230th  paragraph  of  the  tariff  act  as  "cabinet  ware  and  house  fur- 
niture, finished,"  and  laid  upon  them  a  duty  of  35  per  centum  ad  vaioran. 
The  plaintiffs  claim  that  such  classification  was  wrong,  and  that  it  should 
have  been  held  dutiable  at  30  per  centum  ad  valorem,  under  paragraph  229, 
which  reads :  "House  or  cabinet  furniture  in  piece,  or  rough,  and  not  fin- 
ished." Of  course  the  presumption  is  that  the  collector's  decision  was  right, 
in  the  absence  of  any  testimony.  Therefore,  in  all  these  actions  to  recover 
duties,  it  is  for  the  plaintiffs,  by  a  fair  preponderance  of  proof,  to  satisfy 
the  jury  that  the  collector  was  in  error  in  his  assessment.  In  order  to 
do  so  in  this  case,  the  plaintiffs  must  satisfy  you  of  two  things:  (1)  That 
the  articles  here  are  either  "in  pie'ce"  or  "rough."  As  to  that  branch  of 
the  case,  I  may  instruct  you  that  there  is  no  conflict  of  testimony.  These 
articles  are  furniture  in  piece.  The  plaintiffs  must  go  further,  however, 
and  satisfy  you  (2)  that  these  articles,  "furniture  in  piece,"  are  "not  fin- 
ished." Now,  the  laws  imposing  duties  upon  importations  are  intended 
for  practical  use  and  application  by  men  engaged  in  trade  and  commerce; 
and  the  language  adopted  by  the  legislature,  particularly  in  the  denom- 
ination of  articles,  should  be  construed  according  to  the  commercial  un- 
derstanding of  the  terms  used.  Many  witnesses  from  the  furniture  trade 
have  been  called  to  the  stand;  and,  I  think  without  an  exception,  they 
have  all  testified  that  there  is  some  particular  trade  meaning  of  the  word 
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"finished," — that  to  the  furniture  trade  the  word  "finished  "means  some- 
thing, and  that  it  means  something  other  and  different  than  it  might 
mean  to  a  man  who  was  not  engaged  in  that  trade.  It  is  for  you,  upon 
the  testimony,  to  determine  what  that  word  did  mean,  in  trade  and  com- 
merce in  this  country,  on  March  3,  1883.  Having  found  out  what  the 
trade  meaning  was,  you  will  then  apply  that  meaning  to  these  articles. 
If  you  reach  the  conclusion  that  they  were  "not  finished,"  within  the 
trade  meaning  of  that  term,  then  your  verdict  must  be  for  the  plaintiffs. 
Should  you  reach  the  conclusion  that  they  were  "finished,"  within  the 
trade  meaning  of  that  word,  your  verdict  will  be  for  the  defendant. 

The  jury  rendered  a  verdict  for  the  defendant. 


Washburn  &  Moen  Manuf'q  Co.  v.  Cincinnati  Barbed  Wire 

Fence  Co. 

(Circuit  Cour%  S.  D,  Ohio,  W.  D.    June  20, 1890.) 

Patents  »oii  Intibntiows— Assigttmbht  and  Ltoenss— Suit  for  Royaltibs— Pleadiko. 
A  patentee  who  grants  a  license  to  manufacture  and  sell  the  patented  article,  un- 
der a  contract  by  which  the  licensee  is  to  make  monthly  reports,  and  pay  a  stipu- 
lated royalty,  and  for  failure  to  comply  with  which  the  licensor  may  declare  a  for- 
feiture, cannot  sue  in  equity  to  compel  the  licensee  to  make  reports  and  account  for 
royalties  due,  or,  on  his  failure  to  do  so,  to  enjoin  him  from  further  manufacture  or 
sale.  By  suon  prayer,  he  waives  the  forfeiture  clause,  and  is  left  to  his  action  at 
law  for  the  royalties. 

In  Equity.     On  demurrer. 

Lehmann  &  Parke,  for  complainant. 

James  Moore,  for  defendant. 
• 

Sage,  J.  The  bill  sets  forth  that  the  complainant  is  the  owner,  of 
certain  patents  relating  to  barbed  wire,  and  machinery  for  making  the 
same;  that  the  defendant  is  its  licensee,  engaged  in  making  and  selling 
barbed  wire  under  the  license,  which  provides  that  the  defendant  shall 
make  monthly  reports  of  its  manufacture  and  sales,  and  pay  the  stipu- 
lated royalty  thereon;  and  that,  for  failure  to  comply  with  the  provisions 
of  the  license,  the  complainant  may  declare  a  forfeiture.  The  bill  fur- 
ther sets  forth  that  many  licenses  have  been  granted  by  the  complain- 
ant upon  like  terms  with  that  of  the  defendant,  all  for  the  manufacture 
and  sale  of  a  limited  quantity  per  annum  of  specified  styles  of  wire;  that 
for  the  proper  maintenance  of  its  business,  and  of  the  riochts  of  the  sev- 
eral licensees,  monthly  reports  are  necessary;  tiiat  defendant  promised, 
by  its  acceptance  of  the  license,  to  co-operate  with  complainant  in  main- 
taining the  license  system;  that  it  has  failed  to  keep  its  agreement,  and 
is  engaged  in  making  and  selling  barbed  wire  under  the  license  without 
making  monthly  reports,  or  paying  royalty.  The  prayer  is  that  the  de- 
fendant be  decreed  to  perform  its  agreement;  that  an  account  be  had  of 
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the  royalties  due  on  its  manufacture  and  sales;  and  that,  unless  it  com- 
plies with  the  requirements  of  its  license,  it  be  enjoined  from  further 
manufacture  and  sales  thereunder.  A  general  demurrer  is  interposed  by 
the  defendant;  the  point  relied  upon  being  that  the  complainant  has  an 
adequate  remedy  at  law. 

The  defendant  relies  upon  WaMnim  <fc  Moen  Manufg  Co.  v.  Freeman 
Wire  Co.,  41  Fed.  Rep.  410;  Root  v.  Railway  Co..  105  U.  S.  189;  Puri- 
fier  Co.  V.  Wolf,  28  Fed-  Rep.  814;  and  OrandaU  v.  Manufacturing  Co.,  24 
Fed.  Rep.  738.  Wa^shbum  &  Moen  Manufg  Co.  v.  Freeman  Wire  Co, ,  was, 
in  every  particular,  such  a  case  as  this,  and  the  demurrer  to  the  bill 
was  sustained.  In  Purifier  Co.  v.  Wdf,  the  license  authorized  the  de- 
fendants to  make  and  sell  the  patented  article,  and  reserved  the  royalty, 
to  be  paid  at  the  end  of  each  month,  upon  the  return  of  the  number 
and  kind  of  machines  manufactured  and  sold.  The  court  held  that  the 
payment  of  the  royalty  was  a  condition  subsequent,  and  not  precedent, 
and  hence  that  the  license  was  absolute,  and,  unless  it  contained  some 
provision  of  forfeiture  for  non-payment,  the  failure  to  pay  the  royalty 
did  not  forfeit  it,  and  that  the  licensor  was  left  to  his  action  for  the 
royalty,  and  could  not  sustain  a  bill  upon  the  patent  as  for  an  infringe- 
ment.    The  court  say,  Justice  Bradley  pronouncing  the  opinion,  that — 

'*  A.  suit  for  royalty  on  a  license  is  a  suit  at  ooinmoD  law,  or,  if  in  equity,  it 
is  a  suit  on  general  equity,  not  depending  at  all  upon  the  patent  law,  and  not 
within  the  jurisdiction  of  the  circuit  court  of  the  United  States,  unless  the 
parties  are  citizens  of  different  states. '' 

The  court  further  said  that,  in  view  of  the  decision  in  Root  v.  fiafl- 
road  Co.,  105  U.  S.  189,  they  were  satisfied  "that  the  cause  of  action  on 
the  license  is  not  within  the  equitable  jurisdiction  of  the  court;  and 
therefore,  if  there  had  been  a  prayer  in  this  bill  for  relief  on  the  license 
for  a  recovery  of  the  royalty,  I  don't  think  it  could  have  been  main- 
tained." Counsel  for  the  complainant  undertakes  to  distinguish  that  case 
from  this,  but  we  are  unable  to  see  that  it  does  net  fuUy  apply.  In 
Orandodl  v.  Manufacturing  Co.,  it  was  held  that  the  licensor  had  an  ade- 
quate remedy  at  law,  and  could  not  maintain  a  bill  in  equity  for  an  ac- 
counting of  royalties  accruing  under  the  license.  In  that  case  it  appears 
from  the  report  that  the  only  question  was  how  much  was  due  from  the 
licensee  under  his  contract,  and  no  injunction  was  prayed  for.  The  de- 
murrer to  the  bill  was  sustained,  but  leave  given  to  the  complainant  to 
amend.  In  Densmqre  v.  Tanite  Co,,  82  Fed.  Rep.  544,  which  was  also 
cited  by  counsel  for  the  defendant,  the  bill  was  brought  to  annul  the 
license  for  the  non-payment  of  the  royalty.  The  court  held  that  there 
could  be  no  doubt  that  such  a  cause  fell  within  the  cognizance  of  equity, 
but  that  the  failure  to  make  returns  of  manufacture  and  sales,  and  pay 
the  royalty,  afforded  no  ground  for  annulling  the  license;  and  the  de- 
murrer was  sustained,  and  the  bill  dismissed.  Counsel  for  the  com- 
plainant calls  attention  to  the  fact  thai  the  report  of  that  case  does  not 
set  out  the  provisions  of  the  license,  and  suggests  that  it  may  be  safely 
assumed  that  failure  to  report  and  to  pay  royalty  was  not  a  cause  of  for- 
feiture.    Conceding  the  assumption,  it  avails  the  complainant  nothing; 
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for  in  no  material  respect  does  a  cause  upon  a  license  containing  no  such 
clause  of  forfeiture  differ  from  the  present  case,  in  which  the  forfeiture 
clause  is  waived,  and  therefore,  so  far  as  the  distinction  claimed  is  con- 
cerned, might  as  well  have  been  omitted. 

It  is  contended  by  counsel  for  the  complainant  that  the  license  in  the 
present  case  gives  the  licensee  nothing  more  than  a  qualified  right  to  manu- 
facture and  sell  the  patented  article,  and  that  that  right  is  dependent  up- 
on the  payment  of  the  royalties,  and  subject  to  forfeiture  for  non-pay- 
ment. But  this  contention  disregards  the  pregnant  suggestion  of  Justice 
Bradley  in  Purifier  Co.  v.  Wolf,  already  referred  to,  that,  inasmuch  as 
the  payment  of  the  royalty  is  a  condition  subsequent,  and  not  a  condi- 
tion precedent,  the  license  is  absolute,  subject  only  to  the  forfeiture  clause. 
Such  being  the  contract,  the  proposition  in  this  case  to  waive  the  for- 
feiture, and  substitute  an  injunction  against  manufacturing  or  selling 
under  the  license  until  payment  of  arrears  of  royalties,  is,  in  effect,  an 
appeal  to  a  court  of  equity  to  coerce  payment  by  making  and  enforcing 
a  new  contract  for  the  parties,  which  ought  not  to  be  done.  Refeld  v. 
Woodfolk,  22  How.  318.  In  Woodworth  v.  Weed,  1  Blatchf.  165,  cited 
for  the  complainant,  the  claim  of  forfeiture  was  not  waived.  It  was  held 
that  the  license  was  forfeited,  and  the  licensee  liable  as  an  infringer,  or 
to  an  action  for  the  royalties,  at  the  option  of  the  licensor.  In  Wilson  v. 
Sherman^  Id.,  536,  it  was  held  that  there  was  a  forbidden  use  of  the  pat- 
ented thing;  and  as  to  that  use,  but  not  as  to  the  use  authorized  by  the 
license,  a  preliminary  injunction  was  granted.  In  Magic  Ruffle  Co,  v.  Elm 
OUy  Co.f  13  Blatchf.  151,  the  license  was  to  manufacture  exclusively  a 
specified  ruffle,  known  as  the  "double  ruffle,"  and  to  use  the  patented  ma- 
chines in  its  manufacture  only.  The  bill  alleged  that  after  the  license 
was  made  the  defendants  continued  to  make  and  sell  the  double  ruffle 
specified,  and  also,  in  violation  of  their  agreement,  quantities  of  single 
ruffles.  It  was  held  that  the  complainants  could  sue  either  for  an  in- 
fringement of  the  patent,  or  for  a  breach  of  the  agreement,  and  that,  as 
a  bill  founded  on  the  agreement,  although  no  royalties  were  payable,  a^nd 
the  patent  had  expired,  the  bill  was  not  open  to  the  objection  that  there 
was  a  complete  and  adequate  remedy  at  law,  because  an  account  and  a 
discovery  were  prayed  for,  and  were  necessary.  In  that  case  the  manu- 
facture and  sale  were  clearly  not  within  the  license,  which  distinguishes 
it  from  the  present  case.  In  Manvfacturing  Go.  v.  Owsley^  27  Fed.  Rep. 
100,  the  claim  was  that  the  defendants  had  manufactured  machines  cov- 
ered by  complainant's  patent,  but  not  included  in  defendants'  license, 
which  sufficiently  distinguishes  that  case  from  the  present.  In  McKay 
V.  Smith,  29  Fed.  Rep.  295,  it  does  not  appear  that  the  license  contained 
a  clause  of  forfeitui;e.  See  Perkins  v.  Hendryx,  23  Fed.  Rep.  418.  In 
OUrCup  Co.  V.  Manning,  32  Fed.  Rep.  625,  there  was  a  covenant  not  to 
sue,  which  the  court  held  was  equivalent  to  a  license,  and  said  that  it 
was  apparent  from  the  affidavits  presented  upon  the  motion  for  a  pre- 
liminary injunction  that  the  real  controversy  was  whether  the  covenant 
not  to  sue  was  still  in  force.  Upon  the  facts  it  was  ordered  that  the 
motion  for  an  injunction  be  granted,  unless  the  defendants  should  ex- 
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ecute  an  undertaking  to  secure  the  complainant  for  the  amount  of  any 
decree  which  might  be  rendered  in  its  favor.  In  Manujacturing  Co.  v. 
Porter^  34  Fed.  Rep.  745,  the  defendants  had  repudiated  the  license,  and 
combined  with  other  licensees  and  with  infringers  to  embarrass  the  com- 
plainant by  expensive  litigation,  and  to  destroy  its  license  system.  It 
does  not  appear  that  there  was  any  clause  of  forfeiture  in  the  license;  and 
the  court  distinguished  the  case,  upon  the  facts,  from  Root  v.  Railroad 
Co,  and  Purifier  Co,  v.  Wolf.  That  case,  therefore,  does  not  affect  the 
conclusion  in  the  present  case.  There  was  no  clause  of  forfeiture,  so  far 
as  the  report  of  the  case  shows,  in  Ball  Glove  Fastening  Co.  v.  Ball  <k 
Socket  Fastener  Co.,  36  Fed.  Rep.  309.  M^ashburn  cfc  M.  Mnnufg  Co.  v. 
Hawkeye  Steel  Bar  Fence  Co.  is  an  unreported  case,  and  therefore,  al- 
though the  ruling  was  made  by  a  judge  who  is  very  high  authority,  not 
entitled  to  the  consideration  we  give  to  Purifier  Co,  v.  Wolf, — decided  by 
a  judge  of  equally  high  authority,  and  reported, — or  to  HarteU  v.  Tilgh- 
man,  99  U.  S.  547.  But  if  we  disregard  the  distinctions,  above  stated, 
between  the  cases  cited  for  complainant  and  this  case,  it  is  enough  to  say 
that  Root  v.  Railroad  Co.  overruled  those  of  earlier  date,  and  is  a  control- 
ling authority  against  those  of  later  date,  which  support  the  contentions 
of  complainant's  counsel. 

Eureka  Co.  v.  Bailey  Cb.,  11  Wall.  488,  is  relied  upon  as  exactly  in  point, 
and  conclusive  against  the  demurrer.  But  in  that  case  the  Bailey  Com  pa- 
ny  was  the  owner  of  a  reissued  patent  for  an  improved  washing  and  wring- 
ing machine,  and  was  engaged  in  the  manufacture  of  clothes-wringing  ma- 
chines under  other  patents.  There  was  an  agreement  licensing  the  Eureka 
Company,  in  consideration  of  a  stipulated  royalty,  to  use  the  patent  of  the 
Bailey  Company,  and  a  covenant  that  the  Eureka  Company  would  not 
directly  or  indirectly  infringe  the  reissued  patent  of  the  Bailey  Company. 
The  bill  sets  out  the  covenants  of  the  agreement,  charging  that  they  were 
the  result  of  protracted  negotiation,  in  which  the  original  patent,  the  re- 
issues, and  the  character  of  the  invention  were  well  considered,  and  that 
they  were  a  fair  adjustment  of  the  interests  of  the  parties.  The  supreme 
court,  in  Root  v.  Railroad  Co.,  referring  to  this  case,  say  that  it  was  be- 
cause the  defendant  was  guilty  of  an  infringement  of  the  complainant's 
patent  that  he  was  suable  in  equity  in  the  United  States  courts,  and  that 
it  was  because  of  the  infringement  that  the  injunction  was  asked,  al- 
though, as  the  court  say,  the  object  of  the  suit,  doubtless,  was  to  col- 
lect the  royalty,  but  that  it  was  sought  by  means  of,  and  therefore  as  an 
incident  to,  the  jurisdiction  of  the  court,  invoked  for  the  purpose  of  en- 
joining the  continuance  of  what,  until  the  royalty  was  acknowledged  and 
paid,  was  found  to  be  an  infringement.  The  court  further  say  that, 
for  the  mere  purpose  of  enforcing  the  contract  for  royalty,  it  was  not  a 
case  arising  under  the  patent  laws,  so  as  to  give  jurisdiction  to  the  courts 
of  the  United  States.  This  view  is  in  full  accord  with  the  holding  in 
HarteU  v.  Tilghman,  cited  above,  that  a  suit  between  citizens  of  the  same 
state  cannot  be  sustained  in  the  circuit  court,  as  arising  under  the  pat- 
ent laws  of  the  United  States,  where  the  defendant  admits  the  validity 
and  the  use  of  the  complainant's  letters  patent,  and  a  contract  is  shown 
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governing  the  rights  of  the  parties  in  the  use  of  the  invention.  The 
opinion  of  the  court,  pronounced  by  Justice  Miller,  is,  that  relief  in 
such  a  suit  is  founded  on  the  contract,  and  not  on  the  patent  laws.  The 
cases  from  Blatchford,  above  cited,  appear  in  the  memorandum  of  cases 
cited  by  counsel  for  the  complainant  in  the  court  below.  To  the  same 
point,  see  Albright  v.  Teas,  106  U.  S.  613,  1  Sup.  Ct.  Rep.  550,  and 
Manufacturing  Co.  v.  Hyatt,  125  U.  S.  46,  8  Sup.  Ct.  Rep.  756.  See, 
also.  Purifier  Co.  v.  Wdf,  28  Fed.  Rep.  814;  SeibeH  Cylinder  OUrCup  Co. 
V.  Ddroit  Lubricator  Cb.,  34  Fed.  Rep.  216;  Seibert  Cylinder  OUrCup  Co.  v. 
Manning  J  Id.  538;  Seibert  Cylinder  Oil- Cup  Co.  v.  William  Powell  Co.,  38 
Fed.  Rep.  600;  and  Densmare  v.  Manufacturing  Co.,  Id.  747.  It  is  to  be 
observed,  moreover,  that  there  was  no  clause  of  forfeiture  in  the  license 
contract  in  Eureka  Co.  v.  Bailey  Co.  It  may  also  be  observed  that  it 
does  not  appear  that  the  objection  that  the  complainant  had  an  adequate 
remedy  at  law  was  made  in  the  court  below,  and,  the  subject-matter  be- 
ing within  the  jurisdiction  of  equity,  it  was  too  late  to  make  it  on  the 
hearing  in  the  appellate  court.  Reynesv.  Dumont,  130  U.  S.  395,  9  Sup. 
Ct.  Rep.  486,  and  cases  cited.  Such  an  objection  "should  be  taken  at 
the  earliest  opportunity,  and  before  the  defendants  enter  upon  a  full  de- 
fense."    Kilboum  v.  Sunderland,  130  U.  S.  514,  9  Sup.  Ct.  Rep.  594. 

The  objections  to  recognizing  that  the  complainant  has  the  right  to  an 
accounting  in  equity,  and  to  a  discovery,  are  so  well  stated  by  Judge 
Thayer  in  WaMum  &  Moea  Manufg  Co.  v.  Freeman  Wire  Co.,  41  Fed. 
Rep.  410,  that  it  is  enough  to  refer  to  the  decision  in  that  case,  which 
was  made,  as  has  already  been  stated,  upon  a  casein  all  respects  like  the 
present  case.  The  demurrer  will  be  sustained,  and  the  bill  dismissed, 
at  the  complainant's  costs.     The  circuit  judge ^  concurs  in  this  opinion. 


National  Cable  Ry.  Co.  v.  Sioux  City  Cable  Ry.  Co.  et  ol. 

{CircuiU  Court,  N.  D.  Iowa,  W.  D.    June  2, 1890.) 

Tjltekts  for  Inventions— Noveltt — Cable  Railwats— Conduit  Tubes. 

Claim  1  of  letters  patent  179,016,  to  A.  S.  HaLlidie,  for  a  device  used  in  operating 
cable  railways,  was  for  the  combination  of  a  diagonal  tube,  interposed  between  the 
main  tubes  coataining  the  cable,  with  a  longitudinal  slot  therein  connecting  with 
the  slot  on  the  cable-bearing  tubes,  so  that  when  a  cable-car  passed  from  one  track 
to  another  the  grip  device  could  pass  through  it  from  the  tube  on  one  track  to  that 
on  the  other.  Held,  that  the  claim  was  not  novel,  since  before  the  patent  was  is- 
sued cars  were  passed  from  one  track  to  another  by  means  of  a  track  diagonally 
between  them,  and  all  that  was  necessary  in  the  case  of  cable-pars  was  to  construct 
under  such  track,  and  diagonally  between  the  two  cable-bearing  tubes,  a  similar 
tube  to  conduct  the  grip. 

Same — ^Pivoted  Switch  Rail  and  Spring. 

The  third  claim  in  the  patent  was  for  a  pivoted  switch  rail  and  spring,  so  ar- 
ranged as  to  obviate  the  objection  of  the  opening  made  at  the  meeting  of  the  slot  in 
the  branch  tube  with  that  in  the  main  tubes.  The  rail  was  pivoted  on  one  end,  and 
worked  freely  at  the  other,  so  that  the  grip,  in  passing  from  the  branch  tube,  would 
press  it  aside,  the  spring  pressing  it  back  into  place,  thus  leaving  the  slot  in  the 
main  tube  unobstructed.  Held,  that  the  combination  was  novel  and  patentable, 
thougb  there  was  used  before  a  switch  raU  on  railroad  tracks  pivoted  at  one  end 
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and  free  at  the  other,  kept  against  the  rail  by  a  spring,  so  that  the  flange  on  the 
wheels  of  cars  passing  in  one  direction  on  the  tracks  would  press  it  from  the  rail, 
and  pass  through,  while  cars  in  coming  from  the  other  direction  would  cross  on  it 
to  the  other  track. 
8.  Sa.mb — Conduit — Endlbss  Cable. 

The  first  claim  of  letters  patent  No.  195,505,  September  26, 1877,  to  A.  8.  Hallidie, 
which  is  for  a  combination  of  pulleys  and  a  single  tube,  so  arranjged  that  an  end- 
less cable  can  be  run  through  it,  making  two  cables  running  in  different  directions, 
is  not  patentable  for  want  of  novelty,  since  before  the  patent  was  issued  a  combi* 
nation  was  known  by  which  the  same  result  was  reached  by  the  use  of  two  sepa- 
rate tubes. 

In  Equity.     Bill  to  restrain  infringement  of  letters  patent. 
The  drawing  to  which  reference  is  made  in  the  opinion  is  as  follows: 

A.  S.  Hallidie. 

Sndleas  Traction  Bailway. 

No,  179,016.  Patented  June  20,  1876. 


Oobum  &  Thacher^  for  complainants. 

Offidd  &  Towle  and  0.  L.  Wright,  for  defendants. 

Shiras,  J.     The  complainant  corporation  is  the  owner  of  letters  pat- 
ent Nos.  179,016  and  195,505,  issued  to  A.  S.  Hallidie,  for  improve 
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ments  in  the  mechaniflm  used  in  connection  with  cable  railwaj'S,  and 
daims  that  the  defendant  company,  in  its  line  of  railway  operated  at 
Sioux  City,  Iowa,  is  using  certain  features  of  such  patented  improve- 
ments, thereby  infringing  upon  the  rights  of  complainant.  The  first  and 
third  claims  of  patent  No.  179,016  describe  the  devices  included  in  this 
patent  which,  it  is  charged,  are  infringed  by  the  defendant  company.  The 
defenses  relied  on  are  substantially  that  in  view  of  the  state  of  the  art  no 
invention  is  shown  in  putting  together  the  combinations  described  in  these 
claims,  and  that  defendant  does  not  infringe  the  same  even  if  the  claims  are 
sustainable.  Claim  1  of  this  patent  is  for  the  combination  of  a  diagonal 
tube  interposed  between  the  tubes  containing  the  cable  or  rope,  with  a 
longitudinal  slot  therein  connecting  with  the  slot  on  the  rope-bearing 
tubes.  At  the  date  of  this  patent  it  was  well  known  that  a  connection  be- 
tween one  line  of  railway  tracks  and  another  could  be  made  by  using  a 
diagonal  track  between  the  same.  There  is  hardly  a  street  railway  or  a 
steam  railway  in  the  country  that  did  not  show  such  mode  of  passing  from 
one  track  to  another.  In  a  patent  issued  to  William  Eppelsheimer,  dated 
August  24,  1876,  No.  166,975,  such  use  of  a  diagonal  track  in  connec- 
tion with  a  cable  railway  is  shown,  combined,  it  is  true,  with  a  turn- 
table, but  the  diagonal  track  serves  the  purpose  of  passing  the  cable^car 
from  one  track  to  another.  When  it  w^s  sought  to  pass  a  cable-car  from 
one  track  to  another,  it  was  not  only  necessary  to  construct  a  diagonal 
track  for  the  wheels  to  pass  along,  but  also  a  diagonal  tube  for  the  pas- 
sage of  the  grip  device;  but  this  necessity  was  self-apparent.  The  mode 
for  doing  so,  as  shown  in  the  Hallidie  patent,  was  simply  to  place  un- 
der the  diagonal  track  the  same  opening  or  tube  that  was  found  in  the 
main  tracks,  with  the  same  longitudinal  slot  therein.  This  certainly 
did  not  demand  the  exercise  of  any  invention,  or  the  devising  of  any 
new  mechanism,  nor  any  novel  combination  of  the  respective  parts.  The 
well-known  method  of  passing  a  car  from  one  track  to  another,  by  naeans 
of  a  diagonal  intersecting  track,  was  simply  applied  to  a  cable  track,  and 
there  was  no  display  of  invention  in  the  application  of  the  method  or  in 
the  mechanism  used  therefor,  as  described  in  the  first  claim. 

The  third  claim  in  the  patent  is  for  the  pivoted  switch  rail,  L,  and 
spring,  Z.  At  the  points  of  junction  between  the  slot  in  the  diagonal 
tube  and  the  slot  in  the  main  rope-carrying  tube  the  open  space  would 
be  enlarged,  or,  to  use  the  language  of  the  patentee  in  his  specifications: 

^  At  tbe  point  where  the  slot  in  the  main  tube  connects  with  the  slot  in  the 
branch  tube  it  is  evident  that  an  opening  of  objectionable  size  would  be  made 
by  the  meeting  of  the  two  slots.  To  obviate  tliis  difficulty,  or,  rather,  objec- 
tion, I  employ  a  pivoted  Y-shaped  switch  rail,  L,  at  the  meeting  angle,  which 
is  pressed  by  a  spring,  Z,  so  as  to  force  its  point  against  the  side  of  the  slot 
in  the  main  tube,  and  across  the  end  of  the  tube  in  the  branch  slot,  thus  clos- 
ing the  end  of  the  branch  slot,  except  from  pressure  applied  in  one  direction, 
while  it  leaves  tbe  slot  in  the  main  tube  unobstructed.*' 

The  novelty  of  this  combination  is  attacked  on  the  ground  that  sub- 
stantially it  appears  in  patent  No.  1,759,  issued  to  N.  Eaton  in  1840, 
and  patent  No.  44,376,  issued  in  1864  to  Allison  and  Halliwell.    In  the 
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Eaton  patent,  issued  for  an  "improvement  in  the  connection  of  railroad 
switches,"  is  shown  a  rail  pivoted  at  one  end,  the  free  end  being  kept 
pressed  against  the  main  rail  by  a  spring  pressing  against  it.  When 
going  in  one  direction  the  flange  of  the  wheel,  overcoming  the  pressure 
of  the  spring,  will  separate  the  safety  rail  from  the  main  rail  and  pass 
through  the  opening  thus  created,  but  as  soon  as  the  wheel  passes  be- 
yond the  end  of  the  movable  rail  the  pressure  of  the  spring  will  carry 
the  safety  rail  against  the  main  rail.  .  In  the  Eaton  combination  the 
wheel  acts  upon  the  free  end  of  the  pivoted  rail,  the  same  as  the  shank 
of  the  grip  in  the  Hallidie  combination  acts  upon  the  pivoted  switch 
rail,  L.  In  the  Allison  and  Halliwell  patent,  which  had  reference  to 
atmospheric  railways,  is  found  a  shirting  tongue  piece  or  guide  in  the 
tube  for  the  purpose  of  aiding  in  shifting  the  direction  of  the  piston  when 
the  car  is  crossing  from  one  track  to  another.  These  devices,  and  espe- 
cially that  shown  in  the  Eaton  patent,  show  that  a  pivoted  switch  rail, 
combined  with  a  spring  to  hold  it  in  place,  had  been  known  long  before 
the  date  of  the  Hallidie  patent.  Yet  it  is  not  clear  that  the  mode  of  the 
use  thereof  was  such  as  to  preclude  a  claim  for  invention  in  so  combin- 
ing a  pivoted  switch  rail  and  spring  in  connection  with  the  tubes  of  a 
cable-car  system  as  to  obviate  the  difficulty  caused  by  the  large  opening 
formed  by  the  junction  of  the  slot  in  the  diagonal  tube  with  that  in  the 
main  tube.  In  view  of  the  Eaton  patent,  Hallidie  cannot  successfully 
claim  that  he  was  the  inventor  of  a  pivoted  switch  rail,  nor  of  a  spring 
pressing  against  such  rail  to  keep  it  in  place,  and  to  return  it  to  place 
after  the  passage  of  a  car  over  the  same.  If,  however,  he  has  perfected 
a  combination  of  these  devices  with  the  slotted  tubes  of  the  cable-car  sys- 
tem in  such  form  as  to  overcome  the  difficulty  presented  by  the  large 
opening  caused  by  the  intersection  of  the  slot  in  the  diagonal  tube  with 
that  in  the  main  tube,  I  think  there  is  sufficient  novelty  and  utility  in 
the  combination  to  sustain  a  patent  therefor.  It  is  urged  that  the  device 
used  by  defendant  is  not  an  infringement,  because  the  spring  used  therein 
is  not  located  in  the  position  shown  in  the  drawings  attached  to  the  pat- 
ent. The  patentee  does  not,  however,  in  his  claim,  locate  the  position 
of  the  spring,  and  in  his  specification  he  states  that  "to  obviate  this  dif- 
ficulty, or,  rather,  objection,  I  employ  a  pivoted,  V-shaped  switch  rail, 
L,  at  the  meeting  angle,  which  is  pressed  by  a  spring,  Z,  so  as  to  force 
its  point  against  the  side  of  the  slot,"  etc.  The  mere  location  of  the 
spring  is  thus  left  open  to  be  determined  by  the  exigencies  of  each  par- 
ticular situation,  and  the  mere  fact  that  in  the  drawing  the  spring  is 
shown  in  a  particular  location  does  not  confine  the  claim  in  the  patent 
to  that  particular  mode  of  applying  the  spring  to  the  rail.  Although 
the  invention  covered  by  this  claim  is  clearly  narrow  in  its  limits,  I  think 
the  claim  is  sustainable,  and  that  it  appears  that  the  defendant  company 
is  using  the  device  described  in  the  claim,  and  that  the  all^ation  of  in- 
fringement in  this  particular  must  be  sustained. 

It  is  further  charged  in  the  bill  that  the  defendant  infringes  the  first 
claim  in  patent  No.  195,505,  issued  to  Hallidie  on  September  26, 1877t 
said  claim  reading  as  follows: 
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"The  combination,  witli  the  underground  slotted  tube  or  tunnel,  A«  with 
its  double  line  of  pulleys,  d,  e,  rope,  D,  and  end  pulleys,  g,  of  the  tube  or 
siding,  I,  pulley*  K,  and  horizoutai  pulley,  U  U  substantially  as  and  for  the 
pu  rpose  described . " 

At  the  date  of  this  patent  the  use  of  a  single  track,  with  proper  sid- 
ings for  the  passing  of  cars  going  in  opposite  directions,  thereby  saving 
the  expense  of  a  double  track,  was  not  a  novelty  in  street  railways.  The 
fact  that  the  endless  cable,  used  in  connection  with  the  cable-car  system, 
could  be  carried  around  a  pulley  or  drum  at  the  ends  of  the  track,  and 
returned  back  underneath  the  same  track,  was  known.  One  form  of  this 
construction  is  shown  in  the  patent  issued  to  William  Eppelsheimer,  Au- 
gust 24,  1875,  in  which  the  cable  passes  both  ways  under  one  track,  but 
through  two  tubes  or  conduits.  Analyzing  claim  1  of  the  patent  sued 
on,  we  find  the  combination  includes  an  underground  slotted  tube  or 
tunnel,  having  a  double  line  of  pulleys  therein  for  carrying  the  cable. 
Did  it  require  invention  to  substitute  for  two  smaller  tubes  placed  along- 
side of  each  other,  and  each  having  a  line  of  pulleys  therein  for  carrying 
the  cable,  a  single,  larger  tube,  with  two  rows  of  pulleys?  That  this 
change  is  a  valuable  improvement  will  not  be  questionecl,  but  there  are 
many  valuable  improvements  on  pre-existing  structures  that  are  not  in- 
ventions within  the  meaning  of  the  patent  law.  Jt  is  well  known  that  in 
the  building  of  a  given  structure  improvements  will  almost  always  be  sug- 
gested through  the  practical  knowledge  of  the  skilled  mechanics  em- 
ployed in  its  construction.  It  is  through  these  improvements  that  nearly 
all  the  original  inventions  are  perfected  and  rendered  of  practical  use, 
and,  when  the  improvement  is  of  such  a  nature  that  it  would  readily  sug- 
gest itself  to  persons  of  skill  in  the  development  of  the  particular  struct- 
ure to  which  it  is  applied,  it  cannot  be  classed  as  an  invention  simply 
because  of  its  practical  value.  It  seems  to  me  that  the  substitution  of 
one  larger  tube-for  two  smaller  ones,  for  the  purpose  of  carrying  the  ca- 
ble when  moving  in  opposite  directions,  cannot  be  said  to  involve  any 
exercise  of  the  inventive  faculty. 

Of  the  other  elements  named  in  the  claim,  to-wit,  the  rope,  D,  the 
end  pulleys,  g,  of  the  tube  or  siding,  I,  pulley,  K,  and  horizontal  pul- 
leys, Z,  Z,  it  cannot  be  said  that  Hallidie  was  the  inventor  of  any  one  of 
them.  In  the  argument  of  counsel,  stress  was  laid  upon  the  arrange- 
ment of  the  pulley,  K,  and  horizontal  pulleys,  Z,  Z,  in  the  siding,  I,  but 
nothing  novel  is  shown  therein.  When  the  cable  passes  from  the  main 
track  into  the  side  track,  its  line  of  direction  and  pressure  is  changed, 
and  the  pulleys  supporting  the  cable  are  also  changed  so  as  to  conform 
to  this  change  of  bearing  in  the  cable;  bpt  this  presents  no  new  solution 
of  the  problem  always  present  when  there  is  a  change  made  from  a  ver- 
tical to  a  horizontal  pressure  in  a  rope  or  cable  passing  over  supporting 
pulleys.  The  patentee  himself,  in  his  specifications,  expressly  negatives 
any  claim  to  novelty  in  this  element  of  the  combination  by  the  state- 
ment that — 

**I  am  aware  that  bearing  pulleys  have  been  used  in  tubes  for  sustaining 
the  rope  at  the  points  where  the  line  of  direction  has  been  changed  vertically; 
and  such  I  do  not  claim  as  my  invention." 


Digitized  by 


Google 


'684  FEDERAL  REPORTER,  vol.  42. 

The  sidings  I,  so  far  as  it  is  merely  a  side  track  to  receive  one  car 
while  the  other  passes  on  the  main  track,  is  certainly  not  a  novelty.  So 
far  as  it  is  a  separate  tube,  connecting  with  the  main  tube,  and  intended 
to  carry  the  rope  when  it  is  deflected  from  a  straight  line  in  order  to 
carry  the  car  onto  the  side  track,  can  it  be  said  that  it  required  invention 
to  supply  two  tubes  in  place  of  one,  when  it  is  shown  that  the  original 
method  of  running  cable-cars  was  to  use  two  tubes  for  the  passage  of  the 
cable  in  opposite  directions?  It  is  first  claimed  that  it  required  inven- 
tion to  combine  the  pre-existing  double  tubes  into  one  tube  for  the  pur- 
pose of  carrying  therein  the  cable  when  moving  in  opposite,  parallel  di- 
rections, and  then,  when  it  became  desirable  to  change  the  direction  of 
part  of  the  cable  that  it  required  invention  to  separate  the  single  tube 
into  two  tubes,  which,  in  effect,  was  only  resolving  the  single  double- 
cable  tube  into  its  original  elements  of  two  tubes  with  a  single  cable. 
Failing  to  find  in  any  of  the  several  elements  named  in  claim  1  of  the 
patent  declared  on  any  novelty  in  the  form  or  use  thereof  of  a  character 
sufficient  to  constitute  invention,  it  follows  that  to  sustain  this  claim  it 
must  appear  that  the  combination  thereof  works  out  a  result  of  sufficient 
novelty  and  utility  to  confer  upon  it  the  requisite  character  of  invention, 
as  distiuguished  from  mechanical  improvement.  Grafting  that  the  com- 
bination described  is  operative,  the  immediate  result  is  that  by  its  use 
an  endless  cable  can  be  operated  under  one  track,  in  a  single  tube,  in- 
stead of  using  two  tubes,  as  shown  in  the  Eppelsheimer  patent  No.  166,- 
975.  Thus  we  are  brought  back  to  the  question  whether  it  required  the 
exercise  of  the  inventive  faculty  to  conceive  of  the  plan  of  merging  the 
two  tubes  into  one,  and  it  would  seem  that  this  transformation  did  not 
demand  anything  more  than  the  exercise  of  such  mechanical  skill  as 
would  belong  to  one  acquainted  with  the  previous  state  of  the  art.  But 
if  it  be  held  that  the  combination,  as  a  whole,  does  possess  sufficient 
novelty  to  sustain  the  claim  as  a  patentable  invention,  it'is  entirely  clear 
that  it  cannot  be  broadly  construed  upon  the  question  of  infringement. 
None  of  the  elements  therein  combined  are  new,  nor  was  the  ultimate 
purpose  of  riftining  cars  in  opposite  directions,  upon  a  single  track,  with 
side  switches,  a  novelty.  Unless,  therefore,  the  defendant  uses  the  com- 
bination as  presented  in  the  patent,  it  cannot  be  said  that  the  charge  of 
infringement  is  sustained.  The  claim  in  question  includes  the  end  pul- 
leys, g^  as  elements  in  the  combination.  In  the  specifications  the  loca- 
tion and  uses  of  these  pulleys  are  thus  described: 

'*At  each  end  of  the  tube»  I  mount  a  single  horizontal  pulley,  g,  one  of 
which  is  a  driving  pulley,  and  tt)is  pulley  is  connected  with  the  engine  which 
furnishes  the  power. " 

In  the  drawings  attached  to  the  patent  the  pulley,  g^  is  located  at  the 
end  of  the  tube,  in  close  proximity  thereto,  and  of  such  relative  size  to 
the  tube  that  the  cable  coming  along  one  side  of  the  tube  will  pass  di- 
rectly  around  the  pulley,  and  at  once  return  into  the  tube,  being  sup- 
ported upon  the. vertical  pulleys,  d  and  «,  shown  in  the  end  of  the  tube. 
As  it  appears  in  the  drawings  the  pulley,  g^  is  smaller  in  diameter  than 
the  rope-bearing  tube,  and  it  is  clear  that  it  was  the  intent  of  the  pat- 
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entee  to  have  it  so  constructed,  for  if  it  was  made  larger  than  the  rope- 
bearing  tube  the  cable,  in  leaving  the  tube,  would  be  deflected  from  a 
straight  line,  thus  tending  to  draw  it  away  from  the  pulleys,  d  and  e, 
and  to  bring  it  into  contact  with  the  sides  of  the  tube.  Reading  the  claim 
in  the  light  thrown  thereon  by  the  specifications  and  the  drawings,  it  is 
entirely  clear  that  it  was  intended  by  the  patentee  that  the  pulleys,  g, 
should  be  so  located  with  reference  to  the  end  of  the  tube,  and  should 
be  of  such  a  relative  size  thereto,  that  the  cable  passing  along  tlie  litie  of 
pulleys  represented  by  d  should  pass  directly  therefrom  to  the  pulley, 
Qy  and  from  it  return  into  the  tube  upon  the  line  of  puUeys  represented 
by  e.  According  to  the  plan  shown  in  the  drawings  and  specifications 
this  cannot  be  done  except  by  having  the  pulley,  g,  located  at  the  end  of 
the  tube,  and  of  a  size  not  exceeding  the  diameter  of  the  tube.  In  the 
system  in  use  at  Sioux  City,  at  the  one-end  of  the  line,  the  pulley,  ^,  is 
not  found.  The  cable  passes  around  a  pulley  or  wheel  much  larger  than 
the  tube,  and  is  not  returned  therefrom  into  the  same  tube,  but  passes 
into  another  tube,  which  is  ultimately  united  with  the  main  track  by 
means  of  a  loop.  This  is  the  construction  of  the  line  at  the  point  most 
distant  from  the  power  house,  and  it  cannot  be  held  that  the  pulley,  (/, 
of  the  fiallidie  combination  is  used  at  that  end  of  the  line.  The  evi- 
dence fails  to  show  the  construction  of  the  line  at  the  end  nearest  the 
power-house,  and  hence  complainant  has  failed  to  show  that  the  pulleys, 
g,  forming  an  essential  element  in  the  Hallidie  combination,  are  found 
in  defendant's  structure,  or,  in  other  words,  it  is  not  shown  that  the  com- 
bination described  in  claim  1  of  the  letters  patent  sued  on  is  in  fact  used 
by  defendant.  The  identity  or  great  similarity  of  many  of  the  elements 
found  in  defendant's  structure  with  those  shown  in  the  claim  is  not  suf- 
ficient, in  a  case  of  this  character,  to  establish  the  charge  of  infringe- . 
ment  of  the  combination.  It  must  be  held,  therefore,  that  in  this  par- 
ticular the  complainant  has  failed  to,  sustain  the  allegatioDS  of  the  bill. 
In  view  of  the  fact  that  the  charge  of  infringement  of  complainant's 
rights  is  sustained  in  only  the  one  particular,  and  of  the  further  fact  that 
the  complainant  permitted  the  defendant  company  to  construct  its  line 
without  hindrance  or  notice  of  its  purpose  to  assert  its  claims  under  the 
patents  sued  on,  and  as  the  use  by  the  defendant  of  the  device  sustained 
in  the  foregoing  opinion  is  only  upon  its  own  line,  and  does  not  inter- 
fere with  complainant's  rights  in  any  other  way,  there  does  not  seem  to 
be  need  for  the  issuance  of  an  injunction  at  the  present  time.  It  is  a 
case  that  the  parties  should  settle  upon  a  money  basis.  If  the  parties 
cannot  agree  as  to  the  sum  to  be  paid  for  the  future  use  of  the  device 
held  to  be  infringed,  it  will  be  open  to  complainants  to  move  for  an  in- 
junction against  such  future  use,  and  the  cause  will  be  continued  for  that 
purpose;  but  for  the  present  no  injunction  will  be  ordered,  in  the  belief 
that  the  parties  will  be  able  to  reach  a  settlement  obviating  the  need  of 
an  injunction. 
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Dable  Grain  Shovel  Co.  v.  Flint  et  al.^ 
{CircuU  Court,  N.  D.  IllinoU.    March  81, 1890.) 

Patbnts  por  Inventions — Action  for  Infringement — Defenses. 

Under  Act  CoDg.  March  3, 1889,  (5  St.  at  Large  854,)  which  provides  that  any  x>er- 
son  who  has  purchased  or  constructed  any  newly-invented  machine  before  the  in- 
ventor's application  for  a  patent  may  use  and  sell  such  machine  without  liability  to 
the  inventor,  it  is  a  complete  defense  to  an  action  for  infringing  a  patent  that  the 
machine  used  by  the  defendants  was  constructed  for  them  by  the  patentee  before 
he  applied  for  the  patent,  though  after  obtaining  it  he  demanded  compensation 
for  the  use  of  said  machine,  which  was  refused. 

At  Law. 

William  ZimmermanUy  f6r  plaintiff. 

Banning^  Banning  &  PaysoUj  for  defendants. 

Blodgett,  J.  This  is  an  action  at  law  for  the  alleged  infringement 
of  a  patent  issued  to  John  Dable  on  the  7th  day  of  August,  1866,  for  an 
"improvement  in  machines  for  unloading  railroad  cars,"  and  a  patent 
granted  to  the  said  John  Dable  on  the  28th  day  of  July,  1868,  for  an 
improvement  upon  said  first-mentioned  patent,  which  patents,  it  is 
averred,  were  on  the  8th  day  of  December,  1880,  duly  assigned  to  the 
plaintiff,  together  with  all  claims  and  rights  of  action  for  past  use  of  said 
patented  devices;  and  by  this  action  plaintiff  seeks  to  recover  damages 
for  the  use  of  the  said  patents,  not  only  since  it  became  the  assignee 
thereof,  but  for  the  use  of  the  same  by  defendants  before  such  assign- 
ment. 

Defendants  have  interposed  numerous  pleas  in  the  case;  but  I  deem 
•  it  necessary  to  consider  only  the  fourth,  which  is,  in  substance,  that  the 
only  machines  for  unloading  grain  from  railroad  cars  ever  used  by  de- 
fendants during  the  life  of  either  of  said  patents  were  constructe<i  and 
put  into  use  in  defendants'  grain  elevators  by  the  said  patentee,  John 
Dable,  and  with  his  consent  and  allowance,  while  he  was  in  their  em- 
ploy as  superintendent  of  machiner}',  and  prior  to  his  application  for 
either  of  said  letters  patent,  whereby  defendants  claim  that  they  became 
possessed  of  the  right  to  use  all  of  said  machines  during  the  life  of  each 
of  said  patents  without  liability  to  the  said  John  Dable  or  the  plaintiff, 
as  his  assignee.  The  parties  have  also  tiled  a  stipulation  in  the  case  ad- 
mitting that  the  facts  stated  in  the  fourth  plea  are  true,  but  with  the 
further  fact,  to  be  considered  in  connection  with  the  facts  stated  in  the 
plea,  that  the  patentee,  when  he  obtained  the  patents  in  question,  de- 
manded compensation  of  the  defendants  for  the  use  of  his  said  inven- 
tion. By  this  stipulation  the  question  submitted  to  the  court  is  whether 
the  plea  states  a  valid  defense  to  the  action,  admitting  the  fact  that 
Dable,  when  bis  patents  were  issued,  demanded  compensation  from  de- 
fendants for  their  use.  Section  7  of  the  act  of  March  3,  1839,  in  rela- 
tion to  patents,  (5  St.  at  Large,  354,)  which  was  in  force  at  the  time 

>  Reported  by  Louis  Boisot,  Jr.,  of  the  Chicago  bar. 
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these  patents  were  granted,  and  has,  substantially,  been  in  force  sipce 
that  time,  under  the  various  re-enactments  and  revisions  of  the  patent 
laws,  provides  that — 

"Every  person  or  corporation  who  has,  or  shall  have,  purchased  or  con- 
structed any  newly-invented  machine,  manufacture,  or  composition  of  mat- 
ter, prior  to  the  application  by  the  inventor  or  discoverer  for  a  patent,  shall 
be  held  to  possess  the  right  to  use,  and  vend  to  others  to  be  used,  the  specitic 
machine,  manufacture,  or  composition  of  matter  so  made  or  purchased,  without 
liability  therefor  to  the  inventor,  or  any  other  person  interested  in  such  in- 
vention." 

The  allegation  in  this  plea  that  the  machines  used  by  the  defendants 
were  constructed  by  the  patentee,  -John  Dable,  while  in  defendants'  em- 
ploy, and  put  into  use  in  the  defendants'  elevators,  by  his  consent  and 
allowance,  before  he  applied  for  his  patents,  seems  to  me  to  make  a  com- 
plete defense  under  this  statute;  and  the  only  additional  fact  brought 
into  the  case  by  the  stipulation,  that  when  he  obtained  the  patents, 
which  must  have  been  after  they  were  applied  for,  Dable  demanded 
compensation  for  the  use  of  the  patents,  and  the  defendants  refused  to 
recognize  his  rights  thereto,  does  not,  in  my  opinion,  affecf  the  defense 
raised  by  the  plea,  because,  if  Dable  had  no  right  to  compensation,  a 
demand  could  not  give  him  such  right.  By  the  showing  of  the  plea, 
there  was  no  patent  upon  these  machines  at  the  time  they  were  con- 
structed and  put  into  use  in  the  defendants'  elevator,  and  such  construc- 
tion and  use,  according  to  the  statements  of  the  plea,  v/as  with  the  con- 
sent and  allowance  of  the  patentee.  I  do  not  see  how  a  case  could  be 
made  to  bring  the  defense  more  clearly  within  the  provisions  of  this 
statute  than  is  made  by  this  plea,  and  the  additional  fact  stated-  in  the 
stipulation  does  not  change  the  effect  of  the  plea.  The  plea  is  therefore 
held  to  be  a  complete  defense  to  the  suit. 


The  Pierrepont. 
{District  Court,  N.  D.  New  Tork.    iTune  19, 1890.) 

TowAOB— Liability  of  Tug  fob  Nbgliqbnoe, 

Libelants  sued  for  damages  for  injuries  to  a  schooner  insured  by  them,  while  be- 
ing towed  by  a  steamer  in  the  St.  Lawrence  riyer.  The  evidence  showed  that  the 
schooner  was  drawing  13  feet  of  water,  and  when  at  a  point  which,  according  to 
ranges  taken  by  the  steamer's  captain  at  the  time  of  %he  accident,  was  within  the 
regular  channel  of  the  river,  struck  a  rock  11  feet  below  the  surface  of  the  water. 
The  government  chart  showed  25  feet  of.  water  at  this  place,  and  the  obstruction 
was  not  known  to  pilots.  Some  of  libelants'  witnesses  knew  of  it,  but  their  knowl- 
edge was  gained  as  fishermen,  and  not  as  pilots. .  Held,  that  libelants  could  not  re- 
cover, since  the  accident  occurred  in  the  regular  channel.  Where  no  obstruction  was 
known  tp  exist  by  those  engaged  in  the  navigation  of  the  river. 

In  Admiralty. 

These  libels  were  filed  by  the  Union  Insurance  Company  and  the  Ma- 
rine Insurance  Company  against  the  steamer  Pierrepont,  to  recover  dam- 


Digitized  by 


Google 


688  FEDERAL  BEPOBTEB,  VOl.  42. 

ages  for  injuries  received  by  the  schooner  Ellsworth  while  being  towed 
by  the  steamer.  The  libelants,  having  policies  of  insurance  upon  the 
schooner,  paid  the  amount  of  damages  to  her  owners,  and  were  subro- 
gated to  their  rights. 

Benjamin  H,  WiUiaim^  for  libelants. 

Harvey  D,  Oovlder,  for  claimant. 

CoxE,  J.  On  June  16,  1888,  the  schooner  Ellsworth,  loaded  with 
stone  and  drawing  about  13  feet  of  water,  was  taken  in  tow  by  the  Pierre- 
pent  at  the  quarry  dock,  Grindstone  island,  St.  Lawrence  river,  bound 
for  Chicago.  While  passing  through  what  is  known  as  the  "Middle 
Channel "  between  Grindstone  island  and  Seven  Pine  island,  the  schooner 
struck  a  sharp  pinnacle  rock,  and  was  injured.  This  rock  was  450  feet 
from  Seven  Pine  island,  the  point  which  occasioned  the  injury  being 
about  11  feet  from  the  surface  of  the  water.  If  the  accident  occurred  in 
the  regular  channel,  where  no  obstruction  w&s  known  to  exist  by  those 
engaged  in  the  navigation  of  the  river,  the  libelants  cannot  recover;  if 
it  occurred  outside  the  r^ular  channel,  the  steamer  was  at  fault. 

The  weight  of  testimony  clearly  establishes  that  the  rock  in  question 
was  unknown  to  pilots  whose  business  it  was  to  navigate  the  St.  Law- 
rence river.  The  government  chart  shows  25  feet  of  water  at  this  point, 
and  there  is  hardly  a  dispute  that  prior  to  the  accident  the  regular  chan- 
nel was  supposed  to  extend  much  nearer  than  this  to  Seven  Pine  island. 
Within  20Q  feet  of  the  island  there  is  a  shoal,  and  there  is  reason  to  be- 
lieve that  some  of  the  libelants'  witnesses  mistook  this  shoal  for  the  venue 
of  the  accident.  If  the  captain  of  the  Pierrepont,  who  took  ranges  at 
the  time  the  schooner  struck,  is  correct  in  locating  her  position  at  450 
feet  from  Seven  Pines,  the  proof  is  overwhelming  that  she  was  in  the 
regular  channel  when  the  accident  happened.  But,  even  though  some 
of  the  libelants'  witnesses  did  have  knowledge  of  the  rock  which  occa- 
sioned the  injury,  it  was  a  knowledge  gained  rather  as  fishermen  than  as 
pilots.  If  known  at  all,  the  knowledge  was  confined  to  two  or  three, 
and  was  not  imparted  by  them  to  river  pilots  generally.  It  is  well  set- 
tled that  a  steamer  is  not  negligent  when  the  tow  strikes  an  unknown 
obstruction  in  a  regular  channel.  Tfie  Angelina  Coming,  1  Ben.  109; 
The  Mary  N.  Hogan,  30  Fed.  927,  reversed  on  the  facts,  35  Fed.  Rep. 
554;  37i6  Jamea  A.  Garfield,  21  Fed.  Rep.  474;  The  WiUie,  2  Fed.  Rep.  95. 
The  Pierrepont  was  neither  insurer  nor  common  carrier.  She  was  bound 
to  exercise  ordinary  care,  skill,  and  prudence,  and  was  liable  only  if 
she  failed  in  these  respects.  The  burden  is  upon  the  libelants  to  estab- 
lish n^ligence,  and  they  have  not  done  so.  The  accident  might  have 
happened  to  any  one  of  the  river  men  produced  at  the  trial,  and  should 
a  similar  accident  happen  in  the  future,  still  further  south  of  Seven 
Pines,  it  would  occasion  no  more  surprise.  The  libels  are  dismissed, 
with  costs. 
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I 

I 

I  State  op  North  Cabolika  v.  Kirkpatrick  a  aL 

\  (CircwU  CmirU  TT.  D.  North  Carolina,    April  Term,  1890.) 

L  BXHOTAL  OF  CAUSBGH-CBncnC AL  PKOBKODTION. 

Under  Rev.  St.  IT.  S.  S  MS.  which  provides  that,  when  any  civil  suit  or  criminal 
prosecution  *^i8  commenced**  in  a  state  court  for  an  act  done  by  an  officer  under  the 
revenue  laws  of  the  United  States,  the  same  may  be  removed  into  the  United  States 
circuit  court^  a  prosecution  is  ** commenced'*  when  the  warrant  is  issued  and  the 
arrest  made  oy  the  state  officers,  and  it  is  no  objection  to  the  removal  that  no  indict- 
ment has  yet  been  found  in  the  state  court,  and  that  there  is  no  provision  in  the 
federal  law  for  indictment  for  offenses  against  the  state  law. 
8.  Same— Further  Proobedinos  in  State  Court. 

Under  said  section,  which  deolaresthatafter  removal  **  any  further  proceeding, 
trial,  or  judgment  therein  in  the  state  court  shall  be  void,**  an  indictment  found  m 
a  state  court  after  the  removal  of  the  cause  to  the  United  States  circuit  court  was 
null ;  and  where,  upon  hdbecLS  oorptis  civm.  causae  It  appears  that  the  prisoners 
were  in  the  discharge  of  their  duty  as  revenue  officers  of  the  United  States  when 
•  the  act  was  committed,  and  were  without  fault,  they  will  be  discharged. 

8.  COKrSDBBATBS  IN  CRIMB— RbVXKUB  OFFICERS. 

The  rule  that  confederates  in  an  unlawful  undertaking  are  each  responsible  for 
the  evil  consequences  that  ensue  does  not  apply  where  a  homicide  was  committed 
by  one  of  a  party  of  revenue  officers  while  the  party  was  engaged  in  the  duty  of 
searching  for  ilUoit  distiUeries. 
4  Revenue  Officers— Illicit  Distilleries—Justifiable  Homicide. 

Revenue  officers  searching  for  illicit  distilleries  came  upon  a  furnace  from  which 
the  still  fixtures  had  been  recently  removed.  A  man  was  seen  observing  their 
movements,  who  afterwards  offered  to  conduct  them  to  a  certain  house,  and  walked 
in  front  of  them  for  that  purpose.  Soon  he  began  to  run  towards  the  house,  and  the 
officers  ran  after  him.  when  ne  seized  a  gun,  fired  upon  and  wounded  one  of  them, 
and  was  shot  by  anotner.  Held^  that  the  officers  were  warranted  in  suspecting  him 
of  an  intention  to  warn  guilty  parties,  and,  although  they  had  no  warrant  for  his 
arrest,  were  justified  in  running  after  him  to  frustrate  that  design. 

Preliminary  Examination  on  Jiabeaa  corpus  cum  cauaa. 

Rev.  St.  U.  S.  §  643,  provides  that,  "when  any  civil  suit  or  criminal 
prosecution  is  commenced  in  any  court  of  a  state  against  any  officer  ap- 
pointed under  or  acting  by  authority  of  any  revenue  law  of  the  United 
States,  *  *  *  on  account  of  any  act  done  under  color  of  his  office, 
*  *  *  the  said  suit  or  prosecution  may,  at  any  time  before  the  trial 
or  final  hearing  thereof,  be  removed  for  trial  into  the  circuit  court  next 
to  be  holden  in  the  district  where  the  same  is  pending;  *  *  *  and 
any  further  proceedings,  trial,  or  judgment  therein  in  the  state  court 
shall  be  void." 

Isaac  Strayhjom  and  Robert  Winston^  for  the  State. 

Jos,  E.  B(yyd,  W.  S.  Ball,  W.  P.  Bynum,  and  Chas.  Pricey  TJ.  S.  Atty., 
for  defendants. 

Dice,  J.  The  petition  for  the  removal  of  this  case  into  this  court,  and 
for  a  writ  of  habeas  corpus  cum  causa,  was  duly  filed  in  the  office  of  the 
clerk  of  this  court  on  the  6th  day  of  March,  1890,  under  the  provisions 
of  section  648  of  the  Revised  Statutes  of  the  United  States.  As  the  cir- 
cuit court  was  not  then  in  session,  .the  clerk,  being  of  the  opinion  that 
the  averments  in  the  petition  were  sufficient  for  the  removal  of  this  case 
under  the  provisions  of  said  statute,  entered  the  case  on  the  record  of 
this  court.  As  it  further  appeared  that  the  petitioners  were  in  actual 
v.42F.no.ll — 44 
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custody  under  due  process  issued  by  state  authority,  the  derk  issued  a 
writ  of  habeas  corpus  cum  causa  to  the  marshal  of  this  district,  together 
with  a  duplicate,  to  be  served  on  the  clerk  of  the  state  court  for  the  county 
in  which  the  homicide  occurred.  By  virtue  of  such  writs  the  marshal 
took  the  bodies  of  the  petitioners  into  his  custody,  and  on  the  11th  day 
of  March,  1890,  produced  them  before  this  court,  then  in  session  in  this 
city.  As  the  clerk  of  the  state  court  had  not  made  a  return  of  a  copy  of 
the  process  under  which  the  defendants  were  arrested,  and  the  solicitor 
for  the  state  was  not  present,  the  court  ordered  that  ^the  case  be  contin- 
ued until  the  14th,  and  that  due  notice  be  given  the  state  solicitor.  On 
the  14th  of  March  the  solicitor  was  not  present.  At  his  request,  com- 
municated by  the  counsel  for  the  defense,  and  with  the  consent  of  the 
petitioners,  the  case  was  continued  to  the  7th  day  of  April,  the  first  day 
of  this  regular  term  of  court.  The  case  now  being  betbre  the  court  for 
hearing,  consideration,  and  action,  the  counsel  for  the  prosecution  made 
a  motion  to  dismiss  the  proceedings  for  removal,  upon  the  ground  that 
this  court  had  no  jurisdiction;  for,  at  the  time  when  the  petition  was 
filed  and  the  writ  of  habeas  corpus  was  issued,  no  bill  of  indictment  had 
been  found  against  the  petitioners  by  a  grand  jury  in  a  state  case,  and 
there  is  no  provision  of  law  for  the  finding  of  a  bill  in  a  United  States 
court  for  an  offense  against  a  law  of  the  state. 

I  am  of  the  opinion  that,  under  the  proceedings  for  the  removal  of  this 
case  from  the  state  tribunal,  this  court  has  acquired  full  jurisdiction  to 
hear,  tr}^  and  determine  all  questions  of  law,  and  all  matters  of  fact  in- 
volved. The  prosecution  was  commenced  when  the  warrant  of  the  jus- 
tice of  the  peace  was  issued,  and  the  petitioners  were  arrested.  This 
opinion  is  founded  upon  a  fair  and  reasonable  construction  of  the  lan- 
guage, purpose,  and  spirit  of  the  statute  under  which  these  proceedings 
were  instituted.  It  is  also  supported  by  carefully  considered  opinions 
delivered  in  United  Statet^  courts.  State  v.  Port,  3  Fed.  Rep.  117;  State 
V.  Bolton,  11  Fed.  Rep.  217;  Tennesseev.  Davis,  100  U.  S.  257. 

I  regard  a  further  discussion  of  these  questions  of  law  as  unnecessary. 
The  motion  to  dismiss  is  disallowed. 

The  material  averments  made  in  the  petition  bring  this  case  dearly 
within  the  provisions  of  section  643  of  the  Revised  Statutes  of  the  United 
States,  and  the  proceec^ings  have  been  legally  and  regularly  instituted. 
After  hearing  the  evidence  on  both  sides,  and  the  arguments  of  counsel, 
I  am  of  the  opinion  that  there  is  not  even  slight  evidence  tending  to 
show  that  L.  M.  Gates,  A.  T.  Dodson,  and  W.  T.  Dickson  had  any  par- 
ticipation in  the  unpremeditated  homicide.  The  rule  of  law  that  con- 
federates in  an  unlawful  undertaking  or  transaction  are  each  personally 
responsible  for  the  evil  consequences  that  ensue  does  not  apply  to  this 
case.  These  parties  were  engaged  in  the  performance  of  a  legal  duty, 
under  the  direction  of  superior  officers  of  the  law,  and  in  no  way  exceeded 
the  scope  of  their  legal  duty  and  authority.  As  there  are  no  grounds  for 
holding  L.  M.  Gates,  A.  I,  Dodson,  and  W.  I.  Dickson  for  farther  pros- 
ecution, it  is  ordered  that  they  be  discharged.  As  there  is  some  con- 
flict in  the  evidence  as  to  the  conduct  of  the  revenue  ofiicers  S.  Kirk- 
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Patrick  and  A.  C.  Patterson  in  the  unfortunate  transaction,  I  will  hold 
them  under  their  bonds  until  I  can  give  the  testimony  my  most  careful 
consideration.  I  will  also  reserve  for  further  consideration  the  question 
of  law  presented  by  the  certified  copy  of  the  record  of  the  superior  court 
of  Orange,  showing  that  a  bill  of  indictment  has  been  found  in  said  su- 
perior court  against  the  petitioners  for  the  alleged  murder  of  Henry  Mc- 
Mannen.  It  appears  that  said  indictment  was  found  in  said  state  court 
after  the  removal  of  the  case  to  this  court.  I  will,,  during  the  next  eight 
days  of  this  term,  hear  further  argument  as  to  the  force  and  effect  of  the 
proceedings  in  the  state  court,  if  counsel  desire  to  present  their  view& 
more  fully. 

(April  18, 1890.) 

Dice,. J.  Since  hearing  the  evidence  in  this  case,  and  the  motions 
and  arguments  of  counsel  on  the  first  dny  of  this  term,  I  have  care* 
fully  considered  the  questions  of  law  and  the  matters  of  fact  then  reserved. 
I  am  of  the  opinion  that  the  bill  of  indictment  found  by  the  grand  jury 
in  the  state  court,  after  the  removal,  and  during  the  pendency  of  thia 
case  in  this  court,  is  null  and  void,  and  cannot  be  the  foundation  for  a 
prosecution  of  the  alleged  offense  in  this  or  any  other  court.  The  statute 
under  which  the  proceedings  for  the  removal  of  this  case  into  this  court 
were  instituted  expressly  declares  that  after  the  removal  "any  further 
proceeding,  trial,  or  judgment  therein  in  the  state  court  shall  be  void.'' 
The  language  of  the  statute  is  direct  and  positive,  and  there  can  be  no 
correct  judicial  interpretation  and  action  other  than  giving  force  and  ef- 
fect to  this  dear  expression  of  the  legislative  will  of  congress.  The 
statute  is  constitutional,  and  is  a  supreme  law  of  the  land.  When  thia 
court  has  acquired  jurisdiction  under  this  statute  of  the  parties  and  sub- 
ject-matter of  this  case,  no  other  court  can  institute  proceedings  for 
the  prosecution  of  the  parties  for  such  alleged  offense.  The  jurisdiction 
of  this  court,  when  thus  acquired,  is  for  all  purposes  exclusive. 

From  my  recollection  of  the  testimony  set  forth  in  the  written  state- 
ment which  will  be  filed  with  this  opinion,  I  have  formed  the  following 
conclusions  as  to  the  material  facts  in  this  case:  I  find  that  S.  Kirkpat- 
rick  and  A..  C.  Patterson  were  duly-authorized  revenue  officers  of  the 
United  States,  and  were  in  the  performance  of  official  duty,  in  search- 
ing for  illicit  distilleries,  which  they  had  been  informed  were  in  opera- 
tion in  that  neighborhood;  that  while  so  engaged,  about  sunrise  of  the 
morning  of  the  25th  of  Februarys  they  discovered  in  the  woods,  and 
near  a  branch,  the  remains  of  a  furnace  of  a  deserted  illicit  distillery, 
and  found  McMannen,  standing  not  far  ofl^,  observing  their  movements p 
that  no.  arrest  was  made  and  no  menacing  language  was  used,  and  Mc- 
Mannen  voluntarily  agreed  to  show  them  the  house  of  Mr.  Hunt,  and 
went  in  front  of  the  officers  for  that  professed  purpose;  that  the  officers 
did.not  know  that  the  house  they  saw,  not  far  from  the  discovered  fur- 
nace,  was  the  house  of  McMannen;  that  the  officers  had  reasonable 
grounds  for  suspecting  that  McMannen,  when  he  reached  the  path  lead- 


Digitized  by 


Google 


692  FEDERAL  REPORTER,  vol.  42. 

ing  to  the  house,  intended  to  delay  or  mislead  them  in  their  search,  and 
that  when  he  started  to  run  towards  the  house  his  purpose  was  to  com* 
municate  information  to  the  iUicit  distillers  in  the  neighborhood,  as  the 
house  to  which  he  was  going  was  not  far  from  the  place  where  the  de- 
serted distillery  furnace  had  been  discovered;  that  when  the  officers  fol- 
lowed rapidly  they  had  no  purpose  of  doing  any  violence  to  McMannen, 
but  merely  wished  to  frustrate  his  design  of  communicating  information; 
that  the  officers  did  not  draw  their  pistols  from  their  belts  until  they  saw 
McM%nnen  seize  the  gun  on  the  bed,  or  on  the  table,  in  the  house;  that 
McMannen  fired  the  fii-stshot  into  the  face  of  Kirkpatrick,  who  fell  from 
his  horse,  and  discharged  his  pistol  while  falling,  and  the  ball  struck 
the  rock  near  the  door-sill;  that  Patterson  then  dismounted,  went  behind 
the  house,  entered  the  back  door,  and  fired  the  fatal  shot  as  McMannen 
was  presenting  his  gun  and  was  about  to  fire  upon  Mr.  Dickson,  who 
was  in  the  road  in  front  of  the  door.  I  am  not  able  to  form  a  definite 
opinion  as  to  the  place  where  the  ball  entered  the  body  of  McMannen. 
From  the  testimony  of  Patterson  and  from  the  range  of  the  ball,  Mo- 
Mannen  must  have  been  standing  with  his  side  towards  Patterson.  If 
the  left  side  was  towards  Patterson,  the  ball  could  have  entered  the  left 
breast.  If  the  right  side  was  presented,  the  ball  must  have  entered  un- 
der the  shoulder  blade.  I  am  not  able  to  form  a  satisfactory  opinion  as 
to  the  ball  found  in  the  log  in  the  back  side  of  the  house.  I  feel  sure 
that  the  ball  fired  by  Kirkpatrick  struck  the  rock  near  the  door-sill.  I 
have  formed  these  conclusions  as  to  facts  from  the  testimony  of  Patterson, 
Gates,  and  Dickson,  who  were  present,  and  had  better  opportunity  of 
seeing  and  bearing  everything  that  occurred  than  Martha  McMannen, 
who  was  75  yards  distant.  Her  testimony  confirmed  the  statement  of 
the  other  witnesses  as  to  McMannen  presenting  the  gun  at  Dickson,  for 
she  said  that  when  her  brother  staggered  out  of  the  door  he  was  holding 
the  gun  across  his  breast.  A.  I.  Dodson  was  not  examined,  but  the 
counsel  for  the  defense  stated  in  open  court  that  his  testimony  would 
fully  sustain  the  officers  who  had  testified.  He  was  present  in  court, 
and  the  state  counsel  had  opportunity  of  examining  him.  Kirkpatrick 
was  in  Baltimore,  under  the  care  of  a  physician.  He  was  wounded  too 
severely  to  be  before  the  court  on  former  occasions. 

Gates,  Dickson,  and  Dodson  in  no  way  counseled  or  participated  in 
the  homicide.  They  were  not  summoned  by  Kirkpatrick  or  Patterson, 
but  were  present  in  the  performance  of  duties  directed  by  their  immedi- 
ate superior  officer.  They  are  men  of  good  character,  and  have  no 
motive  to  induce  false  testimony.  The  testimony  of  William  and  John 
Overaker,  who  were  350  yards  distant,  is  merely  the  expression  of  an 
opinion  as  to  the  succession  of  the  shots,  from  the  nature  of  the  sound. 
Such  testimony  is  not  sufficient  to  overcome  the  direct  and  positive  tes- 
timony of  the  witnesses  who  were  present,  and  could  both  see  and  hear. 
The  shots  of  McMannen  and  Patterson  were  both  fired  in  the  house,  and 
the  reports  were  thus,  in  some  degree,  obstructed.  The  pistol  of  Kirk- 
patrick was  of  large  calibre,  and  was  fired  in  the  open  air,  and  may  have 
seejmed,  to  be  the  loudest  report  to  persons  at  a  distance.     Such  supposi- 
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tion  reconciles  the  testimony  of  the  Overakers  with  that  of  the  officers. 
Kirkpatrick  and  Patterson,  as  revenue  officers,  were  in  the  performance 
of  official  duty.  They  had  received  reliable  information  that  there  were 
two  illict  distilleries  in  that  neighborhood  in  full  operation.  The  nature 
of  their  duties  in  searching  for  illicit  distilleries  required  vigilance,  secre- 
cy, and  promptitude  of  action.  They  had,  very  early  in  the  morning, 
reached  the  neighborhood,  and  had  discovered  a  furnace  from  which  the 
still  and  fixtures  had  been  removed.  They  had  found  McMannenat  that 
early  hour  near  the  furnace,  observing  their  movements.  From  his  con- 
versation and  action  they  had  reason  to  suspect  his  connection  or  sym- 
pathy with  illicit  distillers.  When  he  ran  towards  the  house,  which 
was  near  to  the  discovered  furnace,  without  any  explanation  of  such  con- 
duct, they  had  reason  to  suspect  an  evil  motive,  and  had  a  right  to  keep 
him  in  view  for  the  purpose  of  frjjstrating  the  suspected  design,  provided 
that  they  did  not  arrest  him,  or  threaten  him  with  personal  violence. 
They  had  no  right  to  arrest  him  without  a  warrant,  but  they  had  a  right 
to  watch  him,  and  thus  keep  him  from  communicating  information  to 
violators  of  the  law  that  would  enable  them  to  carry  oflF  and  conceal  their 
still  and  fixtures,  and  escape  the  l^al  penalties  incurred  by  criminal 
misconduct. 

Suppose  that  these  officers  had  been  duly  authorized  by  law,  and  were 
seeking  to  surprise  a  band  of  counterfeiters,  and  to  seize  the  implements 
and  materials  of  such  unlawful  business,  could  there  be  any  doubt  as  to 
the  right  and  duty  of  such  officers  to  follow  and  watch  a  person  whom 
they  had  reasonable  grounds  to  suspect  was  endeavoring  to  communicate 
information  that  would  frustrate  their  lawful  purpose  and  efibrts?  This 
principle  of  common  sense  and  common  justice  certainly  ought  and  does 
apply  to  illicit  distillers,  who  carry  on  their  nefarious  business  in  secret 
places,  by  night  and  on  the  Sabbath,  and  who  usually  have  sentinels  and 
signals  to  give  warning  of  the  approach  of  revenue  officers.  In  some 
localities  this  just  principle  is  not  as  fully  recognized  in  cases  of  illicit 
distillation  as  it  is  in  the  case  of  other  crimes. 

I  deeply  regret  the  occurrence  of  the  unfortunate  transaction  that  has 
given  rise  to  these  proceedings,  for  it  has  resulted  in  a  homicide,  and  it 
has  deprived  a  faithful  revenue  officer  of  the  government  of  his  sights  of 
his  capabilities  of  supporting  his  family,  and  left  him  only  a  life  of  suf- 
fering. Similar  cases  have  often  occurred  in  the  course  of  the  enforce- 
ment of  the  internal  revenue  laws  relating  to  the  illicit  manufacture,  re- 
moval, and  sale  of  spirituous  liquors.  The  violators  of  such  laws  have 
sometimes  been  killed,  and  they  have  often  been  the  slayers  of  revenue 
officers  engaged  in  the  performance  of  official  duty.  Congress  has  made 
provision  by  statute  for  securing  a  fair  and  impartial  trial  of  revenue  of- 
ficers in  the  courts  of  the  United  States,  for  acts  done  in  the  performance 
of  official  duty.  Such  provisions  are  just,  reasonable,  and  constitutional. 
It  is  a  high  and  imperative  duty  of  the  government  to  make  provisions 
by  law  to  secure  a  fair  and  impartial  trial  for  officers  who  are  charged 
with  crime  for  obeying  its  mandates  and  enforcing  its  laws.  The  enacts 
ment  of  such  laws  by  the  government  is  the  exercise  of  a  necessary,  in- 
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herent,  and  constitutional  power  of  national  sovereignty.  Fifteen  years 
ago  cases  like  this  caused  much  political,  legislative,  and  forensic  dis- 
cussion, and  some  conflict  of  jurisdiction  between  state  and  federal  courts. 
Most  of  the  disturbing  and  perplexing  questions  of  law  involved  in  such 
cases  have  now  been  authoritatively  settled  by  carefully  considered  de- 
cisions in  state  and  national  courts.  Tennessee  v.  Davis,  siipra;  Soitih 
Qirolina  v.  Davis,  107  U.  S.  597,  2  Sup.  Ct.  Rep.  636;  State  v.  Hoskins, 
77  N.  C.  630;  In  re  Neagle,  39  Fed.  Rep.  833.  In  the  Neagle  Case  the 
authorities  are  ably  and  fully  reviewed,  and  among  others  the  following 
principle  is  announced: 

"It  is  the  exclusive  province  of  the  United  States  courts  to  ultimately  and 
conclusively  determine  any  question  of  right,  civil  or  criminal,  arising  under 
the  laws  of  the  United  States.  It  is  therefore  the  prerogative  of  the  national 
courts  to  construe  the  national  statutes,  ^nd  determine  upon  7^a6ea«  corpus 
whether  a  homicide,  for' which  the  petitioner  is  charged  with  murder  by  the 
state  authorities,  was  the  result  of  an  *act  done  in  pursuance  of  a  law  of  the 
United  States,'  and.  when  that  question  has  been  determined  in  the  affirm- 
ative, the  prisoner  will  be  discharged,  and  the  state  has  nothing  more  to  do 
in  the  matter." 

This  case  has  just  been  affirmed  by  the  United  States  supreme  court, 
10  Sup.  a.  Rep.  658. 

Being  well  satisfied  from  a  decided  preponderance  of  the  evidence  in 
this  case  that  the  petitioners  were  acting  in  the  line  of  official  duty  when 
the  homicide  occurred,  and  that  they  are  not  guilty  of  murder,  as  charged 
in  the  state  process  under  which  they  were  arrested,  it  is  ordered  that 
they  be  discharged. 


Chambers  v.  McDougal  el  ci. 

{dfrcuU  Court,  D.  Kansas.    May  23, 1890.) 

1,  Removal  op  Cattses— Divbrsb  Citizenship— Practice. 

A  petition  for  the  removal  of  a  cause  from  the  Htate  to  the  federal  conrt^  on  the 
ground  of  diverse  citizenship^  stated  that  plaintiff  was  a  resident  of  Kansas,  and 
that  defendants  were,  and  stiU  are,  noh-residents,  and  citizens  of  states  other  than 
Kansas,  ^as  will  more  fully  appear  by  the  affidavit  of  the  plaintiff  C.  for  an  order 
of  publication  filed  herein.  ^  Such  affidavit  recited  that  defendants  (giving  their 
'  names)  were  non-residents,  and  the  complaint  in  the  cause  referred  to  oei*tain  of 
defendants  as  residents  of  Vermont  and  Missouri.  ifeZ<2,  that  the  diverse  citizen- 
ship of  the  parties  sufficiently  appeared  from  the  whole  record,  and  a  motion  to  re- 
mand because  the  petition  for  removal  failed  to  show  the  citizenship  of  defendants 
should  be  denied. 

d.  Same— JuBisDicTioNAL  Amount. 

Where  the  petition  for  removal,  in  such  case,  alleges  that  the  action  is  on  a 
fraudulently  executed  mortgage,  and  to  cancel  bonds  fraudulently  issued  and  se- 
cured by  it,  to  the  amount  of  $45,000,  and  states  that  the  amount  in  controversy  ex* 
oceds  $2,600,  exclusive  of  interest  and  costs,  and  the  controversy  is  sufficiently 
stated  in  the  complaint,  a  motion  to  remand  to  the  state  court  on  the  ground  that 
the  petition  for  removal  and  the  record  do  not  show  that  the  amount  in  controversy 
exceeds  $2,000  will  be  denied. 

&  Same— Jurisdiction— Burrs  by  Recbivers. 

The  rule  that  the  court  appointing  a  receiver  will  reserve  the  right  and  power  to 
control  him,  and  the  property  under  his  charge,  cannot  prevent  a  receiver  ap- 
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pointed  by  a  state  oonrt  from  bringing  in  the  federal  courts  suits  affecting  the  re- 
ceivership property. 

i.  Bamb— Irregularities  in  Rbmoyal  Bond. 

Where  a  cause  is  once  removed  from  a  stfite  to  a  federal  court,  and  there  are  no 
jurisdictional  objections  to  its  remainiug  there,  the  facts  that  a  defendant  bank  has 
signed  the  removal  bond  as  surety,  and  the  other  surety  had  no  authority  to  sign, 
are  not,  where  the  bond  is  otherwise  ample,  sufficient  grounds  for  remanding  the 
cause. 

In  Equity,     On  motion  to  remand. 
E.  A.  McMdth,  for  plaintiff. 
Elijah  Robinson  y  for  defendants. 

Foster,  J.  The  defendants  removed  this  cause  to  this  court  from  the 
state  court  on  the  ground  of  diverse  citizenship.  The  plaintiff  now  files 
his  motion  to  remand  the  cause  to  the  state  court  for  several  reasons: 

First,  that  the  petition  for  removal  does  not  state  the  residence  and 
citizenship  of  the  several  defendants.  The  averment  as  to  citizenship  in 
the  petition  for  removal  is  as  follows:  , 

**Tbat  this  action  involves  a  controversy  between  citizens  of  different  states; 
that  the  plaintifif,  K.  L.  Chambers,  said  receiver,  was  at  the  time  of  the  com- 
mencement of  this  action,  and  at  all  times  since  has  been,  and  now  is,  a  res- 
ident and  citizen  of  the  state  of  Kansas,  and  that  said  defendants,  and  each 
of  them,  were  at  the  date  of  the  commencement  of  this  suit,  ever  since  have 
been,  and  still  are,  non-residents  of  the  state  of  Kansas*  and  citizens  of  states 
other  than  Kansas,  as  will  more  fully  appear  by  the  affidavit  of  the  plaintiff. 
Chambers,  for  an  order  of  publication  filed  herein  on  the  8th  day  of  October, 
1889." 

The  averment  as  to  citizenship  in  the  affidavit  for  publication  is  as 
follows: 

"And  deponent  further  says  that  the  defendants  Harry  C.  McDougal,  E. 
A.  Hall,  James  S.  Waideq,  Harry  C.  McDougal  as  trustee,  George  P.  VValker, 
H.  D.  Stone,  Annie  Lee»  and  each  of  them,  are  non-residents  of  the  state  of 
Kansas,  and  that  said  defendants  the  Windsor  National  Bank  of  Windsor, 
Yt.,  the  Savings  Bank  of  Bradford,  Vt.,  the  National  Exchange  Bank  of 
Kansas  Cit^,  Mo.,  and  each  of  them,  are  foreign  corporations,  not  located  or 
doing  business  within  this  state,  and  that  plaintiff,  with  due  diligence,  is  un- 
able to  make  service  uf  summons  in  this  action  on  either  or  any  of  the  de- 
fendants within  the  state  of  Kansas.'' 

In  the  plaintiflTs  complaint  the  defendant  corporations  are  referred  to 
as  follows: 

"The  Windsor  National  Bank  of  Windsor,  Vt.,  a  banking  association  duly 
organized  under  the  national  banking  laws  of  the  United  States,  and  the 
Bradford  Savings  Bank,  of  Bradford,  Vt.,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Vermont,  and  the  National  Exchange  Bank,  of  Kan- 
sas City,  Mo.,  an  association  duly  organized  under  the  national  banking  hiws 
of  the  United  States." 

If  it  appears  from  the  whole  record  that  the  citizenship  of  the  parties 
is  such  as  to  give  this  court  jurisdiction,  the  case  will  not  be  remanded. 
Bmdurant  v.  Watson,  103  U.  S.  285;  Water  Co.  v.  Keyes,  96  U.  S.  199. 
The  affidavit  for  publication,  as  well  as  the  plaintifi'^s  complaint,  are  a 
necessary  part  of  the  record;  and  from  the  petition  for  removal,  and  the 
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record,  it  sufficiently  appears  that  all  the  defendants  are  citizens  of  other 
states  than  E^ansas. 

It  is  farther  objected  that  it  does  not  appear  from  the  petition  for  re* 
moval  or  the  record  that  the  amount  in  controversy  exceeds  $2,000, 
The  allegation  in  the  petition  for  removal,  on  this  point,  is  as  follows: 

'*That  this  action  was  founded  upon  an  alleged  fraudulent  execution  of  a 
certain  mortgage  or  deed  of  trust  executed  by  the  said  First  National  Bank 
Building  Association  of  Ck>lby,  Kan.,  and  for  the  cancellation  of  forty-five 
thousand  dollars  of  bonds  issued  by  said  building  association,  the  paynaent  of 
which  is  secured  by  said  deed  of  trust,  and  alleging  in  said  petition,  among 
other  things,  that  these  defendants  are  the  holders  of  said  bonds;  that  plain- 
tiff, in  his  said  petition,  prays  the  cancellation  of  said  bonds;  and  that  the 
amount  in  controversy  exceeds  twenty-five  hundred  dollars,  exclusive  of  in- 
terest and  costs." 

By  reference  to  the  plaintifPs  complaint,  it  will  be  seen  that  the  con- 
troversy is  fairly  but  briefly  stated,  and,  without  going  into  technicali- 
ties, appears  to  be  sufficient. 

Defendants  further  allege  that,  inasmuch  as  this  is  a  suit  by  a  re- 
ceiver, it  could  not  have  been  originally  brought  in  this  court.  That  is 
a  misapprehension  of  the  law.  It  does  not  matter  whether  the  plaintiff 
is  a  receiver,  an  administrator,  trustee,  or  holding  any  other  fiduciary 
capacity.  The  federal  courts  are  not  closed  against  him  on  that  account. 
It  is  true  that  the  court  appointing  a  receiver  will  reserve  the  right  and 
power  to  control  such  receiver,  and  the  property  under  his  charge.  So 
does  the  probate  court  control  its  administrator,  and  the  estate  under  his 
control.  And  in  this  case  the  controversy  between  plaintiff  and  defend- 
ants can  be  tried  in  this  court  without  in  any  manner  encroaching  on 
this  rule. 

The  fourth  and  last  objection  to  the  right  of  removal  is  the  most  se- 
rious; and  this  case  discloses  a  mode  of  practice  which,  under  the  com- 
ity of  courts,  should  be  condemned.  The  defendants  filed  their  petition 
and  bond  for  removal  in  the  state  court.  They  did  not  appear  and  pre- 
sent it  to  the  court,  and  ask  to  have  an  order  removing  the  Ase,  but  al- 
lowed the  adverse  counsel  to  call  it  up;  and  the  following  order  was  en- 
tered in  the  state  court: 

"Each  and  all  the  above-named  defendants  having  appeared  in  this  action 
by  Elijah  Robinson,  Esquire,  their  attorney,  and  filed  their  petition  for  the 
removal  of  this  case  to  the  circuit  court  of  the  United  States  for  the  district 
of  Kansas,  and  the  said  plaintiff  appearing  by  E.  A.  McMath,  bis  attorney, 
in  opposition  to  such  application,  the  court,  upon  due  consideration,  doth  deny 
and  refuse  said  petition,  and  this  cause  is  continued  until  the  next  term  of 
this  court." 

It  is  true  the  state  court  cannot  deprive  a  party  entitled  to  remove 
the  case  of  his  right  of  removal.  On  the  other  hand,  the  state  court 
cannot  be  deprived  of  its  jurisdiction  until  a  proper  petition  and  bond 
for  removal  have  been  presented.  In  this  case,  it  does  not  appear  on 
what  grounds  the  state  court  refused  to  order  the  case  removed.  The 
petition  seems  to  be  in  proper  form,  but  the  form  of  the  sureties  to  the 
bond  may  be  questioned.     The  bond  reads  as  follows: 
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'*Know  all  men  by  these  presents,  that  the  undersigned.  Henry  G.  McDou- 
^a1  and  George  F.  Walker,  as  principals,  and  the  National  Exchange  Bank  of 
Kansas  C^ty,  Missouri,  and  the  First  National  Bank  of  Frankfort,  Kansas, 
as  sureties,  are  held  and  firmly  bound  unto  B.  L.  Chambers  as  receiver,  the 
iibove-named  plaintiff,  in  the  sum  of  one  thousand  dollars,"  etc. 

It  will  be  seen  that  the  National  Exchange  Bank  of  Kansas  City,  Mo., 
and  the  First  National  Bank  of  Frankfort,  Kan.,  are  named  as  sureties. 
The  first-named  bank  is  a  party  to  the  suit,  and  one  of  the  removing 
parties,  and,  of  course,  could  sign  the  bond,  but  whether  as  surety  in- 
stead of  principal  is  not  so  clear,  while  the  First  National  Bank  of  Frank- 
fort had  no  authority  to  sign  the  bond  either  as  principal  or  surety.  The 
action  of  its  cashier  was  ultra  vires.  The  National  Exchange  Bank  has  a 
paid-up  capital  of  $200,000;  and  waiving  the  question  whether  it  is  lia- 
ble as  principal  or  surety,  the  sufficiency  of  the  bond  cannot  be  dis- 
puted. This  case  is  one  which  the  defendants  are  entitled  to  remove  to 
this  court,  and  the  order  of  the  state  court  refusing  the  removal  was  not, 
apparently,  based  on  any  objection  to  the  bond  or  the  surety;  and  the 
case  need  not  be  remanded  to  the  state  court  on  account  of  the  informal- 
ity of  the  surety  to  the  bond.  Beede  v.  Cheeney,  5  Fed.  Rep.  388;  Ste- 
vens V.  Richarddcm,  9  Fed.  Rep.  191 ;  Rerrumd  Cam,  100  U.  S.  457.  This 
-question  is  fully  discussed  in  the  case  of  Denrmv,  Atachua  (Jo. ,  3  Woods, 
683;  and  Judge  Settle,  in  that  case,  uses  the  following  language: 

"There  are  many  cases  to  be  found  in  the  recent  numbers  of  the  law  publi- 
-cations  to  the  effect  that  when  a  case  is  once  removed  from  a  state  to  a  fed- 
eral coart,  and  there  are  no  jurisdictional  objections  to  its  remaining  there,  It 
will  not  be  remanded  or  dismissed  for  defects  connected  with  the  giving  of 
the  security  or  bond,  or  other  irregularities  which  can  be  remedied,  or  whicli 
have  not  worked  any  prejudice." 

For  the  various  reasons  before  stated,  I  reach  the  conclusion  that  this 
•case  is  properly  in  this  court,  and  the  motion  to  remand  must  be  de- 
nied. 


Cooper  v.  Richmond  <t  D.  R.  Co. 

(Circuit  Court,  N.  D.  C^€orgia.    June  21, 1890.) 

Rbmoval  ot  Gavbbs— Local  Pbejudice— Procedurb. 

Since  Act  Ck>ng.  March  3, 1887,  which  provides  for  the  removal  of  causes  on  the 
ground  of  local  prejudice  does  not  prescribe  any  mode  of  procedure,  a  petition  for 
removal,  accompanied  by  an  affidavit  by  a  person  authorized  to  make  1^  stating  of 
his  own  knowledge  the  existence  of  prejudice  and  local  influence,  is  sufficient  to 
justify  an  order  ox  removal.    Following  Whelan  v.  Railroad  06.^  85  Fed.  Rep.  849. 

Same— Tbaybrsino  Affidavit. 

Where  such  an  affidavit  is  presented,  the  court  will  not  permit  the  adverse  party 
to  traverse  it,  and  wiU  not  hear  evidence  on  the  sabjecL  Following  WheUm  v. 
Baiinroad  Co.,  85  Fed.  Rep.  849. 

Motion  to  Remand. 

HaU  &  HamTTWiid,  for  plaintiff. 
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Jackaon  &  Jackson  and  Pope  Barrow^  for  defendant. 
Before  Pardee  and  Newman,  JJ. 

Newman,  J.  This  is  a  case  removed  to  this  court  from  the  state 
court,  under  the  Act  of  March  3,  1887,  by  the  defendant  corporation,  on 
the  ground  of  "prejudice  and  local  influence."  The  questions  for  deter- 
mination arise  over  the  sufficiency  of  the  affidavit  made  on  behalf  of  the 
defendant,  and  on  which  the  order  for  removal  was  made.  In  connec- 
tion with  the  petition,  setting  forth  the  facts  as  to  the  amount  involved, 
the  citizenship  of  the  parties,  and  the  residence  of  the  plaintiff  and  de- 
fendant, the  subject-matter  of  the  suit,  and  the  prayer  for  removal,  which 
is  sworn  to  by  counsel,  defendant  presented  an  affidavit  made  by  S.  G. 
Hammond,  acting  superintendent  of  the  road  in  Georgia,  who  states 
therein  that — 

"From  very  many  years'  experience  in  railroad  matters,  and  especially  with 
litigation  against  the  defendant,  Riclmiond  &  Danville  Railroad,  in  this  par- 
ticular, in  the  courts  of  Atlanta,  in  said  Fulton  county,  state  of  Georgia,  I 
know  that,  from  prejudice  and  local  Influence,  defendant  will  not  be  able  to 
obtain  justice  in  the  superior  court  of  Fulton  county,  of  the  state  of  Georgia, 
nor  in  any  other  court  to  which  the  petitioner  may,  under  the  laws  of  said 
state,  have  the  right,  on  account  of  such  prejudice  or  local  influence,  to  re- 
move said  cause. " 

The  motion  of  the  plaintiff  is  in  these  words: 

"And  now  comes  the  plaintiff  in  the  above-stated  case,  and  makes  applica- 
tion to  the  court  to  examine  into  the  truth  of  the  affidavit  and  grounds  for  re- 
moval of  said  case  to  this  court,  and  to  remand  said  case  to  the  superior  court 
of  Fulton  county,  on  the  ground  that  it  is  not  true  that  the  said  defendant  is 
unable  to  obtain  justice  in  said  state  court  from  prejudice  or  local  influence." 

Two  questions  have  been  argued  and  submitted.  Firsts  whether  or 
not  the  court  was  justified  in  signing  the  order  for  removal  on  the  affi- 
davit of  defendant's  acting  superintendent,  above  quoted;  second,  whether 
or  not  the  court  will  now  hear  evidence  as  to  the  existence  of  prejudice 
and  local  influence,  or,  in  other  words,  ascertain  by  evidence  aliunde  as 
to  the  existence  or  non-existence  of  the  grounds  for  removal.  There  is 
decided  conflict  in  the  decisions  and  opinions  of  the  various  circuit  courts 
upon  botli  of  these  questions.  The  following  decisions  are  upou  this 
subject:  Fisk  v.  Hmarie,  32  Fed.  Rep.  417,  35  Fed.  Rep.  230;  Shorty. 
RaUway  Co.,  33  Fed.  Rep.  114^  HiUs  v.  Railroad  Co,,  Id.  81;  Whelan  v. 
Railroad  Co.,  35  Fed.  Rep.  849;  County  Court  v.  Railroad  Co.,  Id.  161; 
Malone  v.  Railroad  Co.,  Id.  625;  Southworth  v.  Reid,  36  Fed.  Rep.  451; 
Hmkins  v.  RaUway  Co.,  37  Fed.  Rep.  504;  Gddworihy  v.  Railway  Co.^ 
38  Fed.  Rep.  769;  Dennison  v.  Brovm,  Id.  535;  Amy  v.  Manning,  Id. 
536;  Lumber  Co.  v.  Holtzclaw,  39  Fed.  Rep.  885;  Minnick  v.  Insurance 
Co.,  40  Fed.  Rep.  369. 

After  a  careful  examination  of  all  the  cases,  we  are  disposed  to  adopt 
the  conclusion,  and  the  reasoning  by  which  he  arrives  at  that  conclusion, 
of  Judge  Jackson,  in  the  case  of  Whdan  v.  Railroad  Co.,  supra,  and  to 
hold  that  where  the  petition  for  removal  is  accompanied  by  an  affidavit 
on  behalf  of  the  defendant,  by  a  person  authorized  to  make  it,  stating 
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of  his  own  knowledge,  as  in  this  case,  the  existence  of  prejudice  and 
local  influence,  it  is  sufficient  to  justify  the  order  for  removal.  In  other 
words,  when  it  is  "made  to  appear"  to  this  court,  by  affidavit  made  on 
the  affiant^s  own  knowledge,  that  the  prejudice  and  local  influence  ex- 
ist, that  it  is  a  compliance  with  the  statute.  There  is  nothing  what- 
ever in  the  act  of  1887  to  show  how  it  shall  be  "made  to  appear"  to  this 
court  that  the  prejudice  and  local  influence  exist;  and  unless  subdivis- 
ion 3,  §  639,  of  the  Revised  Statutes,  (Act  1867,)  remain  of  force,  there 
is  no  law  prescribing  a  method  of  procedure.  The  language  of  the  court 
in  the  Whelan  Case,  supra,  is  as  follows: 

"It  is  f  iirtlier  contended  that  no  proper  proceedings  have  been  had  or  taken 
by  the  defendant,  even  conceding  its  right  of  removal,  to  effect  such  removal. 
By  the  third  section  of  the  act  of  1887,  the  steps  required  to  be  taken  in  re- 
moval cases  generally  are  indicated;  but  that  section  excepts  from  its  opera* 
tion  cases  sought  to  be  removed  on  the  ground  of  local  prejudice,  in  respect 
to  which  clause  4  of  amended  section  2  prescribes  no  mode  or  method  of  effect- 
ing that  class  of  removals.  What  procedure  may,  then,  be  adopted  by  the 
party  seeking  or  entitled  to  remove  under  this  clause  ?  In  conferring  the 
right,  congress  certainly  intended  that  some  process  for  its  exercise  should  be 
within  the  reach  of  the  party  so  entitled.  We  think  the  metliod  or  procedure 
for  effectuating  the  right  so  conferred  by  said  clause  may  be  found  in  the  two 
paragraphs  of  section  639,  Rev.  St.,  which  succeed  the  third  subdivision  of 
said  section.  These  two  paragraphs,  prescribing  the  method  of  accomplishing 
removals,  are  not  in  conflict  with  the  act  of  1887,  and  may  therefore  be  con- 
sidered AS  still  in  force,  and  as  furnishing  the  proper  and  appropriate  remedy 
to  be  employed  by  the  party  seeking  a  removal,  and  in  making  it  'appear  to 
said  circuit  court  that,  from  prejudice  or  local  influence*  he  will  not  be  able 
to  obtain  justice  in  the  state  courts.  It  is  not  indicated  in  the  act  of  1887  how 
or  in  what  manner  the  fact  that  the  removing  party  cannot  obtain  justice  in 
the  local  courts,  on  account  of  such  prejudice  or  local  influence,  shall  be  made 
•to  appear '  to  the  circuit  court.  Judge  Deady,  in  Fisk  v.  Henarie,  §2  Fed. 
liep.  417-421,  (Nov.  29.  1887,)  held  that  the  last  clause  of  section  639,  Rev. 
St.,  which  immediately  follows  subdivision  3  of  said  section,  might  reasona- 
bly be  looked  to  as  furnishing  the  machinery  for  making  it '  appear '  to  the 
circuit  court  that  the  petitioning  party  could  not  obtain  justice  in  the  state 
court  because  of  prejudice  or  local  influence.  If  this  suggestion  of  that  learned 
judge,  in  which  I  concur,  is  not  deemed  correct,  then,  in  the  absence  of  ail 
provision  as  to  the  method  or  mode  of  presenting  the  application  for  removal, 
this  court  would  be  left  free  to  adopt  proper  and  suitable  rules  prescribing 
and  regulating  the  practice  in  such  cases;  and  such  rules  would  naturally  be 
made  to  conform  to  the  practice  and  procedure  heretofore  in  force  in  like  cases. 
In  either  view  of  the  subject,  we  think  the  mode  adopted  by  the  defendant  in 
this  case  is  not  op?n  to  any  serious  objection.  A  formal  petition,  properly 
sworn  to,  was  duly  presented  to  this  court,  setting  forth  all  the  conditions 
required  by  the  act  to  entitle  said  defendant  to  remove  the  suit.  This  petition 
was  accompanied  and  supported  by  the  affidavit  of  the  proper  oflicer  of  the 
defendant  company,  stating,  not  what  the  affiant  had  reason  to  and  did  be- 
lieve in  respect  to  the  existence  of  local  prejudice,  but  in  direct  terms,  and  in 
the  very  language  of  the  act,  'that,  from  prejudice  and  local  influence,  said 
said  railroad  company  will  not  be  able  to  obtain  justice  in  said  courts  of  com- 
mon pleas,  or  in  any  other  state  court  to  which  it  has,  under  the  laws  of  the 
state  of  Ohio,  a  right,  on  account  of  such  prejudice  or  local  influence,  to  remove 
said  cause,'  etc.  This  made  a  prima  facie  showiug  as  to  what  was  required 
•  to  be  made  to  appear  to  the  circuit  court/" 
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In  the  case  of  HiBs  v.  Railroad  Co,,  mpray  (decided  in  this  court  by  the 
district  judge  presiding  therein,)  and  in  the  case  of  Fisk  v.  Henarie,  supray 
(decided  by  Judge  Deady  in  the  circuit  court  of  Oregon,)  it  was  held 
that  the  old  act,  so  far  as  the  method  of  procedure  for  removal  was 
concerned,  remained  of  force,  and  that,  when  an  affidavit  was  made  in 
accordance  with  the  act  of  1867,  it  was  sufficient  to  justify  removal.  It 
seems  the  better  practice  now,  however,  even  if  it  be  that  it  is  not  re- 
quired by  the  law,  that  the  existence  of  the  prejudice  and  local  influence 
should  be  stated  of  the  affiant's  own  knowledge.  That  has  been  done 
in  this  case,  and  we  think  the  affidavit  was  sufficient  to  justify  the  order 
for  removal. 

Now,  the  affidavit  named  being  sufficient  to  authorize  the  order  for 
removal,  will  the  court  permit  the  other  party  to  traverse  the  grounds 
of  the  affidavit,  and  hear  evidence  as  to  the  existence  of  prejudice  and 
local  influence?  We  adopt  the  conclusion  of  the  court  in  the  Whelan 
Case  upon  this  subject,  also.  The  argument  of  Judge  Jackson  upon  this 
subject  in  the  case  named  (pages  861-866)  leaves  nothing  to  be  added 
by  us.  It  seems  to  us  conclusive  upon  this  question.  We  have  had 
occasion  in  this  case,  and  in  some  other  similar  cases  arising  here,  to  ex- 
amine a  copy  of  the  bill  presented  informally,  and  discussed  in  a  former 
case  which  passed  the  house,  and,  after  amendments  in  the  senate,  was 
concurred  in  by  the  house,  and  resulted  in  the  Act  of  Aiarch  3,  1887. 
This  shows  the  bill  as  it  passed  the  house,  and  the  various  particulars  in 
which  it  was  amended,  by  striking  out  and  inserting  language,  in  the 
senate.  From  this  it  appears  that,  as  the  bill  went  from  the  house  to- 
the  senate,  it  read,  so  far  as  pertinent  to  the  questions  here,  as  follows: 
"When  it  shall  be  made  to  appeiir  to  the  satisfaction  of  the  court  that, 
from  prejudice  or  local  influence,"  etc.  In  the  senate,  the  words,  "the 
satisfaction  of  the,"  were  stricken  out,  and  the  words  "said  circuit,"  be- 
fore "court,"  inserted,  so  that  it  read  as  it  went  back  from  the  senate  te 
the  house  and  was  passed,  as  the  act  now  reads,  "When  it  shall  be  made 
to  appear  to  the  said  circuit  court,"  etc.  It  will  be  seen  from  the  history 
of  this  part  of  the  act  that,  by  the  house  bill,  it  was  contemplated  that 
it  should  be  made  to  appear  "to  the  satisfaction  of  the  court,"  (probably 
the  state  court,)  that  the  prejudice  or  local  influence  existed,  and  that 
the  senate  changed  it  so  that  it  should  clearly  provide  for  the  applica- 
tion to  be  made  to  the  circuit  court,  and  refused  to  agree  to  the  language 
which  was  stricken  out,  above  quoted.  This  undoubtedly  indicates  an 
intention  not  to  allow  a  provision  looking  to  investigation  and  inquiry 
as  to  the  existence  of  prejudice  or  local  influence  to  become  a  part  of  the 
act.  If  this  part  of  the  history  of  the  act  of  1887  be  a  proper  matter  for 
consideration,  it  greatly  strengthens  the  argument  in  favor  of  construin|2^ 
the  clause  in  question  as  indicated  above.  The  supreme  court  of  the 
United  States  in  Blake  v.  Bank,  23  Wall.  307,  adopted  this  method  of 
interpreting  an  act  of  1870  taxing  incomes  from  dividends,  etc.  The 
rule  there  announced  is  that — 

**A  badly-expressed  and  apparently  contradictory  enactment  (such  as  the 
one  above  mentioned)  interpreted  by  a  reference  to  the  journals  of  congress^ 
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where  it  appeared  that  the  peculiar  phraseology  was  the  result  of  nn  amend* 
ment  Introduced  without  due  reference  to  language  in  the  original  bill/' 

If  the  history  of  this  act,  in  the  respects  named,  be  the  proper  subject 
for  consideration,  it  seems  to  us  conclusive  upon  the  questions  now  pre- 
sented, and  clearly  negatives  the  idea  that  any  investigation  or  inquiry 
such  as  we  are  requested  to  make  here  as  to  the  existence  of  grounds  of 
removal  was  contemplated  by  congress.  Irrespective  of  this,  however, 
it  appears  that,  when  congress  came  to  deal  with  the  cases  which  had 
been  removed  to  this  court  by  plaintiff  before  the  passage  of  the  act,  it 
provided  that — 

"The  circuit  court  shall,  on  application'  of  either  party,  examine  into  the 
truth  of  said  affidavit,  and  the  grounds  thereof;  and,  unless  it  shall  appear  to 
the  SJitisf action  of  said  court  tliat  said  party  will  not  be  able  to  obtain  justice 
in  sucli  state  court,  it  sliall  cause  the  same  to  be  remanded  thereto. "  24  St. 
U.  8.  553. 

It  appears  from  this  that  when  an  examination  into  the  truth  of  the 
affidavit,  and  the  ground  thereof,  was  contemplated,  it  was  so  stated  in 
express  terms;  and  the  statement  of  it  there,  we  think,  gives  emphasis 
to  its  omission  in  the  preceding  part  of  section  2,  in  making  provision 
for  removal  by  the  defendant.  So  that,  giving  no  weight  whatever  to 
the  history  of  the  act,  and  construing  it  by  what  appears  upon  its  face, 
the  clear  statement  of  the  duty  of  the  court  in  one  case,  and  its  entire^ 
omission  in  the  other,  is  very  significant,  and  leads  to  the  conclusion, 
that  in  the  latter  case,  no  such  duty  was  intended  to  be  imposed.  Motion 
denied. 

PabdeRi  J.|  concurs. 


WiTTEBS  17.  SOWLES  d  oL 
(Circuit  Courtt  D.  VemwnU    June  2S,  ISOOi) 

QUIBTING  TiTLB^RbMXBT  AT  LaW. 

A  purobMer  of  land  at  execution  sale  cannot  bring  rait  to  qnlet  title  against  an- 
other purchaser  of  the  same  land  under  a  subsequent  execution,  in  order  to  deter- 
mine which  has  the  better  title,  since  the  respective  rights  of  the  parties  may  be 
determined  at  law. 

In  Equity.     On  demurrer  to  bill, 
C.  W.  Witters,  pro  9e. 
Edward  A.  Sowles^  for  defendant. 
Before  Lacombe  and  Wheeler,  JJ« 

Pes  Curiam.  The  complainant  heretofore  brought  an  action  on  the 
law  aide  of  this  court  against  the  defendant  Margaret  B.  Bowles,  and 
therein  attached  certain  real  estate  upon  mesne  process,  November  2, 
4,  and  6,  1887.     Verdict  and  judgment  followed,  May  7,  1 889,  and  ex- 


Digitized  by 


Google 


702  FEDERAL   REPOBTEB,  vol.  42. 

ecution  was  issued  July  12,  1889.  This  execution  was  irregular,  being 
made  returnable  in  60  days,  instead  of  "to  the  next  stated  term  of  the 
court."  Abandoning  his  first  execution,  plaintiff  issued  another  on  July 
29,  1889,  returnable  to  the  October  term,  1889.  On  that  day  and  the 
next,  (July  29th  and  30th,)  the  execution  was  levied  on  the  lands  iu 
question,  situated  in  the  towns  of  St.  Albans  and  Swanton.  On  July 
26th  the  defendant  E.  A.  Sowles,  acting  as  attorney  for  the  defendant 
Susan  B.  Sowles,  his  daughter,  brought  suit  in  the  state  court  against  the 
defendant  Margaret  B.  Sowles,  his  wife,  and  the  mother  of  said  Susan 
B,  Sowles,  and  in  such  action  attached  upon  mesne  process  the  interest 
of  Margaret  B.  Sowles  in  the  lands  in  question.  Judgment  therein  has 
since  been  entered,  execution  issued,  and  levy  made,  and  sale  under 
such  execution  threatened.  The  complainant  now  brings  a  bill  in  equity 
(1)  for  a  decree  that  his  proceedings  are  valid,  and  his  title  paramount 
to  that  of  any  of  the  defendants^  (2)  to  annul  and  set  aside  the  Susan  B. 
Sowles  attachment  and  levy;  (3)  to  enjoin  defendants  from  proceeding 
with  sale  thereunder;  and,  (4)  if  any  of  complainant's  proceedings  should 
be  found  irregular  and  defective,  then  for  a  decree  that  he  may  correct 
the  same. 

The  theory  of  the  bill  seems  to  be  that  the  Susan  B.  Sowles  proceed- 
ings (which  complainant  asserts  to  be  fraudulent)  constitute  a  cloud  upon 
the  title  which  he  or  the  purchaser  at  the  execution  sale  has  acquired 
under  his  own  attachment  and  subsequent  proceedings.  The  laws  of 
Vermont  regulating  final  process  provide  that "  personal  property  at- 
tached on  mesne  process  shall  be  held  to  respond  to  the  judgment  ren- 
dered on  such  process  thirty  days  from  the  time  judgment  iis  rendered; 
and  unless  the  plaintiff,  within  thirty  days  from  the  rendition  of  final 
judgment,  takes  such  property  in  execution,  it  shall  be  discharged  from 
such  process;  and  real  estate  attached  on  such  process  shall  be  held  five 
months  after  the  rendition  of  final  judgment,  and  no  longer."  R.  L.  V^t. 
§  1542.  It  is  apparent  that  the  real  estate  in  question  was  taken  in  ex- 
ecution within  the  five  months,  but  was  not  sold  under  the  execution  un- 
til after  the  five  months  had  expired.  It  is  claimed  by  the  defendants 
that  thereby  the  complainant  lost  his  lien  by  attachment.  In  other 
words,  the  question  raised  is  whether  it  is  the  levy  or  the  sale  which 
gives  such  a  title  to  the  property  that  the  lien  of  the  original  attachment 
may  thereafter  be  dispensed  with.  By  this  bill  it  is  sought  to  have  that 
question  determined  in  equity,  but  no  sufficient  ground  for  equitable  in- 
terference is  shown.  If  the  defendants'  contention  is  sound;  if  the  stat- 
ute provides  that  it  is  the  sale,  and  not  the  levy,  which  must  be  made 
within  the  five  months, — then  the  complainant  has  no  title  to  beclouded. 
The  lien  that  he  acquired  by  the  attachment  would  in  that  case  be  gone 
forever,  not  only  as  against  intervening  lienors,  but  as  against  all  the 
world.  If,  on  the  contrary,  the  defendants'  contention  is  unsound, 
then  there  is  no  cloud  upon  the  orator's  title.  His  original  attachment 
has  reserved  the  property  until  its  place  was  taken  by  his  levy,  and  no 
intervening  attachment  or  levy  can  in  any  way  affect  his  rights.  An  at- 
tachment obtained  by  any  other  creditor  of  Margaret  B.  Sowles,  as  to 
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whom  there  might  be  no  suggestion  of  bad  faith  or  collusion,  or  even  of 
actual  knowledge,  would  have  no  more  effect  to  impair  the  complain- 
ant's rights  in  that  case  than  would  the  attachment  which  Susan  Sowles 
obtained. 

Of  course,  it  does  not  constitute  a  cloud  upon  the  title  to  real  estate 
that  those  who  may  be  in  its  actual  posspssion  entertain  and  express  dif- 
ferent views  of  the  statutes  and  authorities  under  which  the  holder  of 
such  title  seeks  to  establish  it  than  he  himself  does.  The  fact  is  that  the 
only  cloud  suggested  in  the  bill  is  one  arising  from  supposed  defects  in 
his  own  proceedings,  and  is  in  no  sense  created  b}''  any  outstanding  rival 
claim.  The  case  in  the  supreme  court  cited  by  counsel  for  the  com- 
plainant ( TTard  V.  Chamberlain,  2  Black,  444)  sustains  a  suit  such  as  this 
only  when  "a  title  to  real  estate,  otherwise  clear,  is  clouded  by  a  claim 
which  cannot  be  enforced."  That  is  not  this  case;  the  clearness  or  ob- 
scurity of  complainant's  title  is  not  at  all  dependent  upon  any  outstand- 
ing claim  under  Susan  B.  Sowles'  action.  It  depends  solely  upon  its 
own  inherent  strength  or  weakness,  and  the  complainant  should  be  left 
to  develop  that  strength  or  weakness  in  the  proper  forum  by  action  of 
ejectment.  Rooney  v.  Soide^  45  Vt.  3C3.  An  effort  is  made  to  sustain 
the  bill  under  section  1596,  Rev.  Laws  Vt.,  which  provides  that  the 
(state)  supreme  court  may  vacite  a  defective  levy,  and  issue  execution 
anew.  Without  entering  upon  a  discussion  of  the  objections  advanced 
to  this  proposition,  it  is  sufficient  to  say  that  the  special  relief  contem- 
plated by  that  section,  when  sought  to  be  availed  of  to  secure  the  fruits 
of  a  judgment  rendered  in  a  common-law  action,  is  not  to  be  applied  for 
on  the  equity  side  of  the  court.  A  further  objection  to  the  maintenance 
of  this  suit  is  the  fact  i.iat  the  six  months  allowed  the  judgment  debtor 
in  which  to  redeem  the  property  had  not  expired  when  this  bill  was 
filed.  Till  that  time  expired,  her  right  to  redeem  the  land  from  the 
orator's  levy  could  be  attached  or  levied  upon,  and  the  attaching  or  lev}'- 
ing  creditor  would  have  15  days  after  the  expiration  of  her  right  to  re- 
deem within  which  to  make  redemption.  Laws  Vt.  1884,  No.  139,  § 
10,  Susan  B.  Sowles  merely  attached  and  levied  upon  this  right  of  her 
mother  to  redeem  as  any  creditor  or  person  claiming  to  be  the  creditor 
might  lawfully  do.  Any  creditor  attaching  subsequently  to  her  might 
appear  and  contest  her  claim.  R.  L.  Vt.  §  1166.  The  orator,  by  mak- 
ing such  subsequent  attachment,  could  do  the  same.  He  is  not  now  an 
attaching  or  levying  creditor  of  that  right  which  Susan  B.  Sowles  has  at- 
tached or  levied  upon,  and,  according  to  the  allegations  of  his  bill,  has 
no  interest  in  it.     The  demurrer  is  sustained. 
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EIahn  r.  Weill. 

(Cfirouit  Cowrf,  5.  D.  California.    May  19, 1800.; 

MOBTGAGES— DbSD  ABSOLUTE  IN  FORM— EviDENOB. 

In  a  suit  to  declare  a  deed  absolute  on  its  face  a  mortgage,  and  to  redeem  there- 
from, it  appeared  thatO.,  who  was  complainant's  mother-in-law,  was  indebted  to 
defendant  and  to  complainant;  that  she  executed  to  defendant  an  absolute  deed  to 
all  her  land,  which  was  not  at  the  time  worth  more  than  the  debt,  and  received 
from  him  all  evidences  of  debt.  This  deed  complainant  claimed  to  have  been  intended 
as  a  mortgage,  under  an  agreement  by  which  he  was  to  have  the  right  to  redeem 
the  land  thereby  conveyed  on  his  subsequent  payment  of  all  the  indebtedness.  O. 
testified  that  the  deed  was  intended  as  an  absolute  conveyance,  and  letters  from 
her  to  defendant  and  to  complainant  tended  to  show  that  this  was  the  understand- 
ing. There  were  letters  from  complainant  to  defendant  and  to  O.,  running  through 
several  years,  during  which  he  made  no  claim  that  the  deed  was  a  mortgage.  His 
testimony  was  contradictory  and  improbable.  Defendant,  and  other  menibers  of  his 
firm,  testified  that  the  deed  was  absolute.  Held,  that  the  deed  was  an  absolute  con- 
veyance. 

In  Equity, 

JarreU  T.  Richards^  George  Pearce,  and  Rodgers  cfc  Munday^  for  com- 
plainant. 

Stanly y  SUmey  &  Hayes,  for  defendant. 

Ross,  J.  This  is  a  suit  in  equity  in  which  the  complainant,  by  his 
bill,  seeks  to  obtain  a  decree  that  a  certain  deed,  of  date  February  24, 
1881,  absolute  in  form,  and  executed  by  one  Augustias  de  la  Guera  de 
Ord  and  complainant,  and  purporting  to  convey  to  the  defendant  five 
certain  parcels  of  land  situated  in  the  county  of  Santa  Barbara,  and  re- 
ferred to,  for  convenience  of  reference,  as  the  "State-Street  Lot,"  the 
"Cold-Springs  Tract,"  the  "Ord  Garden,"  the  "Montecito  Tract,"  and 
the  "Todos  Santos  Rancho  Property,"  consisting  of  an  undivided  inter- 
est in  the  Todos  Santos  rancho,  was  in  fact  a  mortgage,  and  that  the  de- 
fendant be  permitted  to  redeem  all  of  the  said  property.  In  respect  to 
the  alleged  rights  of  the  complainant,  no  distinction  is  made  in  the  bill, 
which  is  sworn  to  by  complainant,  between  the  different  parcels  of  land. 
Pi*ecisely  the  same  rights  are  therein  asserted  to  each.  It  is,  among 
other  things,  in  substance,  alleged  that,  on  the  24th  of  June,  1876,  Au- 
gustias de  la  Guera  de  Ord  was  the  owner  in  fee  and  in  possession  of  the 
said  five  parcels  of  land,  and  that  there  was  then  existing  thereon  a 
mortgage  executed  by  her  to  the  defendant,  as  trustee  for  the  firm  of 
Lazard  Freres,  to  secure  an  indebtedness  from  her  to  that  firm,  then 
amounting  to  $11,000;  that  on  the  day  mentioned  Mrs.  Ord  paid 
$4,984.66  of  the  said  indebtedness,  and  the  Todos  Santos  rancho  was 
thereupon  released  from  the  mortgage;  that  Mrs.  Ord  was  at  the  same 
tinie  indebted  to  the  complainant,  who  was  her  son-in-law,  in  a  large 
amount  of  money  which  she  was  desirous  of  paying,  and  he  of  receiv- 
ing, but,  being  unable  to  do  so  without  further  incumbering  her  said 
property,  and  being  also  desirous  of  aiding  and  advancing  complainant 
in  business,  on  the  30th  day  of  May,  1877,  she  made  and  delivered  to 
complainant  this  power  of  attorney: 
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^'Whereas,  I,  Augnstlas  de  la  Guera  de  Ord,  am  indebted  to  Moise  Kahn 
in  a  certain  sum  of  monej.  and  whereas  I  am  desirous  that  said  Kahn  have 
the  management,  control,  and  disposition  of  my  hereinafter  mentioned  prop- 
erty, for  the  purpose  of  satisfying  the  above  debt  due  by  me  to  him,  now  I, 
Augustias  de  la  Guera  de  Ord,  in  consideration  of  the  above,  and  that  said  M. 
Kaiin  do  accept  the  trust,  do  hereby  constitute  the  said  M.  Kahn  my  true  and 
lawful  attorney  for  me,  and  in  my  name,  place,  and  stead,  to  manage  and 
control,  collect  the  rents,  issues,  and  profits  thereof,  by  suit  or  otherwise,  and 
receive  the  same,  mortgage,  borrow  money,  bond,  lease,  sell,  or  in  any  way 
dispose  of  all  or  any  part  of  the  following  described  premises  or  any  interest 
therein,  as  to  him  may  seem  best,  to-wit:  All  my  right,  title,  and  interest  in 
and  to  all  the  certain  tract  of  land  or  rancho  situated  in  the  county  of  Santa 
Barbara,  state  of  California,  called  and  known  as  the*  Todos  Santos  ySan  An- 
tonio Bancho,'  confirmed  and  patented  by  the  government  of  the  United  States 
to  the  widow,  heirs,  and  executors  of  William  E.  B.  Hartwell,  dece;ised,  by 
decree  of  confirmation  and  letters  patent  dated  November  20th,  1876,  and  re- 
corded in  the  ofiice  of  the  county  recorder  of  Santa  Barbara  county,  in  Book 
A  of  Patents,  page  305  and  315  inclusive,  which  letters  patent  are  made  part 
hereof  for  purposes  of  description;  and  in  my  name  and  stead,  for  the  above 
purposes,  to  make,  execute  in  writing,  and  deliver  any  and  all  mortgages, 
notes,  releases,  and  all  other  necessary  instruments  and  documents,  and  to 
collect,  sue  for,  and  receive  all  sums  of  money  due  from  any  one  from  the 
management  and  disposition  of  said  property. 

*' Witness  my  hand  and  seal,  this  SOth  day  of  May,  one  thousand  eight  hun- 
dred and  seventy-seven. 

"Augustias  de  la  G.  db  Ord.    [Seal.]" 

The  bill  alleges  that  the  complainant  accepted  the  power,  and  under- 
took the  service;  that  he  called  upon  the  defendant,  who  was  at  the  time 
a  member  of  the  firm  of  Lazard  Freres,  which  firm  was  then  engaged  in 
the  business  of  banking  and  loaning  money  in  the  city  of  San  Francisco, 
and  with  the  members  of  which  complainant  then  was  and  had  long  been 
on  intimate  friendly  and  social  relations;  that  defendant  was  willing  to 
make  the  desired  loan  upon  the  execution  by  Mrs.  Ord  of  a  deed  for  the 
Todos  Santos  rancho  properfy  as  security  for  such  loan,  which  defend- 
ant preferred,  and  advised  complainant  to  procure,  and  which  complain- 
ant did  procure  to  be  made,  and  upon  the  execution  of  complainant's 
note  as  "further  security;"  that  the  loan  was  accordingly  made,  and  se- 
cured by  the  deed  from  Mrs.  Ord  and  the  note  of  complainant,  and  that, 
by  the  direction  of  Mrs.  Ord,  defendant,  who,  throughout  all  of  the 
transactions,  acted  for  and  in  behalf  of  Lazard  Freres,  on  the  6th  of  Au- 
gust, 1877,  executed  to  complainant  in  writing  this  defeasance: 

''I  hold  the  promissoiy  note  of  Mrs.  Augustias  de  la  G.  de  Ord,  of  Santa 
Barbara,  state  of  California,  dated  the  16th  day  of  March,  A.  D.  1876,  for 
811,000,  on  which  there  is  due  me,  principal  and  interest,  $6,240  92-100.  I 
also  hold  the  note  of  M.  Kahn,  for  $5,000,  dated  August  6th,  1877..  And  the 
said  Ord  having  conveyed  to  me,  by  deed  dated  July  9th,  1877,  all  her  inter- 
est in  the  tract  of  land  situated  in  the  county  of  Santa  Barbara,  and  known 
as  the  "Bancho  Todos  Santos  y  San  Antonio,"  which  deed  is  upon  its  face 
for  the  consideration  of  $5,000,  and  is  absolute  in  form,  now,  therefore,  this 
is  to  certify  and  make  known  that  said  deed,  though  absolute  in  its  terms,  is, 
in  point  ol  fact,  given  to  secure,  Jirvt,  the  payment  of  the  said  note  of  M. 
Eahn  for  $5,000,  with  interest  that  may  accrue'due  thereon;  and,  second,  to 
further  secure  the  principal  and  interest  due  me  on  said  note  of  Mrs.  Ord, 
v.4aF.no.l2— 46 


Digitized  by 


Google 


706  FEDERAL   REPORTER,  Vol.  42. 

liereinbefore  first  above  mentioned;  but  I  agree  not  to  subject  the  lands  of 
the  said  liancho  Todos  Santo  y  San  Antonio  to  the  payment  of  the  said  note  of 
Mrs.  Ord  until  I  have  tirst  exhausted  the  securities  I  already  hold  therefor* 
and  then  only  for  any  deficiency  that  may  exist  after  my  present  securities  are 
exhausted.  And  I  agree  that,  upon  the  payment  to  me  by  the  said  Kahn  of 
his  said  note,  with  interest,  as  in  said  note  provided,  and  also  upon  the  pay- 
ment of  the  said  note  of  Mrs.  Ord,  with  interest,  and  the  further  payment  to 
me  of  all  sums  of  money  by  me  for  any  purpose  expended  for  the  protection 
of  said  land,  or  for  further  or  more  effectually  securing  to  me  the  interest  in 
said  lands  mentioned  in  said  deed,  and  all  expenses  and  charges  that  I  may 
incur  or  make  in  looking  after  and  protecting  or  improving  said  property,  and 
costs  and  attorneys'  charges  in  enforcing  the  payment  of  said  money  secured 
by  said  deed,  I  will  convey  the  interests  so  conveyed  to  me  by  said  deed  of 
the  9t])  day  of  July,  1877,  to  M.  Kahn,  pursuant  toihe  written  request  of  said 
Ord,  as  expressed  in  her  letter  to  me  of  July  9th,  1877. 

''Witness  my  hand  and  seal,  this  14th  day  of  November,  A.  D.  1877. 

"A.  Weill.    [Seal.] 

"N.  B.  Before  execution,  the  words  'of  even  date  herewith,*  in  line  8, 
on  page  1,  were  erased,  and  the  words  'dated  Aug.  6th,  1877,^  interlined." 

The  bill  then  alleges  that,  about  the  month  of  January,  1881,  Mrs. 
Ord  being  still  indebted  to  Lazard  Freres,  and  being  still  unable  to 
pay  complainant  the  amount  due  him,  and  her  indebtedness  to  Lazard 
Freres  being  then  about  to  become  barred  by  the  statute  of  limitations 
of  California,  the  said  Lazard  Freres  moved  and  induced  complainant  to 
and  he  did  procure  Mrs.  Ord  to  sell  all  of  her  said  property,  together 
with  her  equity  of  redemption  therein,  to  complainant,  with  the  under- 
standing and  agreement  that  complainant  should  and  would  assume  the 
payment  of  the  entire  indebtedness  of  Mrs.  Ord  to  Lazard  Freres,  and 
join  her  in  the  conveyance  and  transfer  of  the  whole  of  the  said  real 
property,  including  the  said  Todos  Santos  rancho  property,  all  to  be  held 
by  the  said  Lazard  Freres  as  security  for  the  payment  of  said  indebted- 
ness of  complainant  to  them,  and  that  this  was  consented  and  agreed  to 
by  complainant  and  Mrs.  Ord,  as  well  as  I^aziird  Freres;  and  that  the  said 
purchase  from  Mrs.  Ord  by  complainant  was  consummated  on  the  24th 
of  February,  1881,  and  her  said  indebtedness  assumed  by  complainant, 
and  that  complainant  joined  Mrs.  Ord  in  the  transfer  of  all  of  said  prop- 
erty to  Alexander  Weill,  as  and  for  security  for  the  payment  of  the  said 
indebtedness  of  both  complainant  and  Mrs.  Ord,  amounting  at  that  time 
to  about  $18,870,  with  interest,  and  not  otherwise.  The  bill  further  al- 
leges that  the  pro])erty  was  at  that  time  reasonably  worth  $30,000, 
and  at  the  time  of  the  bringing  of  this  suit  was  worth  $100,000;  that  at 
the  time  of  the  execution  of  the  deed  of  date  February  24,  1881,  it 
was  covenanted  and  agreed  between  complainant  and  I^iazard  Freres  that 
complainant  be  accepted  as  sole  debtor  and  obligor  for  the  pre-existing 
indebtedness  of  Mrs.  Ord  and  himself  to  Lazard  Freres,  and  that  said 
deed  should  be  held  by  them  through  their  said  trustee,  Alexander 
Weill,  as  a  mortgage  to  secure  the  payment,  within  one  year  from  the 
date  thereof,  of  the  indebtedness  so  assumed  and  owing  by  complainant 
to  Lazard  Freres,  and  any  further  advances  made  by  that  firm  to  com- 
plainant on  the  faith  thereof.     The  bill  further  alleges  that,  on  or  about 
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October  29, 1886,  Mrs.  Ord,  for  a  valuable  consideration,  and  in  perform- 
ance of  her  legal  obligations,  and  for  the  purpose  of  clothing  complain- 
ant with  habiliment  of  title  .as  the  true  owner  of  the  premises,  made, 
executed,  and  delivered  to  complainant  a  certain  deed,  wherein  and 
whereby  she  conveyed  to  him  all  her  right,  title,  and  interest  in  and  to 
all  of  said  parcels  of  land.  The  bill  further  alleges  that,  since  the  making 
of  the  deed  of  date  February  24,  1881,  complainant  has  been  in  pos- 
session of  all  of  the  property,  through  himself  and  his  tenants,  and  it 
alleges  his  willingness  and  readiness  to  pay  the  amount  of  the  alleged 
indebtedness  to  Lazard  Freres,  and  asks  a  decree  permitting  him  to  re- 
deem the  property. 

Besides  answering  the  bill  the  defendant  filed  a  cross-bill,  in  which  it 
is  alleged  that  he  is,  and  since  the  4th  day  of  March,  1881,  has  been, 
the  owner  in  fee,  and  entitled  to  the  possession,  of  all  of  the  property  in 
question;  that  he  derived  title  thereto  through  Augustias  de  la  Guera  de 
Ord,  who  was,  on  siiid  4th  day  of  March,  1881,  seised  in  fee,  and  in  the 
possession,  of  each  of  said  parcels  of  land,  except  that  referred  to  as  the 
"Todos  Santos  Rancho  Property,"  the  title  to  which  latter  property,  it  is 
alleged,  was  then  in  cross-complainant  in  trust  for  purposes  afterwards 
stated;  that  on  the  16th  of  May,  1876,  Mrs.  Ord  was  seised  in  fee  of  each 
of  said  parcels  of  land,  and,  being  so  seised,  did  on  that  day,  for  a  val- 
uable consideration,  execute  to  cross-complainant  her  promissory  note 
for  $11,000,  and  as  security  therefor  executed  at  the  same  time  to  cross- 
complainant  a  mortgage  upon  all  of  said  property;  that  thereafter,  and 
on  or  about  the day  of  July,  1877,  cross-complainant,  at  the  re- 
quest of  Mrs.  Ord,  released  from  the  operation  of  said  mortgage  the 
Todos  Santos  property;  that  thereafter,  and  on  the  9th  day  of  July, 
1877,  Mrs.  Ord,  being  still  seised  in  fee  of  the  Todos  Santos  property,  ex- 
ecuted to  cross-complainant  a  deed  purporting  to  convey  and  conveying 
to  cross-complainant  in  fee-simple  the  said  Todos  Santos  property,  which 
deed  was  made  and  accepted  in  trust,  first,  to  secure  the  payment  by 
Mrs.  Ord  of  the  amount  then  due  upon  her  aforesaid  note  and  mortgage, 
and  the  payment  by  the  defendant,  Moise  Kahn,  to  cross-complainant  of 
the  sum  of  $5,000,  with  interest,  to  be  thereafter  advanced  and  loaned 
to  him  by  cross-complainant;  and,  after  such  payments,  in  trust  to  con- 
vey the  said  Todos  Santos  property  to  defendant,  Kahn,  in  pursuance  of 
a  written  request  and  written  instructions  signed  by  Mrs.  Ord,  and  ad- 
dressed to  cross-complainant,  and  delivered  to  him  contemporaneously 
with  the  delivery  of  the  deed  of  July,  1877,  and  as  part  of  the  same 
transaction,  which  request  and  instructions  were  in  the  words  and  figures 
following,  to- wit: 

"Santa  Barb  aba,  July  9,  1877. 

"Aleacander  Weill,  Esq. — Dear  Sir  :  My  deed  of  conveyance  of  the  date  of 
.July,  A.  D.  1877,  conveying  to  you  my  undivided  interest  in  the  Rancho  Todos 
Santos  y  San  Antonio,  will  be  handed  to  you  by  my  son-in-law,  Mr.  M.  Kahn, 
and  ti)  him  you  will  please  pay  theconsidenition  expressed  in  said  deed.  You 
will  also,  upon  tlie  repayment  to  you  of  your  money  and  interest,  convey  by 
proper  deed  the  property  described  in  my  deed  to  you  to  Mr.  Kahn,  and  for 
Mr.  Kahn*8  security  give  liim  such  writings  as  shall  evidence  his  right  to  such 
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conveyance  upon  repayment  to  you  being  made,  and  be  mutually  satisfactory 
to  you  and  him.  I  am  owing  Mr.  Kahn,  and  he  is  to  receive  the  property 
after  you  are  paid. 

"Yours,  very  truly,  A.  de  Ord." 

The  cross-bill  further  alleges  that  subsequently,  to-wit,  on  the  6th  of 
August,  1877,  the  defendant  thereto,  Moise  Kahn,  executed  to  cross* 
complainant  his  promissory  note  for  the  sum  named  in  said  deed  as  the 
consideration  thereof,  namely,  S5,000,  and  interest,  and  that  thereupon 
and  thereafter  cross-complainant,  in  pursuance  of  the  aforesaid  instruo- 
tions  of  Mrs.  Ord,  advanced  to  Kahn  the  said  sum  of  $5,000;  that  after- 
wards, to-wit,  November  14,  1877,  in  pursuance  of  the  instructions  con- 
tained in  said  letter  of  July  9,  1877,  cross-complainant  executed  to  said 
Moise  Kahn  the  defeasance  referred  to  in  the  bill  and  hereinbefore  set 
out.  The  cross-bill  further  alleges  that,  on  said  14th  of  November,  1877, 
Mrs.  Ord  and  Moise  Kahn  were  indebted  to  cross-complainant  in  the 
aggregate  sum  of  $11,000,  evidenced  by  their  promissory  notes  men- 
tioned in  said  defeasance;  that  thereafter,  to-wit,  on  the  24th  day  of  Feb- 
ruary, 1881,  the  said  notes  of  Mrs.  Ord  and  Moise  Kahn  were  unpaid, 
and  they  were  still  indebted  to  cross-complainant  in  alargesum  of  money 
secured  by  the  aforesaid  mortgage  and  deed,  to-wit,  in  a  sum  exceeding 
$18,000,  and  the  said  indebtedness,  and  cross-complainant's  right  of  ac- 
tion therefor,  were  about  to  become  barred  by  the  statute  of  limitations 
of  California;  that  cross-complainant  was  therefore  about  to  commence 
an  action  against  the  said  Mrs.  Ord  and  the  said  Moise  Kahn  to  foreclose 
the  said  liens,  and  so  informed  them;  that  the  value  of  the  property  was 
not  then  equal  to  the  amount  of  the  liens;  that  thereupon  Mrs.  Ord,  act- 
ing under  the  advice  and  with  the  consent  of  Kahn,  proposed  to  cross- 
complainant  that,  instead  of  foreclosing  the  said  mortgage  and  liens, 
cross-complainant  should  pay  to  Mrs.  Ord  the  probable  costs  of  such 
foreclosure,  and  should  surrender  the  said  notes  and  evidences  of  in- 
debtedness of  Mrs.  Ord  and  of  Moise  Kahn  to  be  canceled,  and  that,  in 
consideration  thereof,  and  in  full  discharge  of  said  indebtedness,  she 
would  execute  to  cross-complainant  a  deed  conveying  to  and  vesting  in 
him  a  perfect  title  to  each  of  said  parcels  of  land  free  from  any  and  all 
equities  of  the  said  Mrs.  Ord  and  of  Kahn;  that  said  proposition  was  ac- 
cepted by  cross-complainant,  and,  on  the  24th  of  February,  1881,  a  deed 
purporting  to  convey  each  of  said  parcels  of  land  to  cross-complainant 
in  fee-simple  absolute  was  prepared  by  him,  in  which  Mrs.  Ord  and  Moise 
Kahn  were  named  as  grantors,  and  cross-complainant  as  grantee,  which 
was  sent  to  defendant,  Kahn,  at  Petaluma,  in  Sonoma  county,  to  be  ex- 
ecuted and  acknowledged  by  him,  and  that  he  was  then  and  there  in- 
formed by  cross-complainant  that  he  was  made  a  grantor  in  said  deed, 
because  the  aforesaid  instrument  given  to  him  by  cross-complainant  on 
the  14th  of  November,  1877,  had  provided  for  a  conveyance  to  him  of 
a  portion  of  the  property  upon  payment  of  the  said  indebtedness;  that, 
after  being  so  informed,  the  defendant,  Kahn,  did,  on  the  said  24th  day 
of  February,  1881 ,  execute  and  acknowledge  the  said  deed  before  a  notary 
public  in  and  for  Sonoma  county,  and  did  then  return  the  same  to  cioss- 
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complainant  to  be  executed  by  Mrs.  Ord;  that  cross-complainant  there- 
upon  forwarded  the  said  deed  to  Mrs.  Ord,  who  was  then  a  resident  of 
Santa  Barbara  county,  to  be  executed  by  her;  that  on  the  4th  day  of 
March,  1881,  Mrs.  Ord,  in  consideration  of  the  payment  to  her  by  cross- 
complainant  of  the  sum  of  $200,  and  of  the  release  and  dischargeby 
cross-complainant  of  all  of  the  aforesaid  indebtedness  of  herself  and  of 
Moise  Kahn,  did  sign,  acknowledge,  and  deliver  to  cross>complainant 
the  said  deed,  which  was  thereafter  and  on  the  same  day  filed  for  record 
and  recorded  in  the  office  of  the  recorder  of  Santa  Barbara  county;  that, 
upon  receipt  of  said  deed  from  Mrs.  Ord,  cross-complainant  paid  to  her 
the  sum  of  $200,  and  surrendered  to  her  her  aforesaid  promissory^  note; 
and  thereafter,  to- wit,  on  the  9th  of  March,  1881,  cross-complainant  did 
cancel  and  surrender  to  defendant,  Eahn,  all  notes  and  evidences  of  his 
said  indebtedness,  and  did  discharge  him  from  all  obligations  to  pay  the 
same.  The  cross-bill  further  alleges  that,  upon  receiving  said  deed ,  cross* 
complainant  did  enter  thereunder  upon  and  take  possession  of  each  of 
said  parcels  of  land,  except  the  Todos  Santos  rancho  property,  and  did 
hold  and  retain  possession  thereof,  claiming  title  thereto  under  said  deed, 
until  some  time  in  the  month  of  October,  1886;  that  at  the  time  of  the 
execution  of  the  deed  of  date  February  24,  1881,  the  title  of  Mrs.  Ord 
to  the  Todos  Santos  rancho  property  was  held  subject  to  a  life-estate, 
then  vested  in  one  Teresa  Hartnell,  who  died  thereafter,  and  that  upon 
her  death  cross-complainant  entered  upon  and  took  possession  thereof 
under  the  deed  of  date  February  24,  1881,  and  held  such  possession 
until  some  time  in  October,  1886.  The  cross-bill  further  alleges  that, 
on  the  8th  of  October,  1886,  and  while  cross-complainant  was  so  in  pos- 
session of  each  of  said  parcels  of  land,  except  the  Todos  Santos  property, 
and  claiming  and  having  title  to  all  of  said  parcels  under  said  deed  of 
date  February  24,  1881,  the  defendant,  Kahn,  induced  Mrs.  Ord  to  ex- 
ecut,  acknowledge,  and  deliver  to  him  a  deed,  bearing  date  on  that  day, 
purperting  to  remise,  release,  and  quitclaim  unto  him,  the  defendant, 
Kahno  his  heirs  and  assigns,  the  right,  title,  and  interest  of  the  grantor 
in  and,  to  the  Todos  Santos  rancho  property,  which  deed  the  defendant, 
Kahn,  filed  for  record  on  the  12th  of  November,  1886,  in  the  office  of 
the  recorder  of  Santa  Barbara  county;  that  thereafter,  to- wit,  on  the  29th 
of  October,  1886,  and  while  cross^complainant  was  still  in  possession  of 
each  of  said  parcels  of  land,  except  the  Todos  Santos  property,  and  claim- 
ing and  having  title  to  all  of  said  parcels  under  said  deed  of  date  Feb- 
raax^  24,  1881,  the  defendant,  Kahn,  induced  Mrs.  Ord  to  execute,  ac- 
knowledge, and  deliver  to  him  a  deed,  bearing  date  on  that  day,  pur- 
porting to  remise,  release,  and  quitclaim  to  him,  the  defendant,  Kahn, 
his  heirs  and  assigns,  the  right,  title,  and  interest  of  the  grantor  in  and 
to  each  of  said  parcels  of  land.  The  cross-bill  further  alleges  that,  ever 
since  the  execution  of  the  deeds  of  October  8  and  October  29,  1886, 
the  defendant,  Kahn,  has  claimed  and  still  claims  to  have  acquired  there- 
under from  Mrs.  Ord,  and  to  have,  the  legal  and  equitable  title  to  each 
of  said  parcels  of  land,  and  denies  the  title  and  right  of  possession  thereto 
of  cros&-complainant.  It  further  alleges  that  the  deeds  of  October  8  and 
October  29,  1886,  were  made  to  Kahn  without  consideration;  that  at 
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the  time  of  their  execution  the  grantor  therein  did  not  have  or  claim  to 
have  any  right,  title,  or  interest  in  or  to  either  of  said  parcels  of  land, 
and  that  the  defendant,  Kahn,  in  accepting  the  same,  well  knew  that 
the  grantor  therein  had  already  conveyed  her  title  thereto  to  cross-com- 
plainant, and  that  she  no  longer  claimed  to  have  any  right  to  or  interest 
therein,  and  that  said  deeds  did  not,  in  fact,  operate  to  convey  to  or  vest 
in  the  defendant,  Kahn,  any  title  to  or  interest  in  either  of  said  parcels. 
The  cross-bill  further  alleges  that,  on  the  28th  of  January,  1887,  the  de- 
fendant, Kahn,  caused  to  be  published  in  a  newspaper  published  and 
largely  circulated  and  read  in  Santa  Barbara  county,  a  notice  stating, 
among  other  things,  himself  to  be  the  owner  of  all  of  said  parcels  of  land, 
and  that  cross-complainant  did  not  acquire  the  ownership  or  right  of  pos- 
session of  any  of  said  land  by  the  aforesaid  deed  of  date  February  24, 
1881.  The  cross-bill  also  contains  allegations  concerning  the  taking  of 
possession  of  the  premises  in  controversy  subsequent  to  the  month  of  Oc- 
tober, 1886,  by  parties  entering  under  the  defendant,  Kahn,  and  in  re- 
spect to  the  bringing  of  actions  at  law  by  cross-complainant  to  recover 
possession  from  such  parties.  It  also  makes  reference  to  the  allegations 
contained  in  the  bill  respecting  the  agreement  under  which  the  deed  of 
date  February  24,  1881,  was  executed,  and  denies  each  and  every  of  its 
allegations  respecting  that  matter,  as  also  the  averments  of  the  biU  in  re- 
gard to  the  deed  made  by  Mrs.  Ord  to  the  defendant,  Kahn,  of  date  Oc- 
tober 29,  1886;  and,  to  the  contrary,  alleges  that  the  deed  of  date  Fel)- 
ruary  24,  1881,  was  not  intended  as  a  mortgage  or  other  security,  but 
was  in  fact,  what  it  purported  to  be,  a  deed  absolute,  conveying  to  cross- 
complainant  in  fee-simple  all  of  the  said  parcels  of  land,  and  was  so  in- 
tended by  all  of  the  parties  thereto;  that  the  claims  of  the  defendant, 
Kahn,  in  respect  to  the  deed  of  date  February  24,  1881,  as  well  as  to  the 
deeds  of  October  8  and  October  29,  1886,  under  which  he  also  asserts 
title  to  the  premises,  constitute  a  cloud  upon  the  cross-complainant's 
title  thereto,  and  have  and  do  impair  the  market  value  of  said  jiroperty , 
and  embarrasses  and  prevents  cross-complainant's  enjoyment  thereof. 
The  prayer  of  the  cross-bill  is  for  a  decree  adjudging  the  cross-complain- 
ant to  be  seised  in  fee  and  entitled  to  the  possession  of  each  of  said  par- 
cels of  land;  that  the  defendant,  Kahn,  has  no  title,  estate,  or  interest  at 
law  or  in  equity  in  either  of  them;  that  the  deed  of  date  February  24, 
1881,  was  intended  by  all  of  the  parties  thereto  to  be,  and  that  itwas  in  fact, 
an  absolute  conveyance  of  the  premises  described  therein  to  cross-com- 
plainant, and  was  not  intended  to  be,  nor  was  it  in  fact,  a  mortgage,  or 
deed  of  trust;  that  neither  of  the  deeds  of  October  8,  1886,  and  October 
29,  1886,  conveyed  any  right,  title,  or  interest  in  or  to  the  said  parcels 
of  land  or  either  of  them;  that  the  deeds  of  October  8  and  October  29, 
1886,  create  a  cloud  upon  the  title  of  the  cross-complainant,  and  that  the 
defendant,  Kahn,  be  required  to  surrender  the  same  for  cancellation,  and 
that  he  be  enjoined  from  hereafter  claiming  or  asserting  any  right  or  title 
thereunder. 

I  shall  not  undertake  to  refer  In  detail  to  all  of  the  evidence  in  the 
case,  for  the  record  is  too  voluminous  to  admit  of  such  reference  without 
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extending  this  opinion  beyond  all  reasonable  limits;  bnt  I  will  state  as 
briefly  as  I  can  the  reasons  for  the  conclusion  to  which  I  have  come, 
after  a  careful  consideration  of  the  case,  which  is  the  same  conclusion  to 
which  I  was  inclined  at  the  trial.  If  the  deed  of  date  February  24, 1881, 
was  in  fact,  what  it  purported  to  be,  a  deed  absolute,  then,  manifestly, 
those  of  October  8,  1886,  and  October  29, 1886,  from  Mrs.  Ord  to  Moise 
Kahn  conveyed  nothing,  and  they  become  unimportant,  except  in  so  far 
as  they,  together  with  the  circumstances  under  which  they  were  executed, 
tend  to  throw  light  upon  the  true  nature  of  the  deed  of  date  February 
24, 1881,  and  except  in  so  far  as  they  may  cast  a  cloud  upon  the  title  set 
ip  in  the  cross-bill.  As  has  been  already  said,  the  complainant,  by  his 
sworn  bill,  asserts  precisely  the  same  rights  to  each  of  the  five  parcels  of 
land.  Yet  it  is  not  pretended  that  the  evidence  shows  that,  prior  to  the 
execution  of  the  deed  of  date  February  24, 1881,  Mrs.  Ord  ever  executed 
any  instrument  conveying  to  or  vesting  in  him  any  interest  in  either  of  the 
parcels  except  the  Todos  Santos  rancho,  and,  as  to  that,  the  only  writings 
under  which  he  claims  to  have  acquired  an  interest  are  the  power  of  at- 
torney executed  to  him  on  the  30th  day  of  May,  1877,  and  the  letter 
from  Mrs.  Ord  to  Alexander  Weill,  of  date  July  9, 1877.  In  respect  to 
the  first  of  these  instruments,  the  complainant,  in  his  testimony  given 
at  San  Francisco,  after  referring  to  Mrs.  Ord's  indebtedness  to  him,  and 
his  recapitulation  of  it  to  her  on  May  28, 1877,  aggregating,  as  he  claims, 
$4,528.33,  and  her  promise  to  pay  it,  said: 

"I  said,  [to  Mrs.  Ord:]  *  You  have  been  spending  your  money,  and  in  a  little 
while  you  will  be  without  anything.  If  you  go  along  as  you  do,  you  will  eat 
up  all  tliere  is,  and  you  will  have  nothing  to  pay  me.  Now,  I  promise  this  to 
you:  Give  me  that  ranch  [meaning  the  Todos  Santos  rancho  property]  in 
payment  of  the  money.  I  will  not  let  you  starve,  and  I  want  to  get  into 
business.  I  will  see  you  do  not  want  so  long  as  I  have  anything.  You  give 
me  that  rancho,  and  so  pay  me  all  you  owe  me.*  Questionl  (to  complainant.) 
What  did  she  say?  Answer,  Make  out  the  documents.  Q.  Did  you  do  so? 
A,  I  did.     Q»  What  document  did  you  make  out?    A*  Power  of  attorney." 

— That  is  to  say,  the  power  of  attorney  which  has  been  hereinbefore  set 
out,  and  which  was  thereupon  introduced  in  evidence.  Passing  the  ques- 
tion of  the  competency  of  this  evidence  of  the  complainant  as  to  a  parol 
sale  by  Mrs.  Ord  of  her  interest  in  the  Todos  Santos  rancho,  and  of  his 
claim  that  the  power  of  attorney  was  made  in  furtherance  of  such  parol 
sale,  it  is  to  be  observed  that  the  testimony  itself  is  not  only  directly 
o})posed  to  that  of  Mrs.  Ord  upon  the  same  subject,  but  it  is  wholly  in- 
consistent with  the  recitals  of  the  power  itself,  by  which,  as  has  been 
seen,  complainant  was  constituted  the  attorney  in  fact  of  Mrs.  Ord,  for 
her,  and  in  her  name,  place,  and  stead,  to  manage  and  control  the  Todos 
Santos  rancho  property,  collect  the  rents,  issues,  and  profits  thereof,  and 
to  borrow  money,  mortgage,  bond,  lease,  or  in  any  way  dispose  of  that 
property  as  to  him  should  seem  best;  al),  however,  for  and  in  the  name, 
place,  and  stead  of  Mrs.  Ord,  and  for  the  purpose  expressly  declared  in 
the  power  itself,  which  was  that,  for  the  reason  that  she  was  indebted 
to  complainant,  she  was  desirous  that  he  should  have  the  "management, 
control,  and  disposition"  of  the  property,  to  the  end,  manifestly,  that  out 
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of  the  proceeds  the  debt  might  be  satisfied.  So  far  from  the  power  evi- 
dencing a  sale  by  Mrs.  Ord  to  complainant  of  the  Todos  Santos  property, 
it  did  not  vest  in  complainant  any  interest  therein;  in  other  words,  it 
was  not  a  power  coupled  with  an  interest,  for  it  did  not  purport  to  vest 
in  complainant  any  interest  in  the  land  itself,  which  was  the  subject  of 
the  power,  but  only  in  such  proceeds  as  might  be  realized  therefrom  by 
the  exercise  of  the  power.  Hunt  v»  Rousmanier,  8  Wheat.  203.  Further- 
more, according  to  complainant's  own  testimony,  he  never  performed  a 
single  act  under  and  by  virtue  of  the  power  of  attorney.  When  asked 
by  his  counsel  what  he  did  with  it  after  it  was  delivered  to  him,  he  an- 
swered : 

**!  came  to  San  Francisco  shortly  after  that  to  see  Mr.  Alexander  Weill,  and 
to  get  some  money  on  that.  I  explained  to  him  the  circumstances,  and  what  I 
wanted,  and  presented  the  power  to  him;  after  which  he  said:  •  Better  for 
your  own  security  if  Mrs.  Ord  make  a  deed  of  that  ranch  to  me  absolutely, 
accompanied  by  a  letter  from  her  telling  rae  to  give  you  the  amount  of  money 
that  you  speak  of,  and  that,  upon  the  payment  of  that  money  back  to  me,  with 
interest,  to  reconvey  the  property  to  you.'  I  requested  Mr.  Alexander  Weill 
to  have  the  document  and  deed  drawn  up  himself,  and  give  tliem  to  me,  and 
I  will  send  them  to  her.  Question,  (by  counsel.)  Did  he  do  so?  Ansfjoer. 
Yes,  sir.  The  next  day  he  had  the  papers  ready,  and  handed  them  to  me,  and 
I  forwarded  them  by  mail.  Q,  What,  then,  did  you  do  with  the  power  of  at- 
torney that  you  have  just  offered  in  evidence  here?  A.  I  did  not  do  anything; 
I  put  it  in  my  pocket." 

Mrs.  Ord  was  at  this  time  in  Santa  Barbara  county,  where  she  resided, 
and  was  therefore  entirely  ignorant  of  the  prepaY-ation  of  the  deed  and 
letter  of  July,  1877,  which  were  drawn  by  the  attorney  of  Weill  in  San 
Francisco,  at  the  request  of  complainant.  The  deed  was  an  absolute  deed 
in  form,  from  Mrs.  Ord  to  Alexander  Weill,  for  the  Todos  Santos  prop- 
erty, expressing  a  cousideration  of  $6,000,  and  was,  according  to  the  testi- 
mony of  complainant  just  quoted,  made  to  take  the  place  of  the  power 
of  attorney  for  the  better  security  of  complainant;  whereas,  according  to 
the  sworn  averments  of  the  bill,  which  are  admitted  by  the  answer,  Weill 
preferred  for  his  own  security  to  make  the  loan  upon  a  deed  from  Mrs. 
Ord  to  himself,  and  required,  as  further  security,  the  execution  of  com- 
plainant's note  for  the  amount  of  the  loan, — $5,000.  The  letter  has  been 
already  set  out  in  full.  Like  the  power  of  attorney,  not  only  does  it  fail 
to  support  the  testimony  of  complainant  that  there  was  a  parol  sale  by 
Mrs.  Ord  to  him  of  the  Todos  Santos  property  in  May,  1877,  in  liqui- 
dation of  her  indebtedness  to  him,  which  he  claims  then  amounted  to 
$4,528.33,  but  in  terms  it  excludes  any  such  idea.  It  expressly  recites 
that  she  then  (July  9,  1877)  owed  him  money;  and  it  is  nowhere  pre- 
tended that  Mrs.  Ord  incurred  any  indebtedness  to  complainant  between 
the  time  of  the  execution  of  the  power  of  attorney  and  the  preparation 
of  the  deed  and  letter  of  July,  1877.  It  directed  Weill  to  pay  the  con- 
sideration expressed  in  the  deed,  which  was  $5,000,  and  several  hundred 
dollars  more  than  complaioant  claims  that  Mrs.  Ord  then  owed  him,  to 
complainant,  and  that,  upon  the  repayment  of  the  sum  borrowed,  with 
interest,  Weill  convey  the  property  to  complainant  by  deed,  the  rea- 
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son  therefor  being  stated  in  these  words:  ^1  am  owing  Mr.  Kahn,  and 
he  is  to  receive  the  property  after  yon  are  paid;"  arid  for  complainant's 
security  Weill  was,  by  the  letter,  directed  to  give  complainant  such  writ- 
ings as  should  evidence  his  right  to  such  conveyance.  This  letter,  to- 
gether with  the  deed,  was  sent  by  complainant  to  Mrs.  Ord  at  Santa 
Barbara,  who  signed  and  acknowledged  the  deed,  and  signed  the  letter, 
and  returned  them  to  complainant;  and  upon  the  delivery  of  the  deed  to 
Weill,  and  the  execution  by  complainant  of  his  note  as  further  security 
for  the  amount,  Weill  paid  complainant,  from  time  to  time  as  he  called 
for  it,  the  consideration  mentioned  in  the  deed,  namely,  $5,000,  and 
subsequently  signed  and  delivered  to  him  the  defeasance  hereinbefore 
set  out. 

Even  if  complainant  had  repaid  the  $5,000  so  loaned  by  Weill,  with 
interest,  and  had  received  from  him  a  deed  for  the  Todos  Santos  prop- 
erty, I  consider  it  perfectly  clear  that  he  would  have  held  it,  not  abso- 
lutely, but  only  as  security  for  such  money  as  Mrs.  Ord  really  owed  him. 
The  letter  did  not  pretend  to  say  that  after  Weill  was  paid  complainant 
was  to  receive  the  property,  absolutely,  in  payment  of  Mrs.  Ord's  debt 
to  him;  and,  if  it  had,  there  was  no  agreement  on  complainant's  part  to 
receive  it  in  such  payment.  Besides,  in  the  defeasance  which  Weill  ex- 
ecuted to  complainant,  and  which  he  accepted,  it  is  expressly  stated  that 
the  deed  of  July  9,  1877,  was  given  to  secure,  firsty  the  $5,000,  with 
interest,  expressed  as  its  consideration,  and  which  was,  as  already  said, 
further  secured  by  complainant's  note;  and,  secmdy  the  balance  due  on 
the  $11,000  note  executed  by  Mrs  Ord  on  March  16,  1876,  which  bal- 
ance then  amounted  to  $6,240.92,  and  which  was  also  secured  by  the 
mortgage  given  at  the  time  of  the  execution  of  the  note,  and  which  was 
then  still  existing  on  all  of  the  property  originally  embraced  in  it,  ex- 
cept the  Todos  Santos  rancho.  If,  as  complainant  contends,  the  Todos 
Santos  property  was  to  become  his,  absolutely,  upon  the  repayment  of 
the  $5,000  borrowed  from  Weill  in  July,  1877,  it  is  diflQcult  to  under- 
stand why  it  should  be  held  by  Weill  as  additional  security  for  the  bal- 
ance due  by  Mrs.  Ord  on  her  $11,000  note,  of  date  March  16,  1876. 
Moreover,  Mrs.  Ord,  in  her  testimony,  explicitly  denies  that  she  ever 
sold  or  agreed  to  sell  the  property  to  complainant,  or  that  her  indebted- 
ness to  him  was  anything  like  the  amount  claimed  by  him,  or  that  the 
letter  to  Weill  was  intended  by  her  to  authorize  the  transfer  of  the  prop- 
erty to  complainant,  absolutely;  and  that  such  was  not  the  fact  is  further 
evidenced  by  a  letter  to  complainant,  of  date  July  12,  1877,  from  Mrs. 
Ord's  daughter  Rebecca,  now  Mrs.  Pechine,  who,  it  appears  from  the 
evidence,  conducted,  on  the  part  of  her  mother,  her  correspondence  with 
complainant,  in  which  letter  Mrs.  Pechine  says: 

''Regarding  that  document  and  letter  [meaning  the  deed  and  letter  of  July 
9, 1877]  that  my  mother  signed,  and  wliich  you  sent  from  San  Francisco,  my 
mother  thinks  it  well  for  you  to  ask  of  Lazard  Freres  a  '  receipt '  of  that  let- 
ter which  she  signed.  Pancho  ^uttierez  came  to  acknowledge  her  signature, 
and  read  the  document  [meaning  the  deedl  which  you  sent,  and  he  said  it  was 
a  « venta  ahsoluta,'  [absolute  conveyance.  J  I  know  nothing  about  those  doc- 
uments, and  of  course  I  had  nothing  to  say  to  that.    About  the  receipt  of 
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that  letter  which  mother  signed,  she  says  it  is  well  for  you  to  send  it  to  her 
when  obtained,  because  you  might  meet  with  an  accident,  or  su|tposing  yon 
die,  etc.,  it  is  better  for  her  to  have  it." 

If  complainant's  theory  be  accepted,  it  was  no  concern  of  Mrs.  Ord 
what  should  become  of  the  paper  to  be  given  by  Weill  in  acknowledg- 
ment of  the  deed  and  letter.  No  other  or  further  instrument  or  instru- 
ments were  executed  by  Mrs.  Ord  in  relation  to  any  of  the  property  in 
controversy,  prior  to  the  deed  of  date  February  24,  1881,  which  is  the 
deed  the  complainant  asks  to  have  adjudged  a  mortgage,  and  from  which 
•he  seeks  to  redeem.  A  number  of  letters  preliminary  to  the  execution 
of  that  deed  passed  between  the  respective  parties,  and  are  in  evidence, 
which  leave  no  doubt  as  to  its  true  intent  and  purpose.  In  January, 
1881,  the  indebtedness  to  Lazard  Freres  not  having  been  paid,  and  be- 
ing about  to  become  barred  by  the  statute  of  limitations  of  California, 
that  firm  addressed,  on  the  6th  day  of  that  month,  to  complainant  this 
letter: 

''Banking  Hottse  of  Lazard  Freres, 

"San  Francisco,  January  6th,  1881. 

''Moise  Kahn,  Esq.,  PetcUuma,  CeU. — Dear  Sir:  The  mortgage  held  by 
us  on  the  Santa  Barbara  properties  of  Mrs.  Ord  will  shortly  outlaw.  We 
beg  to  request  that  you  come  into  the  office  on  the  occasion  of  your  first  visit 
to  San  Francisco,  and  arrange  for  its  renewal.  Please  answer  what  you  in- 
tend doing  about  it. 

"Yours,  truly,  Lazard  Freres.  per  E.  J.  Le  Breton." 

On  the  19tb  of  the  same  month  Lazard  Freres  wrote  to  Mrs.  Ord  as 
follows: 

"Banking  House  of  Lazard  Freres, 

"San  Francisco,  January  19,1881. 
"Jfr*.  J.,  de  Ord,  Santa  Barbara,  Cal, — Dear  Madam:    Your  mortgage 
to  Alexander  Weill  will  be  outlawed  by  limitation  within  a  few  months  from 
this  date.    Please  write  to  us  immediately  what  you  propose  to  do  concern- 
ing its  payment  or  renewal. 

"Yours,  very  truly,  Lazard  Freres,  per  E.  J.  Le  Breton." 

To  which  Mrs.  Ord  replied,  by  letter  addressed  to  Lazard  Freres: 

"Your  note  of  19th  inst.  was  duly  received,  concerning  the  mortgage  to 
Alexander  Weill.  All  I  can  say  is  that  for  the  present  I  am  unable  to  pay  it, 
and  if  you  wish  for  me  to  renew  my  note  I  will  willingly  do  so.  Please  write 
to  Moise  Kahn,  Petaluma,  to  ascertain  what  hopes  he  has  of  raising  money 
for  its  payment,  and  oblige, 

"Yours,  truly,  A.  de  Ord." 

On  the  28th  of  January,  Lazard  Freres  wrote  to  complainant  as  fol- 
lows: 

••Banking  House  of  Lazard  Freres, 

"San  Francisco,  January  28th,  1881. 
** Moise  Kahn,  Esq.,  Petaluma,  CaZ.— Dear  Sir:    We  are  in  receipt  of  a 
letter  worded  as  follows,  from  Mrs.  A.  de  Ord,  Santa  Barbara: 

"  «  Your  note  of  19tb  inst.  was  duly  received,  concerning  the  mortgage  to 
Alexander  Weill.  All  I  can  say  is  that  for  the  present  I  am  unable  to  pay  it, 
and  if  you  wish  for  me  to  renew  my  note  1  will  willingly  do  so.    Please  write 
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to  Moise  Kahn,  Petal  utna,  to  ascertain  what  hopes  he  has  of  raising  money 
for  its  payment,  and  oblige.    Yours,  truly,  A.  de  Ord.' 

"We  now  beg  to  notify  you  that,  unless  Mrs.  Ord  consents  to  give  us  a 
deed,  we  shall  commence  to  foreclose  on  the  1st  of  February.  We  expect 
therefore  to  hear  from  you  by  return  mail. 

"Yours,  truly,  Lazabd  Freres,  per  E.  J.  Le  Breton." 

To  thu«  letter  complainant  replied  on  January  31st^  as  follows: 

"Petaluma,  January  31st,  1881. 

** Messrs.  Lazard  Freres,  San  Francisco — Gents:  Yours  of  the  28th  inst. 
only  reached  me  this  evening.  On  account  of  the  storm  which  prevailed  dur- 
ing the  last  three  days  all  communication  with  your  city  had  been  stopped, 
and  this  evening  is  the  first  time  we  received  the  mail.  Mrs.  Ord,  I  have  no 
doubt,  will  be  very  glad  to  give  the  deed  for  the  consideration  of  a  few  dol- 
lars, that  is  to  say,  the  amount  it  would  cost  you  to  foreclose.  I  will  write 
to  her  to  this  effect  this  evening,  and  upon  return  mail,  if  you  do  not  hear 
from  [her,]  then  go  ahead  and  foreclose.  I  think  there  is  plenty  of  time 
ahead.  If  1  am  not  mistaken,  her  note  will  only  outlaw  by  the  middle  of  next 
month ;  that  is  to  say,  by  middle  of  March.  By  agreeing  to  the  above  xequest, 
you  will  confer  a  favor  to 

"Yours,  very  truly,  MoiSE  Kahn. 

"Say,  to  hear  from  her  until  the  8th  or  10th  of  March." 

On  the  same  day  complainant  wrote  to  Lazard  Freres  the  letter  last 
quoted,  to-^wit,  January  31,  1881,  he  wrote  to  Mrs.  Ord,  on  the  back  of 
the  letter  of  January  28th  he  had  received  from  them,  in  Spanish,  of 
which  the  following  is  a  translation: 

"Very  Dear  Dona  Augustias:  I  have  just  received  this  letter  which  I 
hasten  to  forward  to  you.  I  do  not  think  that  was  the  way  to  write,  princi- 
pally with  sarcasm  respecting  me.  I  have  written  to  Lazard  Freres  that  you 
would  consent  to  give  them  a  deed  to  the  properties  for  what  it  would  cost 
to  foreclose  the  mortgage,  to  which  effect  you  should  write  them.  I  also  wrote 
to  them  to  wait,  and  I  have  no  doubt  they  will  do  it.  So  that,  if  you  wish  to 
obtain  a  few  hundred  dollars,  write  to  them  immediately,  and  do  not  forget  to 
do  so.  Caroline  with  the  last  storm  t6ok  cold,  and  is  now  in  bed.  Without 
doubt  nothing  serious. 

"1  remain  your  son,  who  loves  you,  M.  Kahn." 

On  the  4th  of  February  Mrs.  Ord  wrote  Lazard  Freres  as  follows: 

V Santa  Barbara,  February  4th,  1881. 

'* Messrs,  Lazard  Freres,  San  Francisco — Gentlemen:  I  received  a  letter 
from  Mr.  Moise  Kahn,  of  Petaluma,  with  your  favor  to  him  of  28th  ulto.  in- 
closed. I  am  at  present  in  reduced  circumstances,  and  therefore  unable  to  re- 
deem the  property  I  mortgaged  to  A.  Weill.  I  will  most  willingly  give  you  a 
perfect  deed  of  said  property  if  you  will  give  me  the  money  that  it  will  cost  you 
to  foreclose  the  mortgage.  Thus  I  will  save  you  considerable  trouble,  and  it  will 
greatly  oblige  me.  I  have  forgotten  to  let  you  know  that  part  of  block  217  of 
the  town  property,  and  other  small  pieces  adjoining,  are  planted  in  grain  and 
barley,  and  I  request  you  to  let  me  raise  the  crop.  As  soon  as  you  desire,  I 
will  be  ready  to  give  you  the  deed.  Please  correspond  with  me  directly,  and 
not  with  Mr.  M.  Kahn  in  this  business,  and  oblige, 

," Yours,  truly,  •    Augustias  Ord,  per  Rebecca  Ord." 

A  copy  of  this  letter  was  also  indorsed  by  Rebecca  for  Mrs.  Ord  on 
the  back  of  the  letter  of  January  28th  from  Lazard  Freres  to  complain- 
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ant,  and  which  he  forwarded  to  Mrs.  Ord  with  his  letter  to  her  of  Jan- 
uary 31st  indorsed  on  its  back.  To  this  letter  from  Mrs.  Ord,  Lazaid 
Freres  replied,  on  February  9th,  as  follows: 

"San  Francisco,  February  9th,  1881. 
"Mi's:  Augustias  de  la  Q,  de  Ord,  Santa  Barbara— Mj^dam:  We  beg 
leave  to  own  receipt  of  your  favor  4th,  1881,  and  noted  contents.  We  have 
handed  the  papers  to  our  attorneys,  and  when  they  are  ready  we  shall  forward 
them  to  you  for  signature,  with  some  compensation  for  cost  of  foreclosure  sale. 
We  shall  not  be  severe  about  the  crop,  concerning  which  you  make  tlie  re- 
quest. 

"Tours,  respectfully,       Lazard  Freres,  per  E.  J.  Le  Breton." 

Accordingly,  the  San  Francisco  attorneys  of  Lazard  Freres  prepared 
the  deed  of  February  24,  1881,  in  which  Mrs.  Ord  and  complainant 
were  named  as  grantors,  and  Alexander  Weill  as  grantee,  and  which  deed 
embraced  all  of  the  property  which  Lazard  Freres,  through  Alexander 
Weill,  held  as  security  for  the  money  due  from  those  parties.  This  deed 
Lazard  Freres  first  transmitted  to  complainant,  at  Petaluma,  together  with 
the  following  letter: 

"Banking  House  or  Lazard  Freres, 

"San  Francisco,  February  24th,  1881. 

**To  Moise  Kahfip  Esq.,  Petaluma — Dear  Sir:  We  have  caused  a  deed 
to  be  made  out  from  Mrs.  Ord  and  youraelf  to  our  Alexander  Weill,  with  the 
dates  in  blank.  Please  sign  the  same  before  a  notary  public,  and  see  that 
the  necessary  dates,  left  in  blank,  are  filled  out.  The  reason  we  are  obliged 
to  make  you  a  party  to  this  deed  is  that  you  are  mentioned  in  the  defeasance 
given  by  Alexander  Weill  at  the  time  that  the  interest  in  the  Todos  Santos 
rancho  was  conveyed  by  absolute  deed  to  him  by  Mrs.  Ord.  Please  return 
the  inclosed  deed  with  all  possible  dispatch,  as  otherwise  we  shall  be  obliged 
to  commence  proceedings  in  foreclosure,  our  time  being  exceedingly  short. 
"Very  truly  yours,  Lazard  Freres,  per  E.  J.  Lb  Breton." 

The  deed  was  signed  and  acknowledged  by  the  complainant,  and  de- 
livered in  person  by  him  to  Le  Breton,  who  was,  at  that  time,  in  the  em- 
ploy Lazard  Freres,  and  who,  as  will  have  been  observed,  conducted  the 
correspondence  on  their  part.  Le  Breton  thereupon  consulted  with  the 
San  Francisco  attorneys  of  the  firm  in  respect  to  the  amount  proper  to 
pay  Mrs.  Ord  under  their  promise  to  give  her  what  it  would  cost  to  fore- 
close, and,  the  sum  of  $200  being  fixed  upon,  that  sum,  together  with 
the  evidences  of  Mrs.  Ord's  indebtedness,  was  sent  by  Lazard  Freres  to 
their  attorney  in  Santa  Barbara,  who  paid  the  money  to  Mrs.  Ord,  and 
delivered  to  her  the  evidences  of  her  indebtedness,  whereupon  she  signed 
and  acknowledged  the  deed,  and  delivered  it  to  the  attorney  of  Lazard 
Freres,  who  thereupon  filed  it  for  record  in  the  county  where  the  prop- 
erty is  situated,  and  notified  Lazard  Freres  of  the  fact,  whereupon  they 
delivered  up  to  complainant  the  evidences  of  his  indebtedness  to  the  firm. 
From  that  day  to  this,  so  far  as  appears,  Lazard  Freres  have  never 
claimed,  demanded,  or  received  one  cent  from  Mrs.  Ord  or  complainant^ 
or  held  any  evidence  of  indebtedness  against  them,  or  either  of  them. 
It  is  absurd  to  suppose  that  those  experienced  bankers  would  have  de- 
livered up  the  evidences  of  the  indebtednesSi  then  amounting  to  over 
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$18,000,  unless  the  debts  for  which  they  stood  were  paid;  or  that,  when 
complainant  received  the  surrender  of  the  $5,000  note  he  had  executed  to 
them,  he  did  not  know  that  it  had  been  paid,  together  with  the  note  of 
Mrs.  Ord,  by  the  conveyance  of  the  property  to  Weill  for  Lazard  Freres. 
At  the  time  of  the  execution  of  the  deed  of  date  February  24,  1881, 
Lazard  Freres  already  had  a  lien  upon  all  of  the  property  to  secure  the 
then  existing  indebtedness.  There  was  therefore  no  occasion  for  another 
mortgage;  nor  did  they  want  the  land,  for  the  evidence  is  abundant  tnat 
they  had  been  urging  the  payment  of  the  amounts  due,  and  that  the 
complainant,  acting  for  Mrs.  Ord,  had  been  making  every  effort  to  sell 
the  property,  but  without  success;  and  that  he  had  informed  Mrs.  Ord 
that  Lazard  Freres  wanted  the  money  due  them,  and  not  the  land,  is 
shown  by  the  testimony  of  Mrs.  Pechine,  in  which  she  says  that  long  be- 
fore the  making  of  the  deed  of  date  February  24,  1881,  complainant 
had  so  told  her  mother,  and  that  they  had  talked  about  the  matter  sev- 
eral times,  and  she  added:  "But  when  we  gave  the  deed  of  the  property 
to  Lazard  Freres  [referring  to  the  deed  of  date  February  24,  1881]  we 
never  talked  about  it  any  more.  We  talked  about  it  long  ago  when  we 
were  in  hopes  of  regaining  the  property,  but  when  we  gave  the  deed  we 
considered  it  an  absolute  tleed,  and  didn't  mention  it  any  more."  The 
fact  is,  as  is  clearly  shown  by  the  evidence,  that  during  the  times  re- 
ferred to,  and  for  many  years  after  the  making  of  the  deed  of  February 
24,  1881,  real  estate  was  greatly  depressed  in  Santa  Barbara  county,  and 
there  was  little  or  no  sale  for  it;  and  the  probability  is  that,  had  the  liens 
held  by  T^azard  Freres  been  foreclosed,  the  property  would  not  have 
brought  the  amount  of  the  judgment.  But  a  consummated  judicial  Bale 
would  have  extinguished  the  liens,  and  vested  the  absolute  title  to  the 
property  in  the  purchaser.  The  deed  in  question  was  made  to  take  the 
place  of  such  sale,  for  an  additional  consideration  paid  by  Lazard  Freres 
to  Mrs.  Ord,  of  the  estimated  cost  of  foreclosure,  at  the  suggestion  of 
complainant  himself,  made  in  his  letters  to  Lazard  Freres  and  Mrs.  Ord 
of  January  31, 1881,  and  freely  and  gladly  accepted  by  her,  as  evidenced 
not  only  by  her  letters  already  quoted,  but  by  her  testimony  given  in 
this  case,  as  well  as  by  that  of  her  daughter,  Mrs.  Pechine,  who  acted 
for  her  throughout  the  correspondence  and  interviews  relating  to  the 
matter,  both  of  which  witnesses  appear  to  have  testified  with  the  utmost 
candor  and  truth,  and  with  much  intelligence  as  well,  and  both  of 
whom  say  that  the  deed  in  question  was  intended  to  be  just  what  it  pur- 
ports to  be,  a  deed  absolute.  And  that  such  was  also  the  clear  and  dis- 
tinct understanding  of  complainant  I  have  no  manner  of  doubt.  Any 
other  conclusion  would  be  wholly  inconsistent  with  his  own  letters,  and 
with  the  acts  of  all  the  parties  at  the  time  and  subsequently.  It  is  not 
pretended  that  Lazard  Freres  took  from  complainant  any  evidence  of  the 
indebtedness  he  now  claims  to  have  assumed  by  the  transaction  in  ques- 
tion, or  that  they  ever  afterwards  demanded  of  him  payment  of  one  dol- 
lar of  such  indebtedness,  or  that  he  ever  paid  one  dollar  of  it;  yet  the 
court  is  asked  to  believe  that  the  indebtedness  in  fact  existed  by  express 
agreement  of  the  parties,  and  that,  without  demanding  payment  of  prin- 
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cipal  or  interest,  Lazard  Freres  stupidly  went  to  sleep  until  the  debt  had 
become  barred  by  the  statute  of  limitations.  This  I  cannot  accept  as 
true.  I  am  entirely  satisfied  that  the  deed  in  question  was  by  all  ol  the 
parlies  to  it  intended  to  be  exactly  what  it  purported  to  be,  a  deed  abso- 
lute, without  any  qualifications  or  conditions.  By  its  execution  Mrs. 
Ord  not  only  discharged  all  of  her  indebtedness  to  Lazard  Freres,  and  re- 
ceived $200  additional,  but  overpaid  complainant  by  several  hundred 
dollars,  according  to  his  estimate  of  her  indebtedness  to  him,  and  by 
several  thousand  dollars,  according  to  her  estimate  of  it;  for  his  note  ev- 
idencing the  $5,000  he  received  from  Lazard  Freres  was  thereby  paid 
and  discharged,  and  surrendered  to  him,  whereas  Mrs.  Ord's  indebted- 
ness to  him,  according  to  his  own  claim,  was  but  a  little  over  $4,500. 

Recurring  to  the  bill  which,  as  has  been  said,  is  verified  by  the"  oath 
of  complainant,  it  is  seen  that  it  alleges,  in  substance,  that  about  the 
month  of  January,  1881,  Mrs.  Ord  being  indebted  to  lizard  Freres  and 
complainant,  and  her  indebtedness  to  Lazard  Freres  being  then  about  to 
become  barred  by  the  statuteof  limitations  of  California,  the  said  I^azard 
Freres  moved  and  induced  complainant  to  and  he  did  procure  Mrs.  Ord 
to  sell  all  of  her  said  property,  together  with  her  equity  of  redemption 
therein,  to  complainant,  with  the  understanding  and  agreement  that  com- 
plainant should  and  would  assume  the  payment  of  the  entire  indebtedness 
of  Mrs.  Ord  to  Lazard  Freres,  and  join  her  in  the  conveyance  and  trans- 
fer of  the  whole  of  the  said  real  property,  including  the  said  Todos  San- 
tos rancho  property,  all  to  be  held  by  the  said  Lizard  Freres  as  security 
for  the  payment  of  said  indebtedness  of  complainant  to  them,  and  that 
this  was  consented  and  agreed  to  by  the  complainant  and  Mrs.  Ord,  as 
well  as  Lazard  Freres;  and  that  the  said  purchase  from  Mrs.  Ord  by  com- 
plainant was  consummated  on  the  24th  of  February,  1881,  and  her  said 
indebtedness  assumed  by  complainant,  and  that  complainant  joined 
Mrs.  Ord  in  the  transfer  of  all  of  said  property  to  Alexander  Weill,  as 
and  for  security  for  the  payment  of  the  said  indebtedness  of  both  com- 
plainant and  Mrs.  Ord,  amounting  at  that  time  to  about  $18,870,  with 
interest,  and  not  otherwise.  It  will  not  be  necessary  to  decide  whether 
the  agreement  thus  alleged  would  be  valid  unless  evidenced  by  writing, 
for  it  is  not  supported  by  proof  of  any  kind.  It  is  not  sustained  by  the 
testimony  of  the  complainant  himself,  and  is  wholly  inconsistent  with 
his  own  litters.  It  is  positively  denized  by  Mrs.  Ord,  and  by  Davirf 
Cahn,  at  tlie  time  a  member  of  the  firm  of  and  manager  for  Lazard 
Freres,  at  San  Francisco,  and  the  person  with  whom  complainant  claims 
to  have  carried  on  the  negotiations.  So  far  from  Lazard  Freres  inducing 
complainant  to  procure  Mrs.  Ord  to  sell  the  property  in  question  to  him 
upon  the  understanding  that  he  would  assume  her  indebtedness,  and  so 
far  from  his  assuming  that  indebtedness,  as  the  bill  alleges,  bis  own  let- 
ters show  that,  when  informed  by  Ijazard  Freres  that  the  indebtedness 
must  be  paid,  or  they  would  be  compelled  to  commence  suit  to  foreclose 
tl^e  liens,  unless  a  deed  was  given,  for  the  reason  that  the  debt  was  about 
to  become  barred  by  the  statute  of  limitations,  it  was  he  who  suggested 
to  Lazard  Freres  that  Mrs.  Ord  would,  and  who  advised  her  to,  give  a 
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deed  to  them  for  the  property,  if  they  would  pay  her  what  it  would  cost 
them  to  foreclose;  and  in  that  deed  to  Lazard  Freres  complainant  joined 
aa  a  grantor,  without  objection,  when  expressly  informed  in  the  letter 
transmitting  it  to  him  for  execution  that  he  was  made  a  grantor  only  be- 
cause he  was  "mentioned  in  the  defeasance  given  by  Alexander  Weill  at 
the  time  that  the  interest  in  the  Todos  Santos  rancho  was  conveyed  by 
absolute  deed  to  him  by  Mrs.  Ord.** 

The  complainant  was  examined  as  a  witness,  first  at  Santa  Barbara,  and 
then  in  San  Francisco.  In  his  examination  in  San  Francisco  he  was 
questioned,  among  other  things,  about  the  letter  written  by  him  to  Mrs. 
Ord  on  the  31st  of  January,  1881,  on  the  back  of  that  received  by  him 
from  Lazard  Freres,  and  he  was  asked  by  his  counsel  if  he  had  written 
a  second  letter  the  same  day  to  Mrs.  Ord,  in  relation  to  the  same  matter, 
and  he  said  that  he  had.  Complainant's  counsel  then  called  upon  the 
opposite  counsel,  to  whom  had  been  given  by  Mrs.  Fechine  and  Mrs. 
Ord  all  the  letters  relating  to  the  controversy  they  had  or  knew  anything 
about,  to  produce  the  second  letter  spoken  of;  and  the  counsel  replying 
that  he  did  not  have  such  a  letter,  and  never  before  heard  of  such  a  one, 
the  complainant  proceeded  to  testify  as  follows: 

"The  contents  of  the  letter  was  that  I  also  said  that  by  this  mail  I  wrote  to 
you,  and  the  sum  and  substance  of  the  letter  is  a  repetition  of  the  first  letter 
just  mentioned,  with  the  following  added  to  it,  in  Spanish,  and  it  is  very  clear 
to  my  memory:  *Qtie  alfin  y  al  acabo  tengo  el  deracho  de  redemir  esUs pro^ 
priedades  que  no  ttngo cuidado.^  I  recollect  I  wrote  something  else.  These 
gentlemen  don't  want  any  property;  all  they  want  is  their  money." 

The  translation  given  of  the  Spanish  above  quoted  is:  "At  all  events  I 
have  the  right  of  redemption  of  those  properties;  you  don't  need  to  fret 
about  it."  There  are  many  reasons  why  I  do  not  believe  this  testimony 
of  complainant  in  regard  to  a  "second  letter"  to  Mrs.  Ord,  on  the  31st 
of  January,  1881:  (1)  If  he  had  secured  the  right  of  redemption,  and 
wanted  to  tell  Mrs.  Ord  at  all,  it  is  highly  improbable  that  he  would  not 
have  mentioned  the  fact  in  the  letter  which  he  undoubtedly  did  write, 
and  which  she  received,  and  which  has  been  produced  in  evidence.  (2) 
There  would  have  been  no  occasion  for  his  repeating  in  a  second  letter, 
on  the  same  day,  what  he  had  just  written  in  the  first.  (3)  The  tes- 
timony given  in  San  Francisco  was  given  in  1887.  It  is  extremely  im- 
probable that  the  witness  could  remember  the  precise  Spanish  words  used 
by  him  more  than  six  years  before,  especially  when,  in  his  testimony 
given  at  Santa  Barbara,  he  testified  to  but  one  letter,  and  did  not  then 
recollect  that,  on  the  31st  of  January,  1881,  he  had  written  the  advice 
to  Mrs.  Ord  upon  the  back  of  the  letter  that  he  had  on  that  day  re- 
ceived from  Lazard  Freres.  (4)  Mrs.  Pechine  testifies  that  she  thinks 
she  preserved  all  of  her  mother's  letters  relating  to  business,  and  only 
one  of  that  date  was  found,  and  that  she  never,  to  her  recollection,  saw 
the  second  letter  referred  to.  To  the  same  effect  is  the  testimony  of  Mrs. 
Ord.  (5)  The  letter  of  Mrs.  Ord,  of  date  February  4, 1881 ,  written  upon 
the  suggestion  of  complainant  contained  in  his  letter  to  her  of  January 
31st  written  on  the. back  of  the  letter  of  Lazard  Freres  to  him,  was  man- 


Digitized  by 


Google 


720  FEDERAL  REPORTER,  Vol.  42. 

ifesfly  carrying  out  the  suggestions  of  that  letter,  and  mates  no  allusion 
to  the  matter  of  redemption  which  complainant  claims  was  communi- 
cated by  the  second  letter  spoken  of  by  him.  (6)  Complainant's  letter 
to  Lazard  Freres  on  the  same  day,  referring  to  his  letter  to  Mrs.  Ord, 
makes  no  reference  t«  a  right  of  redemption*  (7)  The  testimony  given 
by  complainant  is  inconsistent  with  his  own  letters,  and  with  the  aver- 
ments of  the  bill,  sworn  to  by  him,  as  already  pointed  out.  (8)  The 
new  matter  claimed  to  have  been  embraced  by  the  second  letter  spoken 
of  is  not  shown  to  have  been  true,  but  the  contrary. 

In  his  testimony  complainant  details  the  agreement  he  claims  to  have 
had  with  David  Cahn  prior  to  the  making  of  the  deed  of  date  Febru- 
ary 24,  1881,  respecting  the  property.  The  substance  of  the  agree- 
ment as  stated  by  him  is  that  Mrs.  Ord  was  to  be  induced  to  execute 
the  deed  conveying  the  property  to  Weill,  instead  of  submitting  to  a 
foreclosure,  thereby  canceling  her  indebtedness  and  receiving  in  money 
the  estimated  cost  of  foreclosure,  and  Weill  was  to  hold  the  title  so  con- 
veyed for  the  benefit  of  complainant,  who  was  to  be  "carried  [by  Laz- 
ard Freres]  at  a  reduced  rate  of  interest  for  a  year  or  two,"  and  allowed 
to  redeem  the  property  by  paying  the  amount  of  the  indebtedness  exist- 
ing at  the  time  of  the  execution  of  the  deed,  with  interest  at  a  reduced 
rate,  and  costs  subsequently  incurred  in  caring  for  the  property.  If 
such  an  agreement  had  been  in  fact  made,  I  am  unable  to  understand 
by  what  legal  process  the  property  of  Mrs.  Ord  could  be  thus  vested  in 
complainant.  It  is  not  pretended  that  up  to  the  time  of  the  execution 
of  the  deed  of  date  February  24,  1881,  complainant  had  any  interest  in 
any  of  the  property  in  controversy,  except  the  Todos  Santos  rancho,  and 
that  he  had  no  interest  of  any  nature  in  that  rancho  I  think  has  already 
been  shown.  There  is  no  rule  of  law  of  which  I  have  any  knowledge 
under  which  such  an  arrangement  as  is  stated  by  complainant  could  be 
made  to  operate  to  vest  Mrs.  Ord's  title  in  him.  Besides,  a  party  who 
comes  Into  a  court  of  equity  must  do  so  with  clean  hands.  That,  so  far 
as  Mrs.  Ord  is  concerned,  the  deed  of  date  February  24,  1881,  was  in- 
tended as  an  absolute  conveyance  of  all  her  right,  title,  and  interest  in 
all  of  the  property  is  undisputed,  even  by  the  complainant  himself.  In- 
deed, his  case  is  based  upon  that  theory;  and  yet,  while  acting  as  the 
trusted  agent  of  that  lady,  who  was  his  mother-in-law  and  an  aged  wo- 
man, he  claims  to  have  made  such  an  arrangement  with  the  manager  of 
Lazard  Freres  as  that  he  could  thereby  acquire  her  property,  in  four 
pieces,  of  which  it  is  not  pretended  he  then  had  any  interest,  by  subse- 
quently paying  the  amount  of  the  indebtedness  at  a  reduced  rate  of  in- 
terest. Such  an  arrangement,  if  it  had  been  made,  would  have  been 
unconscionable  in  the  extreme,  and  such  as  no  court  of  equity  ought  to 
enforce  in  favor  of  the  party  making  it.  But  the  testimony  of  complain- 
ant in  regard  to  the  agreement  is  not  only  inconsistent  with  his  letters, 
but  it  is  positively  denied  by  David  Cahn,  who  explicitly  states  in  his 
testimony  that  he  never  made  any  agreement  with  complainant  by  which 
he  was  to  assume  the  indebtedness  of  Mrs.  Ord  an<i  himself  theretofore  ex- 
isting, or  by  which  the  deed  in  question  was  to  be  considered  other  than 
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what  it  purported  to  be,  a  deed  absolute,  or  by  which  complainant  wa» 
to  be  entitled  to  redeem  the  property  under  any  circumstances  or  condi- 
tions; and  complainant's  testimony  is,  in  many  respects,  also  at  variance- 
with  that  of  various  other  witnesses,  and  upon  the  vital  points  in  the 
case  is  in  itself  highly  improbable.  The  conduct  of  the  parties  subse- 
quent to  the  execution  of  the  deed  of  February  24, 1881,  was  not  incon- 
sistent with  the  absolute  ownership  of  the  property  by  Weill,  who,  as 
has  been  stated,  stood  in  the  place  of  Lazard  Freres.  There  is  no  doubt 
that  they  preferred  the  money  to  the  land,  not  only  at  the  time  they 
took  the  deed  in  question,  but  for  many  years  after;  and  through  David 
Cahn  gave  complainant  the  privilege  of  selling  it,  and  retaining  what 
he  could  get  over  and  above  what  it  had  cost  them,  with  interest  and 
expenses.  During  all  of  this  time  the  relations  of  the  parties  continued 
intimate,  and  complainant  made  every  effort  to  sell  the  property,  but 
without  success.  At  times  Lazard  Freres  were  willing  and  anxious  U> 
take  less  than  the  property  had  cost  them,  with  interest  and  expenses. 
In  July,  1886,  when  the  amount  had  reached  over  $31,000,  David 
Cahn  told  complainant  they  would  take  $28,000;  and  in  July,  1886, 
when  the  amount  exceeded  $35,000,  he  told  him  they  would  take  $30,- 
000;  but  complainant  was  unable  to  effect  sales.  During  this  time, 
covering  a  period  of  over  five  years,  many  interviews  occurred,  and 
many  letters  passed  between  the  parties.  In  this  correspondence  I  have 
observed  no  letter  from  complainant  in  which  he  asserted  or  assumed 
that  any  of  the  property  belonged  to  him.  Only  one  letter  during  those 
years  assumed  the  existence  of  an  indebtedness  from  him  to  Lazard 
Freres.  That  letter  was  written  on  the  24th  of  July,  1885,  more  than 
four  years  after  he  claims  to  ha^  assumed  towards  Lazard  Freres,  by  a 
verbal  agreement,  the  position  of  debtor.  This  letter  requests  Lazard 
Freres  to  send  him  "a  memorandum  of  what  I  owe;"  adding,  "I  will  be 
entirely  guided  by  what  I  owe,"  etc.  This  letter  was  answered  by  Alt- 
schul,  one  of  the  firm's  accountants,  in  which  it  is  said,  "Your  account 
will  be  sent  shortly."  Altschul  testifies  that  he  knew  nothing  about  the 
understanding  between  David  Cahn  and  complainant,  and  David  Cahn 
testifies  that  he  never  saw  the  letter.  The  adoption  by  Altschul  of  the 
language  of  the  letter  he  was  answering,  and  using  the  term  "your"  in- 
stead of  "the,"  should  not,  as  justly  observed  by  counsel,  be  accorded 
much  significance.  But  this  very  letter  of  Altschul  to  complainant  in- 
closed a  copy  of  a  letter  written  by  Eugene  Meyer,  as  attorney  in  fact 
for  Weill,  to  a  person  who  was  supposed  to  be  a  tenant  of  Mrs.  Hartnell, 
who  had  a  life-estate  in  the  Todos  Santos  rancho,  proposing  to  rent  the 
rancho  to  him,  and  complainant's  attention  is  called  by  this  letter  ta 
"the  party  now  on  Mr.  Weill's  property,"  and  complainant  is  therein 
requested  to  "take  no  steps  which  will  conflict  with  our  direct  instruc- 
tions to  that  gentleman."  In  several  letters  from  Liizard  Freres  to  com- 
plainant they  speak  of  the  property  as  belonging  to  Weill  or  themselves. 
In  a  letter  of  October  11,  1881,  after  asking  complainant's  opinion  aa 
to  "the  lowest  figures  we  should  accept  for  the  Todos  Santos  rancho," 
they  say:  "Let  us  see  if  they  agree  with  ours,  and  if  not  we  will  have 
v.42F.no.l3— 46 
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to  consult  our  friends  at  Santa  Barbara,  and  accept  what  the  ranch  is 
worth."  In  one  bearing  date  November  16,  1881,  they  mention  certain 
persons  who  had  applied  to  purchase  "the  Todos  Santos  rancho  owned 
by  us."  In  one  to  complainant,  dated  December  9,  1884,  they  refer  to 
him  a  letter  from  Judge  Fernald,  proposing  to  fence  the  State-Street  lot, 
and  ask  complainant's  "opinion  of  this  matter,  as  far  as  the  fencing  of 
Weill's  property  is  concerned,"  and  ask  that  he  "excuse  tlie  trouble 
given."  In  a  letter  from  complainant  to  Eugene  Meyer,  dated  Septena- 
ber  12,  1886,  he  sends  a  map  of  the  Todos  Santos  rancho,  and  says: 
"I  fervently  hope  that  you  will  be  able  to  effect  an  advantageous  sale  of 
the  lands."  In  a  letter  of  date  December  1,  1886,  he  says,  referring  to 
the  State-Street  lot,  "Although  you  do  not  say  anything  about  the  lot 
on  State  street,  *  *  *  if  you  do  sell  I  hope  you  will  receive  a  good 
round  price  for  it."  These  letters  are  inconsiscent  with  the  contention 
of  complainant  in  the  present  case,  but  they  are  consistent  with  what 
I  think  the  case  clearly  shows  throughout,  that  lizard  Freres  were  anx- 
ious to  get  the  money  they  had  invested  in  the  property  out  of  it,  and 
thai,  because  of  their  unfamiliarity  with  the  land,  and  their  friendly  re- 
lations with  complainant,  which  then  continued  to  exist,  and  because  of 
the  privilege  they  had  accorded  him  of  selling  the  property  in  order  that 
he  might  make  something  out  of  it  if  he  could,  they  felt  justified  in  ask- 
ing him  for  his  views  in  respect  to  it. 

It  is  urged  that  the  books  of  Lazard  Freres  show  that  the  indebtedness 
continued  to  exist  against  complainant  after  the  execution  of  the  deed 
of  February  24,  1881.  At  the  time  of  the  execution  of  that  deed,  and 
for  more  than  a  year  before,  the  indebtedness  of  Mrs.  Ord  and  of  com- 
plainant was  carried  upon  the  books  ofcthe  firm  under  the  head  "Ord- 
Kahn,"  as  the  most  convenient  method  of  keeping  an  account  of  the 
moneys  loaned  and  advanced  to  those  parties;  but,  manifestly,  that  cir- 
cumstance did  not  change  the  character  of  the  indebtedness,  which  was 
evidenced  by  the  promissory  notes  of  Mrs.  Ord  and  complainant  which 
Lazard  Freres  still  held,  to  an  open  account  against  them.  When  the 
indebtedness  was  paid  by  the  conveyance  of  the  property  by  the  deed  of 
date  February  24,  1881,  all  written  evidence  held  by  Lazard  Freres 
against  Mrs.  Ord  and  complainant  was  canceled  and  surrendered  to  them, 
but  the  fact  of  the  payment  was  not  entered  in  the  books  under  the  ac- 
count headed  "Ord-Kahn."  Whether  or  not  correct  book-keeping  re- 
quired such  entry,  or  whether,  as  is  claimed,  the  account  was  properly 
kept  open  as  an  account  against  the  property,  to  show  its  cost,  and  in 
which  to  make  future  entries  of  costs  and  expenses  paid  on  account  of 
it,  I  do  not  know.  But  certain  it  is  that  the  account  headed  "  Ord-Kahn  " 
was  never,  after  the  execution  of  the  deed  in  question,  regarded  by  any 
one  connected  with  the  management  of  the  bank  as  an  account  against 
Mrs.  Ord -and  complainant,  or  either  of  them,  nor  treated  as  such.  No 
money  was  ever  demanded  or  received  of  them,  or  either  of  them, 
thereon,  nor  could  have  been,  for  the  simple  reason  that  the  indebted- 
ness had  been  wiped  out  by  the  sale  and  conveyance  of  the  property. 
Besides,  some  of  the  entries  mad^  in  tlie  account  after  the  execution  of 
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the  deed  exclude  the  idea  that  it  was  kept  alive  against  Mrs.  Ord  and 
complainant,  or  either  of  them,  but  are  consistent  with  the  claim  that  it 
was  continued  as  an  account  showing  the  cost  to  the  bank  of  the  prop- 
erty. Certain  it  is,  also,  that  if  the  account  showed  an  existing  indebted- 
ness against  complainant,  it  showed  precisely  the  same  thing  in  respect 
to  Mrs.  Ord;  and  that  would  prove  too  much  for  ^complainant's  case, 
which  concedes  that  Mrs.  Ord's  indebtedness  was  paid  by  the  conveyance 
in  question  and  his  assumption  of  the  debt.  It  is  incredible  that  any 
sane  bankers  would  have  allowed  so  large  a  debt  to  stand  until  it  was 
barred  over  and  over  again  by  the 'statute  of  limitations,  and  that,  too, 
without  even  ever  demanding  payment  of  interest  or  principal;  and  it  is 
asking  too  much  of  a  court  to  believe  that  the  complainant  ever  under- 
stood that  Lazard  Freres  would  permit  him  to  owe  them  so  many  thou- 
sand dollars  without  a  scratch  of  his  pen  to  show  for  it,  and  without  ever 
calling  upon  him  for  interest  or  principal  during  all  the  years  that  have 
since  elapsed.  I  think  the  case  is  without  any  merit  on  complainant's 
part,  and,  accordingly,  there  will  be  a  decree  dismissing  the  bill,  and 
awarding  cross-complainant  the  relief  demanded  in  the  cross-bill,  with 
costs. 


Thompson  Houston  Electbic  Co.  v.  City  op  Newton  et  al. 
{CiTCuit  Courtt  &  D.  Iowa,  C,  D.    June  24, 1890.) 

1.  Municipal  Corporations— Public  Improvements— Electric  Light. 

Under  Acts  22d  Gen.  Assem.  Iowa,  c.  11,  which  authorizes  cities  to  establish  and 
maintain  electric  light  plants  when  the  majority  of  the  voters  of  the  city  shall  by 
vote  approve  the  same,  a  city  may  erect  an  electric  plant  for  the  purpose  of  fur- 
nishing light  to  its  inhabitants  in  their  stores  and  houses,  as  well  as  for  lighting 
the  streets  and  public  places  of  the  city. 

2.  Same. 

The  action  of  a  city  in  authorizing  a  private  corporation  to  erect  an  electric  plant 
for  the  purpose  of  lighting  the  city,  without  any  grant  of  exclusive  rights,  does  not 
deprive  the  city  of  the  right,  under  said  statute,  to  erect  an  electric  plant  itself  for 
the  same  purpose. 
8.  Same — Bonds— Submission  to  Vote. 

Where  it  is  intended  to  pay  for  said  plant  by  the  issuance  and  sale  of  city  bonds, 
it  is  proper  to  submit  to  vote  the  entire  matter  of  erecting  the  plant  and  issuing  the 
bonds  in  one  proposition. 

4.  Same— Ordinance.  ^ 

Uuder  that  provision  of  said  act  which  provides  that  the  city  council  may  order 
the  submission  of  the  question  of  electric  lighting  to  a  vote,  or  that  the  mayor  may 
do  so  upon  petition  of  a  certain  number  of  tax-payers,  the  adoption  of  an  ofdinacce 
providing  for  the  erection  of  an  electric  pl^nt  is  not  a  condition  precedent  to  the 
submission  of  the  question. 

5.  Same— Constitutional  Limit  op  Debt. 

Where,  at  the  time  the  issuance  of  city  bonds  is  authorized  by  vote,  the  issuance 
of  such  bonds  would  increase  the  city  debt  beyond  the  constitutional  limit,  but  the 
bonds  are  not  issued  until  the  debt  has  been  so  reduced  that  their  issuance  does 
not  bring  it  beyond  such  limit,  the  bonds  Bn>  not  void,  since  no  debt  la  created  till 
the  bonds  are  issued. 
5.  Same— Injunction. 

The  faot  that  eity  bonde  were  sold  and  delivered  before  the  ordinance  providing 
^r  issuing  them  took  eflept  is  no  ground  for  enjoining  their  payment  at  the  sult.oi ' 
ataz-payen 
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In  Equity,     On  motion  for  injunction. 

H.  S.  Winslmv  and  Clark  Vamum^  for  complainant.     E»  J.  Sahnon  and 
J.  O.  Day,  for  defendants. 

Shiras,  J4  From  the  allegations  of  the  bill  filed  in  this  cause,  it  ap- 
pears that  the  complainant  is  a  corporation  created  under  the  laws  of 
the  state  of  Connecticut^  and  is  engaged  in  the  business  of  erecting  and 
operating  electric  light  plants,  and  furnishing  electric  power;  that  by  a 
contract  entered  into  with  the  city  of  Newton,  Iowa,  it  obtained  the  right 
to  erect  and  maintain  an  electric  light  plant  in  said  city,  and  did  so  erect 
and  maintain  the  same,  and  furnished  lights  to  private  citizens,  and 
also,  by  contract  with  the  city  authorities,  furnished  lights  for  the  streets 
and  public  places  of  said  city, — the  latter  contract  terminating  January 
23,  1890;  that,  relying  upon  its  agreement  with  the  city,  the  complain- 
ant has  expended  at  least  $20,000  in  the  erection  of  said  electric  light 
plant,  and  is  prepared  and  is  able  to  furnish  all  the  electric  light,  both 
arc  and  incandescent,  needed  for  lighting  the  streets  and  public  places 
of  the  city,  and  to  supply  the  wants  of  the  people  of  said  dty,  which 
has  a  population  of  about  3,000,  and  is  what  is  termed  in  the  statutes 
of  Iowa  a  city  of  the  second  class;  that  said  city  is  now  proposing  to 
erect  and  maintain  an  electric  light  plant  with  which  to  light  not  only 
the  streets  and  public  places  of  the  city,  but  also  to  furnish  to  the  inhab- 
itants light  for  private  use;  that  it  is  the  purpose  of  the  city  authorities 
to  issue  municipal  bonds  to  the  amount  of  $14,000'  for  the  erection  of 
such  electric  light  plant,  and  to  tax  the  property  in  said  city,  including 
that  owned  by  complainant,  for  the  purpose  of  paying  the  interest  and 
principal  of  said  bonds;  and  that  the  right  to  erect  such  electric  plant 
and  issue  such  bonds  is  claimed  under  a  vote  had  at  the  annual  city 
election  held  March  30,  1890.  An  injunction  is  sought  against  the 
erection  of  such  electric  plant,  and  against  the  issuance  of  the  bonds  for 
such  purpose;  the  bill  thus  presenting  two  general  grounds,  upon  which 
is  based  the  relief  sought. 

By  chapter  11,  Acts  22d  Gen.  Assem.  Iowa,  it  was  enacted  that  cities 
should  have  power  to  establish  and  maintain  electric  light  plants,  or  to 
authorize  the  erection  of  the  same,  "but  no  such  works  shall  be  erected 
or  authorized  until  a  majority  of  the  voters  of  the  city  or  town,  at  a  gen- 
eral or  special  election,  by  vote,  approve  the  same;"  and  by  section  3 
of  the  act  it  was  provided  that  the  city  should  have  power  to  issue  bonds 
for  the  purpose  of  establishing  electric  plants,  subject  to  the  restriction 
that  the  total  amount  of  indebtedness  for  all  purposes  should  not  exceed 
5  per  cent,  of  the  assessed  value  of  the  taxable  property  within  the  city. 
The  theory  of  the  complainant  is  that  under  this  statute  the  city  had 
the  option  given  it  in  regard  to  electric  plants,  and  that  it  could  origi- 
nally have  erected  the  same  by  vote  of  the  people,  but,  having  elected 
to  authorize  private  parties  so  to  do,  it  is  estopped  from  afterwards  en- 
tering the  field  as  a  competitor;  that  while  the  complainant  has  not  an 
exclusive  right  under  its  agreement  with  the  city,  and  cannot  object  to 
the  city  authorizing  other  private  companies  or  persons  to  erect  and 
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maintain  electric  plants  in  the  city,  yet  complainant  has  the  right  to  en- 
join the  city  from  undertaking  the  work,  because  the  city  can,  through 
the  exercise  of  its  taxing  power  over  the  property  in  the  city,  including 
that  owned  by  complainant,  raise  money  for  the  running  of  the  plant, 
instead  of  being  compelled  to  provide  the  same  by  charging  for  the  use 
of  the  light,  and  thus  the  city  can  practically  drive  complainant  out  of 
the  fidd,  and  destroy  the  value  of  its  plant,  which  was  erected  in  the 
city  by  an  agreement  with  the  municipal  authorities.  There  is  great 
force  in  the  suggestion  thus  made.  It  is  doubtless  true  that,  if  the  city 
enters  the  field  by  the  erection  of  its  own  plant,  it  will  have  an  advan- 
tage over  the  complainant;  yet  it  does  not  follow  that  the  court  can  in- 
terpose and  restrain  the  city  from  erecting  the  contemplated  plant.  As 
already  stated,  the  city  did  not  grant  any  exclusive  rights  to  complain- 
ant; and  the  latter,  when  it  erected  its  plant,  took  the  chance  as  to  fut- 
ure competition.  All  that  is  now  shown  is  that  the  city  proposes  to 
erect  an  electric  plant,  and  ta  raise  the  money  for  so  doing  by  the  issu- 
ance of  bonds  in  the  sum  of  $14,000.  The  statute  confers  the  right  so 
to  do  upon  the  city;  and  I  can  see  no  ground  justifying  the  court  in  in- 
terposing by  injunction,  and  preventing  the  city  from  establishing  its 
proposed  plant.-  The  suggestion  that  the  city  may  use  its  taxing  power 
60  as  to  prevent  complainant  from  fair  competition  on  its  part  is  a  sug- 
gestion only,  and  not  the  averment  of  a  fact.  The  city  may  establish 
such  rates  for  the  lights  furnished  by  it  as  to  enable  the  complainant  to 
fairly  compete  therewith.  If  it  cannot  do  so,  and  the  city  can  supply 
its  citizens  at  a  lower  rate,  are  not  the  latter  entitled  to  the  benefit 
thereof?  It  is  entirely  possible  that  the  proposed  action  of  the  city 
may  cause  loss  to  the  complainant.  But  there  is  no  ground  justifying 
action  by  the  court  short  of  holding  that,  by  the  mere  action  of  the  city 
in  authorizing  the  complainant  to  establish  its  plant  without  any  grant 
of  exclusive  rights,  the  city  thereby  deprived  itself  of  the  right  to  erect 
an  electric  plant  for  the  benefit  of  its  citizens;  and  this  extreme  ground 
I  am  not  prepared  to  take. 

It  is  also  urged  that  the  city  has  only  the  authority  to  erect  an  electric 
plant  for  the  purpose  of  lighting  the  streets  and  public  places  of  the  city, 
and  is  not  authorized  to  furnish  lights  for  use  in  the  houses  and  stores 
•of  its  citizens.  The  act  of  the  general  assembly  giving  the  right  to  cities 
'  to  erect,  or  to  authorize  the  erection  of  electric  plants,  makes  no  dis- 
tinction between  lights  used  for  public  or  privat;e  purposes;  and  the  right 
of  the  city  in  the  erection  of  its  own  plant  is  not  limited  in  any  other 
way  than  is  the  right  of  a  company  authorized  by  the  city  to  erect  the 
plant.  It  has  been  the  uniform  rule  that  a  city,  in  erecting  gas-works 
or  water- works,  is  not  limited  to  furnishing  gas  or  water  for  use  only  up- 
on the  streets  and  other  j)ublic  places  of  the  city,  but  may  furnish  the 
same  for  private  use;  and  the  statutes  of  Iowa  now  place  electric  light 
plants  in  the  same  category. 

The  next  ground  relied  on  in  support  of  the  right  to  an  injunction  is 
that  the  question  of  establishing  the  electric  plant  was  not  properly  sub- 
anitted  to  the  electors  of  the  city,  and  that  the  necessary  authority  did 
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not  exist  in  the  city  authorities  to  undertake  its  erection.  The  statute 
requires  the  question  of  erecting  an  electric  plant  to  be  submitted  to  the 
voters.  It  appeal's  that  February  10,  1890,  the  city  council  passed  a 
resolution  to  the  effect  that,  in  accordance  with  section  4,  c.  11,  of  the 
Laws  of  the  22d  General  Assembly  of  the  state  of  Iowa,  there  be 
submitted  to  the  qualified  electors  of  said  city  at  the  next  general  elec- 
tion, on  the  first  Monday  in  March,  1890,  the  proposition  to  issue  the 
bonds  of  the  city  of  Newton,  Iowa,  to  the  amount  of  not  to  exceed  S14,- 
000,  or  so  much  thereof  as  in  the  judgment  of  said  city  council  may  be 
needed,  to  be  used  for  the  construction  of  an  electric  light  plant  to  supply 
light  for  the  city  of  Newton  and  its  inhabitants.  Certain  petitions,  signed 
by  25  or  more  resident  tax-payers  in  each  ward  of  the  city,  w'ere  pre- 
sented to  the  mayor  thereof,  requesting  him  to  submit  at  the  next  gen- 
eral election  the  question  whether  an  electric  light  plant  shall  be  estab- 
lished in  said  city  b}'  the  municipality,  in  pursuance  of  chapter  11  of 
the  Acts  of  the  22d  General  Assembly,  to  be  owned  and  operated  b}'  said 
city,  and  that,  if  it  be  be  determined  by  a  majority  of  the  votes  cast 
that  such  plant  be  established,  the  bonds  of  the  city  be  issued  to 
the  amount  of  $15,000,  or  so  much  thereof  as  in  the  judgment  of  the 
city  council  should  be  needed  for  such  work.  Thereupon  the  mayor 
issued  his  proclamation  addressed  to  the  electors  of  the  city  of  Newton, 
and  reciting  the  resolution  adopted  by  the  council,  and  the  presentation 
of  the  petitions  aforesaid,  and  notifying  said  electors  that  at  the  coming 
general  election  the  question  as  set  out  in  the  resolution  of  the  city  coun- 
cil would  be  submitted  to  them,  and  continuing: 

"  Those  favoring  such  proposition — that  is  to  say,  that  an  electric  light  plant 
be  eslablished  by  said  city  to  supply  light  for  said  municipality  and  the  in- 
habitants thereof,  and  to  provide  for  the  payment  of  the  same  by  their  issuing 
bonds  of  said  city  in  an  amount  of  not  to  exceed  fourteen  thousand  dollars, 
or  so  much  thereof  as  in  the  judgment  of  said  city  council  may  be  needed  for 
such  purpose,  which  said  bonds  shall  bear  interest  at  the  rate  of  not  eitceed- 
ing  six  per  cent,  per  annum,  interest  to  be  payable  annually,  and  which  bonds 
shall  be  redeemable  in  ten  years,  and  payable  in  twenty  years — shall  have 
ballots  either  written  or  printed,  and  shall  be  in, the  following  form,  'For 
electric  light  plant, '  and  those  opposed  to  said  proposition  shall  have, ballots 
either  written  or  printed,  and  in  the  following  form,  'Against  electric  light 
plant. '" 

The  form  of  the  ballots,  is  in  exact  accordance  with  the  requirements  of 
section  4  of  the  act  of  the  twenty-second  general  assembly.  The  objection 
urged  to  the  resolution  of  the  council,  the  petitions  of  the  tax-payers,  and 
the  proclamation  of  the  mayor  is  that  the  proposition  submitted  to  the 
voters  embraced  two  matters:  (1)  Should  the  city  erect  an  electric  light 
plant?  (2)  Should  the  city  issue  bonds  in  the  sum  of  $14,000  or  less 
to  pay  therefor,  running  20  years?— ^ and  that  these  two  matters  should 
either  have  been  submitted  at  two  different  elections,  or  in  tw^o  separate 
propositions  at  the  same  election,  so  that  each  elector  could  have  voted 
as  he  pleased  on  each  proposition.  By  reference  to  the  act  of  the  twenty- 
second  general  assembly,  it  will  be  seen  that  it  provides  that  cities  may 
erect,  or  authorize  the  erection  of,  electric  light  plants,  provided  the  elect- 
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ors  SO  determine,  and  that  the  cities  may  issue  bonds  for  that  purpose; 
and  then,  when  providing  for  the  election,  it  prescribes  the  form  of  the 
ballot  to  be  used.  When  the  electors  of  a  city  are  called  upon  to  vote 
upon  the  question  of  the  erection  of  an  electric  plant,  it  is  of  the  highest 
importance  for  them  to  know  what  provision  is  to  be  made  for  payment 
of  the  expense  of  such  erection;  and  it  seems  to  me  that  the  true  wishes 
of  the  voters  can  be  better  ascertained  by  submitting  to  them  the  terms 
upon  which  the  council  expect  to  be  able  to  erect  the  plant,  than  by  sub- 
mitting the  single  question  of  erecting  or  not  erecting.  Voters  are  not 
prepared  to  vote  understandingly  upon  such  a  question  unless  they  know 
how  it  is  proposed  to  raise  the  funds  needed  in  the  erection  of  the  plant. 
The  proclamation  of  the  mayor  submitted  to  the  voters  the  exact  propo- 
sition that  they  were  called  upon  to  decide,  and  in  a  way  that  could  not 
mislead  any  one  who  would  take  the  trouble  to  read  the  proclamation; 
and ,  while  it  may  be  true  that  some  voters  might  wish  to  vote  for  the 
erection  of  an  electric  plant,  but  against  the  issuance  of  bonds  for  that 
purpose,  and  that  they  did  not  have  the  chance  to  express  their  wishes 
is  this  particular,  yet  such  fact  cannot  invalidate  the  election  that  was 
held.  The  question  the  city  council  wished  to  have  decided  was  not  as 
to  the  abstract  views  of  the  tax-payers  upon  the  question  of  the  erection 
of  electric  plants,  without  regard  to  the  manner  of  paying  the  cost  thereof, 
but  upon  the  one  form  of  thfe  proposition, — whether  the  voters  favored 
the  erection  of  such  plant  by  the  city  when  to  do  so  the  city  would  be 
required  to  issue  bonds  to  an  amount  not  exceeding  $14,000.  I  cannot 
see  that  substantial  objection  can  be  taken  to  the  form  of  proposition 
submitted;  and,  the  majority  of  the  voters  having  cast  their  ballots  in 
favor  of  the  erection  of  the  electric  plant,  it  must  be  held  that  thereby 
the  city  was  authorized  to  undertake  the  erection  of  the  plant,  and  to 
issue  bonds  for  that  purpose. 

It  is  further  urged  that  the  city  cannot  properly  undertake  the  erection 
of  the  plant  except  by  the  adoption  of  an  ordinance  providing  therefor; 
a  resolution  to  that  effect  being  insufficient.  The  statute  of  Iowa  creat- 
ing municipal  corporations  does  not  make  clear  when  the  municipal  ac- 
tion should  be  by  ordinance,  as  distinguished  from  a  resolution.  If  the 
passage  of  an  ordinance  is  needed  to  authorize  the  city  to  enter  upon  the 
work  of  erecting  and  maintaining  an  electric  plant,  such  course  is  still 
open  to  the  city.  I  do  not  think  the  adoption  of  an  ordinance  was  nec- 
essary to  authorize  the  submission  of  the  question  to  a  vote  of  the  elect- 
ors. The  statute  provides  that  the  council  may  order  the  submission 
of  the  question  to  a  vote,  or  that  the  mayor  may  order  the  submission 
upon  petition  of  the  requisite  number  of  tax-payers;  and  this  precludes 
the  idea  of  the  necessity  of  adopting  an  ordinance  as  an  essential  prereq- 
uisite to  submitting  the  matter  to  the  electors.  It  is  the  action  of  the 
voters  under  the  provisions  of  the  statute  that  authorizes  the  city  au- 
thorities to  undertake  the  erection  of  the  plant;  and,  even  though  there 
may  be  force  in  the  suggestion  that  an  ordinance  specifically  providing 
for  the  erection  thereof  ought  to  be  passed,  I  do  not  see  that  the  fact  that 
such  ordinance  has  not  yet  been  adopted  calls  for  action  on  the  part  of 
the  court  by  way  of  injunction. 
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It  is  also  averred  in  the  bill  that  the  issuance  of  114,000  in  bonds  will 
increase  the  indebtedness  of  the  city  over  the  constitutional  limit  of  5  per 
cent,  upon  the  taxable  value  of  the  property  within  the  limits  of  the  city. 
According  to  the  showing  made  in  the  affidavits  submitted  by  complain- 
ant, the  indebtedness  at  the  time  the  vote  was  taken  was  such  that  the 
issuance  of  $14,000  in  bonds  would  carry  the  amount  due  somewhat  over 
the  5  per  cent,  limitation;  but,  as  appears  from  the  affidavits  submitted 
on  behalf  of  the  city,  before  the  city  in  fact  issued  its  bonds  the  indebted- 
ness had  been  reduced  by  payments  thereon  so  that  the  addition  of  the 
$14,000  to  the  amount  existing  at  the  date  of  the  bonds  did  not  reach 
the  constitutional  limit.  The  vote  of  the  electors  did  not  create  an  ex- 
isting indebtedness.  It  authorized  the  city  to  undertake  the  erection  of 
an  electric  plant.  The  city  authorities,  in  carrying  on  this  work,  are 
subject  to  the  constitutional  limitation;  but  no  debt  was  created  until 
the  bonds  were  issued  and  sold,  and  at  that  time  the  indebtedness  was 
not  increased  over  the  limitation  by  the  sale  of  bonds. 

It  further  appears  that  on  the  28th  of  April,  1890,  the  city  council 
passed  an  ordinance  reciting  the  result  of  the  election  on  the  question  of 
the  erection  of  an  electric  plant,  and  providing  that  the  mayor  and  city 
clerk  are  authorized  and  directed  to  issue  bonds  of  the  city  in  the  sum 
of  $14,000,  20  thereof  to  be  of  the  denomination  of  $500  each,  and  20 
of  $200  each,  to  be  used  as  needed  in  the  erection  of  the  electric  plant. 
Thereupon  a  contract  for  the  sale  thereof  was  made  with  the  Citizens' 
National  Bank  of  Des  Moines,  whereby  the  bank  agreed  to  take  from  the 
city  its  bonds  to  the  amount  of  $14,000,  paying  par  therefor,  but  the 
bank  preferred  to  take  bonds  of  $1,000  each  rather  than  in  smaller 
amounts;  and  thereupon  the  city  council  amended  the  ordinance  of  April 
28th  by  passing  on  the  23d  of  May,  1890,  a  substitute  for  the  first  sec- 
tion, wherein  it  was  provided  that  14  bonds  of  $1,000  each  should  be 
issued.  The  amended  ordinance  took  effect  June  2d.  On  the  31st  of 
May  the  city  authorities  delivered  to  the  bank  14  bonds  for  $1,000  each, 
and  received  the  pay  therefor  in  accordance  with  the  previous  agreement 
entered  into  with  the  bank;  the  bonds  thus  delivered  bearing  date  June 
2d.  It  is  now  urged  that  the  bonds  were  in  fact  issued  and  delivered 
before  the  ordinance  authorizing  the  issuance  thereof  took  effect;  and 
therefore  the  bank^  which  has  been  made  a  party  defendant,  should  be 
enjoined  from  selling  the  bonds,  and  that  they  should  be  declared  void. 
The  facts  do  not  present  a  case  of  an  issuance  of  bonds  tainted  with  fraud 
or  illegality  in  the' purpose  of  their  issue,  wherein  it  might  be  necessary  ^ 
for  the  protection  of  the  city  or  its  tax-payers,  that  an  injunction  should 
issue  to  prevent  the  bonds  passing  into  innocent  hands.  If  these  bonds 
should  be  delivered  back,  the  obligation  would  be  upon  the  city  to  ex- 
ecute and  deliver  to  the  bank  its  bonds  in  the  sum  of  $14,000,  and, 
while  it  may  have  been  an. irregularity  to  deliver  the  bonds  to  the  bank 
before  the  amended  ordinance  took  effect,  yet  it  was  in  fact  done,  and 
the  city  has  received  the  full  value  therefor;  and  certainly  the  complain- 
ant, as  a  tax-payer  in  the  city  of  Newton,  has  no  ground  to  invoke  the 
action  of  a  court  of  equity  for  its  protection  in  the  premises.  If  the  de- 
livery of  the  bonds  before  the  taking  effect  of  the  amended  ordinance  de- 
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Btroys  thdr  validity,  which  I  do  not  mean  to  affirm,  that  is  a  legal  defense 
thereto.  If  there  exists  ground  for  equitable  interference,  it  would  rather 
be  in  favor  of  the  bank  than  of  the  tax-payer. 

Counsel  have  presented  other  points  in  argument,  but  none  which  call 
for  particular  remark.  I  find  no  substantial  ground  calling  for  the  issu- 
ance of  the  writs  of  injunction  prayed  for;  and  the  motion  therefor  is 
overruled,  and  the  restraining  orders  heretofore  granted  are  set  aside. 


Squair  V,  Lookout  Mountain  Co.  d  al. 
(Circuit  Courtf  E,  D.  Tennessee,  8.  D,   June  17, 1S90,) 

SqiTiTT  Plbadino— Suits  against  Corporations. 

Under  equity  rule  94,  which  provides  that  every  biQ  brought  by  one  or  more 
stockholders  against  a  corporation  and  others,  founded  on  rights  which  may  prop- 
erly be  asserted  by  the  corporation,  must  set  forth  with  particularity  the  eflbrts  of 
the  plaintift  to  secure  such  action  as  he  desires  on  the  part  of  the  directors,  and,  if 
necessary,  of  the  shareholders,  and  the  causes  of  his  failure  to  obtain  such  action, 
the  court  has  no  jurisdiction  of  a  bill  to  enjoin  the  transfer  of  part  of  the  stock  of 
the  defendant  to  another  corporation,  which  f aUs  to  set  forth  such  efforts,  though 
it  allege  that  the  directors  oi  the  one  corporation  are  also  directors  of  the  other, 
that  it  would  have  been  useless  for  plaintiff  to  demand  that  they  would  bring  suit, 
and  that  plaintiff  would  have  made  such  demand  had  he  not  known  that  they  would 
refuse.    Following  Hawes  v.  Oakland,  104  U.  S.  460. 

In  Equity.     On  motion  to  dismiss  the  bill  for  want  of  jurisdiction. 

Key,  J.  The  complainant  alleges  that  he  is  a  stockholder  in  the 
Lookout  Mountain  Company;  that  said  company  was  organized  as  a 
statutory  real-estate  and  immigration  corporation  under  the  laws  of 
Tennessee,  with  a  capital  stock  of  $1,000,000,  but  that  only  $600,000 
of  said  stock  were  subscribed  for;  that  about  700  acres  of  land  were  pur- 
chased by  the  company  upon  the  top  and  sides  of  Lookout  mountain, 
valued  at  $600,000.  Books  for  the  the  subscription  of  stock  were 
opened,  and  $600,000  of  the  stock  only  was  authorized  to  be  subscribed 
for  and  issued,  but  the  remaining  $400,000  of  the  stock  has  never  been 
subscribed  for  or  issued.  It  is  further  alleged  that  the  individual  defend- 
ants are  seven  of  the  nine  directors  of  the  company,  and  that  they  hold 
A  majority  of  the  stock  of  the  company.  Complainant  avers  that  he  is 
the  owner  of  143  shares  of  the  stock  of  the  company,  each  share  being 
$100;  that  133  ^f  these  shares  were  transferred  to  him  July  14,  1887; 
tliat  on  the  28th  of  July,  1887,  the  other  defendants,  by  some  fraud- 
ulent and  unauthorized  scheme  or  contrivance,  undertook  to  transfer  and 
issue  to  the  Chattanooga  &  Lookout  Mountain  Railway  Company  the 
$400,000  of  stock  in  the  Lookout  Mountain  Company  which  had  not 
been  subscribed  for.  It  is  charged  that  those  defendants  intended  at 
the  time  this  stock  was  so  issued  and  donated  to  become  stockholders  in 
the  Chattanooga  &  Lookout  Railway  Company,  and  that  they  did  be- 
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come  such,  and  become  seven  of  the  railway  company's  nine  directors, 
so  that  this  stock  is  now  claimed  by  these  defendants,  who  it  is  alleged 
constitute  a  majority  of  the  directors,  and  own  a  majority  of  the  stock  in 
both  corporations.  The  Chattanooga  &  Lookout  Mountain  Railway 
Company  is  a  Tennessee  corporation,  and  the  defendants  are  citizens  of 
Tennessee.  The  complainant  is  a  citizen  of  Ohio,  and  alleges  that  he 
had  no  notice  of  these  transactions  until  May  28,  1890.  The  present 
matter  for  consideration  is  whether  an  injunction  shall  issue  restraining 
any  transfer  or  incumbrance  of  the  stock.  Defendants  insist  that  this 
court  has  no  jurisdiction  of  the  cause,  and  that,  so  far  from  an  injunction 
being  awarded,  the  bill  should  be  dismissed. 

The  first  question  with  which  we  are  confronted  does  not  arise  upon 
the  merits  ot  the  case  made  in  the  bill,  but  whether  the  all^ations  of 
the- bill  are  such  as  are  necessary  to  invest  this  court  with  jurisdiction 
of  the  case.  Rule  94  prescribed  by  the  supreme  court  for  equity  pro- 
ceedings in  this  court  says: 

"Every  bill  brouglit  by  one  or  more  stockholders  in  a  corporation  against 
the  corporation  and  other  parties*  founded  on  rights  which  may  properly  be 
asserted  by  the  corporation,  must  be  veri6ed  by  oath,  and  must  contain  an  al- 
legation that  the  plaintiff  was  a  shareholder  at  the  time  of  the  transaction  of 
which  he  complains,  or  that  his  share  bad  devolved  on  him  since  by  operation 
of  law,  and  that  the  suit  is  not  a  collusive  one,  to  confer  on  a  court  of  the 
United  States  jurisdiction  of  a  case  of  which  it  would  not  otherwise  have 
cognizance.  It  must  also  set  forth  with  particularity  the  efforts  of  the  plain- 
tiff to  secure  such  action  as  he  desires  on  the  part  of  the  managing  directors 
or  trustees,  and,  if  necessary,  of  the  shareholders,  and  the  causes  of  his  failure 
to  obtain  such  action." 

In  Howes  v.  Oakland,  104  U.  S.  460,  461,  the  court  says: 

"To  enable  a  stockholder  in  a  corporation  to  sustain  in  a  court  of  equity,  in 
his  own  name,  a  suit  founded  on  a  right  of  action  existing  in  the  corporation 
itself,  and  in  which  the  corporation  itself  is  the  appropriate  plaintiff,  there 
must  exist,  as  a  foundation  of  the  suit,  some  action  or  threatened  action  of 
the  managing  board  of  directors  or  trustees  of  the  corporation,  which  is  be- 
yond the  authority  conferred  on  them  by  their  charter  or  other  source  of  or- 
ganization ;  or  such  a  fraudulent  transaction  completed  or  contemplaUxi  by  the 
acting  managers  in  connection  with  some  other  party,  or  among  themselves, 
or  with  other  shareholders,  as  will  result  in  serious  injury  to  the  corporation, 
or  to  the  interests  of  the  other  shareholders;  or  where  the  board  of  directors 
or  a  majority  of  them  are  acting  for  their  own  interest  in  a  manner  destruct- 
ive of  the  corporation  itself,  or  of  the  rights  of  the  other  shareholders;  or 
where  the  majority  of  shareholders  themselves  are  oppressively  and  illegally 
pursuing  a  course  in  the  name  of  the  corporation  which  is  in  violation  of  the 
rights  of  the  other  shareholders,  and  which  can  only  be  restrained  by  the  aid 
of  a  court  of  equity.  *  *  *  But,  in  addition  to  the  existence  of  grievances 
which  call  for  this  kind  of  relief,  it  is  equally  important  that,  before  the  share- 
holder is  permitted  in  his  own  name  to  institute  and  conduct  a  litigation  which 
usually  belongs  to  the  corporation,  he  should  show  to  the  satisfaction  of  the 
court  that  he  has  exhausted  all  the  means  within  his  reach  to  obtain  within  the 
corporation  itself  the  redress  of  his  grievances,  or  action  in  conformity  to  his 
wishes.  He  must  make  an  earnest,  not  a  simulated,  effort  with  the  manag- 
ing body  of  the  corporation  to  induce  remedial  action  on  their  part,  and  this 
must  be  made  apparent  to  the  court    If  time  permits  or  has  permitted,  he 
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must  show,  if  he  fails  wilh  the  directors,  that  he  has  made  an  honest' effort  to 
obtain  action  by  the  stockholders  as  a  IxMiy  in  the  matter  of  which  he  com- 
plains. And  he  must  show  a  case,  if  this  is  not  done,  where  it  could  not  be 
done,  or  it  was  not  reasonable  to  require  it.  The  efforts  to  induce  such  action 
as  complainant  desires  on  the  part  of  the  directors  and  of  the  shareholders, 
when  that  is  necessary,  and  the  cause  of  failure  iu  these  efforts,  sliould  be 
stated  with  particularity." 

The  decision  and  the  rule  predicated  upon  it  are  specific  and  manda- 
tory in  their  requirements.  The  bill  under  consideration  makes  no  aver- 
ment of  any  effort  on  complainant's  part  to  secure  the  action  he  desired 
of  either  the  directofs  or  stockholders.  On  the  contrary,  the  bill  shows 
that  no  such  effort  was  made.     On  this  point  the  bill  says:  . 

"  The  board  of  directors  of  the  Lookout  Mountain  Company  is  the  same  now, 
with  one  exception,  as  it  was  when  the^e  illegal  and  fraudulent  acts  were 
committed  by  them,  and  all  them,  except  two,  are  the  principal  stockholders 
of  the  Chattanooga  &  Lookout  Mountain  Railway  Company,  and  the  board  is 
under  their  control,  and,  of  course,  it  would  have  been  useless  for  him  to 
make  a  demand  on  them  to  institute  a  suit  to  recover  the  stock;  but  he  would 
have  made  said  application  had  be  not  known  that  they  would  refuse. " 

The  complainant  seems  to  believe  that  a  demand  of  the  directors  for 
suit  is  all  that  rule  94  requires.  The  language  of  the  rule  does  not  sup- 
port in  the  slightest  d^ree  such  an  inference.  It  provides  that  "every 
bill  brought  by  one  or  more  stockholders  in  a  corporation,  against  the 
corporation  and  ottier  parties,  founded  on  rights  which  may  properly  be 
asserted  by  the  corporation,  *  *  *  .must  set  forth  with  particularity 
the  efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on  the  part 
of  the  managing  directors  or  trustees,  and,  if  necessary,  of  the  share- 
holders, and  the  causes  of  his  failure  to  obtain  such  action." 

As  to  the  directors  or  trustees,  the  language  is  positive  and  manda- 
tory. The  nature  of  his  efforts  and  the  causes  of  his  failure  must  bo 
stated,  as  to  them,  with  particularity,  and,  if  necessary,  he  must  show 
like  efforts  with  the  shareholders,  and  the  causes  of  failure  with  them. 
The  bill  may  show  that  there  was  no  necessity  for  efforts  to  be  made  with 
the  shareholders,  but  not  so  as  to  the  directors. 

The  language  of  the  rule  and  of  the  decision  in  the  case  of  Hawes  v. 
Oakland,  mpra,  implies,  indeed  more  than  implies,  that  action  of  the  di- 
rectors and  trustees,  as  well  aA  shareholders,  complained  of  must  almost 
necessarily  be  the  action  of  a  majority  of  them.  Justice  Miller,  in  tho 
case  referred  to,  groups  in  four  classes  the  wrongs  for  which  bills  may  be 
maintained:  (1)  Some  action  or  threatened  action  of  the  managing  board 
of  directors  or  trustees  which  is  beyond  the  scope  of  their  powers.  (2) 
Such  fraudulent  transaction  completed  or  contemplated  by  the  acting 
managers^  in  connection  with  some  other  party  or  among  themselves,  or 
with  other  shareholders,  as  will  result  in  serious  injury  to  the  corpora- 
tion or  its  shareholders.  (3)  When  the  board  of  directors,  or  a  major- 
ity of  them,  are  acting  for  their  pwn  interests  in  a  manner  destructive  of 
the  corporation  itself,  or  of  the  rights  of  the  shareholders.  (4)  Where 
the  majority  of  the  shareholders  are  oppressively  and  illegally  pursuing 
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a  course  in  the  name  of  the  corporation  in  violation  of  the  rights  of  the 
other  shareholders. 

All  these  classes  embrace  action  of  the  directors  officially,  and  not  in- 
dividually, and  necessarily  action  by  all  or  a  majority  of  them,  and 
classes  3  and  4  in  positive  terms  embrace  action  by  a  majority  of  the  di- 
rectors and  shareholders;  and  yet,  in  these  cases,  precisely  similar  to  the 
one  in  hand,  so  far  as  some  of  them  are  concerned,  the  learned  and  great 
judge  says  the  complainant  "should  show  to  the  satisfaction  of  the  court 
that  he  has  exhausted  all  the  means  within  his  reach  to  obtain,  within 
the  corporation  itself,  the  redress  of  his  grievances,  or  action  in  conform- 
ity to  his  wishes.  He  must  make  an  earnest,  not  a  simulated,  effort^ 
with  the  managing  body  of  the  corporation,  to  induce  remedial  action 
on  their  part,  and  this  must  be  made  apparent  to  the  court."  104  U, 
S.  460,  461. 

Complainant  attempts  to  excuse  and  justify  his  failure  to  do  these 
things  by  maintaining  that  when  a  majorit}'  of  the  managing  directors  or 
of  the  stockholders  ol  a  corporation  do,  or  undertake  to  do,  an  illegal^ 
fraudulent,  or  corrupt  act,  it  is  unreasonable  to  suppose  they  will  refrain 
from  doing  the  act,  or  will  revoke  it,  and  restore  the  former  and  just  con- 
dition of  things,  although  every  possible  effort  be  made  to  induce  them 
to  do  so,  and  therefore  it' is  unnecessary  to  make  any  effort  in  this  direo* 
tion.  There  is  nothing  to  support  this  position,  but  everything  is  against 
it.  It  will  not  do  to  permit  complainants  judgment  and  opinion  to  nul- 
lify and  abrogate  the  rule.  DimpfM  v.  Railroad,  110  U.  S.  209,  211,  a 
Sup.  Ct.  Rep.  673;  Quincy  v.  £ted,  120  U.  S.  244,  248,  7  Sup.  Ct. 
Rep.  520. 

But  if  all  these  things  were  out  of  the  way,  does  complainant's  bill 
make  a  case  for  the  injunctive  interposition  of  the  court?  As  the  case 
stands,  all  the  allegations  of  the  bill  properly  pleaded  must  be  regarded 
as  true.  Complainant  says  that  he  became  the  owner  of  all  his  stock  but 
ten  shares,  July  14, 1887;  that  two  weeks  after,  the  bargain  or  transaction 
complained  of  between  the  two  corporations  took  place,  but  that  he  never 
heard  of  it  until  May  28,  1890.  He  filed  his  bill  June  9,  1890.  Why 
and  how  he  slept  upon  his  rights  for  almost  three  years  does  not  appear* 
A  court,  especially  herein  Chattanooga,  must  know  something  of  the  his- 
tory and  geographical  situation  of  the  two  corporations  assailed  by  the 
bill.  The  bill  avers  that  the  property  of  the  liOokout  Mountain  Com- 
pany consists  of  lands  upon  the  top  and  sides  of  Lookout  mountain, -and 
we  know  that  they  are  upon  the  end  of  the  mountain  next  to  Chatta- 
nooga and  the  Tennessee  river.  We  know  that  the  chief  value  of  these 
lands  depends  upon  their  becoming  a  summer  resort,  and  being  pur- 
chased as  homes  for  the  people  during  the  heat  of  summer.  To  bring 
them  into  profitable  market,  it  i&  necessary  to  have  easy,  safe,  and  rapid 
access  to  and  egress  from  them.  A  railroad  becomes  not  only  useful, 
but  important,  not  to  say  necessary,  in  the  successful  disposition  and  use 
of  these  lands.  Then,  again,  a  railroad  running  from  the  railways  at  the 
base  of  the  mountain  up  to  and  along  its  top  must  depend  for  profitable 
business  upon  the  population  upon  the  mountain.     The  more  the  peo- 
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pie — the  more  numerous  the  homes  upon  the  mountain — the  greater  the 
operations  of  the  railroad.  The  interests  of  the  land  company  and  the 
railroad  company  are  so  interdependent  and  blended  as  to  become  es- 
sentially the  same,  and  the  prosperity  of  one  necessarily  builds  up  and 
impels  the  success  of  the  other.  Surrounded  and  attended  by  these  con- 
siderations, it  was  the  part  of  wisdom  and  successful  enterprise  on  the 
part  of  the  directors  of  the  land  company  to  aid  and  encourage  by  all  le- 
gitimate means  the  construction  of  a  railroad  to  and  through  the  prop- 
erty of  their  corporation.  Another  thing  a  judge  must  know  is  some- 
thing of  the  reputation  and  standing  of  those  who  are  his  neighbors,  and 
reside  in  the  same  community  with  him.  The  directors  who  are  sued 
in  this  case  are  among  our  leading  business  men,  gentlemen  of  high  and 
honorable  character,  whom  the  law,  as  well  as  their  neighbors,  presumes 
to  be  honest.  When  we  hear  that  gentlemen  of  such  high  character  for 
integrity  and  good  business  judgment  have  represented  their  corporation 
in  a  transaction  of  confessedly  great  importance  in  promoting  the  inter- 
ests of  their  corporation,  we  should  not  hastily  conclude  that  their  action 
was  corrupt  and  fraudulent,  although  some  question  might  arise  as  to 
whether  they  had  power  to  do  the  act  complained  of.  The  case  made 
by  this  bill  shows  not  only  the  propriety,  but  the  necessity,  for  rule  94. 
Here  is  a  complainant  whose  eyes  and  ears  were  dosed  during  the  whole 
period  during  which  this  railroad  was  being  constructed;  but  after  it  is 
completed,  and  the  property  of  his  corporation  has  received,  and  is  en- 
joying the  benefits  of  its  construction  and  operation,  he  wakes  up,  and, 
within  12  days  after  he  hears  of  the  transaction  of  which  he  complains, 
he  files  this  bill.  Did  not  a  sense  of  justice  and  fair  dealing  demand  that 
he  should,  have  called  upon  the  directors,  and  asked  for  an  explanation 
of  the  transaction?  Then,  if  they  failed  to  satisfy  him  of  the  good  faith 
or  the  legality  of  the  transaction,  he  should  have  made  an  earnest  effort 
to  induce  them  to  do  what  he  conceived  tb  be  just  in  and  by  his  cor- 
poration. Failing  in  this,  then  he  might  have  appealed  to  the  courts. 
I  regard  it  that  it  is  not  only  dear  that, an  injunction  should  not  be 
granted,  but  I  think  the  motion  to  dismiss  the  bill  because  it  fails  to 
meet  the  requirements  of  rule  94,  and  of  tlie  decision  in  Hmoea  v.  OaJc- 
iand^  9upra,  is  well  taken;  and,  unless  complainant  by  the  rule-day  in 
July  next,  shall  so  amend  his  bill  as  to  obviate  these  defects  and  objec- 
tions, his  bill  will  be  dismissed. 
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NOBTHERN  PaC.  R.  Co.  V.  ROBERTS  d  ol. 
iCirouU  Court,  W.  D.  Wisconsin.    April  20,  ISOa) 

L  RiLTLKOAD  COMPANIVft— MUNTOTPAL  AlD— <^l78TTTt7TIOKAL  LAW. 

The  use -of  a  railroad,  though  owned  by  a  private  corporation,  la  public  to  such 
a  degree  as  to  authorize  taxation  in  its  support;  and  Laws  Wis.  1888.  c.  150,  approv- 
ing and  ratifying  the  act  of  Douglas  county  in  conveying  to  a  railroad  companv 
lands  which  it  held  under  tax-titles,  to  aid  in  the  oonstraoUon  of  the  road  through 
the  county,  is  valid. 
IL  QuiBTiNO  Title— Fleadikq—Dbmubrsr. 

A  bill  by  a  railroad  company  to  set  aside  deeds  of  various  tracts  of  land  prevlona- 
ly  conveyed  to  it,  and  to  quiet  the  title,  is  not  demurrable  on  the  ground  that  com- 
plainant is  only  In  actual  possession  of  a  portion  of  the  lands,  and  cannot  main- 
tain the  suit  as  to  that  portion  of  which  it  has  no  possession.  The  demurrer  goes 
to  the  entire  bill,  and  does  not  lie  if  the  bill  ia  malntainabia  as  to  part  of  the  lands 
embraced  in  it. 

In  Equity.   ,  On  demurrer.  ' 

Oatlin  &  Buder^  for  complainanL 
W.  F.  Bailey ^  for  defendants. 

BuNN,  J.  This  action  is  brought  by  the  complainant  to  set  aside  two 
certain  deeds  of  conveyance  of  a  large  quantity  of  lands  lying  in  Douglas 
county,  Wis.,  executed  by  said  county  to  the  defendant  Roberts, — one 
on  the  6th  day  of  July,  1888,  and  the  other  on  the  7th  day  of  March, 
1889, — and  to  establish  and  quiet  the  title  to  said  lands  in  the  complain- 
ant. There  was  a  general  demurrer  put  in  by  the  defendants  to  the  bill 
of  complaint,  and  the  case  has  been  argued  and  submitted  on  such  de- 
murrer. 

The  essential  facts,  as  appears  by  the  bill,  are  as  follows:  That  on  the 
7th  day  of  September,  1880,  the  complainants  had  completed  the  line 
of  road  now  known  as  the  '^  Northern  Pacific  Railroad''  as  far  eastward  as 
the  point  known  as  the  ''Northern  Pacific  Junction,"  in  the  county  of 
Carlton  and  state  of  Minnesota;  and,  being  about  to  hold  a  meeting  of 
its  board  of  directors  in  New  York  to  consider  the  extension  of  their  line 
eastward  from  said  injunction  to  some  point  on  Lake  Superior,  the  board 
of  supervisors  of  Douglas  county,  at  a  meeting  of  said  board  duly  held, 
adopted  a  resolution,  and  caused  it  to  be  entered  of  record,  the  substance 
of  which  was  that — 

''  Whereas,  the  prosperity  of  the  county  would  be  greatly  influenced  by  the 
manner  in  which,  and  the  route  upon  which,  said  road  should  be  extended, 
that,  in  the  opinion  of  the  board,  a  line  of  road  entering  the  state  at  some 
point  between  the  St.  Louis  and  Nemadji  rivers,  and  running  thence  all  the 
way  in  Wisconsin,  between  said  rivers,  to  a  point  on  the  bay  of  Superior  at 
or  near  the  mouth  of  Nemadji  river,  and  thence  along  said  bay  of  Superior  to 
Connor^s  point,  with  sufficient  docks  or  piers  suitable  for  the  transfer  of  pas- 
sengers and  freight  from  its  cars  to  laice-going  craft,  and  from  said  craft  to 
said  cars  and  depot  at  some  point  on  said  bay  of  Superior,  between  said  Ne- 
madji river  and  Connor's  point,  which  said  railroad  company  may  select,  and 
an  eastern  extension  crossing  the  Nemadji  river,  at  or  near  its  mouth,  at  a 
point  that  will  afford  to  said  railroad  company  the  best  and  most  profitable 
route  for  its  business*  and  best  develop  the  county  of  Douglas  and  its  re- 
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sources,  therefore,  resolved,  that  it  is  the  duty  and  true  policy  of  this  board, 
by  every  means  in  its  power,  to  promote  the  construction  of  the  N.  P.  Kail- 
road,  the  main  line  thereof,  or  a  connection  therewith,  upon  substantially 
such  route,  and  that  in  behalf  of  said  county,  in  aid  of  or  inducement  to  the 
construction  of  a  railroad,  at  an  early  day,  in  the  manner  and  upon  the  route 
indicated  in  the  resolutions,  said  board  offers  to  said  N.  P.  Railroad,  upon 
condition  that  it  accept  the  proposal  within  sixty  days,  and  within  the  year 
1881  construct  and  complete  such  railroad  as  above  indicated,  and  make  the 
connections  therein  set  forth,  the  county  of  Douglas  should,  as  soon  as  said 
road  should  be  completed,  transfer,  by  sufficient  deed  or  deeds,  to  said  N.  P. 
Railroad  Co.,  all  the  available  lands  or  lots  belonging  to  said  county  of  Dong- 
las,  which  have  been  acquired  by  deed,  to  which  said  county  has  held  undis- 
puted title  during  two  years  last  past." 

That  this  proposition  was  accepted  by  the  railroad  company,  and  the 
railroad  built  and  completed  within  the  time,  according  to  the  contract 
with  theboard  of  supervisors.  There  were  some  other  stipulations  in 
the  contract,  but  enough  had  been  set  out,  perhaps,  to  present  the  ques- 
tions for  decision.  There  is  no  dispute  but  that  the  road,  with  all  prop- 
er docks,  piers,  etc.,  was  built  and  completed,  and  all  the  connections 
properly  made,  by  the  company,  pursuant  to  the  agreement,  and  has 
ever  since  been  maintained  and  operated  by  the  complainant,  and  that 
the  county  board,  by  resolution,  accepted  the  work,  and  made  a  convey- 
ance of  the  land  to  the  railroad  company,  pursuant  to  the  resolution  and 
agreement  of  the  board,  on  January  20, 1882,  which  deed  of  conveyance 
was  duly  recorded,  and  that  afterwards  the  legislature  of  the  state  of 
Wisconsin,  in  and  by  chapter  150  of  the  Ijaws  of  said  state  for  the  year 
1883,  approved  and  ratified  the  act  of  said  Douglas  county  in  so  con- 
tracting with  the  complainant,  and  in  so  conveying  the  lands  of  the  coun- 
ty. The  bill  further  alleges  that  the  complainant  held  such  lands  with- 
out question  made  of  its  right  or  title,  paying  large  amounts  of  taxes 
thereon,  from  the  time  of  such  conveyance,  in  1883,  up  to  the  month  of 
July,  1888:  that  such  lands  were  of  no  market  value  at  the  time  of  so 
entering  into  such  agreement  with  the  company  for  the  construction  of 
its  road  through  Douglas  county,  but  afterwards,  by  reason  of  the  con- 
struction of  such  road,  became  of  great  value,  and  are  now  wortli  more 
than  $200,000;  that,  since  said  conveyance  of  said  lands  by  the  county 
to  the  complainant,  complainant  has  sold  and  conveyed  to  divers  persons 
purchasing  the  same  in  good  faith,  and  paying  value  therefor,  a  large 
number  of  the  parcels  of  land  so  conveyed  to  it  by  the  county,  and  whose 
titles  thereto  are  based  upon  such  conveyance  by  the  county  to  the  com- 
plainant; that  on  or  about  July  6, 1888,  the  defendant  Roberts,  combin- 
ing, etc.,  with  other  persons,  induced  the  board  of  supervisors  of  said 
county  to  sell  to  said  Roberts,  for  the. sum  of  8335,  all  the  said  land  so 
conveyed  before  to  the  complainant,  and  to  make  a  quitclaim  deed  of  the 
same,  which  was  duly  recorded,  and  constitutes  a  cloud  upon  complain- 
ant's title.  That,  said  deed  to  Roberts  omitting,  as  it  did,  several  par- 
eels  of  the  land  so  conveyed  to  the  complainant,  a  second  deed  was  made 
by  the  county  to  Roberts  of  the  remaining  parcels  of  land ,  which  deed 
was  for  the  consideration  of  $50,  and  was  duly  recorded.     The  bill  also 
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alleges  that  the  complainant  company,  upon  the  execution  of  the  deed 
by  the  county  to  it,  took,  and  has  since  held,  the  actual  possession  of  a 
large  part  of  the  lands  so  conveyed,  and  has  occupied  the  same,  and  is  still 
so  occupying  it,  for  right  of  way,  depot  grounds,  and  so  forth,  and  that 
other  portions  of  the  land  are  vacant,  and  unoccupied  by  anybody. 

There  are  two  grounds  of  demurrer  to  the  bill.  The  first  is  that,  the 
complainant  not  being  in  the  actual  possession  of  the  lands,  it  cannot 
maintain  a  suit  to  cancel  the  deeds  to  Roberts,  and  to  quiet  the  title. 
The  contention  of  the  complainant  is  that,  being  in  actual  possession  of 
a  portion — some  30  pieces — of  the  lancj  conveyed,  and  being  entitled  to 
maintain  the  action  as  to  that  portion,  the  court  will  retain  the  case,  in 
order  to  do  complete  justice  between  the  parties,  and  not  turn  the  com- 
plainant over  to  his  action  of  ejectment  to  recover  the  land  conveyed  by 
the  same  instruments,  of  which  it  does  not  have  actual  possession;  that, 
to  save  a  multiplicity  of  suits,  the  court,  obtaining  jurisdiction  by  reason 
of  the  complainant's  actual  possession  of  a  portion  of  the  lauds,  will  re- 
tain jurisdiction,  and  adjudicate  the  entire  controversy  in  equity. 

The  principle  invoked  by  complainant  is  a  familiar  one,  and  may  be 
properly  applicable  to  this  case.  Whether  it  be  so  or  not,  I  have  not 
found  it  necessary  to  decide  on  this  demurrer,  as  the  demurrer  goes  to 
the  entire  bill;  and,  if  the  bill  is  maintainable  as  to  part  of  the  land,  the 
demurrer  will  not  lie.  This  point,  if  a  good  one,  can  be  taken  advan- 
tage of  by  special  plea  or  answer,  or  without  either  plea  or  answer,  upon 
final  hearing;  the  facts  appearing  upon  the  face  of  the  bill. 

The  otlier  ground  of  demurrer  is  that  the  county  board  of  supervisors 
had  no  authority,  and  the  legislature  had  not  the  power  to  confer  au- 
thority upon  such  board,  to  make  a  conveyance  of  the  land  belonging  to 
the  county,  and  which  it  held  under  tax-titles,  to  aid  in  the  construction 
of  a  railroad  through  the  county,  and  therefore  the  act  of  the  l^islature 
ratifying  the  act  of  the  county  board  is  unconstitutional  and  void. 

It  has  been  assumed  upon  the  argument  that  the  question  stands  upon 
the  same  footing  as  that  determined  by  the  supreme  court  of  Wiscx)n8in, 
in  1870,  in  the  case  of  Whiting  v.  Railroad  Co,,  25  Wis;  167;  and  I  have 
no  reason  to  doubt  the  correctness  of  this  view.  The  land  donated  was 
a  fund  belonging  to  the  county  as  a  result  of  taxation,  and  making  a  do- 
nation of  it  to  aid  in  the  construction  of  a  railroad  through  the  county 
would  be  the  same,  in  principle,  as  levying  a  tax  for  the  same  purpose; 
and  though  the  supreme  court  of  the  United  States,  in  the  case  of  Olcott 
V.  Superviaorsy  16  Wall.  678,  coming  up  on  writ  of  error  to  the  United 
States  circuit  court  for  the  eastern  district  of  Wisconsin,  and  arising 
upon  the  same  state  of  facts,  reached  a  conclusion  directly  contrary  to 
that  reached  by  a  majority  of  the  court  in  Whiting  v.  RaUroad  Go., 
this  court  is  now  urged,  for  the  sake  of  a  uniformity  of  decision  upon 
the  same  question  in  the  state  and  federal  courts  sitting  in  the  same 
state,  to  disregard  the  decision  of  the  supreme  court  of  the  United  States, 
and  to  adopt  and  follow  the  decision  of  the  court  of  last  resort  in  the 
state.  And  certainly  it  would  be  a  very  desirable  object  to  make  the 
rule  uniform  in  the  two  jurisdictions,  if  it  could  be  done  with  propriety 
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of  judicial  decorum.  It  is  always  to  be  deplored  that  residents  and  non- 
residents of  the  state  should  not  be  subject  to  the  same  rule  of  property 
in  tlie  federal  and  stale  courts  sitting  in  the  same  state,  and  this  court 
will  go  as  far  as  judicial  propriety  can  warrant  to  avoid  such  an  anoma- 
lous condition  in  the  administration  by  two  equal  and  co-6rdinate  juris- 
dictions. But  I  more  than  suspect  it  is  not  within  the  power  of  this 
court  to  remedy  the  evil,  and  that  the  supreme  court  of  the  state  is  the 
only  body  that  can  better  the  situation,  and  put  all  suitors  in  the  two 
jurisdictions  upon  the  same  footing  of  right  and  remedy. 

The  United  State  supreme  court,  in  Olcott  v.  Superviam-s,  not  satisfied 
with  the  conclusion  reached  in  Whii^ngv.  Railroad  Co.,  refused  to  follow 
that  decision  upon  two  grounds:  First.  It  was  not  a  local  question.  It 
was  not  the  determination  of  any  question  of  local  law.  It  was  not  a 
question  where  the  construction  of  any  state  statute,  or  any  state  consti- 
tutional provision,  was  in  issue.  On  the  contrary,  it  was  one  of  general 
jurisprudence.  It  related  to  the  general  powers  oif  any  state  legislature 
over  the  subject  of  taxation  within  the  state,  and  might  arise  as  well  in 
one  state  as  another.  It  was  particularly  a  question  whether  the  con- 
struction and  maintenance  >of  a  railroad  owned  by  a  corporation  is  a 
matter  of  public  concern.  The  taxing  power  of  a  state  confessedly  ex- 
tended only  to  the  raising  of  moneys  for  a  public  use.  If  a  railroad  was 
a  private,  as  distinguished  from  a  public,  use,  then  the  state  had  not 
authority  to  levy  a  tax  for  its  support,  or  to  authorize  a  municipality  to 
tax  itself;  and  this  question  was  one  of  general  law.  It  had  as  much 
reference  to  the  constitution  of  any  other  state  as  it  had  to  that  of  Wis- 
consin. Its  solution,  therefore,  must  be  sought,  not  in  the  decision  of 
any  single  state  tribunal,  but  in  general  principles  common  to  all  courts. 
The  nature  of  taxation,  what  uses  are  public  and  what  private,  and  the 
extent  of  unrestricted  legislative  power,  were  matters  which,  like  ques- 
ti(  ns  of  commercial  law,  no  state  could  conclusively  determine  for  the 
federal  courts.  Second.  The  court  had  always  held  that  if  a  contract, 
when  made,  was  valid  under  the  constitution  and  laws  of  a  state  as  they 
had  been  previously  expounded  by  its  judicial  tribunals,  no  subsequent 
action  of  the  legislature  or  the  judiciary  will  be  regarded  as  establishing 
its  invalidity.  Prior  to  the  decision  of  Whiting  v.  Railroad  Co, ,  it  seemed 
to  have  been  well  settled  in  Wisconsin,  as  elsewhere,  that  the  construc- 
tion of  a  railway  was  a  matter  of  public  concern,  and  not  the  less  so  be- 
cause done  by  a  private  corporation.  It  was  on  this  ground  that  the 
courts  of  the  state  had  held  that  the  power  of  eminent  domain  might  be 
exercised  by  the  state,  and  the  citizen's  land  or  house  taken  at  the  in- 
stance of  a  railroad  corporation,  for  a  right  of  way  or  for  depot  grounds, 
etc.  See  Pratt  v.  Brawn,  3  Wis.  612;  Hnsbrouck  v.  Milwaukee,  13  Wis. 
87;  SobUns  v.  Railroad  Co.,  6  Wis.  641;  Soenav.  Racine,  10  Wis.  280; 
Brodhead  v.  Mihoaukee,  19  Wis.  662.  All  these  adjudications,  declaring 
the  construction  of  a  railroad  to  be  a  matter  of  public  concern  <  and  the 
use  a  public  one,  justifying  the  exercise  of  the  taxing  power  and  that 
of  eminent  domain,  had  been  made  previous  to  1870,  and  before  the 
county  bonds  then  in  suit  were  issued.  The  court  was  not  concluded 
v.42F.no.  18—47 
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then  by  a  decision  made  in  1870,  after  the  bonds  were  issued,  that  such 
public  uses  were  not  of  a  nature  to  justify  the  imposition  of  taxes.  As 
the  transactions  in  this  suit  occurred  long  since  the  decision  in  Whiting 
V.  Railroad  Co,  was  announced,  the  consideration  is  urged  upon  the 
court,  that  there  is  not  the  same  reason  for  not  being  bound  by  the  de- 
cision ihatthere  was  in  the  case  of  Olcott  v.  SuperviaorSy  and  it  is  true  that 
the  contract  was  made  with  reference  to  the  law  as  it  stood  in  1882;  so 
that  the  only  question,  aside  from  the  general  merits  of  the  controversy, 
is  whether  the  United  States  court  should  consider  itself  bound  by  the 
decision  of  the  state  tribunal  upon  a  question  of  this  character.  But  this 
question  was  conclusively  determined  by  the  United  States  supreme 
court,  as  has  been  seen  in  the  case  referred  to,  and  as  it  has  in  many 
other  adjudicated  cases  before  and  since  that  time.  So  that  this  court 
is  powerless  to  make  the  rule  uniform,  so  long  as  an  appeal  lies  from  its 
decisions  to  the  United  States  supreme  court.  On  the  contrary,  the  su- 
preme court  of  the  state,  if  the  question  should  again  come  before  it, 
may,  with  the  utmost  grace  and  propriety,  put  itself  in  line  upon  this 
question,  not  only  with  the  uniform  course  of  judicial  decisions  in  the 
federal  courts,  but  with  that  of  the  decisions  of  all  the  state  courts  that 
have  passed  upon  this  question,  with  the  single  exception  of  the  state 
of  Michigan,  and,  I  might  say,  with  its  own  decisions  made  previous  to 
1870.  At  the  time  Whiting  v.  Railroad  Co,  was  decided,  the  supreme 
court  of  the  state  was  constituted  of  three  judges,  two  of  whom  concurred 
in  the  opinion,  while  Justice  Paine  delivered  a  very  able  and  vigorous 
dissenting  opinion,  in  which  he  met  and  answered  fully,  to  my  mind, 
the  position  taken  by  the  majority  of  the  court.  In  the  opening  sen- 
tence of  that  opinion,  he  says: 

"The  single  question  presented  seems  to  me  to  have  been  already  so  thor- 
oughly determined  the  other  way  that  it  ought  no  longer  to  be  considered 
even  an  open  one." 

If  that  could  be  said  at  that  time,  it  may,  perhaps,  with  still  greater 
reason,  be  said  now,  after  the  progress  of  20  years  of  legislation  and  ju- 
dicial opinion  upon  the  subject,  that  the  question  should  be  considered 
settled  and  at  rest,  whatever  may  be  thought  by  individuals  upon  the 
question  of  municipal  aid  to  railroads  as  a  mere  question  of  public  pol- 
icy. The  people  will  generally,  in  the  end,  have  their  own  way  upon 
questions  of  this  character,  and  so  they  have  in  this  case.  They  wanted 
to  tax  themselves  to  aid  in  the  building  of  railroads  for  the  improvement 
of  localities,  and  the  public  acts  of  more  than  20  states,  enabling  them 
to  do  so,  attest  the  public  sentiment  of  the  country  upon  the  matter  of 
policy.  The  highest  courts  in  all  these  states,  with  the  exception  of 
Michigan  and  Wisconsin,  have  held  such  laws  constitutional;  and  the 
supreme  court  of  Wisconsin,  prior  to  the  decision  in  WhUing  v.  Railroad 
Co.y  had  given  no  indication  of  dissent  from  the  general  current  of  opin- 
ion. The  entire  logic  of  the  case  in  Whiting  v.  Railroad  Co,  had  been 
repeatedly  given  away  by  previous  decisions.  In  Hasbroiich  v.  MitwavJcee, 
13  Wis.  43,  the  chief  justice,  speaking  for  the  court,  said: 
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"The  power  of  mnnicipal  corporations,  when  authorized  by  the  legislature, 
to  engage  in  works  of  interna]  improvements,  such  as  the  building  of  rail- 
roads, canals,  harbors,  and  tlie  like,  or  to  loan  their  credit  in  aid  thereof,  and 
to  defray  tl)e  expenses  of  such  improvements,  and  make  good  their  pledges, 
by  an  exercise  of  the  power  of  taxing  the  pei-sons  and  property  of  their  citi- 
zens, has  always  been  sustained  on  the  ground  that  such  works,  although  they 
are  in  general  operated  and  controlled  by  private  corporations,  are,  neverthe- 
less, by  reason  of  the  facilities  which  they  afford  for  trade,  commerce,  and  inter- 
communication between  different  and  distant  portions  of  the  country,  indis- 
pensable to  the  public  interests  and  public  functions.  It  was  originally  sup- 
posed that  they  would  add,  and  subsequent  experience  has  demonstrated  that 
they  have  added,  vastly  and  almost  immeasurably  to  the  general  business,  the 
commercial  prosperity,  and  the  pecuniary  resources  of  the  inhabitants  of  the 
cities,  towns,  villages,  and  rural  districts  through  which  they  pass,  and  with 
which  they  are  connected.  It  is  in  view  of  these  results,  the  public  good  thus 
produced,  and  the  beneiits  thus  conferred  upon  the  persons  and  property  of 
all  the  individuals  composing  the  community,  that  courts  have  been  able  to 
pronounce  them  matters  of  public  concern,  for  the  accomplishment  of  which 
the  taxing  power  might  lawfully  be  called  into  action." 

A  clearer  or  more  forcible  statement  of  the  grounds  upon  which  nearly 
all  the  decisions,  state  and  federal,  on  this  question,  rest,  could  hardly 
be  made,  and  it  is  entirely  in  accord  with  the  great  weight  of  reason  and 
authority  upon  the  subject;  and  yet  in  Whiting  v.  Railroad  Co,  the  law 
authorizing  municipal  aid  to  a  railroad  was  held  unconstitutional  on  the 
ground  that  a  railroad  corporation  is  a  private  concern,  and  the  court 
also  distinguish  between  cases  where  the  municipality  is  allowed  to  take 
stock  in  a  railroad  corporation,  and  lay  a  tax  to  pay  for  the  shares,  and 
one  where  this  precious  privilege  is  not  provided  for, — a  distinction 
which,  so  far  as  my  researches  have  extended,  is  nowhere  else  made  by 
any  court.  The  waste  of  intellectual  energy  required  for  any  court  to 
maintain  itself  upon  so  narrow  a  basis  of  reason  is  something  sad  to  con- 
template, for  any  one  who  has  any  proper  regard  for  a  just  conservation 
of  these  forces.  If  the  use  of  a  railroad  is  public,  as  had  before  been  re- 
peatedly held  by  the  court,  and  by  aU  other  courts,  and  in  such  a  de- 
gree as  to  warrant  the  exercise  of  the  power  of  eminent  domain,  of  what 
moment  was  it  that  the  property  itself,  and  the  business,  was  owned  by 
a  private  corporation?  Was  the  use  any  the  less  public  for  that  reason? 
If  the  use  is  a  public  use  for  the  purpose  of  invoking  the  state's  power 
of  eminent  domain,  though  the  business  is  carried  on  by  the  agency  of 
a  private  corporation,  why  is  it  not  a  public  use  for  the  purpose  of  in- 
voking the  power  of  taxation?  The  lands  or  houses  of  one  person  can- 
not be  taken  away,  and  given  to  a  private  corporation,  if  the  business 
of  the  corporation  is  private.  It  is  on  the  ground  that  the  use  is  public, 
and  only  on  that  ground,  that  tliis  extraordinary  reserved  power  of  emi- 
nent domain  can  be  called  into  requisition;  and  that  the  use  of  a  rail- 
road is  public  seems  too  evident  to  any  ordinary  capacity  to  require  argu- 
ment to  sustain  it.  And  by  the  course  of  legislation  and  judicial  opin- 
ion in  the  last  20  years,  since  Whiting  v.  Railroad  Co.  was  decided,  that 
use  seems  to  have  become  more  and  more  emphatically  public,  and  rail- 
roads brought  more  and, more  under  public  control  and  regulation.    The 
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doctrine  has  become,  by  repeated  decisions  of  the  state  and  federal  courts, 
and  by  a  long  course  of  legislation,  as  firmly  established  as  any  doctrine 
can  be,  that,  though  the  property  and  business  of  a  railroad  are  private, 
its  use,  touching  the  public  interests,  as  it  does,  at  all  points,  is  a  matr 
ter  of  public  concern,  to  such  a  degree  as  to  give  the  states  and  general 
government  a  strong  regulating  and  supervisory  control,  almost  unliiln- 
ited  in  extent,  short  of  impairing  the  obligation  of  contracts,  and  the 
confiscation  of  private  property.  The  state,  within  reasonable  limits, 
may  regulate  freights,  not  by  arbitrary  enactment  without  regard  to  the 
question  whether  the  sums  allowed  will  leave  a  reasonable  profit  upon 
the  business,  because  such  a  law  would  amount  to  confiscation,  but  in  a 
reasonable  manner,  to  conserve  the  interest  of  the  railroad  and  the  pub- 
lic. It  may  require  the  track  to  be  fenced,  and  necessary  guards  placed. 
It  may  regulate  the  rate  of  speed,  the  building  of  extra  or  double  tracks, 
the  raising  or  lowering  of  grades  at  certain  places,  in  the  public  interest, 
and  a  great  many  other  things  which  the  public  good  may  require, — all 
on  the  ground  that  the  incorporators  have  brought  their  property  in  con- 
nection with  a  public  use,  and  therefore  are  subject  to  public  control. 
Every  state  has  its  railroad  commission,  and  now  the  government  has 
taken  under  control  the  regulation  of  all  lines  connected  with  the  inter- 
state commerce  of  the  country.  Railroads  are  the  great  public  high- 
ways of  the  country,  and  are  more  emphatically  public  than  any  other, 
unless  it  be  ocean  highways.  They  constitute  the  most  important 
agency  in  carrying  on  the  trade  and  commerce  of  the  world  that  exists,  and 
do  more  to  stimulate,  develop,  and  uphold  the  industries  of  the  country, 
reward  the  labors  of  husbandmen  and  manufacturers,  and  add  to  the  gen- 
eral comforts  of  modern  civilized  life,  than  any  other  material  agency, — ^if, 
indeed,  an  agency  may  be  called  wholly  material  which  attracts  and 
draws  into  its  circle  of  activities  the  ablest  and  best  minds  of  the  coun- 
try. As  is  said  by  the  supreme  court  of  Illinois  in  RaHtroad  Co.  v.  Smiihj 
62  111.  268: 

"The  benefits  resulting  to  the  people  of  the  state  from  our  system  of  rail- 
roads are  untold  and  incalculable.  The  mind  can  scarcely  grasp  tiiem.  Rail- 
roads have  almost  superseded  all  other  means  of  intercommunication  between 
the  several  parts  of  our  extensive  and  growing  state.  They  have  become  an 
absolute  necessity,  indispensable  to  our  increased  growth,  and  to  the  removal 
of  our  immense  surplus.  They  have  added  millions  to  our  taxable  property, 
given  augmented  facilities  to  every  department  of  trade,  enriched  the  mass 
of  the  people,  largely  enhanced  the  value  of  our  lands,  built  up  manufactures, 
and  brought  us  into  close  proximity  with  the  best  markets  of  the  country. 
All  share  in  the  blessings  do  wing  from  them.  Railroads  are  in  truth  the 
people's  highways  for  pleasure  and  business  and  commerce.  Without  them, 
our  internal  trade  would  languish  and  die,  and  our  corn  and  wheat  rot  in 
our  granaries." 

In  BrodJieadv.  Afdwaukeej  19  Wis.  658,  which  was  a  case  under  the 
state  law  for  the  raising  of  taxes  to  pay  bounties  to  volunteers,  the  court 
held  that— 

"To  justify  a  court  in  declaring,  a  tax  void,  and  arresting  proceedings  for  its 
collection,  the  absence  of  all  possible  public  interest,  in  the  purposes  for  which 
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the  funds  are  raised  must  be  so  clear  and  palpable  as  to  be  immediately  per* 
ceptible  to  every  mind." 

But  assuming  that  to  be  the  rule,  though,  perhaps,  too  strongly  put, 
how  can  any  court  so  shut  its  eyes  and  ears  to  thibgs  known  to  the  com- 
monest observation  as  to  say  that,  in  the  construction  of  a  line  of  rail- 
way, there  is  such  absence  of  all  possible  public  interest  as  to  make  the 
fact  immediately  perceptible  to  every  mind  at  first  blush? 

Again,  how  does  it  add  anything  to  the  character  of  a  railroad,  as  be- 
ing of  a  public  or  private  use,  for  a  municipality  to  take  stock  in  it?  It 
is  admitted  that,  if  a  county  take  stock  in  a  railroad,  it  may  then  be  em- 
powered by  the  legislature  to  levy  a  tax  in  its  aid,  though  the  court  in- 
timate in  one  case  {PhiUipa'^.  Town  of  Albany^  28  Wis.  367)  that,  if  they 
had  it  to  decide  over  ajgain,  the  ruling  might  be  different.  But  it  is 
quite  evident  that  the  power  of  the  legislature  to  raise  taxes  cannot  rest 
upon  any  such  trivial  circumstance.  It  is  not  a  question  of  a  proper 
consideration  for  a  contract,  or,  if  it  were,  the  building  of  the  road  would 
constitute  a  consideration;  but  it  is  a  question  of  legislative  power  un- 
der the  constitution,  and  the  right  to  tax  does  not  require  that  any  con- 
sideration or  inducement  should  be  paid  or  held  out  to  the  tax-payer. 
In  this  respect  the  power  to  tax  is  more  far-reaching,  pervasive,  and  ar- 
bitrary than  that  of  eminent  domain,  where  a  compensation  must  be 
paid.  In  Railroad  Go.  v.  McDonald^  53  Miss.  245,  the  supreme  court  of 
Mississippi  lays  down  what  I  have  no  doubt  is  the  correct  rule,  as  follows: 

"There  is  no  just  distinction  between  a  donation  and  a  subscription  for 
stock  in  such  an  enterprise.  To  recognize  such  a  distinction  is  to  disregard 
the  fundamental  theory  of  aid  to  railroads.  That  is  not  to  make  the  munici- 
pality a  stockholder  for  dividends  on  stock,  or  direct  returns  from  an  invest- 
ment for  profit,  but  to  aid  the  enterprise  for  expected  benefits  to  result  to  the 
public  from  its  success.  The  end  to  be  accomplished,  and  not  the  means  of 
its  accomplishment,  by  assistance  from  the  municipality,  is  the  matter  to  be 
considered." 

The  liability  to  taxation  is  one  of  the  concessions  and  sacrifices  for  the 
general  good  which  every  citizen  is  required  to  make  when  he  becomes 
a  member  of  the  body  politic. 

Again,  if  the  question  turned  upon  the  matter  of  taking  stock,  it  would 
follow  that  a  city  or  county  would  be  authorized  to  take  stock  in  any  pri- 
vate enterprise,  like  farming,  insurance,  or  manufacture,  and  tax  the 
people  to  pay  for  the  same.  But  no  court  would  ever  hold  that  this 
could  be  done.  The  purpose  must  be  a  public  purpose,  and  the  use  a 
public  use,  in  order  to  invoke  the  taxing  power.  It  is  of  the  very  es- 
sence of  a  tax  that  the  money  should  be  raised  for  a  public  purpose,  and 
be  laid  according  to  some  rule  of  uniformity;  otherwise,  it  would  be  an 
arbitrary  exaction  amounting  to  confiscation.  Equality  of  taxation  means 
equality  of  sacrifice,  and  is  required  for  the  same  reason  that  it  ought  to 
be  in  ail  afiairs  of  government,  which  should  make  no  distinction  of  per- 
sons or  classes.  Mills,  Pol.  Econ.  (5th  Ed.)  296.  But  if  the  purpose 
be  public,  and  the  rule  uniform,  it  was  never  held  that  there  must  be 
any  other  compensation  than  the  supposed  general  benefit  arising  out  of 
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the  public  use  to  which  the  money  is  appropriated.  If  the  use  is  pub- 
lic, there  is  no  need  that  the  county  should  become  an  owner  in  the  cor- 
poration to  support  taxation.  If  not  public,  the  taking  of  stock,  and 
becoming  part  owner,'  would  do  nothing  towards  the  support  of  such 
right.  The  distinction  is  too  trivial  and  unsubstantial  for  any  court  to 
stand  upon.  The  supreme  court  of  Wisconsin  could  well  afford  to  stand 
alone  upon  this  question,  if  it  had  a  considerable  basis  of  reason  and  ar- 
gument to  support  it.  But,  in  looking  through  the  cases  that  have 
taken  that  side  of  the  question,  I  cannot  avoid  the  conviction  that  the 
conclusions  reached  have  been  founded  quite  as  much  upon  what  might 
be  regarded  as  a  wholesome  distrust  of  the  legislative  discretion  as  upon 
any  solid  legal  basis.  But  this  power  of  taxation  must  be  lodged  some- 
where. It  is  properly  a  legislative  power,  and  who  can  say  that  the 
people  have  erred  in  intrusting  it,  under  the  constitution,  to  the  legia- 
lative  will?  And  the  decision  of  the  question  as  to  what  is  a  public  use, 
in  such  a  degree  as  to  authorize  taxation  in  its  support,  would  seem  to 
be  one  as  properly  to  be  lelt  to  the  politician  and  statesman  as  to  a  judge 
on  the  bench.  There  is  no  patented  monopoly  on  political  wisdom; 
and,  if  it  is  the  duty  of  the  legislature  to  keep  within  constitutional  lim- 
its, it  is  no  less  the  duty  of  the  judiciary  to  do  the  same  thing.  Both 
are  liable  to  err,  but  each  should  do  its  utmost  to  keep  within  its  own 
proper  jurisdiction.  If  the  legislature  abuses  its  discretion,  as  is  liable 
to  be  the  case,  the  people  have  it  in  their  power,  always,  to  correct  the 
evil,  either  by  choosing  representatives  to  carry  out  their  will,  or  by 
amending  the  organic  act,  as  has  been  done  in  some  of  the  states,  so  as 
to  either  limit  the  power  of  taxation  for  railroad  purposes,  or  abolish  it 
altogether.  But  in  a  majority  of  the  states  the  power  is  still  in  force, 
and,  though  it  may  have  been  abused  in  some  instances,  possibly  the 
advancement  of  the  public  interest  has  been  as  w^ell  attained  and  con- 
served under  such  legislation  as  it  would  have  been  without  it;  and  at 
any  rate,  whatever  we  may  think  of  the  policy,  after  so  many  millions 
of  lands  and  money  have  been  given  away  by  congress,  and  by  the  peo- 
ple of  the  states,  it  would  seem  almost  too  late  now  to  question  the  au- 
thority. The  power  of  legislation  on  the  part  of  the  states  is  general, 
and  not  specially  delegated.  It  is  broader  than  that  of  congress;  and 
yet  it  is  settled  beyond  question,  by  the  highest  authority,  that  the  vari- 
ous acts  of  congress  donating  the  public  lands  to  aid  in  the  construction 
of  railroads  are  constitutional  and  valid  laws. 

It  may  be  noted  that  the  chief  justice,  in  the  opinion  in  Whiting  v. 
Railroad  Co.,  refers  to  the  case  of  Banson  v.  Vernon,  then  an  unreported 
case,  by  the  supreme  court  of  Iowa,  since  reported  in  27  Iowa,  28,  as 
sustaining  the  conclusions  arrived  at  by  the  majority  of  the  court  in  the 
Wisconsin  case;  and  so  it  did,  indeed.  But  after  that  decision  the  leg- 
islature of  Iowa  re-enacted  the  same  statute  with  amendments,  but  not 
changing  the  principle  of  the  law  in  any  respect;  and  the  supreme  court, 
in  a  very  well  considered  opinion,  held  the  law  valid,  disregarding  their 
previous  decision  in  Hanson  v.  Vernon.  See  Stewart  v.  Pdk  Co.,  80  Iowa, 
9.     The  act  in  Iowa  provided  "that  it  shall  be  lawful  for  any  township, 
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incorporated  town,  or  city  to  aid  in  the  construction  of  any  projected 
railroad  in  this  st<ate,  as  hereinafter  provided."  Laws  1870,  c.  102,  § 
1.  The  act  did  not  provide  for  the  taking  of  any  stock,  or  any  special 
compensation  to  the  towns  and  cities  to  be  taxed.  The  court,  in  a  well- 
reasoned  opinion  by  MniLER,  J.,  held  that  the  taxing  power  is  one  of 
the  sovereign  powers  vested  in  the  general  assembly,  and  not  being  lim- 
ited, either  expressly  or  by  dear  implication, by  the  constitution,  to  the 
condition  of  making  compensation,  the  judicial  power  possesses  no 
authority  to  thus  limit  it.  So  that  about  all  the  aid  and  comfort,  so 
far  as  authority  goes,  which  the  courts  of  Wisconsin  can  rely  upon, 
are  the  decisions  in  Michigan.  The  decisions  there  have  been  pronounced 
by  a  very  able  judge,  and  rest  upon  somewhat  more  consistent,  if  not 
broader,  grounds,  as  they  make  no  distinction  between  aid  with  and 
without  subscription  for  stock.  But  Judge  Cooley,  in  the  leading?  case 
on  the  subject,  (People  v.  Township  Board  of  Sale-m^  20  Mich.  452,)  finally 
rests  the  case  upon  the  fact  that  the  policy  of  the  state  in  respect  to 
building  railroads  had  changed.     He  says: 

"Our  policy  in  that  respect  has  changed.  Kailroads  are  no  longer  public 
works,  but  private  property,  •  •  *  It  was  at  one  time,  in  this  state, 
deemed  true  policy  that  the  government  should  supply  railroad  facilities  to 
the  traveling  and  coramercial  public;  and  while  that  policy  prevailed  the 
right  of  taxation  for  ttie  purpose  was  unquestionable.'' 

To  my  mind,  this  admission  gives  away  the  entire  argument,  so  far 
as  the  question  of  constitutional  power  is  concerned.  How  a  constitu- 
tion could  be  changed  by  a  change  of  policy,  without  changing  the  con- 
stitution itself,  is  not  so  easy  to  see;  and  how  the  policy  was  changed  so 
long  as  the  legislature,  in  plain  terms  and  by  express  enactment,  still 
continued  to  provide  for  aid  by  the  several  towns  and  counties  of  the 
sta^e.  is  also  not  ver}'  apparent.  Indeed,  the  dimensions  of  such  an  ar- 
gument, "to  any  thick  sio;ht,  are  invincible."  I  had  supposed,  to  ren- 
der a  law  unconstitutional,  it  must  contravene  some  express  provision 
of  the  constitution,  and  not  some  supposed  general  polic}*  not  manifested 
by  express  terms,  {Pattison  v.  SupemsorSj  13  CaL  175,)  and  also  that 
if  an  act  of  the  legislature  may  be  valid  or  not,  according  to  circum- 
stances, a  court  would  be  bound  to  presume  that  such  circumstances  ex- 
isted as  would  render  it  valid,  (^Talbot  v.  Hudson^  16  Gray,  417.)  The 
learned  judge,  in  his  invaluable  work  upon  Constitutional  Limitations, 
teaches  us  a  safer  and  better  doctrine.  He  says,  using  the  language  of 
Judge  Baldwin,  of  the  supreme  court  of  the  United  States; 

"The  rule  of  law  upon  this  subject  appears  to  be  that,  except  where  the 
constitution  has  imposed  limits  upon  the  legislative  power,  it  must  be  consid- 
ered as  practically  absolute,  whether  it  operate  according  to  natural  justice  or 
not,  in  any  particular  case.  The  courts  are  not  the  guardians  of  the  rights 
of  the  people  of  the  state,  except  as  those  rights  are  secured  by  some  constitu- 
tional provision  which  comes  within  the  judicial  cognizance.  The  protection 
against  unwise  or  oppressive  legislation,  within  constitutional  bounds,  is  by 
an  appeal  to  the  justice  and  patriotism  of  the  representatives  of  the  people. 
If  this  fail,  the  pt^ople,  in  their  sovereign  capacity,  can  correct  the  evil;  but 
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courts  cannot  assume  their  rights."    Coolej,  Const.  Lim.  (5th  Ed.)  201; 
Bennett  v.  Boggs,  Baldw.  74. 

Again: 

''Nor  are  the  courts  at  liberty  to  declare  an  act  void  because,  in  their  opin- 
ion, it  is  opposed  to  a  spirit  supposed  to  pervade  the  constitution,  but  not 
expressed  in  words.  *  *  *  •  It  is  difficult,*  says  Mr.  Senator  Verplanclc, 
*  upon  any  general  principles,  to  limit  the  omnipotence  of  the  sovereign  leg- 
islative power  by  judicial  Interposition,  except  so  far  as  the  express  words  of 
a  written  constitution  give  that  authority.'"  Cooley,  Const,  lim.  205;  Feo- 
pie  V.  FisTier,  24  Wend.  215- 

Still  again,  Judge  Cooley  says: 

"The  legislature  Is  to  make  laws  for  the  public  good,  and  not  for  the  bene- 
fit of  individuals.  It  has  control  of  the  public  moneys,  and  should  provide 
for  disbursing  them  only  for  public  purposes.  Taxes  should  only  be  levied 
for  those  purposes  which  properly  constitute  a  public  burden.  But  what  is 
for  the  public  good,  and  what  are  public  purposes,  and  what  does  properly 
constitute  a  public  burden,  are  questions  which  the  legislature  roust  decide 
upon  its  own  judgment,  and  in  respect  to  whicti  it  is  vested  with  a  large  dis- 
cretion, which  cannot  be  controlled  by  the  courts,  except,  perhaps,  where  its 
action  is  clearly  evasive,  and  where,  under  pretense  of  a  lawful  authority,  it 
has  assumed  to  exercise  one  that  is  unlawful.  Where  the  power  which  is  ex- 
ercised is  legislative  in  its  character,  the  courts  can  enforce  only  those  limita- 
tions which  the  constitution  imposes,  and  not  those  implied  restrictions 
which,  resting  In  theory  only,  the  people  have  been  satished  to  leave  to  the 
judgment,  patriotismf  and  sense  of  justice  of  their  representatives."  Const. 
Lim.  *129. 

Now,  one  would  suppose  that  it  would  require  but  a  cursory  view  of 
this  question  upon  its  merits,  allowing  that  there  were  no  precedents  on 
the  subject,  and  the  question  was  now  to  be  considered  de  novo,  to  see 
that  there  is  absolutely  no  limitation  upon  this  power  in  the  state  con- 
stitution, I  have  always  learned,  and  have  never  heard  it  questioned, 
that  the  general  assembly  of  a  state  may  lawfully  exercise  all  the  legis- 
lative power  that  any  free  state  possesses,  except  so  far  as  it  is  limited 
by  the  state,  or  by  the  United  States,  constitution.  All  sovereignty 
originally  inheres  in  the  people,  and  the  people  have  divided  it  into 
three  great  governmental  divisions, — ^legislative,  executive,  and  judicial. 
It  is  quite  different  in  that  country  from  whence  we  derive  our  laws. 
In  Great  Britain,  the  parliament,  and,  as  we  might  with  propriety  say, 
the  house  of  commons,  in  these  later  times,  has  grown  to  the  stature  of 
a  supreme  executive  as  well  as  legislative  council,  besides  wielding  no 
small  modicum  of  judicial  authority.  See  Bryce,  Amer.  Com.  (1st  Ed.) 
278.  The  English  people  are  ruled  by  the  house  of  commons.  Bageh. 
Eng.  Const.  206.  He  would  be  a  bold  judge,  indeed,  in  England,  who 
should  refuse  to  enforce  a  statute  passed  by  the  parliament,  because  con- 
trary to  the  English  constitution,  and  in  doing  so  would  but  marshal  the 
wa}'  for  his  own  impeachment.  A  law  in  England  which  changes  the 
constitution  is  still  a  law,  and  must  be  enforced  by  the  courts.  Lord 
Coke  has  said : 
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'*The  English  parliament  may  do  anything  which  is  not  naturally  impossi- 
ble to  be  done.  It  may  alter  the  succession  of  the  crown,  as  it  h^s  done  in 
more  than  one  instance,  or  change  the  constitation.  But  it  cannot  prevent 
earthquakes,  nor  alter  the  course  of  the  seasons." 

Except  in  a  few  particular  instances,  such  as  passing  upon  the  quali- 
fications of  its  own  members,  punishing  for  contempt,  and  the  exercise 
of  the  power  of  impeachment,  and  trial  thereon,  a  state  legislature  can- 
not exercise  either  executive  or  judicial  power.  But  in  respect  to  purely 
legislative  authority  the  legislature  is  omnipotent,  unless  restrained  and 
limited  by  constitutional  enactment;  and  it  is  not  necessary,  in  any 
case,  to  look  into  the  constitution,  as  we  must  into  the  United  States 
constitution  to  ascertain  the  power  of  congress,  to  find  the  authority  for 
legislative  action.  It  may  exercise  all  that  grand  residuum  of  legislative 
power  that  belonged  originally  to  the  people,  and  has  not  been  conferred 
by  them  upon  congress,  nor  prohibited  to  the  legislature  by  provision 
of  the  state  constitution.  We  look  into  the  constitution  of  the  United 
States  for  grants  of  legislative  power,  but  into  the  constitution  of  the  state 
to  ascertain  if  any  limitations  have  been  imposed  upon  the  complete 
power  with  which  the  legislative  department  of  the  state  was  vested  in 
its  creation.  Cooley,  Const.  lim.  207.  No  doubt  the  severest  limita- 
tion upon  the  legislative  power  comes  through  this  strict  division  of  the 
governmental  powers  of  the  state.  Many  things  which  parliament  might 
do,  a  state  legislature  could  not,  on  account  of  this  written  limitation. 
A  court,  by  its  judgment  and  execution  founded  on  due  process  .of  law, 
ma}'  take  the  land  or  money  of  one  person,  and  hand  it  over  to  another, 
though  the  purpose  be  not  public  at  all.  But  this  is  a  judicial  power, 
and  cannot  be  exercised  by  the  legislature.  Now,  it  seems  quite  clear 
that  as  the  legislature  has  the  general  authority  to  raise  taxes,  in  its  own 
discretion,  although  the  power  to  tax  includes  the  power  to  destroy,  as 
said  by  Chief  Justice  Marshall, — there  being  no  limit  upon  the  power 
except  what  conies,  if  at  all,  through  this  division  of  the  powers  of  the 
state  into  legislative,  executive,  and  judicial, — the  courts  ought  to  exer- 
cise great  caution,  and  proceed  upon  no  uncertain  ground,  in  adjudging 
a  law  to  be  unconstitutional,  and  therefore  void,  which  by  its  very  enact- 
ment has  been  pronounced  constitutional  and  valid  by  two  equal  and 
co-ordinate  departments  of  the  government.  And  such  is  the  rule  laid 
down  by  the  courts.  No  law  should  be  pronounced  unconstitutional 
unless  it  is  clearly  so.  If  there  is  reasonable  doubt,  the  legislative  and 
executive  departments  of  the  state  having  pronounced  it  constitutional, 
and  the  presumptiyn  being  always  in  favor  of  its  constitutionality,  the 
court  should  enforce  the  law,  unless  clearly  convinced  that  the  legislature 
has  transcended  its  powers.  The  court  of  errors  of  New  York,  in  Clark 
V. Peopte,  26  Wend.  699,  says: 

''The  courts  ought  not,  except  in  cases  admitting  of  no  doubt,  to  take  upon 
themselves  to  say  that  the  legislature  has  exceeded  its  powers.  ** 


In  Santo  v.  State^  2  Iowa,  208,  the  court  said: 
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"Although  the  power  is  unlvenJally  admitted,  its  exercise  is  considered  of 
the  most  delicate  and  responsible  nature,  and  is  not  resorted  to  unless  the  case 
be  clear,  decisive,  and  unavoidable.*' 

Similar  language  is  used  by  the  court  in  Morrison  v.  Springer,  15  Iowa, 
304.  In  Perry  v.  Keeney  56  N.  H.  530,  a  case  where  the  authority  of 
the  legislature  to  empower  towns  to  tax  themselves  to  aid  in  the  con- 
struction of  railroads  was  under  review  by  the  court,  Judge  Ladd,  speak- 
ing for  the  court,  said: 

"In  one  view,  the  duty  of  the  court  is  extremely  plain  and  simple.  In  an- 
other, it  is  very  delicate,  and  not  free  from  difficulty.  We  have  not  to  inquire 
into  the  policy  of  the  law,  or,  if  the  purpose  be  admitted  to  be  public,  whether 
the  supposed  public  good  to  be  attained  was  sufficient  to  justify  the  legislature 
in  conferring  upon  two-thirds  of  the  legal  voters  of  a  town  tho  power  to  de- 
vote, not  only  their  own  property,  but  that  of  the  unwilling  other  tltlrd,  to 
such  a  purpose.  All  mere  questions  of  expediency,  and  ail  questions  respect- 
ing the  just  operation  of  the  law,  within  the  limits  prescribed  by  the  consti- 
tution, were  settled  by  the  legislature  \yhen  it  was  enacted.  The  court  have 
only  to  place  the  statute  and  the  constitution  side  by  side,  and  say  wliether 
there  is  such  a  conflict  between  the  two  that  they  cannot  stand  together.  If, 
upon  such  examination,  there  appeai-s  to  be  a  conflict,  and  if  the  conflict  is  so 
clear  and  palpable  as  to  leave  no  reasonable  doubt  that  the  legislature  have 
undertaken  to  do  what  they  were  prohibited  from  doing  by  the  constitution, 
the  court  cannot  avoid  the  high,  though  unwelcome,  duty  of  declaring  the 
statute  inoperative,  because  the  constitution,  and  not  the  statute,  is  the  para- 
mount law,  and  the  court  must  interpret  and  administer  all  the  laws  alike." 

The  supreme  court  of  Vermont,  with  the  same  question  before  it,  has 
also  said: 

"It  is  obvious,  therefore,  in  dealing  with  this  question  of  constitutional 
power,  that  the  presumptions  are  all  in  favor  of  the  validity  of  the  action 
called  in  question;  and,  if  we  find  invalidity  at  all,  it  must  be  upon  clear  and 
irrefragable  evidence  that  the  action  challenged  is  in  conflict  with  some  ex- 
press provision  of  the  organic  law,  or  its  necessary  implications."  Toim  of 
Betmington  v.  Park,  50  Vt.  191.  Also,  to  the  same  effect.  Lane  v,  Dorman, 
3  Scam.  238;  Foster  v.  Bank,  16  Mass.  245;  Hartford  Bridge  Co.  v.  Union 
Ferry  Co.,  29  Conn.  227. 

In  any  view  we  may  take  of  the  case,  the  use  is  a  public  one;  and  an 
accumulation  of  the  different  views,  if  there  were  space  and  need  for  such 
illustration,  would  serve  to  throw  further  light  on  the  question.  The 
owners  of  railroads  are  common  carriers.  They  cannot  distinguish  be- 
tween different  persons.  They  must  carry  for  all  that  come,  and  for 
reasonable  rates,  controllable  by  the  public.  If  they  refuse  to  receive 
freight  that  is  offered,  they  are  liable  to  an  action  in  damages;  and,  in- 
deed, in  such  case  the  aggrieved  party  would  not  Qonfinedto  the  slow 
remedy  by  action,  but  might  sue  out  a  'mandamus  to  compel  the  corpo- 
ration to  carry  his  goods.  They  must  provide  adequate  and  sufficient 
rolling  stock  to  do  the  business  offered,  and  cannot  excuse  themselves 
for  not  receiving  freight  or  passengers  on  the  ground  of  the  lack  of  any 
of  these  things  which  it  is  in  their  power  to  provide.  Apply  any  of 
these  tests  to  a  corporation,  the  use  of  whose  property  is  private,  and  the 
distinction  between  a  private  and  public  use  is  apparent.     Now,  the 
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question  presents  itself  something  in  this  shape:  Is  it  clear,  beyond  any 
reasonable  doubt,  and  by  evidence  irrefragable,  that  the  use  of  a  railroad 
is  not  a  public  use?  If  the  use  is  strictly  private,  then  the  legislature 
cannot  authorize  taxation  in  its  aid,  because  it  cannot  take  the  property 
or  money  of  one  person,  and  hand  it  over  to  another,  with  or  without 
compensation,  for  a  mere  private  purpose.  But,  if  the  use  be  a  public 
use,  then  it  is  admitted  that  the  legislature  may  levy  a  tax  to  aid  in  the 
construction.  It  seems  almost  a  self-evident  proposition  that  the  use  of 
a  railroad  is  public.  It  is  so  as  a  matter  of  common  knowledge.  It 
has  been  so  adjudged  by  the  United  States  suprenie  court,  and  by  the 
highest  courts  in  every  state  in  the  Union,  for  the  purpose  of  invoking 
the  power  of  eminent  domain  in  the  condemnation  of  real  estate  for  right 
of  way,  depot  grounds,  round-houses,  freight-yards,  etc.  Indeed,  this 
power  was  thoroughly  settled  in  the  leading  case  of  Beekman  v.  Railroad 
Co,,  3  Paige,  45,  and  has  never  been  questioned  since.  Under  the  con- 
stitution of  this  state,  and,  I  apprehend,  all  the  states,  this  power  can- 
not be  exercised  by  the  legislature  except  for  a  public  use,  and  upon 
payment  of  a  just  compensation;  and  this  great  power  the  state  might 
no  doubt  exercise  without  compensation  awarded,  but  for  such  con- 
stitutional limitation.  Allowing  this  to  be  the  true  doctrine  in  this  and 
all  of  the  states,  who  will  say  that  the  use  of  a  railroad,  although  owned 
by  a  private  corporation,  is  so  clearly  and  universally  a  public  use  where 
the  question  arises  as  to  the  lawful  exercise  of  the  power  of  eminent  do- 
main, but  that,  when  the  kindred  question  of  taxation  is  raised,  it  is 
just  as  clearly,  and  beyond  reasonable  doubt,  not  a  public,  but  a  private, 
use?  One  would  think  it  were  not  in  the  power  of  dialectics  to  maintain 
such  a  proposition,  and  that  the  Socrates  of  Plato  would  quail  at  the 
task;  and,  after  reading  and  rereading  the  opinions  of  Chief  Justice 
Dixon  and  of  Judge  Cooley,  where  this  Herculean  labor  is  undertaken, 
I  find  it  quite  impossible  to  call  to  mind  the  reasoning  by  which  they 
severally  arrive  at  their  conclusions.  One  would  suppose,  if  a  reason 
could  be  given  for  such  a  distinction,  it  niight  be  stated  in  few  words, 
and  in  a  form  to  be  appreciable  to  the  ordinr.ry  understanding.  But, 
after  reading  through  pages  and  folios,  there  is  not  much  to  remember 
but  words,  which  seem  all  the  more  difficult  to  fix  in  the  mind  on  ac- 
count of  the  lack  of  matter  which  attends  them. 

The  question  is  well  stated  by  the  supreme  court  of  New  Hampshire, 
in  Perry  v.  Keene,  as  follows: 

*'The  argument  then  admits  that  the  use  is  public,  but  holds  that  it  is  not 
sufficiently  public,  or  is  not  public  in  the  particular  way,  to  bring  it  within 
the  category  of  objects  for  which  taxes  may  be  imposed.  Either  in  degree  or 
kind,  the  public  quality  which  it  confessedly  possesses  falls  short  of  that  re- 
quired by  the  constitution  to  justify  an  exercise  of  the  taxing  power.  It  is 
incumbent  on  those  who  undertake  to  maintain  this  distinction  to  point  out 
elearly  the  differences  on  which  it  rests.  An  assertion  that  it  does  exist  is 
not  enough;  nor  is  the  argument  advanced  by  a  repetition  of  sucli  assertion, 
even  though  made  in  confident  and  emphatic  terms.  What  is  the  rule  where- 
with we  j^re  to  determine  when  a  given  public  use  is  of  a  character  to  war- 
rant the  exercise  of  one  power,  and  not  the  other?    What  is  the  principle  to 
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be  applied?  No  one  will  contend  that  the  power  of  eminent  domain,  and  the 
taxing  power,  though  similar,  are  in  all  respects  identical;  but  all  agree  that 
neither  can  be  exercised  except  for  a  public  end.  Which  Is  the  higher  power; 
or,  in  other  words,  which  requires  the  greater  public  exigency  to  call  it  forth? 
What  is  the  nature  of  those  objects  which  lie  on  one  side  of  the  line,  and  what 
of  those  upon  the  other  side?  Where  is  the  line  to  be  drawn,  and  what  are 
the  reasons  that  determine  its  location?  These  are  some  of  the  questions  not 
to  be  evaded  or  met  with  much  speech  and  ingenious  ratiocination «  but  to  be 
answered  fairly  and  clearly,  before  a  court  can  say  that  the  legislature  have, 
beyond  all  reasonable  doubt,  transcended  their  constitutional  powers  in  declar- 
ing tliat  a  use  which  is  of  .such  character — that  is,  public  in  such  sense  that 
private  property  may  be  taken  and  appropriated  in  its  behalf — is  also  public 
in  such  a  sense  that  taxes  may  be  levied  in  its  beiialf.  In  those  cases  to 
which  we  have  been  referred  by  plaintiff's  counsel,  where  an  attempt  to  do 
this  is  made,  it  does  appear  to  me  the  failure  has  been  rendered  only  more 
conspicuous  by  the  eminent  ability  of  those  who  have  undertaken  the  task; 
and,  after  a  most  careful  examination  of  those  cases,  if  we  were  told  that  a 
railroad,  being  a  public  use  for  which  the  lands  of  individuals  may  be  taken 
against  their  consent,  is  not  a  public  purpose  for  which  taxes  may  be  imposed, 
I  should  be  utterly  at  a  loss  what  sound  reason  to  give  for  the  distinction,  or 
in  what  terms  to  frame  a  rule  to  govern  the  future  action  of  the  legislature  in 
cases  of  a  like  description.  Unless  the  court  are  to  stand  between  the  people 
aud  their  representatives,  and  declare  when  the  latter  have  misjudged  in  their 
deliberations,  and  set  up  limits  to  the  legislative  powers  of  the  general  court 
not  found  in  the  organic  law  of  the  state,  it  is  clear  to  my  mind  that  this  law 
cannot  be  annulled  by  a  judicial  sentence  or  decree."    56  N.  H.  540. 

The  state  has  always  exercised  the  authority  to  tax  the  people  to  build 
and  maintain  highways,  and  the  authority  is  not  questioned.  It  may 
do  so  itself,  or  through  individuals  or  corporations,  and  authorize  the 
establishment  of  toll-gates.  It  may  build  a  road  through  the  state,  or 
any  part  of  it.  It  may  authorize  a  town  or  county  to  build  a  town  or 
county  road,  and  tax  its  people  for  its  construction  and  maintenance. 
This  power  has  been  recognized  and  practiced  from  very  ancient  days, 
and  from  the  first  dawn  of  civilized  life.  It  was  common  in  the  times 
of  the  Roman  empire,  and  has  come  down  to  us  from  immemorial  days, 
and  through  immemorial  usage.  It  has  always  been  exercised  in  this 
country  from  the  first  settlement  of  the  colonies.  The  practice  and  the 
principle  are  older  than  the  common  law,  or  the  present  nations  of  the 
world,  and  have  been  transmitted  to  us  from  a  period  now  darkened  to 
view  by  time  and  distance.  Laying  aside,  then,  the  question  of  public 
policy,  of  which  the  state  must  judge,  why  should  the  naked  authority 
be  now  questioned  si  in  pi}'  because  the  necessities  of  civilization  have  de- 
manded a  more  commodious  method  of  travel  than  the  old  common  high- 
way could  afford?  The  following  are  some  of  the  leading  cases  on  the  sub- 
ject: Beekman  v.  Railroad  Go. ,  8  Paige,  45 ;  Brocaw  v.  OibaonOo. ,  73  Ind. 
543;  AUison  v.  Railway  Co, ,  10  Bush,  1 ;  Tmm  of  Bennington  v.  Park^  50  Vt. 
192;  Perry  v.  Keene,  56  N.  H.  514;  Walker  y'  Oity  of  Oindimati,  21  Ohio 
St.  14;  Sharpleas  v.  Mayor  of  Philadelphia,  21  Pa.  St.  147;  Railroad  Co.  v. 
Smith,  62  111.  268;  HaUeiibeck  v.  Hahn,  2  Neb.  377;  Ex  parte  Sdma  &  0. 
R.  Co.,  46  Ala.  696;  Davidson  v.  Oommimoners,  18  Minn.  482,  (Gil. 
432;)  Railroad  Co.  v.  McDmald,  53  Miss.  240;  People  v.  Mildiell,  35  N.  Y. 
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651 ;  Otbbont v. RaUroad  Co. , 36  Ala. 410 ;  'niomson v.  Lee  Co., Z  Wall.  327 ; 
Bloodgood  v.  RaOroad  Co.,  18  Wend.  10;  Worcester  v.  Railroad  Corp,,  4 
Mete.  664;  Steioart  v.  Polk  Co.,  30  Iowa,  9;  Town  of  Queensbury  v.  Culver, 
19  Wall.  83;  Railroad  y.  County  of  Otoe,  16  Wall.  667;  Olcott  v.  Super- 
vigors,  Id-  678;  LouimHe  v.  Bank,  104  U.  S.  469;  Fairfield  v.  County  of 
OallaHn,  100  U.  S.  47;  County  of  MouUrie  v.  Fidrfidd,  105  D.  S.  370; 
St.  Joseph  1J>.  V.  Rogers,  16  Wall.  664;  Rogers  ▼.  Burlingtcn,  3  Wall.  664; 
MiteheU  v.  BuriingUm,  4  Wall.  270.  The  demurrer  is  overruled,  and  de- 
fendants given  30  days  in  which  to  answer  the  bill  of  complaint* 


National  Tubb-Wobks  Co.  v.  Ballou. 
idrcuU  CQUf%  8.  D.  New  Fork.   October  20, 1889.) 
On  Demurrer* 

Wallace,  J.  The  demurrer  to  the  bill  must  be  sustdned,  upon  the 
authority  of  the  previous  decisions  of  this  court  in  Claftm  v.  McDermoU, 
12  Fed.  Rep.  376,  and  Walser  v.  SeUgman,  18  Fed.  Rep.  416.  As  those 
cases  were  decided  by  me,  I  feel  free  to  say  that  I  doubt  whether  they 
do  not  adopt  a  too  technical  view  of  the  right  of  a  creditor  whose  judg- 
ment has  been  obtained  against  his  debtor  at  the  place  of  his  domicile, 
and  whose  execution  has  been  issued  there,  and  returned  unsatisfied,  to 
maintain  a  creditors'  bill  in  a  court  of  another  state;  and  I  may  be  per- 
mitted to  express  the  hope  that  the  present  case  may  be  taken  to  the  su- 
preme court  for  review. 


Globe  Rolldig-Mill  Co.  v.  Baixou  ei  oL 
(CircwU  Court,  &  D.  New  Fork.    May  ft,  1S90.) 

OasDiTomt*  Bill— GoBPOBATioN— JuRisDionoiT. 

Judgment  against,  an  insolvent  corporation  In  the  state  of  Its  organization,  and 
return  of  execution  unsatisfled,  wiU  not  authorise  a  biU  by  the  judgment  creditor 
in  another  state,  where  no  Judgment  has  been  recovered  against  it,  to  enloroe  {Mo- 
ment of  a  subscription  to  its  stoclb 

In  Equity.     On  demurrer. 
/•  Z>.  Brawncn^  for  plaintiff. 
Uwmas  Thacher^  for  defendants. 

Shtfuan,  J.  This  is  a  demurrer  to  the  plaintiff's  bill  In  equity.  The 
bill  alleges  that  the  defendant  subscribed  to  the  capital  stock  of  an  Ohio 
railroad  corporation,  which  subscriptions  were  never  paid,  and  that  he 
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is  still  liable  thereon;  that  the  corporation  became  insolvent;  and  that 
the  plaintiff,  one  of  its  creditors,  recovered  judgment  against  it  in  an 
Ohio  state  court,  upon  which  judgment  execution  was  returned  unsatis- 
fied. The  complainant  now  seeks,  by  this  bill,  in  behalf  of  itself  and 
the  other  creditors,  to  compel  payment  by  the  defendant  of  the  amount 
of  said  subscription  to  the  capital  stock.  No  judgment  has  been  recov- 
ered against  the  railroad  corporation  in  the  state  of  New  York.  In  the 
three  cases  of  Claflin  v.  McDermott^  12  Fed,  Rep.  375;  Wcdser  v.  Sdigmajiy 
13  Fed.  Rep.  416;  and  Natimial  Tube-Works  Co.  v.  Ballou,  ante,  749, — 
Judge  Wallace  held  that  a  creditors'  bill  in  this  court  could  not  be  sus- 
tained which  was  based  only  upon  a  judgment  obtained  against  his 
debtor  in  a  state  court  at  the  place  of  his  domicile,  in  another  state,  and 
upon  an  unsatisfied  execution  issuing  out  of  that  court,  no  judgment 
having  been  recovered  in  this  state.  No  distinction  of  importance  is  per- 
ceived, and  none  has  been  pointed  out,  between  the  last  two  cases  and 
this  case.  .  The  bill  does  not  seem  to  be  authorized  by  any  statute  which 
permits  the  liability  to  be  enforced  by  an  immediate  resort  to  a  court  of 
equity  in  case  of  the  insolvency  of  the  corporation.  In  the  Tube-Works 
Co,  Case  the  judge  says  that  he  doubts  whether  a  too  technical  view  has 
not  been  adopted  in  the  preceding  cases,  and  hopes  that  the  last  case 
ma}'  be  taken  to  the  supreme  court  for  review,  which  has  been  done. 
Unless  a  valid  distinction  can  be  shown  between  the  case  at  bar  and  the 
preceding  cases,  the  demurrer  must  be  sustained,  in  the  present  state  of 
the  decisions  in  this  circuit.     The  demurrer  is  sustained. 


Massachusetts  &  S.  Const.  Co.  v.  Township  of  Cherokee  et  oL 

(Circuit  Court,  D.  South  Carolina,    June  23, 1890.) 

Rait^roads— Municipal  Aid— Delivert  op  Bonds. 

18  St.  at  Large  S.  C.  366,  authorized  certain  townships  to  issue  bonds  in  aid  of  a 
railroad,  which  was  done ;  and  they  were  deposited  with  a  trust  company  to  be  de- 
livered to  complainant,  which  was' building  the  railroad,  when  the  road  was  shown 
to  be  complete  by  certificate  of  its  engineer,  indorsed  by  the  chairman  of  county 
commissioners  of  the  county  in  which  the  township  was.  The  chairman  refused  to 
make  such  indorsement  on  the  strength  of  a  decision  of  the  state  supreme  court 
that  the  issue  of  bonds  was  void,  as  there  was  no  law  conferring  on  townships  corpo- 
rate functions,  they  being  merely  territorial  divisions.  But  thereafter  the  legis- 
lature passed  an  act  (20  St.  at  Large,  12)  expressly  recognizing  the  bonds  as  a 
township  debt,  and  authorizing  the  levy  of  a  tax  to  pay  them.  Meld  that,  as  the 
road  had  been  completed,  the  delivery  of  the  bonds  to  complainant  should  be  de- 
creed. 

Appeal— Bond— Amount. 

On  appeal  from  such  decree  for  the  specific  delivery  of  the  bonds,  the  amount  of 
the  supersedeas  bond,  under  supreme  court  rule  No.  29,  will  be  fixed  to  cover  the 
coupons  already  due  and  to  mature  in  four  years,  with  7  per  cent,  interest,  10  per 
cent,  damage  on  the  aggregate  of  interest,  and  the  costs. 

In  Equity. 

Lord  tfc  Hyde  and  Javties  N.  Hart,  for  complainant. 

C.  -R.  Miles,  Ira  B.  Jones,  and  W.  B.  WiJ^n^  Jr.^  for  defendants. 

Before  Bond  and  Simonton,  JJ. 
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SiMONTON,  J.  In  1878  the  general  assembly  of  South  Carolina  incor- 
porated the  Georgetown  &  North  Carolina  Narrow-Gauge  Railroad  Com- 
pany. This  act  was  amended  in  1882,  1883,  and  1885.  The  only 
amendments  which  bear  on  this  case  are  one  by  which  the  name  of  tlie 
corporation  was  changed  into  that  of  the  Charleston,  Cincinnati  &  Chi- 
cago Railroad  Company,  and  the  one  providing  that  townships,  on  cer- 
tain conditions,  were  authorized  to  subscribe  to  this  road.  This  last 
amendment  is  in  these  words,  (18  St.  at  Large  S.  C.  p.  366:) 

"Sec.  11.  It  shall  and  may  be  lawful  for  any  county  or  township  interested 
in  the  construction  of  the  said  railroad  to  subscribe  to  its  capital  stock  such 
sums  as  a  majority  of  the  voters  voting  at  an  election  tield  for  that  purpose 
may  authorize  the  county  commissioners  to  subscribe,  which  subscription 
shall  be  made  at  7  per  cent,  coupon  bonds,  payable  twenty-tive  years  after  the 
date  thereof,  and  to  be  of  the  denomination  of  $100,  $500,  and  $1,000." 

"Sec.  14.  Such  counties  and  townships  as  shall  vote  for  subscriptions  are 
hereby  created  bodies  politic  and  corporate  under  their  respective  names,  and 
are  vested  with  powers  necessary  for  carrying  out  the  provisions  of  this  act; 
and  the  county  commissioners  of  any  county  so  incorporated,  or  of  any  coun- 
ty in  which  shall  be  situated  any  township  so  incorporated,  are  hereby  de- 
clared to  be  the  corporate  agents  of  such  county  or  township." 

At  the  time  of  the  passage  of  this  act,  there  was  no  provision  in  the 
constitution  of  South  Carolina,  or  in  any  act  of  assembly  of  that  state, 
conferring  any  corporate  or  other  function  or  duty  on  townships.  They 
were  simply  territorial  names,  covering  a  certain  portion  of  a  county, 
used  for  convenience  only.  On  6th  September,  1885,  an  election  was 
held  under  this  act  in  Cherokee  toii^nship,  York  county,  and  a  subscrip- 
tion of  $25,000  voted  to  the  capital  stock  of  this  railroad  company. 
Thereupon  the  county  commissioners  of  York  county  made  the  subscrip- 
tion, and  prepared  and  executed  the  bonds.  By  an  agreement  made  be- 
tween the  railroad  company,  the  Massachusetts  &  Southern  Construction 
Company,  (the  complainants,)  and  the  county  commissioners,  these  bonds 
were  placed  in  the  hands  of  the  Boston  Safe-Deposit  <fe  Trust  Company, 
to  be  delivered  to  the  complainant  as  the  construction  progressed  between 
certain  points  in  this  township,  so  that,  upon  the  completion  of  the  road 
through  the  township,  all  the  bonds  should  be  delivered.  The  delivery 
was  to  be  made  upon  the  certificate  of  the  engineer  of  the  complainants 
that  the  road  had  been  so  completed,  indorsed  by  the  chairman  of  the 
board  of  the  county  commissioners.  'Under  this  agreement  the  road  wns 
built  through  this  township.  It  was  accepted  by  the  railroad  commis- 
sioners on  the  1st  day  of  December,  A.  D.  1888.  Sixteen  thousand 
six  hundred  dollars  of  bonds  have  been  delivered  to  the  complainants, 
leaving  $8,400  still  in  the  hands  of  the  Boston  Trust  Company.  The 
chairman  of  the  county  commissioners  of  York  county  refuses  to  indorse 
the  certificate  of  the  engineer  that  the  road  has  been  completed  through 
Cherokee  township,  although  he  admits  this  fact  to  be  true.  The  Boston 
Trust  Company  have  indorsed  the  bonds  as  required  by  the  agreement, 
and  have  them  in  hand  ready  for  delivery.  In  fact  the  company  is  anx- 
ious to  deliver  them,  and  are  only  awaiting  the  action  of  the  chairman 
of  the  county  commissioners.     They  have  no  claim  upon,  and  no  inter- 
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est  whatever  in,  the  bonds.  Tlie  bill  is  against  the  township,  setting 
out  these  facts,  praying  a  specific  performance  on  the  part  of  the  town- 
ship of  its  contract,  and  the  delivery  to  complainant  of  these  bonds,  and 
for  general  relief. 

The  refusal  of  the  chairman  of  the  board  of  county  commissioners  is 
based  on  this  ground:  The  supreme  court  of  South  Carolina,  at  April 
term,  1888,  after  these  bonds  had  been  prepared,  signed,  and  deposited 
with  the  Boston  Trust  Company,  decided  that  township  bonds  prepared 
and  issued  under  the  provisions  of  an  act,  in  this  respect,  like  the  one 
providing  for  these  bonds,  were  issued  without  constitutional  authority, 
and  were  void.  Floyd  v.  Perrin,  80  S.  C.  1,  8  S.  E.  Rep.  14.  It  may 
be  noted  that  the  chairman  of  the  county  commissioners  was  nftt  bound, 
under  the  agreement,  to  express  or  pass  any  opinion  on  the  validity  of 
these  bonds,  nor  was  he  to  exercise  any  discretion  whatever.  All  that 
he  was  to  do,  under  the  agreement,  was  to  state  a  fact,  to-wit,  that  the 
railroad  was  built  through  the  township.  The  consequences  of  that  fact 
he  was  in  no  sense  responsible  for,  as  the  board  had  already  done  every- 
thing towards  the  issue  of  the  bonds  upon  the  occurrence  of  the  fact  he 
was  called  upon  to  state.  The  case  of  Floyd  v.  Perrin  having  been  de- 
cided, the  legislature  passed  in  December,  1888,  an  act  to  provide  for 
the  payment  of  township  bonds  issued  in  aid  of  railroads  in  this  state. 
20  St.  at  Large,  12.  The  constitutionality  of  this  act  has  been  sustained 
in  State  v.  Whiteddea,  30  S.  C.  679.*  The  act  recites  that  certain  town- 
ships in  this  state  have  by  vote  expressed  willingness  to  be  taxed  to  pay 
bonds  issued  by  them  in  aid  of  certain  railroads,  which  bonds,  by  rea- 
son of  a  defect  in  the  acta  authorizing  their  issue,  have  been  declared  in- 
valid. For  the  purpose  of  carrying  into  efiect  the  expressed  will  of  the 
people  of  these  townships,  it  is  enacted  that  the  township  bonds  hereto- 
fore issued  by  county  commissioners,  as  the  corporate  agents  of  any 
township  in  this  state,  in  aid  of  any  railroad ,  by  vote  of  the  township, 
are  declared  to  be  debts  of  the  township  which  authorized  the  issue  of 
the  same,  the  interest  and  principal  to  be  paid,  by  a  tax  levied  annually 
on  such  township  for  that  purpose,  to  the  holders  of  such  bonds,  as  the 
interest  may  become  due  according  to  the  terras  thereof.  All  dividends 
on  stock  received  for  such  bonds  are  pledged  to  the  payment  of  such  in- 
terest. No  tax  shall  be  levied  until  the  road  is  completed  through  the 
township,  and  accepted  by  the  railroad  commissioners,  and  no  interest 
which  accrued  on  said  bonds  before  such  completion  is  to  be  paid.  This 
act  distinctly  recognizes  and  imposes  on  the  townships  these  bonds  as  a 
debt  of  the  township  to  be  paid  by  the  taxes  levied  on  it,  and  not  a  debt 
to  take  efiect  from  the  passage  of  the  act,  but  a  debt  payable,  as  to  its 
interest,  from  the  day  the  road  is  completed  through  the  township,  and 
is  accepted  by  the  railroad  commissioners.  The  bonds  issued  before  the 
act  was  passed  are  recognized  as  in  existence.  The  issue  of  no  new  bonds 
is  required,  and  such  bonds  are  declared  to  be  the  debt  of  the  township, 
according  to  their  terms.     That  ia  to  say,  the  bonds  fix  the  amount  of 

19  S.  £.  Rep.  66L 
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the  debt,  the  interest  payable  thereon,  the  time  for  the  payment  of  inter- 
est, the  time  for  payment  of  principal,  and  the  person  to  whom  payable. 
As  the  taxes  are  to  be  levied  annually,  and  when  collected  to  be  paid  to 
the  holders  of  said  bonds,  such  holders  are  entitled  to  the  possession  of  the 
bonds  as  muniments  of  title.  Such  is  the  result  of  the  opinion  of  the 
supreme  court  of  South  Carolina  in  State  v.  Nedy,  30  S.  C.  605,  9  S.  E. 
Rep.  664.  If,  as  is  contended,  this  is  but  the  expression  of  an  opinion 
upon  a  matter  not  necessary  to  the  decision  of  a  question  before  the 
court,  and  so  obiter  didum^  we  may  construe  the  act  for  ourselves,  and, 
doing  so,  have  reached  the  same  concJusion.  The  railroad  havihg  been 
completed  through  the  township,  the  complainant  is  entitled  to  posses- 
sion of  the  bonds. 

But  the  defendant  insists  that  this  right  cannot  be  enforced  under  these 
proceedings.  It  objects  to  the  jurisdiction  of  the  court  because  the  de- 
fendant the  Boston  Trust  Company  is  a  citizen  of  the  same  state  as  the 
complainant.  But  no  relief  is  asked  against  that  company,  no  delict  of 
the  company  has  been  set  up,  no  act  of  it  complained  of.  The  plead- 
ings and  testimony  all  show  that  it  is  a  mere  stakeholder,  with  no  inter- 
est whatever  in  these  bonds, — with  no  interest  in  the  controversy  as  to 
their  validity.  It  is  called  in  to  see  merely  that  the  defendant  township 
does  an  act  in  fulfillment  of  its  obligation  to  complainant.  'Then  the 
trust  company  can  complete  its  duty.     Foster's  Fed.  Prac.  §  18,  p.  26. 

It  is  said  that  the  chairman  of  the  board  and  the  clerk  of  the  board 
should  be  parties.  The  former  is  one  of  the  agents  of  the  defendant  cor- 
poration, and  the  latter  is  his  agent.  The  only  act  they  can  do  is,  as 
such  agents,  for  and  on  behalf  of  the  principal,  to  certify  that  the  road 
has  been  completed  through  the  township.  Surely,  when  the  principal 
is  present,  the  court  can  deal  with  it  directly,  can  ascertain  as  a  matter 
of  fact  whether  the  road  has  been  completed  through  the  township,  and, 
if  upon  this  fact  depends  the  delivery  of  the  bonds  to  the  complainant, 
can  order  and  direct  such  deliver3^ 

It  is  also  alleged  that  complainant  in  this  case  is  the  assignee  of  a  cor- 
poration of  the  state  of  South  Carolina,  and  cannot  sue  a  citizen  of  the 
state  of  South  Carolina  in  this  court.  The  relief  sought  in  the  bill  is  the 
possession  of  certain  bonds  to  be  held  and  used  as  muniments  of  title 
elsewhere.  The  bill  does  not  seek  to  collect  these  bonds,  or  coupons  on 
them,  or  to  collect  the  debt  or  any  interest  on  it.  It  comes  wholly 
within  Deshler  v.  Dodge,  16  How.  622. 

The  question  is  as  to  the  form  of  a  decree.  The  bonds  are  to  be  deliv- 
ered to  complainant  when  the  road  has  been  completed  through  the 
township,  and  when  the  agent  of  the  defendant  certifies  to  that  fact  on 
the  engineer's  certificate.  The  latter  is  in  the  record.  The  defendants' 
agent  refuses  to  indorse  it.  The  fact  remains,  however,  that  the  road 
has  been  completed  through  the  township.  The  certificate  providing  for 
the  delivery  of  the  bonds  was  for  the  mutual  convenience  of  the  parties. 
The  court  cannot  permit  that  which  was  intended  for  mutual  convenience 
to  be  used  by  one  of  the  parties  a»  an  unreasonable  obstruction.  The 
act  of  the  chairman  in  indorsing  the  certificate  would  be  an  act  binding 
v.42F.no.l8— 48 
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his  principal  as  to  the  fact  of  the  completion  of  the  road.  •  For  this  pur- 
pose only  would  it  be  desirable.  The  principal  being  in  court,  the  decree 
can  bind  it  as  effectually  to  the  admission  of  this  fact  as  his  certificate 
would.  It  is  ordered  that  the  Boston  Trust  Company  deliver  to  .com- 
plainant the  bonds  properly  certified. 

Bond,  J.,  concurs. 

MOTION  TO   FIX   THE   AMOUNT  OP  THE  SUPERSEDEAS   BONDS. 

SiMONTON,  J.  The  question  is  6n  the  amount  of  the  supersedeas  bond 
to  be  given  in  each  of  these  cases,  an  appeal  in  each  of  them  having  been 
allowed.  If  these  cases  had  been  brought  to  enforce  a  subscription  in 
bonds,  and  if  the  court  had  assumed  jurisdiction  and  granted  this  relief, 
the  defendant  could  not  obtain  a  supersedeas  without  giving  security  for 
all  coupons  and  interest  already  matured,  and  such  as  may  mature  dur- 
ing the  pendency  of  the  appeal,  10  per  cent,  by  way  of  damages,  and  the 
costs  of  the  cases.  This  would  be  the  extreme  limit  of  appellees'  rights, 
under  rule  29  of  the  supreme  court.  But  the  actions  were  brought  for  the 
specific  delivery  of  bonds  and  coupons  now  in  the  hands  of  the  Boston  Safe- 
Deposit  &  Trust  Company  as  muniments  of  title,  for  the  purpose  of  present- 
ing thecoupons  for  payment  to  the  county  treasurer  under  the  act  of  the  leg- 
islature of  South  Carolina,  December,  1888.  The  granting  of  a  superse- 
deas on  appeal  prevents  the  delivery  of  the  bonds  and  coupons.  The  re- 
sult is  that,  not  being  able  to  present  its  coupons  to  the  county  treas- 
urer, the  complainant  is  kept  out  of  its  money  on  them,  payable  under 
that  act.  The  cases,  therefore,  come  under  the  latter  clause  of  rule  29. 
We  must  secure  the  complainant  indemnity  for  the  use  and  detention 
of  this  money,  the  costs  of  the  cases,  and  just  damages  for  delay,  and 
costs  and  interest  on  the  appeal.  Indemnity  for  the  detention  of  money, 
damages  therefor,  are  measured  by  interest  daring  the  detention.  Let  it 
be  ascertained  what  coupons  in  each  case  have  already  matured  on  these 
bonds  awaiting  delivery,  and  what  coupons  on  said  bonds  will  mature 
during  four  years  from  second  Monday  in  October  next.  Let  interest  at 
the  rate  of  7  per  cent,  per  annum  be  calculated  on  these  coupons  up  to 
the  period  of  four  years  from  second  Monday  in  October,  and  10  per 
cent,  damages  on  the  aggregate  of  interest  so  ascertained  in  each  case,  and 
the  costs  of  the  case.  In  each  case  let  a  bond  be  prepared,  with  surety, 
for  the  aggregate  so  ascertained  in  each  case;  and  when  such  bond  is  ap- 
proved, if  presented  within  the  time  allowed  by  law,  it  shall  operate  as 
a  supei'sedeas. 

Note.  Several  other  cases  presenting  precisely  the  same  question  as  in 
the  Case  of  Cherokee  Toumshipt  but  against  otiier  townsbip8»  were  submitted 
at  the  same  time  with  this  case. 
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Bell  v.  Foxen  et  al. 
{CiretiU  Court,  S.  D.  California,    May  19, 1890.) 

1.  Ejectment— Plbading— Costs  and  Damages. 

In  ejectment  for  land  of  which  the  several  defendants  had  taken  possession,  each . 
claiming  a  certain  portion,  where  some  of  the  defendants  enter  a  disclaimer,  and 
others,  with  plaintiff's  consent,  agree  to  a  judgment  against  them  without  costs  or 
damages,  the  remaining  defendants,  who  only  plead  the  general  issue,  are,  on  a 
general  verdict  against  them,  liable  for  all  the  costs  and  damages. 

d.  Same — Possession. 

Ejectment  lies  against  persons  who  have  entered  on  land,  and  claim  possession 
adverse  to  the  true  owner,  though  they  are  not  personally  in  possession  at  the  com- 
mencement of  the  action. 

At  Law,     Ejectment. 

Jaines  Wheeler  and  Charles  Femaldf  for  plaintiff. 

WaMo  M.  York^  for  defendants. 

Ross,  J.  There  can,  I  think,  be  no  doubt  about  the  facts  of  this 
case.  The  action  is  ejectment,  and  the  land  in  controversy  is  a  part  of 
the  Rancho  La  Laguna  de  San  Francisco,  which  was  a  Mexican  grant, 
confirmed  and  patented  by  the  government  of  the  United  States.  At 
the  trial  plaintiff  deraigned  title  to  the  portion  in  dispute,  which  title 
vested  in  him  long  prior  to  the  acts  of  the  defendants  complained  of.  In 
January  of  1889  the  defendants  entered  upon  the  land,  asserting  that  the 
patent  was  obtained  by  fraud,  and  that  the  land  was  public  land  of  the 
United  States;  surveyed  and  staked  it  off,  each  posting  a  notice  that  he 
claimed  160  acres  thereof,  and  some  erecting  shanties  and  some  tents 
upon  their  respective  claims,  and  in  one  or  two  instances  taking  posses- 
sion of  small  houses  that  the  plaintiff  had  theretofore  erected  upon  the 
premises.  The  case  shows  that  the  action  of  the  defendants  was  in  pur- 
suance of  a  concerted  plan  on  their  part  to  assail  the  validity  of  the  pat- 
ent under  which  the  plaintiff  holds,  and  to  assert  a  right  in  themselves 
to  the  possession  of  the  land;  and,  although  they  did  not  long  remain  in 
personal,  physical  possession  of  the  land,  they  continued  to  maintain 
their  notices  and  claim  to  it,  and ,  when  remonstrated  with  by  the  agent 
of  the  plaintiff,  continued  to  assert  the  invalidity  of  the  patent,  and  that 
the  land  belonged  to  the  government,  and  that  they  were  therefore  entitled 
to  the  possession  of  and  claimed  160  acres  each;  ami  this  claim  was  reit- 
erated to  the  marshal  of  this  district  when  serving  the  process  issued  in 
this  action.  The  land  in  question  is  a  large  body  of  grazing  land,  and 
by  these  acts  of  the  defendants  plaintiff  was  prevented  from  renting  it 
for  grazing  purposes,  which  he  otherwise  could  have  done,  its  rental  value 
being  $1,500  per  annum.  In  respect  to  some  of  the  original  defendants, 
namely,  J.  M.  Birabent,  Luis  Birabent,  William  Foxen  and  J.  W.  Oli- 
ver, the  action  has  been  dismissed;  and  some  of  them,  to-wit,  Gustavus 
A.  Davison,  John  T.  Rice,  William  ]E.  Shanklin,  C.  H.  Mills,  F.  M.  Tun- 
nell,  and  William  B.  Holland  have  filed  written  consent  to  judgment 
against  them,  without  damages  or  costs,  to  which  consent  plaintifi'  in 
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writing  has  acceded.  The  action  has  also  been  dismissed  as  to  the  fic- 
titious defendants.  The  remaining  defendants  pleaded  only  the  general 
issue,  and,  as  they  were  all  trespassers  upon  the  plaintiff's  land,  which 
was  but  a  single  parcel,  if  each  is  made  liable  for  all  of  the  damages  and 
costs  it  is  a  necessary  consequence  of  their  own  conduct.  In  Greer  v. 
Mezes^  24  How.  277,  the  supreme  court  said: 

"In  the  action  of  ejectment,  the  plaintiiT  will  not  be  allowed  to  join  in  one 
suit  sevpral  and  distinct  parcels,  tenements,  or  tracts  of  land,  in  possession  of 
several  defendants,  each  claiminp:  for  himself.  But  he  is  not  bound  to  bring 
a  separate  action  against  several  trespassers  on  his  single,  separate,  and  dis- 
tinct tenement  or  parcel  of  land.  As  to  him,  they  are  all  trespassers,  and  he 
cannot  know  how  they  claim,  whether  jointly  or  severally,  or,  if  severally, 
how  much  each  one  claims;  nor  is  it  necessary  to  make  such  proof  in  order  to 
support  his  action.  Each  defendant  has  a. right  to  take  defense  specially  for 
such  portion  of  the  land  as  he  claims,  and  by  doing  so  he  necessarily  disclaims 
any  title  to  the  residue  of  the  land  described  in  the  declaration;  and  if,  on 
the  trial,  he  succeeds  in  establishing  his  title  to  so  much  of  it  as  he  has  taken 
defense  for,  and  in  showing  that  he  was  not  in  possession  of  any  of  the  re- 
mainder disclaimed,  he  will  be  entitled  to  a  verdict.  He  may  also  demand  a 
separate  trial,  and  that  his  case  be  not  complicated  or  Impeded  by  the  issues 
made  with  the  others,  or  himself  made  liable  for  costs  unconnected  with  his 
separate  litigation.  If  he  pleads  nothing  but  the  general  issue,  and  is  found 
in  possession  of  any  part  of  the  land  demanded,  he  is  considered  as  taking 
defense  for  the  whole.  How  can  he  call  on  the  plaintiffs  to  prove  how  much 
he  claims,  or  the  jury  to  find  a  separate  verdict  as  to  his  separate  holding, 
when  he  will  neither  by  his  pleading  nor  evidence  signify  how  much  he 
claims?  This  was  a  fact  known  only  to  himself,  and  one  with  which  the 
plaintiff  had  no  concern,  and  the  jury  no  knowledge.  If  a  general  verdict 
leaves  each  one  liable  for  all  the  costs,  it  is  a  necessary  consequence  of  their 
own  conduct,  and  no  one  has  a  right  to  complain." 

I  think  there  was  such  a  possession  of  the  premises  by  defendants  as 
will  justify  a  judgment  in  ejecthient.  The  actual  personal  presence  of 
defendants  on  the  land  at  the  time  of  the  institution  of  the  action  is  not 
necessary  to  its  maintenance.  Any  subjection  of  the  property  to  the  will 
and  dominion  of  the  party  is  sufficient.  Mining  Co.  v.  Hichy  4  Sawy. 
688;  Gamer  v.  Marshall^  9  Cal.  268.  Acts  by  which  a  claim  to  the  pos- 
session, hostile  to  the  true  owner,  is  asserted  and  maintained,  and  by 
which  he  is  excluded  from  the  enjoyment  of  the  property,  fairly  subjects 
the  party  committing  them  to  the  action.  It  results  from  these  views 
that  plaintiff  is  entitled  to  judgment  for  the  possession  of  the  premises 
in  dispute,  as  against  all  of  the  defendants  as  to  whom  the  action  re- 
mains pending,  and  for  damages  in  the  sum  of  $1,875,  and  costs  of  suit 
against  all  of  such  defendants  except  Gustavus  A.  Davison,  John  T. 
Rice,  William  E.  Shanklin,  C.  H.  Mills,  F.  M.  Tunnel,  and  William  B. 
Holland.     So  ordered. 
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NicKLES  V.  United  States. 
(Circuit  CwiJ%  E*  D.  Missouri,  E.  D.    May  24, 180a) 

LiMITATTOH  OF  ACTIONS— WHEN  STATUTE  BeOINS  TO  RUN. 

The  statute  of  limitations  begins  to  run  against  the  ri^ht  of  the  purchaser  of  per- 
sonal property  to  sue  for  breach  of  wan-anty  of  title  from  the  time  that  bis  title  is 
declared  invalid  bv  the  court  of  last  resort,  and  not  from  the  time  the  mandate  of 
such  court  is  iiled  in  the  lower  courU 

At  Iaw. 

This  is  an  action  against  the  government  under  the  act  of  March  8, 
1887,  (^4  U.  S.  St.  505,)  and  it  has  been  submitted  for  decision  on  an 
agreed  statement  of  facts,  which  obviates  the  necessity  of  any  special 
findings,  as  would  otherwise  be  required  by- the  seventh  section  of  the 
act.  For  a  proper  understanding  of  the  case,  it  will  suffice  to  say 
that  the  agreed  statement  shows,  in  substance,  that  on  September  4, 
1876,  Oliver  A.  Patton  and  V.  M.  C.  Silva,  who  were  at  the  time  re- 
spectively register  and  receiver  of  the  United  States  land-office  for  the 
district  of  Utah,  seized  certain  lumber  for  and  in  behalf  of  the  United 
States,  and  advertised  it  for  sale  as  government  property  which  they 
had  the  right,  as  agents  for  the  government,  to  so  seize,  advertise,  and 
sell.  In  point  of  fact  they  had  no  right  to  seize  the  lumber  in  question, 
as  it  was  at  the  time  private  property,  belonging  to  one  Daniel  H.  Wells. 
On  September  16,  1876,  Wells  brought  a  suit  in  replevin  for  the  prop- 
erty, and,  under  the  writ  issued  in  that  case,  it  was  restored  to  his 
(Wells')  possession  on  the  25th  of  the  same  month.  Three  days  there- 
after, September  28,  1876,  Patton  and  Silva  sold  the  property  pursuant 
to  advertisement,  though  it  was  then  in  Wells'  possession,  and  the  plain- 
tiff in  this  case,  John  Nickles,  became  the  purchaser  at  the  price  of 
$1,016,  which  he  then  and  there  paid  to  the  agents  of  the  government. 
At  the  time  of  the  purchase  Nickles  knew  that  Wells  claimed  to  be  the 
absolute  owner  of  the  property,  but  he  did  not  know  the  manner  in 
which  he  had  acquired  title  to  the  same,  if  that  is  at  all  material.  Not 
being  able  to  otherwise  obtain  possession  of  the  lumber,  Nickles,  on  Oc- 
tober 7,  1876,  brought  a  suit  in  replevin  against  Wells  in  the  territorial 
court  of  Utah.  He  succeeded  in  that  court  in  obtaining  a  judgment 
against  Wells  for  the  value  of  the  lumber,  but  does  not  appear  to  have 
obtained  or  had  the  actual  possession  of  the  same  at  any  time  after  his 
purchase.  Wells  appealed  from  the  judgment  so  rendered  against  him 
to  the  supreme  court  of  the  United  States,  where  the  judgment  of  the 
territorial  court  in  Nickles'  favor  was  reversed  and  annulled  on  January 
16,  1882.  Vide  104  U.  S.  444.  It  is  sufficient  to  say  that  the  decis- 
ion of  the  supreme  court  of  the  United  States  in  W(ils  v.  Nickles  con- 
clusively determined  that  Wells  was  the  owner  of  the  property  in  con- 
troversy at  the  time  of  the  sale  by  Patton  and  Silva,  and  that  Nickles 
acquired  no  title  by  virtue  of  that  sale.  Though  this  decision  was  pro- 
mulgated on  January  16,  1882,  the  mandate  does  not  appear  to  have 
been  filed  in  the  territorial  court  until  January  29,  1884.     The  present 


Digitized  by 


Google 


768  FEDERAL  REPORTER,  Vol.  42. 

suit  was  begun  by  Nickles  on  January  22,  1890,  and  there  is  a  plea  of 
the  statute  of  limitations  by  the  United  States. 

Harmon  J,  Bliss,  for  plaintiff. 

Geo.  D,  Reynolds,  U.  S.  Dist.  Atty.,  for  defendant. 

Thayer,  J.,  (qfifer  stating  the  facts  as  above.)  Plaintiff  predicates  his 
right  to  recover  on  the  ground  that  a  warranty  of  title  by  the  United 
States  is  to  be  implied  from  the  sale  made  by  Messrs.  Patton  and  Silva 
of  the  lumber  in  question  on  the  28th  of  September,  1876.  But  even 
conceding,  though  without  deciding,  that  the  law  will  imply  a  warranty 
of  title  when  the  United  States,  through  its  agents,  sells  property  in  its 
possession  as  its  own,  and  for  its  full  or  fair  value,  yet  in  this  case  there 
is  one  circumstance  that  renders  it  doubtful,  to  say  the  least,  whether 
the  law  would  imply  a  warranty  on  the  part  of  the  government.  Messrs. 
Patton  and  Silva  undertook,  as  it  seems,  to  sell  personal  property  that 
was  neither  actually  nor  constructively  in  their  possession,  or  in  the  pos- 
session of  any  agent  or  officer  of  the  United  States,  when  the  sale  was 
made;  and  Kickles  knew  at  the  time  of  his  purchase  that  Wells,  who 
was  then  in  possession  of  the  property,  claimed  to  be  the  owner  by  title 
adverse  to  the  United  States.  It  may  well  be  doubted  whether  the  law 
would  imply  a  warranty  under  such  circumstances,  though  the  purchase 
price  was  accepted,  and  covered  into  the  treasury  of  the  United  States. 
I  find  it  unnecessary,  however,  to  decide  that  question,  and  would  not 
be  understood  as  expressing  any  opinion  thereon,  as,  according  to  the 
view  I  have  taken,  the  statute  of  limitations  is  a  complete  bar  to  the 
suit. 

The  first  section  of  the  act  of  March  3,  1887,  provides  "that  no  suit 
against  the  government  *  *  *  ghall  be  allpwed  under  this  act,  un- 
less the  same  shall  have  been  brought  within  six  years  after  the  right  ac- 
crued for  which  the  claim  is  made."  Admitting  the  general  rule  to  be 
that,  where  personal  property  is  sold  with  an  implied  warranty  of  title, 
and  possession  is  delivered  by  the  vendor,  an  action  for  a  breach  of  the 
warranty  will  not  life  until  the  vendee  has  been  ousted  of  possession  by 
a  paramount  title,  or  until  something  equivalent  to  an  ouster  has  oc- 
curred, (2  Benj.  Sales,  Amer.  Notes,  829,  830,)  yet  in  the  present  case 
the  vendor  did  not  deliver  possession  to  the  vendee.  Wells  was  in  pos- 
session at  the  time  of  the  sale,  according  to  the  agreed  statement,  and  re- 
fused to  surrender  possession  when  Nickles  made  demand  for  the  lumber 
on  or  about  October  7,  1876.  Assuming  that  the  sale  in  question  was 
with  an  implied  warranty  of  title  by  the  United  States,  it  is  the  opinion 
of  the  court  that  such  warranty  was  broken,  so  as  to  give  a  right  of  ac- 
tion, when  Wells  refused  to  recognize  Nickles'  title  and  right  of  posses- 
sion; that  is  to  say,  as  early  as  October  7,  1876.  But  even  if  that  view 
is  erroneous,  and  it  be  true,  as  contended,  that  Nickles  could  not  main- 
tain an  action  for  a  breach  of  warranty,  until  he  had  instituted  legal  pro- 
ceedings against  Wells  to  recover  possession  of  the  property,  and  had 
been  defeated,  yet  it  appears  that  he  was  so  defeated  by  the  decision  of 
the  supreme  court  of  the  United  States  on  the  16th  of  January,  1882, 
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more  than  eight  years  before  this  suit  was  filed.  From  that  time,  at 
least,  Nickles  had  a  right  of  action  for  breach  of  warrant3S  if  he  ever 
had.  I  can  attach  no  importance  to  the  fact  that  the  mandate  was  not 
filed  in  the  territorial  court  until  January  29,  1884.  The  agreed  state- 
ment concedes  that  the  decision  of  the  supreme  court  was  of  such  char- 
acter as  to  extinguish  Nickles'  title,  and  such  was  obviously  the  effect  of 
that  decision,  which  has  been  made  a  part  of  the  agreed  case.  Nickles 
had  the  right  to  abandon  the  further  prosecution  of  the  suit  against 
Wells,  if  it  was  ever  incumbent  on  him  to  bring  such  a  suit,  as  soon  as 
the  judgment  of  the  supreme  court  was  announced.  The  statute  of  lim- 
itations in  my  judgment  began  to  run  against  him  certainly  from  the  time 
his  title  to  the  property  was  pronounced  worthless  by  the  court  of  last 
resort,  and  its  operation  was  not  stayed  merely  by  delay  in  sending  down 
the  mandate.  If,  as  the  plaintiff  claims,  he  was  not  informed  at  the 
time  of  his  purchase  of  the  stipulation  entered  into  on  July  10,  1875, 
between  Patton  and  Wells,  the  former  acting  as  agent  for  the  United 
States,  by  virtue  of  which,  as  the  supreme  court  of  the  United  States 
holds,  Wells  acquired  a  good  title  to  the  lumber  in  dispute,  then  it 
would  seem  that  a  moral  obligation  rests  on  the  government  to  refund 
the  purchase  money,  which  congress  miglit  properly  recognize. 

For  reasons  stated,  however,  the  demand  is  not  a  legal  claim  against 
the  United  States  which  the  courts  can  now  enforce.  Judgment  for  de- 
fendant. 


Hickman  v.  Macon  County. 

(CircuU  Court,  E.  D.  MiasmirU  N.  D.    May  27, 1890.) 

AonON  ON  JXTDOMENT. 

It  is  no  objection  to  a  sait  on  a  judgment  that  the  time  within  which  an  ezeoQp 
tion  could  be  issued  on  the  judgment  has  not  expired. 

At  Law. 

This  was  a  suit  in  two  counts,  the  first  count  being  on  coupons  of  cer- 
tain county  bonds,  and  the  second  count  on  a  judgment  recovered  by 
the  plaintiff  against  the  defendant  in  the  United  States  circuit  court  for 
the  western  district  of  Missouri,  in  the  year  1883,  before  Macon  county 
was  attached  to  the  eastern  judicial  district  of  Missouri.  Defendant  dis- 
puted the  right  to  recover  on  the  judgment,  for  the  reason  that  an  execu- 
tion might  yet  be  sued  out  on  the  judgment  in  the  western  district,  and 
also  for  the  reason  that,  under  the  fourth  section  of  the  act  of  February 
28,  1887,  (24  St.  U.  S.  425,)  the  case  might  be  transferred  from  the 
western  district  to  this,  the  eastern,  district  of  Missouri. 

Tho8.  K,  Skinker,  for  plaintiff. 

BobU  6.  MUcheU^  for  defendant. 

Thayer,  J.,  (oraUy,  after  stating  the  facts  as  above.)  It  has  been  held 
that  a  suit  on  a  judgment  may  be  maintained  in  the  same  court  in  which 
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the  judgment  was  recovered,  althouJ;h  the  time  has  not  expired  within 
which  an  execution  may  be  sued  out  on  the  judgment.  Such  rulings, 
it  seems,  are  based  on  the  ground  that  the  right  to  an  execution  on  a 
judgment  is  merely  cumulative,  and  does  not  take  away  the  common- 
law  right  to  sue  on  an  unpaid  judgment  as  often  as  the  judgment  cred- 
itor elects  to  sue.  Simpson  v.  Cochran^  23  Iowa,  81,  92  Amer.  Dec. 
410,  and  cases  cited.  This  doctrine  would  probably  have  to  be  accepted 
with  the  qualification  that,  in  case  of  more  than  one  judgment  being  re- 
covered on  the  same  demand,  a  payment  of  either  in  full,  with  costs, 
would  render  the  judgment  creditor  responsible  for  the  costs  made  in 
the  other  proceedings.  The  law  seems  to  be  very  well  settled,  however, 
that  suits  on  judgments  in  courts  other  than  that  in  which  they  were 
recovered  may  be  maintained  at  the  will  of  judgment  creditors,  regard- 
less of  the  fact  that  the  time  allowed,  either  by  statute  or  the  common- 
law,  for  taking  out  an  execution  on  the  original  judgment,  has  not  ex- 
pired. Simpaortr  v.  Cochran,  mpra;  Kingdand  v.  Forrest,  52  Amer.  Dec. 
232;  Freem.  Judgm.  §  432,  and  citations.  Judgment  will  ba  entered 
for  plaintifiF. 


Shampeatt  v.  Connecticut  River  Lumber  Co. 
(Circuit  Covrtt  D.  Vermont,    June  26, 1890.) 

1.  Plbadiwo—Rbpliojitioh— Rblbjlse— Frjlitd. 

To  a  plea  of  release  under  seal,  a  replication  setting  up  fraud  is  bad,  sinoe  such 
fraud,  it  it  induced  plaintiff  to  sign  a  paper  different  from  the  one  he  intended  to 
sign,  may  be  shown  under  a  replication  of  non  est  factum,  while  if  it  merely  de- 
ceived plaintiff  as  to  his  rights,  it  constitutes  no  legikl  defense. 

2.  Samb— Accord  and  Satisfaction— Fraud. 

To  a  plea  setting  up  an  accord  and  satisfaction  and  the  payment  of  a  specific  sum 
In  full  settlement,  a  replication  which  neither  admits  nor  denies  the  payment,  but 
contains  long  averments  to  the  effect  that  plaintiff  was  induced  to  agree  to  the  set- 
tlement through  fraud,  is  bad,. not  being  responsive  to  the  plea. 

At  Law.     On  demurrer  to  replication. 
Smith  &  Sloane  and  (7.  A.  Prouty^  for  plaintiff. 
7de  &  Stafford,  for  defendant. 
Before  Lacombe  and  Wheeler,  J  J. 

Per  Curiam.     The  second  and  third  pleas  set  forth  a  release  under 
seal.     If  the  facts  averred  in  the  replication  are  relied  upon  as  establish- 
i  ing  the  proposition  that,  through  some  fraud  practiced  upon  him  by  the 

1  defendant,  the  plaintiff  was  deceived  into  signing  a  paper  other  and  dif- 

I  ferent  from  that  which  he  intended  to  sign,  they  may  be  shown  under  a 

replication  of  non  eat  factum.  If,  however,  plaintiff  relies  upon  facts 
showing  only  that  through  fraud  and  imposition  the  plaintiff  was  de- 
ceived as  to  his  rights,  and  was  thus  induced  to  extinguish  a  valuable 
claim  in  consideration  of  the  payment  of  a  trifling  sum,  then  he  can 
avail  of  them  only  by  a  direct  proceeding  in  equity  to  set  aside  the  re- 
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lease.  George  v.  Tate,  102  U,  S.  564.  The  replication  to  the  second 
and  tliird  pleas  must  therefore  be  held  bad  on  demurrer. 

The  fourth  and  fifth  pleas  set  forth  an  accord  and  satisfaction  and  the 
payment  of  a  specific  sum  agreed  upon  between  plaintiff  and  defendant 
to  be  received  by  the  former  in  full  settlement  of  his  claim.  The  replica- 
tion neither  admits  nor  denies  the  receipt  of  this  sum.  To  that  extent, 
therefore,  it  does  not  meet  the  issue  tendered  by  the  pleas.  The  repli- 
cation, moreover,  contains  long  averments  to  the  efiect  that  the  plaintiff 
was  induced  to  agree  to  the  settlement  of  his  claim  in  the  manner  set 
forth  by  fraud  and  imposition.  This  is  merely  pleading  evidence.  If, 
through  any  fraudulent  practices  of  the  defendant,  the  plaintiff  was  so 
deceived  as  to  the  character  and  condition  of  his  claim  against  defendant 
that  the  minds  of  the  parties  did  not  in  fact  meet, — ^in  other  words,  that 
there  was  no  accord  and  satisfaction, — such  facts  may  be  shown  under  a 
replication  joining  issue  upon  the  defense  raised  by  the  plea. 

Demurrer  to  replication  sustained,  with  leave  to  file  a  new  lepUcatioh 
within  20  daySi  if  so  advised. 


BowB  V.  United  States. 
(Cfrcutt  Ccurt^  N.  D.  Oeorgicu    April  89,  ISM.) 

t.   CONTRAOV— EZTBAS^ArBTTRATOB. 

Where  a  Kovemment  contract  provideB  that  tbe  work  done  and  the  materlalB 
famished  shall  be  subject  to  the  inspection  of  a  certain  officer,  who  shall  have  full 
power  to  reject  any  work  or  materials  which  in  his  opinion  do  not  conform  to  tha 
plans  and  specifications  of  the  contract,  the  contractor  can  have  no  extra  claim 
against  the  government  for  work  done  and  materials  furnished  under  the  require- 
ments of  such. officer,  or  for  delay  in  the  work  caused  by  such  requirements,  where 
the  officer  made  his  requirements  in  good  faith,  in  order  to  compel  the  execution  of 
the  contract  as  he  understood  it,  and  the  contractor  failed  to  make,  at  the  Ume, 
any  claim  for  extra  compensation  for  work  or  material  which  he  now  insists  were 
outside  of  the  contract. 

%  Bams— A88IONMBNT. 

An  agreement  between  a  government  contractor  and  one  of  the  sureties  on  his 
bond,  by  which  the  surety  agrees  to  furnish  the  money  necessary  for  carrying  out 
the  contract,  and  the  contractor  agrees  to  divide  the  profits  with  him,  dees  not 
amount  to  a  transfer  of  the  contract,  within  the  meaning  of  Rev.  St.  U.  S.  S  8737, 
which  declares  that  the  transfer  of  a  public  contract  shall  annul  it 

Sb  BAirS^-AonON  against  Gk>VBRKMSXT. 

Under  Act  Cong.  March  3, 18S7,  c  859,  which  allows  suits  to  be  brought  against 
the  United  States  **  upon  contract,  expressed  or  implied,  or  for  damages  in  cases  not 
sounding  in  tort,  **  an  action  may  be  brought  by  a  contractor  for  extra  work  done 
by  him  under  the  direction  of  the  governmenVs  agent,  and  for  damages  for  an  im- 
proper interference  by  such  agent  with  the  fulfillment  of  the  contract 

At  Law. 

Action  by  William  F.  Bowe  against  the  United  States  under  the  act 
of  March  8,  1887,  (c.  359,)  which  provides  that  actions  may  be  brought 
against  the  United  States  "upon  any  contract,  expressed  or  implied,  with 
the  government  of  the  United  States,  or  for  damages,  liquidated  or  un- 
liquidated, in  cases  not  sounding  in  tort."    Bev.  St.  U.  S.  §  3737,  pro- 
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vides  that  no  public  contract  shall  be  transferred  by  the  party^  with  whom 
it  is  made,  and  that  any  such  transfer  shall  cause  the  annuhnent  of  the 
contract. 

Arnold  d:  Arnold^  for  plaintiff. 

S.  A.  Darnell,  U.  S.  Atty.,  and  E,  A.  Angier,  Asst.  U.  S.  Atty. 

N.  J.  Hammondj  for  J.  W.  Jacobs. 

Newman,  J.  This  is  a  suit  brought  by  William  F.  Bowe  against  the 
United  States  under  the  provisions  of  the  act  of  congress  of  March  3, 
1887,  in  which  he  alleges  that  on  the  30th  day  of  June,  1886,  the  said 
plaintiff,  with  J.  W.  English  and  M.  E.  Maher  as  securities,  entered  into 
a  written  contract  with  the  United  States,  through  its  agents,  a  copy  of 
which  is  attached.  He  further  alleges  that  the  contract  was  for  the  erec- 
tion of  five  certain  public  buildings,  to  be  used  as  army  quarters,  near 
Atlanta,  Ga.;  and,  for  the  consideration  therein  named,  plaintiff,  being 
a  building  contractor,  undertook  the  same.  The  contract  refers  to  cer- 
tain plans  and  specifications  of  the  five  buildings  to  be  erected,  and  by  one 
of  the  terms  of  the  contract  these  plans  and  specifications  were  to  govern 
in  the  erection  of  the  buildings,  and  this  was  the  consideration  moving  the 
plaintiff  to  enter  into  the  thing.  Plaintiff  made  his  calculations  accord- 
ingly, and  estimated  the  quantity  and  quality  of  the  material  and  work 
to  be  used,  taking  into  consideration  the  character  of  the  buildings  to  be 
constructed,  and  the  purposes  for  which  the  same  were  to  be  used;  and 
also  the  plans  and  specifications.  Plaintiff  computed  the  time  within 
which,  reasonably,  said  buildings  could  be  completed  by  carrying  out 
the  contract  in  good  faith,  and  according  to  a  just  and  reasonable  con- 
struction thereof.  He  went  so  far  as  to  take  other  buildings  to  begin 
after  the  completion  of  this  contract.  Within  a  reasonable  time  after  the 
execution  of  said  contract,  he  began  work  on  the  same,  and  employed  a 
large  force  of  artisans  and  laborers,  and  gave  orders  for  material,  his  guide 
being  said  plans  and  specifications,  and  consideration  thereof,  consistent 
with  the  character  of  the  buildings  to  be  erected.  Soon  thereafter  the 
agent  of  defendant,  one  Jacobs,  whose  duty  it  was  to  represent  the  de- 
fendant throughout  the  transactions,  began  to  change  and  vary  the  con- 
struction of  said  buildings  from  the  terms  of  the  plans  and  specifications 
in  n)any  particulars,  and  added  considerably  thereto.  All  of  these  varia- 
ations  and  additions  plaintiff  made  and  completed  at  the  special  instance 
and  request  of  said  Jacobs,  acting  as  a  duly-authorized  agent  of  defend- 
ant. Said  extra  work  was  for  the  benefit  of  defendant,  who  has  since 
acquiesced  in  and  ratified  the  same.  Plaintiff  has  performed  and  com- 
pleted all  his  duties  under  the  contract,  and  defendant  has  paid  the  con- 
sideration therein  stipulated.  Defendant  has  refused,  and  still  refuses, 
to  pay  plaintiff  for  the  labor  and  material  used  on  said  buildings  which 
were  not  contemplated  and  included  in  said  written  contract  and  speci- 
fications. Plaintiff  avers  that  by  no  reasonable  intendment  could  said 
labor  and  material  just  referred  to  be  included  under  the  said  written 
contract.  The  discretion  reserved  therein  to  defendant's  agent,  Jacobs, 
of  approving  workmanship  and  material  is  not  an  arbitrary  discretion, 
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but  was  to  be  e^^ercised  reasonably,  and  in  the  light  of  the  whole  con- 
tract, considering  the  purposes  for  which  said  buildings  were  to  be  used, 
lo-wit,  quarters  for  soldiers.  Said  Jacobs,  as  agent  for,  and  with  the 
subsequent  ratification  of,  defendant,  has  frivolousi}' ,  and  without  reason 
or  just  cause,  condemned  from  time  to  time,  during  the  progress  of  the 
work,  much  material  and  workmanship,  requiring  the  plaintiff  to  do  the 
same  over  in  a  different  way.  On  account  of  this  plaintiff  lost  much 
material  and  labor,  having  to  replace  that  which  was  suitable  for  the 
purpose  intended  by  such  other  material  and  labor  as  suited  the  whims 
and  caprices  of  said  Jacobs;  also,  at  divers  times,  said  Jacobs,  acting  for 
defendant,  discharged  without  cause  various  workmen  in  plaintiff's  em- 
ploy', and  secured  others  at  higher  wages,  though  no  more  competent 
than  those  discharged.  The  plaintiff  further  avers  that,  through  the 
general  officious,  meddlesome,  arbitrary,  and  arrogant  conduct  of  said 
Jacobs,  completion  of  the  contract  by  plaintiff  was  unnecessarily  delayed 
12  months.  All  the  work  done  by  plaintiff  not  covered  by  said  plans 
and  specifications  was  done  by  plaintiff  with  the  understanding,  com- 
municated to  defendant,  that  the  same  was  not  covered  by  said  contract. 
Plaintiff  also  gave  notice  to  defendant  that  all  rejected  workmanship  and 
material  which  corresponded  to,  and  was  a  substantial  compliance  with, 
said  plans  and  specifications  would  have  to  be  accounted  for  to  plaintiff, 
together  with  all  extra  cost  incurred  in  making  the  change.  Plaintiff 
shows  that  he  remonstrated  with  defendant's  said  agent,  Jacobs,  against 
his  unwarranted  interference  with  work  and  men,  which  interference  had 
caused  plaintiff's  payments  to  be  delayed,  and  the  loss  of  interest  thereon. 
At  this  time  plaintiff  had  no  right  of  action  against  the  United  States  in 
such  case,  and  he  was  compelled  to  obey  every  whim  and  order  of  said 
Jacobs  at  the  risk  of  losing  his  contract  altogether.  Then  follows  a  spe- 
cific enumeration  of  plaintiff's  charges. 

To  this  declaration  a  demurrer  was  interposed,  on  the  following 
grounds:  (1)  Because  no  cause  of  action  was  set  forth.  (2)  Because 
the  suit  is  predicated  on  the  act  of  congress  approved  March  3,  1887, 
whereas  the  bond  on  which  the  thing  was  based  was  executed  the  30th 
of  June,  1886,  and  the  act  is  not  retroactive  in  its  terms  or  by  intend- 
ment. (3)  Because  there  is  a  joinder  in  the  suit  of  an  action  ex  contractu 
and  ez  delicto,  (4)  Because  the  suit  is  not  verified,  and  does  not  pray 
for  judgment,  as  required  by  the  act  of  March  3,  1887.  (5)  Because 
the  plaintiff's  remedy,  if  he  had  or  has  one,  is  an  appeal  to  the  quarter- 
master general,  as  condition  precedent  to  bringiftg  suit.  (6)  Because,  by 
the  terms  of  the  bond  on  which  plaintiff' sues,  ''all  the  material  furnished 
and  work  performed  shall  be  of  the  quality  described  in  the  said  speci- 
fications, and  subject,  during  the  entire  work,  to  the  inspection,  approval, 
•or  rejection  of  the  party  of  the  first  part;  and  the  said  party  of  the  first 
part,  or  his  agent,  shall  have  full  power  to  reject  any  material  or  work- 
manship which  in  their  opinion  is  not  in  every  respect  in  complete  con- 
formity with  the  aforesaid  plans  and  specifications;"  also,  because  by  an 
express  stipulation  in  said  bond,  "that  no  allowance  shall  be  made  for 
extra  work  claimed  to  have  been  done,  unless  provided  for  beforehand 
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by  written  agreement  to  that  effect,  specifying  the  cost  of  the  same:"  and 
a  fair  construction  of  plaintiff's  suit  shows  it  is  an  attempt  to  varj^  alter, 
and  add  to  a  solemn  written  instrument  by  parol;  and  because,  under 
said  bond  and  the  law,  said  Capt.  J.  W.  Jacobs  could  not  enter  into 
the  verbal  covenants  set  up  by  the  plaintiff.  (7)  Because,  by  the  terms 
of  the  contract,  "the  United  States  officer  in  charge,  or  his  agent,  are  to 
have  at  all  times  access  to  the  work,  which  is  to  be  entirely  under  hia 
control,  and  may,  by  written  notice,  require  any  contractor  to  dismiss 
forthwith  such  workmen  as  he  deems  incompetent  or  careless." 

The  first,  second,  third,  and  fifth  grounds,  of  the  demurrer  were  ex- 
pressly overruled.  The  declaration  was  amended  so  as  to  relieve  it  of  the 
objections  made  by  the  fourth  ground  of  the  demurrer.  As  to  the  sixth 
and  seventh  grounds  of  demurrer,  the  court  made  this  order:  "The  court 
only  passes  upon  the  6th  and  7th  grounds  of  the  demurrer  so  far  as  to 
determine  to  hear  the  evidence  before  passing  upon  the  legal  question 
raised  in  the  contract,  and  the  effect  of  tha  stipulations  in  the  contract 
set  up  in  the  demurrer."  Defendant  filed  a  plea  of  general  issue,  and 
plea  for  payment  in  full  for  all  work  done  for  it  by  the  plaintiff. 

The  court  has  heard  evidence  at  considerable  length  from  witnesses  for 
both  plaintiff*  and  defendant  on  the  issues  involved,  and  on  the  various 
items  embraced  in  the  suit  and  the  subject  of  contest.  The  following 
facts,  as  applicable  to  the  entire  case,  may  now  be  stated:  From  the 
testimony  it  appears  that  the  contract  price  for  this  whole  work  was  $61,- 
120.  This  amount  was  paid  to  Bo  we,  or  to  his  authorized  representa- 
tives, in  full.  There  were  several  extensions  of  the  time  for.  the  comple- 
tion of  the  contract  authorized  by  the  war  department  in  regard  to  which 
Capt.  Jacobs  testified  as  follows: 

''This  contract  was  entered  into  June  30»  1886.  The  work  was  commenced 
within  thirty  days  thereafter.  The  contract  to  be  completed  July  1,  1887. 
It  was  not  so  completed,  and  on  my  recommendation  the  contract  was  from 
July  27.  1887,  extended  to  75  working  days,  expiring  September  26,  1887. 
In  this  connection  the  contractor  made  verbal  request  for  two  months'  ex- 
tension. September  21,  1887,  an  extension  of  two  months  from  September 
26,  1887,  was  granted,  expiring  November  26,  1887.  That  was  the  second 
extension.  A  third  extension  was  necessary,  and  that  was  granted  from  De- 
cember 5,  1887,  for  50  working  days,  expiring  January  24,  1888.  A  fourth 
extension  was  necessary.  On  January  24,  1888,  to  May  3,  1888,  work  was 
suspended  awaiting  preparation  of  material.  May  Sd,  work  was  resumed  un- 
der an  extension  of  30  days  from  this  date.  That  is  four  extensions.  After 
tliis  extension  the  contract^as  completed,  and  the  contractor  released  from 
his  obligation  to  the  United  States,  June  15,  1888." 

It  appears  that  during  the  latter  part  of  the  work  on  these  buildings 
Mr.  Bowe  was  absent  from  the  work  the  greater  part  of  the  time,  and 
that  the  control  of  the  work  for  some  time  before  its  completion  was 
practically  in  the  hands  of  M.  E.  Maher,  one  of  his  sureties  on  his  bond 
to  the  government.  It  appears,  also,  that  there  was  considerable  loss  to 
the  contractor  by  this  contract,  which  loss  fell  on  Mr.  Maher,  the  surety 
named.  About  the  time  the  contract  between  Bowe  and  the  government 
was  entered  into,  a  contract  was  made  between  Bowe  and  Maher,  by 
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which  Maher  bcteome  interested  in  the  contract,  and  was  to  receive  a  part 
of  the  pro6ts  to  be  derived  from  it.     This  contract  was  as  follows: 

''Articles  of  agreement  made  this  July  2,  1886,  between  W.  F.  Bowe  and 
M.  £.  Maber,  buth  of  the  city  of  Atlanta,  Ga.  Whereas,  the  said  W.  F.  Bowe 
having  secured  a  contract  with  the  United  States  government  to  build  certain 
houses  known  as  the  '  Barracks  Houses/  it  is  agreed  that  the  said  W.  F.  Bowe 
8l)all  g^ve  his  personal  attention  to  said  work,  and  superintend  the  same. 
The  said  M.  E.  Maher  agrees  to  furnish  all  moneys  from  time  to  time,  as 
needed,  necessary  for  the  successful  and  economical  completion  of  the  same. 
All  moneys  received  from  the  government  on  account  of  said  work  by  said 
W.  F.  Bowe  shall  be  deposited  to  credit  of  said  M.  £.  Maher  on  barracks  ac- 
count. All  checks  shall  be  drawn  on  said  account  by  W.  F.  Bowe  to  the  or- 
der of  M.  £.  Maher  or  his  attorney.  No  account  shall  be  made  or  contract 
entered  into  on  account  of  said  work  for  an  amount  exceeding  one  hundred 
dollars  without  the  consent  of  both  parties.  It  is  agreed  that  the  said  W.  F. 
Bowe  is  allowed  to  draw  one  hundred  and  Ofty  dollars  per  month  for  his  per- 
sonal expenses,  to  be  charged  to  bis  share  of  the  profits  when  said  work  is 
completed;  also  that  he  be  allowed  fifty  dollars  per  month  when  said  work  is 
completed,  to  be  deducted  from  M.  £.  Maher 's  share  of  the  profits,  in  consid- 
erntion  of  said  Bowe's  personal  attention  to  said  work.  That  M.  £.  Mnher 
shall  give  all  personal  services  that  may  be  required.  All  transactions  and 
accounts  of  said  work  shall  be  kept  in  regular  books,  which  shall  be  open  to 
the  inspection  of  both  parties.  When  said  work  is  completed,  the  profits  shall 
be  divided  equally.  This  agreement  shall  apply  to  all  contracts  made,  or  to 
be  made,  .by  either  party  on  the  government  reservation  at  Atlanta,  Ga.  All 
labor  required  and  compensation  for  the  same  shall  be  agreed  to  by  both  par- 
ties. W.  F.  Bowe. 

"M.  E.  Mahek. 

••Attest:    W.  P.  Manby,  N.  P.,  Fulton  County,  Ga. 

"Atlanta,  Ga.;  Oct.  22,  1887. 

Whereas,  the  said  W.  F.  Bowe  has  this  day  given  to  W.  F.  Manry  a  power 
of  attorney  for  the  purpose  of  raising  money,  it  is  not  intended  to  vitiate  this 
contract,  but  the  same  is  to  remain  of  full  force  and  effect. 

W.  F.  Bowe. 
•         -M.  £.  Maher." 

During  the  progress  of  this  work,  Capt.  J.  W.  Jacobs,  the  assistant 
quartermaster  in  charge  of  the  work  for  the  government,  exercised  a 
constant  and  careful  supervision  over  it.  He  seems  to  have  examined 
wuth  great  care  all  material  before  it  went  into  the  building,  and  all  the 
work,  and  each  part  of  it,  as  it  progressed.  He  also  had  a  superintend- 
ent, Mr.  Alexander  Russell,  a  practical  man,  who,  under  Capt.  Jacobs, 
exercised  immediate  supervision  over  the  entire  work.  Capt.  Jacobs  of- 
fered to  go  anywhere  in  Georgia  with  Bowe,  at  the  expense  of  the  gov- 
ernment, to  examine  material,  and  decide  whether  it  would  be  satisfac- 
tory or  not,  so  that  Bowe  need  not  be  put  to  the  delay  and  expense  of 
bringing  unsatisfactory  material  on  the  ground.  He  did  go  with  him 
to  a  place  where  sand  was  to  be  obtained,  and  pointed  out  the  character 
of  the  sand  he  would  be  willing  to  receive.  The  orders  given  and  decis- 
ions made  by  Capt.  Jacobs  were  all  positive,  sometimes  peremptory;  and 
yet  in  every  instance,  so  far  as  they  have  been  drawn  in  question  here, 
they  seem  to  have  been  made  in  good  faith,  and  with  the  sole  purpose 
of  having  these  buildings  constructed  in  accordance  with  the  contract. 
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and  to  discharge  his  duty  as  a  superintendent  for  the  government.  Mr. 
Bowe  was  frequent]}'  informed  by  Capt.  Jacobs  that,  if  any  decision 
made  by  him  was  not  satisfactory ,  he  could  appeal  from  the  same,  through 
him,  to  the  war  department;  but  in  no  instance  did  Bowe  avail  himself 
of  this  right,  except  as  to  one  of  the  applications  for  extension,  about 
which  he  and  Capt.  Jacobs  seem  lo  have  differed,  and  which  the  secre- 
tary of  war  allowed.  There  is  a  clause  in  the  contract  between  Bowe 
and  the  United  States  making  it  subject  to  the  approval  of  the  quarter- 
master general. 

Finding  of  facts  by  the  court  as  to  each  item  of  plaintiff's  claim  are 
now  given: 

Facts  A, 

Item  1.  For  "cutting  tongue  on  wainscoting.  The  specifications  re- 
quired the  wainscoting  to  be  "neatly  capped;"  the  manner  in  which  it 
should  be  done,  except  that  it  should  be  neatly  done,  was  not  specified. 
The  contractor  was  required  by  the  quartermaster  to  put  a  groove  in  the 
top  of  the  wainscoting,  and  to  put  a  tongue  on  the  cap  or  moulding  for 
the  lop  of  this  wainscoting.  The  complaint  is  that  the  "tongue  and 
groove"  required  by  the  quartermaster  was  extra  work.  There  being  no 
specifications  as  to  how  the  wainscoting  should  be  capped,  the  contractor 
should  have  understood  that  it  would  be  required  to  be  well  aod  neatly 
done.     The  specifications  for  building  No.  9  (page  3)  provider 

"This  building  is  to  be  erected  in  accordance  with  the  accompanying  plans, 
and  such  additional  elevations,  sections,  and  drawings  as  will  be  furnished  by 
the  United  States  officer  in  charge." 

When,  in  the  course  of  building,  this  wainscoting  was  reached,  the 
detail  furnished  by  thft  quartermaster  through  his  superintendent  re- 
quired it  to  be  capped  in  the  manner  which  furnishes  the  ground  for  the 
claim  made  in  this  item.  No  complaint  was  made  by  the  contractor  to 
the  quartermaster  as  to  the  manner  in  which  this  work  was  required  to 
be  done  at  the  time  it  was  done,  nor  afterwards  during  the  progress  of 
the  work,  as  to  this  item  specifically. 

Mm  2:  "Braces  under  ridge  poles,  $100."  It  appears  that  the  method 
adopted  for  supporting  the  roofs,  and  the  manner  in  which  the  timbers 
were  placed,  were  somewhat  different  from  that  provided  in  the  specfica- 
tions;  and,  after  giving  to  the  testimony  of  all  the  witnesses  what  seemed 
to  be  due  weight,  the  evidence  does  not  show  that  the  manner  in  which 
the  work  was  done  involved  any  additional  expense  to  the  contractor 
over  that  which  was  specified  in  the  plans  for  the  building,  so  that  the 
finding  of  facts  from  the  evidence  as  to  this  item  is  that  there  was  no 
extra  cost  to  the  contractor. 

Item  3:  "Screws  on  inside  beads  of  280  windows,  ten  to  each,  at  ten 
cents  per  dozen,  S230."  The  contention  as  to  this  item  is  that  for  the 
purpose  of  fastening  the  strip  of  wood,  called  the  "bead,"  which  holds 
the  window  in  place  on  the  inside,  screws  were  required  instead  of  nails: 
plaintiff's  claim  being  that,  unless  otherwise  specified,  nails  only  could 
be  required,  and  that  the  excess  of  cost  to  him  of  screws  over  nails  was 
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the  amount  above  specified.  I  find  the  fact  to  be  as  to  this  item  that 
the  strips  called  tha  "bead"  were  delivered  from  the  mill  to  the  contractor 
at  the  barracks,  with  nails  driven  in  them  to  be  used  for  fastening  them 
in  place.  The  contractor  was  required  by  the  government  to  use  screws 
for  fastening  the  bead,  instead  of  nails.  I  adopt  the  testimony  of  Mr. 
Russell  as  to  the  cost  of  doing  this  work  with  screws  or  nails,  and  find 
that  the  excess  is  $41. 70,  The  usual  way  of  dping  such  work  in  Atlanta 
is  with  nails.  There  is  no  evidence  as  to  how  work  of  this  character  is 
usually  done  on  buildings  such  as  these  erected  by  the  government.  The 
reason  for  requiring  the  use  of  screws  is  that  it  frequently  becomes  neces- 
sary to  remove  the  sash,  and  often,  before  the  buildings  are  finally  com- 
pleted, to  make  them  fit  well,  etc.;  and  the  removal  and  replacing  can 
be  much  more  satisfactorily  done  when  screws  are  used  to  fasten  the 
bead.  I  do  not  find  that  any  objection  was  made  to  the  requirement  to 
use  screws  at  the  time,  or  any  request  or  demand  that  the  excess  of  cost 
over  nails  be  treated  as  an  extra  for  which  the  contractor  was  entitled  to 
compensation. 

Item  4:  For  "extra  work  on  cornices  of  bake-house,  commissary,  and 
service  buildings,  being  glued  up,  and  joints  tongued,  $50."  It  is 
claimed  by  plaintiff^  as  to  this  item  that  he  was  required  to  tongue  and 
groove  the  ends  of  the  planks  at  the  joints  on  the  cornices  of  the  bake- 
house, commissary-house,  and  four  service  buildings.  The  manner  in 
which  this  work  was  required  to  be  done  by  the  quartermaster  in  charge 
was  unusual,  and  somewhat  more  exj)ensive  than  the  ordinary  way  of 
doing  such  work.  .  It  is  claimed  in  their  testimony  by  both  plaintiff, 
Bowe,  and  his  superintendent,  Compton,  that  the  cost  of  this  work, 
which  they  claimed  as  extra,  was  $50,  but  they  failed  to  show  how  they 
arrived  at  this  round  sum.  No  calculation  as  to  how  this  sum  was 
reached  is  given.  Mr.  Russell,  in  his  testimony,  gives  a  careful  cal- 
culation as  to  the  cost  of  this  tongue  and  groove  work  in  this  item,  and 
he  puts  it  at  $15.32.  I  am  unable  to  find  in  the  evidence,  and  do  not 
recollect,  any  testimony  as  to  the  cost  separately  of  the  gluing.  I  con- 
clude that  the  cost  of  the  tonguing  and  grooving  was  that  given  by  Mr. 
Russell,  $15.32.  I  am  unable  to  find  the  cost  of  the  gluing,  for  the 
reason  stated  above;  and  it  is  perhaps  immaterial,  as  no  objection  was 
made  at  the  time  to  the  manner  in  which  this  work  was  required  to  be 
done,  and  no  request  or  demand  that  it  should  be  treated  as  an  extra 
was  made  of  the  quartermaster  by  the  contractor. 

Item  5:  "Extra  work,  plank  for  plumber  to  lay  pipe  on."  The  claim 
of  the  plaintiff  as  to  this  item  is  that  the  specifications  called  for  pipe  to 
be  laid  on  top  of  second-story  joists.  It  appears  that,  in  order  to  get  a 
sufficient  fall  for  the  pipes,  it  would  be  necessary  to  cut  into  the  joists; 
and  the  plumber  in  charge  of  the  work  suggested  to  Capt.  Jacobs  that 
it  would  be  better  to  lay  the  pipes  on  planks  underneath  the  joists;  and 
that  this  method  was  adopted,  and  the  work  done  in  accordance  with 
the  suggestion  of  the  plumber.  The  plumber  stated  to  Capt.  Jacobs  that 
there  would  be  no  extra  cost  about  it. 
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Item  6:  "Changing  pulleys  on  proofrracks,  $10."  The  proof-rack  is  a 
kind  of  cupboard  in  which  to  dry  bread.  The  doors  in  front  are  run  by 
pulleys.  It  appears,  as  to  this  item,  that  the  pulleys  which  were  used 
in  connection  with  the  door  or  doora  of  the  proof-rack  would  not  work 
after  they  were  first  put  in,  and  the  contractor  was  required  to  put  in 
pulleys  that  would  work.  No  complaint  was  made  at  the  time  of  this 
requirement. 

Item  7:  "Catch-pans  under  dormer  windows,  $40."  It  appears  that 
in  the  construction  of  dormer  windows  the  slats  were  so  placed  in  the 
frame  that  the  rain  was  blown  into  the  building  through  these  windows, 
and  the  water  came  through  the  ceiling,  and  was  injuring  the  buildings. 
Before  they  were  accepted  by  the  quartermaster,  the  quartermaster  and 
Mr.  Bowe's  superintendent  examined  the  matter,  and  the  quartermaster 
required  Bowe  to  construct  certain  "catch-pans,"  as  they  were  called. 
It  seems  that  a  frame  was  required  to  be  constructed  in  some  way  on  the 
inside  of  the  dormer  windows,  and  a  tin  basin  arranged  on  i*ie  wooden 
frame-work,  so  that  the  water  coming  through  the  slats  of  the  dormer  win- 
dows would  be  turned  back  upon  the  roof.  It  appeared  that  the  dormer 
windows  were  constructed  according  to  the  specifications,  and  had  been 
accepted  by  Capt.  Jacobs'  superintendent,  Mr.  Russell.  No  objection 
was  made  by  the  contractor  to  the  requirement  of  the  quartermaster 
that  he  should  do  this  work  at  the  time,  or  no  request  or  demand  that 
it  should  be  treated  as  an  extra,  except  as  may  be  inferred  from  the  fol- 
lowing letters.  The  work  was  worth  the  amount  of  $40,  as  claimed  by 
the  plaintifi^.  A  letter  is  in  evidence  of  the  date  of  November  24,  1887, 
from  Capt.  Jacobs  to  Mr.  Bowe,  which  is  as  follows: 

"Atlanta,  Ga.,  Noyember  24th,  1887. 
*^  William  F,  Botoe,  E$q.^  Contractor:  Referring  to  the  tin  lininga  for 
aprons  for  dormer  windows  on  the  two  barracks  buildings,  you  are  respectful- 
ly informed  that  some  weeks  ago,  finding  that  the  lining  had  never  been  put 
on  as  ordered  by  me  several  months  before,  I  directed  the  tinner  to  do  the 
work,  and  guarantied  him  the  pay.  I  do  not  consider  this  extra  work,  but 
coming  under  clauses  5  and  10,  general  conditions  of  your  contract,  and  yoo 
must  accept  my  guaranty,  and  arrange  for  the  payment  on  or  before  next  pay- 
day.   Please  acknowledge  receipt,  and  report  actions." 

To  this  no  reply  was  received  but  the  following  letter  was  afterwards 
received  from  McLain,  the  subcontractor: 

"Atlanta.  Ga.,  June  15th,  1888. 
"  Captain  J.  W.  Jacobs^  A.  Q.  M.^  Dear  Sir:    Mr.  Bowe  assumes  tlie  pay- 
ment of  the  tin  safety  pans  under  dormer  windows,  which  relieves  the  gov- 
ernment of  that  obligation.  James  F.  MoLain." 

Item  8:  "Hand-smoothing,  sand-papering,  and  scraping  ceilings,  200 
squares,  at  $5.00,  $1,000." 

Item  8 J  (a;)  "Hand-smoothing  ceiling  of  verandas,  $900. ** 
Item  S,  (6:)  "Hand-smoothing,  scraping,  and  sand-papering  joists  and 
.  girders  of  verandas,  $900." 
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Item  8y  (c:)  "Hand-smoothing,  scraping,  and  sand-papering  inside  of 
girders  and  columns,  22  squares  at  $5.00,  $110." 

Item  8y  (d;)  '* Hand-smoothing,  sand-papering,  and  scraping  ceilings 
of  service  buildings,  18  squares,  at  $5.00,  $90." 

Item  8 y  (e:)  "Hand-smoothing,  sand-papering,  and  scraping  window 
and  door  frames  and  cases  of  same,  274  windows,  at  .25;  41  outside 
doors,  at  .40;  and  50  inside  doors,  at  .70,— $119." 

Item  8f  (Ji)  "Hand-smoothing  wainscoting,  176  squares,  at  $2.50, 
$437." 

This  is  the  principal  item  of  plaintiff's  claim.  The  complaint  is  that 
after  the  lumber  with  which  this  work  was  done  had  been  delivered 
where  the  work  was  in  progress,  planed  by  machinery  at  the  mills,  the 
contractor  was  required  by  Capt.  Jacobs,  the  quartermaster  in  charge, 
to  bring  the  lumber  to  a  greater  degree  of  smoothness,  and  better  finish, 
before  he  would  allow  it  to  go  into  the  buildings.  The  contractor  de- 
sired to  put  the  lumber  as  delivered  into  the  buildings,  and  the  quarter- 
master objected,  claiming  that  the  lumber  as  delivered  did  not  have  the 
finish  required  by  the  specifications  and  the  character  of  the  work.  The 
contractor,  on  the  other  hand,  at  the  time  insisted  that  all  his  contracts 
required  was  good  mill-dressed  lumber.  The  specifications  as  to  the  con- 
struction of  the  ceilings  do  not  state  how  the  material  used  in  the  ceil- 
ings should  be  finished.  The  language  as  to  ceilings  is  this:  "All  the 
rooms  in  the  first  story  must  be  ceiled  with  7-8x5  beaded  ceiling,  with 
suitable  moulding  planted  in  the  angle."  One  of  the  provisions  of  the 
specifications  as  to  this  work  was:  "The  contractors  are  to  provide  all 
materials  and  labor  necessary  for  the  complete  and  substantial  execution 
of  everything  described,  shown,  or  reasonably  implied  in  the  drawings 
and  specifications,  including  all  transportation,  scaffolding,  apparatus, 
and  utensils  requisite  for  the  same;  all  materials  to  be  of  the  best  of 
their  respective  kinds,  and  all  workmanship  to  be  of  the  best  quality." 
Another  of  the  specifications  is  as  follows:  "In  a  word,  each  class  of 
work  must  present  a  finished  appearance,  whether  specified  on  plans  or 
in  specifications,  harmonize  throughout,  and  be  entirely  satisfactory  to 
the  officer  in  charge."  The  testimony  shows  that  mill-dressed  lum- 
ber, such  as  was  delivered  at  the  government  location,  is  used  without 
further  finish  in  buildings  of  ordinary  character  in  Atlanta,  but  that  for 
buildings  of  a  better  and  more  expensive  class  a  greater  degree  of  finish 
is  required  to  be  given  the  lumber  used  in  work  of  the  character  em- 
braced in  this  item.  When  a  greater  degree  of  finish  than  that  given  by 
ordinary  mill  dressing  is  required,  it  is  usual  to  provide  for  it  in  the 
specifications. 

Item  9:  "Scraping  and  sand-papering  wainscoting,  175  squares,  at 
$2.60,  $437." 

Item  10:  "Scraping  and  sand-papering  verandas,  $200." 

The  claim  as  to  the  above  two  items  is  the  same  as  that  contained  in 
Item  A  and  its  subdivisions,  and  the  facts  as  to  that  item  may  be  applied 
to  these  two  items. 

Item  11:  "Extra  work  on  stairs,  $150.'' 
v.42F.no.l3— 49 
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The  facts  appear  to  be,  as  to  this  item,  that  Mr.  Russell,  Capt.  Jacobs' 
superintendent,  selected  two  men  from  the  contractor's  force  of  workmen 
to  work  on  the  stairs,  and  the  claim  is  that  he  required  the  stairs  to  be 
constructed  in  a  way  that  made  them  more  expensive  than  they  would 
have  been  if  constructed  in  some  other  way,  which  other  way  does  not 
clearly  appear.  No  objection  was  made  to  the  manner  in  which  this 
work  was  done,  so  far  as  the  evidence  shows,  at  the  time. 

Item  12:  "Extra  cost  of  Yale  locks,  $100."  The  claim  as  to  this  item 
is  that  the  contract  provided  for  certain  doors  to  be  finished  with  "Yale 
Standard  Draw-Lock,  No.  961,"  and  that  locks  of  this  description  were 
secured  by  the  contractor;  but  it  was  found  that  the  barrel  was  too  short 
to  go  through  the  doors,  and  that,  therefore,  it  became  necessary  to  ex- 
change them  for  other  locks  with  a  longer  barrel.  In  a  letter  which  is 
in  evidence  from  Mr.  Bowe  to  Capt.  Jacobs,  dated  March  5, 1887,  among 
other  things,  is  this  statement:  "The  Yale  lock  was  an  error  which  I 
will  have  corrected."  It  is  claimed  by  counsel  for  plaintiff  that  he  did 
not  mean  b}'  this  to  say  that  it  was  his  own  error;  but  I  am  unable  to 
concur  in  this  view,  and  I  think  he  meant  to  say  in  this  letter,  written 
at  this  time,  that  the  error  was  his  own,  or  of  those  from  whom  he  pur- 
chased. There  certainly  is  nothing  in  this  language,  or  elsewhere  in 
the  letter,  to  indicate  that  he  claimed  any  error  on  the  part  of  the  quar- 
termaster, or  attached  any  blame  to  him  for  the  misfit  of  the  lock.  Cer- 
tainly, no  objection  was  made,  and  no  claim  for  the  allowance  of  any  ad- 
ditional cost  as  an  extra  was  made,  at  the  time,  by  the  contractor. 

liein  13:  "Extra  cost  of  putting  on  neck  .mould  after  column  was  set, 
in  which  manner  one  hand  could  put  on  only  six  per  day,  whereas,  oth- 
erwise, one  man  could  have  put  on  eighteen  per  day^ — an  excess  of  .26 
each  above  cost,  and  loss  of  profit  of  .09;  280  columns  at  .35,  $100."  It 
appears  that  the  contractor  depired  to  put  what  is  called  the  "neck 
mould"  around  the  columns  before  the  columns  were  put  in  place,  and 
that  he  was  required  to  put  up  the  columns,  and  put  the  neck  mould  on 
afterwards.  The  claim  is  that  it  was  more  expensive  to  do  this  work  as 
it  was  required  to  be  done  than  in  the  manner  the  contractor  wished  to 
do  it.  It  appears  that  the  columns  were  not  sufficiently  seasoned  at  the 
time  they  were  put  up,  and  that  Capt.  Jacobs  allowed  them  to  be  placed 
in  position  in  this  unseasoned  condition  in  order  to  enable  Bowe  to  pro- 
ceed more  rapidly  with  the  work,  which  he  did  not  think  would  injure 
substantially  the  buildings;  and  that,  if  Capt.  Jacobs  had  insisted  on 
the  columns  being  seasoned  before  they  were  put  in  position,  it  would 
have  retarded  the  progress  of  the  work,  and  caused  some  loss  to  the  con- 
tractor. The  unseasoned  condition  of  the  columns  was  the  reason  given 
by  Capt.  Jacobs  and  bis  superintendent  for  not  allowing  the  caps  to  be 
put  on  the  columns  before  they  were  placed  in  position.  No  claim  was 
made  for  extra  compensation  as  to  this  work  at  the  time. 

Item  14:  "Work  on  board  and  wainscoting,  S75."  The  claim  as  to 
this  item  is  that  Jacobs  required  Bowe  to  dry  his  planks  to  be  used  for 
wainscoting  too  thoroughly,  and  that  after  the  wainscoting  was  put  in 
place  the  fact  that  the  lumber  was  too  dry  caused  it  to  "buckle  out,"  and 
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that  this  was  caused  by  the  absorption  of  the  moisture  by  the  lumber 
after  being  placed  in  position.  The  base-board  could  not,  therefore,  fit 
up  tightly  against  the  wainscoting,  as  the  board  struck  only  the  extended 
joints,  and  left  crevices  between.  This  necessitated  much  work  in 
smoothing  off  the  high  points  so  that  the  base-board  would  fit  up  tightly. 
No  claim  was  made  for  any  extra  allowance  for  this  work  at  the  time, 
and  no  complaint,  so  far  as  can  be  gathered  from  the  evidence,  of  any 
kind  was  made  as  to  this  work. 

Item  15:  "Mould  around  44  doors,  $100."  The  claim  as  to  this  item 
is  that  the  contractor  was  required  to  put  moulding  around  the  frames 
of  44  doors  to  hide  the  cracks  left  between  the  door-frame  and  the  brick- 
work. It  appears  that  the  door-frames  were  put  in  place  before  the 
brick-work  around  them  was  done;  that  this  was  necessary,  for  the  rea- 
son that  an  iron  dowel  was  to  be  run  from  the  stone  up  the  frame,  which 
required  the  frame  to  be  placed  in  position  before  the  bricks  were  laid. 
On  account  of  this  method  of  doing  the  work  the  crack  was  left  between 
the  brick-work  and  the  door-frame  from  one-eighth  to  one-fourth  of  an 
inch  wide.  The  contractor  was  required  to  put  moulding  around  the 
door-frame  to  hide  this  crack.  This  moulding  does  not  seem  to  have  been 
required  by  the  specifications.  The  quartermaster  states  that  when  he 
objected  to  the  work  as  it  stood,  the  cracks  showing  between  the  door- 
frame and  the  brick- work,  that  "th^y"  (alluding  to  the  contractor  and 
his  superintendent,  as  I  understand)  suggested  this  moulding  as  a  rem- 
edy for  the  defect,  and  that  he  accepted  it,  and  made  no  further  objec- 
tion.    To  this  I  find  no  denial. 

Items  16j  17y  18^  and  19  may  be  considered  together.  They  were 
for  damage  to  lumber  by  being  exposed  to  the  weather  by  order  of  Capt. 
Jacobs.  The  contention  of  the  plaintiff  is  that  Capt.  Jacobs  and  his 
superintendent,  Russell,  ordered  all  dressed  lumber  to  be  exposed  in 
the  open  air,  stacked  up  in  what  is  called  "wig-wam  fashion."  It  is  said 
that  this  exposure  caused  the  lumber  to  warp,  and  get  in  bad  shape  for 
use,  which  made  it  necessary  to  rework  it,  at  considerable  expense  to 
the  contractor.  The  total  amount  claimed  in  these  items  is  $1,550.  It 
appears  as  a  fact,  from  the  evidence,  that  a  considerable  amount  of  the 
lumber  to  be  used  in  the  buildings  erected  by  Bowe  was  stacked  up  in 
what  is  called  "wig-wam  fashion"  in  the  open  air.  It  further  appears  as 
a  fact  that  this  injured  the' lumber,  causing  it  to  warp,  and  get  in  bad 
shape  for  use.  To  find  as  a  fact  who  is  reall}'^  responsible  for  this  is  very 
difficult,  in  view  of  the  conflicting  character  of  the  testimony.  It  ap- 
pears that  on  February  6,  1888,  Capt.  Jacobs  wrote  a  letter  to  Bowe,  in 
which,  among  other  things,  direction  was  given  as  to  certain  lumber  as 
follows: 

*•♦  •  ♦  You  are  also  informed  that  an  examination  of  the  commissary 
building  after  the  recent  storm  convinces  me  that  the  seasoning  of  the  fioor- 
ing  is  much  retarded  by  being  stored  in  the  building,  instead  of  exposure  to 
tlie  air  out  of  doors,  and  all  lumber  so  stored  must  be  at  once  removed,  and 
the  practice  of  turning  a  buiJding  into  a  drying  kiln,  and  the  building  of 
large  fires  therein,  must  also  cease.    During  a  storm  all  the  buildings  must;' 
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be  dosed,  and  during  fair  drying  weather  the  wlndovrs  must  be  raised  or 
lowered.  This  precaution  to  prevent  deterioration  has  been  much  neglected 
by  you  in  the  past. " 

In  view  of  the  fact  that  the  burden  is  on  the  plaintiff  to  establish  his 
case  where  there  is  a  conflict  by  preponderance  of  testimony,  my  con- 
clusion is  that  the  only  order  given  by  Jacobs  as  to  bow  the  lumber 
should  be  dried  was  that  contained  in  the  paragraph  given  above  from 
this  letter.  It  appears  clearly  that  Capt.  Jacobs  required  the  lumber  to 
be  exposed  to  the  open  air,  but  not  satisfactorily  as  to  how  it  should  be 
exposed.  As  to  Mr.  Russell,  Capt.  Jacobs'  superintendent,  and  as  to 
whether  he  gave  orders  requiring  this  lumber  to  be  stacked  in  the  man- 
ner it  was,  there  is  a  more  decided  conflict  in  the  evidence  than  as  to 
Jacobs.  He  overlooked  the  work  of  placing  the  lumber  in  this  position, 
and  made  suggestions  concerning  it.  He  suggested  the  fact  that  lumber 
had  been  dried  for  work  under  his  supervision  in  that  way  at  Hot  Springs. 
The  fact  is  not  satisfactorily  established  by  the  evidence  that  he  gave  any 
positive  orders  that  the  lumber  should  be  stacked  in  this  way. 

Itejii  20:  "Extra  work  on  mantels,  $200."  The  details  of  this  item  are 
unboxing,  setting  .32,  1,000  fire-brick,  fire-clay,  3,000  common  brick, 
mortar  and  drayage,  iron  for  mantels,  and  superintendence.  The  spec- 
ifications in  reference  to  mantels  was  as  follows: 

"Provide  for  setting  up,  in  all  the  rooms  having  open  fire-places,  mantels* 
grates,  and  hearths,  to  cost,  complete,  not  less  than  $20.00  each,  the  pattern 
and  size  to  be  selected  by  the  officer  in  charge.  Grates  must  be  set  in  the 
most  approved  style,  with  full  backing  of  fire-brick  or  soap-stone,  as  may  be 
directed.    In  the  day  mess  and  wash  rooms  mantels  need  not  be  furnished." 

It  is  claimed  by  the  plaintiff  that  the  cost  of  the  mantels  complete, 
including  the  setting  and  all  the  cost  of  same,  should  not,  under  this 
specification,  have  been  required  to  exceed  the  $20  each  named  in  the 
specification.  The  quartermaster  construed  this  specification  as  provid- 
ing that  the  mantels,  with  everything  necessary,  should  cost  not  l^s 
than  $20;  but  the  correspondence  in  evidence  shows  that  he  made  a  con- 
cession to  the  contractor  in  this  respect,  and  that  the  cost  of  the  mantels, 
without  the  cost  of  setting  them  up,  instead  of  being  $680,  as  it  might 
have  been,  was  only  $509.  The  work  of  setting  the  mantels,  and  the 
material  used  in  setting,  was  in  addition  to  thiR. 

Items  21  and  22.  These  two  items  may  be  consolidated.  They  were 
for  20,000  extra  brick  in  bake-house  and  commissary  buildings  more 
than  required  by  the  specifications,  at  $20  per  thousand,  $400.  The 
contest  of  the  plaintiff  as  to  these  items  is  that  the  plans  for  these  build- 
ings showed  them  to  be  on  level  ground,  and  that  the  ground  sloped  so 
that  to  comply  with  the  specifications,  and  to  place  the  floor  at  the  proper 
elevation  above  the  highest  point,  required  the  extra  amount  of  brick 
mentioned  in  the  above  item.  It  is  shown  quite  clearly  by  the  evidence 
that  at  the  place  where  these  two  buildings  were  erected  a  considerable 
amount  more  of  brick-work  was  necessary  than  would  have  been  had 
the  buildings  been  on  level  ground.  It  also  appears  that  the  attention 
of  Mr.  Bu8sell|  Capt.  Jacobs'  superintendent,  was  called  to  the  matter. 
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and  that  at  one  time  he  agreed  to  allow  something  for  it,  but  that  soon 
afterwards  he  withdrew  the  agreement,  saying  thai  he  intended  to  com- 
plete this  work  without  any  extras.  It  appears  further,  from  the  evi- 
dence, that  Bowe  had  ample  opportunity  to  examine  the  ground  where 
the  buildings  were  to  be  located,  and  that  he  could  easily  have  ascer- 
tained this  before  making  his  bid.  Mr.  Bowe  was  interrogated  about 
this  matter: 

** Question,  Didnt  yon  go  there  and  examine  this  ground  before  you  made 
a  bid?  AnstJoer.  I  don't  remember  whether  it  was  before  I  bid  or  not.  Q, 
Didn't  you  examine  that  map  before  you  bid?  A,  I  just  say  that  it  may  be 
so;  that  it  may  have  been.  I  will  not  assert  that  it  was.  Q,  Don't  you 
think  it  was  before  you  bid?  A.  I  cannot  answer  whether  it  was  before  or 
afterwards.  If  I  remembered,  I  would  just  as  lief  acl^nowledge  one  time  as 
the  other.  The  time  I  saw  it*  I  tliink  more  particular  was  for  some  grading 
than  it  was  for  the  ground.  Q,  You  knew  the  map  was  in  existence  before 
you  made  the  bid?    A.  1  think  so." 

There  is  more  of  this  testimony  on  this  subject.  This  is  enough,  how- 
ever, to  show  that  it  is  more  thati  likely,  even  from  his  own  statement, 
that  he  examined  the  ground  before  bidding.  It  appears,  further,  that 
Bowe's  contract  with  the  government  was  dated  June  30, 1886,  and  that 
on  the  15th  day  of  May,  before  that,  the  quartermaster  issued  a  circular 
in  reference  to  these  buildings  which  contained  the  following: 

"The  buildings  are  to  be  located  on  the  cites  indicated  on  the  map  accom- 
panying the  plans  and  specificatipns*  unless  otherwise  directed  by  competent 
authority." 

Mr.  Bowe  was  asked  if  he  had  read  that  circular  beforo  he  made  his 
bid.  His  answer  was:  "I  more  than  likely  did."  This  question  was 
then  asked  him:  "I  wish  it  to  be  understood  that  you  admit  you  read 
it?"  Answer:  "I  would  rather  admit  that  I  read  it.  I  did  not  want  to 
assert  that  I  did  not  read  it,  or  that  I  did  read  it."  So  that  it  appears 
quite  probable  that  Bowe  examined  the  ground  before  bidding,  and,  as 
there  was  a  map  indicating  the  location  of  the  various  buildings  on  the 
grounds,  that  he  could  have  ascertained,  even  if  he  did  not,  the  exact 
location  proposed  for  these  buildings. 

Item  23:  "Extra  cost  of  painting  not  required'  by  specification,  two 
coats  of  hard  oil,  instead  of  one,  on  117  wardrobes,  $168."  The  facts 
in  reference  to  this  item  are  somewhat  difficult  to  find.  It  seems,  how- 
ever, that  the  contract  originally  required  the  wardrobes  to  have  three 
coats  of  paint,  and  that  the  work  was  really  done  in  a  different  way,  and 
a  material  which  Bowe  calls  "hard  oil,"  and  Capt.  Jacobs  "varnish,"  was 
used.  The  change,  it  appears,  was  suggested  by  the  foreman  of  the  con- 
tractor. So  far  as  appears  from  the  evidence,  no  objection  whatever 
was  made  at  the  time  to  the  change,  nor  was  any  claim  made  that  there 
should  be  extra  cost  or  expense  attached  to  it;  on  the  contrary,  the  only 
proof  on  that  subject  is  the  testimony  of  Capt.  Jacobs,  who  states  that 
the  foreman  told  him  it  would  not  cost  any  more. 

Item  24:  "  Trimming  with  red,  instead  of  a  different  shade  of  the  same 
color  as  body,  as  first  ordered,  $300."  Claim  for  this  item  was  aban- 
doned by  the  plaintiff. 
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Item  25:  "Extra  cost  of  tinning  not  required  in  specifications;  amount 
retained  by  Jacobs  for  alleged  defects,  which  retention  is  in  violation  of 
contract,  and  when  there  were  no  defects,  S235."  It  appears,  as  to  this 
item,  that  the  tin  roof  of  certain  buildings  erected  by  Bowe  for  the  gov- 
erament  were  not  satisfactory  to  Capt.  Jacobs  because  of  leaks.  The  en- 
tire correspondence  in  reference  to  this  item  is  in  evidence,  and  is  as 
follows: 

"Atlanta.  Ga..  August  3,  1887. 

"  William  F,  Botoe,' Contractor:  I  consider  the  roofs  of  the  double  and 
triple  barracks  in  bad  condition,  and  requiring  much  work  before  I  can  acct^pt 
them.  I  shall  require  indisputable  proof  that  all  roofs  are  water-tight  before 
I  noake  a  final  settlement  with  you.  In  doing  so  I  shall  require  all  the  stand- 
ing lock-joints  worked  over  again." 

"Atlanta.  Ga.,  August  27.  1887. 
**  William  F.  BozDe^  Contractor:  I  can  see  no  speedy  prospect  of  the  ve- 
randas going  up.  and  covered  with  tin,  and.  in  conjunction  with  the  work, 
the  roof  of  the  main  buildings  repa'red.  as  indicated  in  my  letter  of  the  3d 
instant.  You  will  therefore  have  tinner  commence  immediately  repairing  the 
roofs  of  buildings  Nos.  23  and  25.  I  shall  wait  only  long  enough  for  you  to 
get  them  from  Cincinnati  in  the  speediest  manner,  when  I  shall  order  the 
work  done  by  parties  in  the  city,  and  charge  the  cost  to  you.  When  I  com- 
mence the  work.  I  shall  complete  It.  whether  your  tinners  are  on  hand  or  not. 
The  ceilings  of  these  buildings  are  already,  I  fear,  discolored,  and  injured  be- 
yond repair,  and  I  cannot  wait  your  dilatoriness  any  longer." 

To  this  there  is  no  reply. 

** Atlanta,  Ga..  December  12,  1887. 

**  William  F,  BotvCp  Contractor:  You  are  respectfully  informed  that  late 
rains  develop  a  number  of  leaks  in  the  barracks  buildings,  and  that  I  shall 
make  no  final  settlement  until  all  roofs  are  water-tight.  Satisfactory  evidence 
of  this  tact  shall  be  an  examination  subsequent  to  a  heavy  rain.'' 

"Atlanta.  Ga.,  January  4.  1888. 
•*  William  F.  Boioe,  Contractor:  You  are  respectfully  informed  that  after 
having  waited  some  seven  months  for  you  to  stop  palpable  leaks  in  the  build- 
ings under  your  contract,  notwithstanding  my  urgent  demands  from  time  to 
time  for  you  to  do  so,  and  being  convinced  that  further  patience  would  be 
prejudicial  to  the  interests  of  the  U.  $..  I  have  this  day  contracted  to  have 
the  roofs  overhauled  and  made  water-tight  for  the  sum  of  8220.00.  You  will 
therefore  cause  any  men  you  may  have  working  on  the  roofs  to  stop  work, 
as  I  shall  at  once  take  charge  of  the  tin- work  under  your  contract,  and  com- 
plete it." 

In  response  to  this  a  letter  was  received  from  Mr.  Bowe,  which  is  as 
follows: 

"Savannah,  Ga.,  January  6,  1888. 

** Captain  J.  W.  Jacobs^  A.  Q,  M, — Dear  Sir:  Yours  of  January  4,  *88, 
just  to  hand.  I  am  sorry  I  was  unavoidably  detained  at  court,  and  could  not 
be  in  Atlanta  in  reference  to  the  subject-matter  before  you  had  reached  >'our 
decision.  I  knew  there  were  some  leaks  showing,  and  the  hands  had  be(*n 
working  on  them,  and  have  reported  to  me  that  they  were  stopped,  and,  when- 
ever any  showed  again,  immediately  proceeded  to  find  it,  and  work  on  it. 
From  your  letter,  I  judge  some  leaks  have  shown  again,  and  we  are  ready  and 
willing  to  stop  them.  I  am  endeavoring  to  get  away  to-niglit,  in  wliich  case 
I  shall  see  you  by  the  time  this  reaches  you.    But,  to  provide  against  my  not 
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arriving  in  Atlanta  in  tbe  morning,  I  by  this  mail  send  your  letter  to  Mr. 
McLain,  my  subcontractor  for  the  tinning.  The  amount  contracted  by  30U, 
S220.00,  appears  to  be  very  high,  tho*  of  course  I  am  unaware  of,  the  amount 
of  work  contracted  for. " 

"Atlanta,  Ga.,  January  11, 1888. 
** Captain  7.  W.  Jacobs,  A.  Q,  M. — ^Deab  Sir:  In  reply  to  yours  notifying 
me  that  you  had  given  a  contract  to  other  parties  for  8220.00  to  repair  tin 
roofs  on  buildings  under  my  contract,  I  beg  leave  to  respectfully  protest 
against  such  action,  as  being  in  violation  of  my  contract,  and  unnecessary, 
and  submit  the  following  facts  for  your  consideration:  That  my  subcon- 
tractor on  tinning  did  work  on  the  roofs,  and  did  seek  to  find  the  leaks  when- 
ever they  showed ;  that  the  foreman  of  the  carpenters,  the  subcontractor  and 
boss  tinner  have  often  searched  under  the  roofs  at  night  during  the  rains  for 
the  purpose  of  finding  the  leaks,  and  that  they  were  supposed  to  have  been 
stopped,  and  that  the  roof  was  tight;  that  an  extremely  heavy  rain  showed 
other  leaks,  or  some  of  the  old  ones  anew;  and  that  the  fact  that  the  roofs 
are  an  A  No.  1  job  is  a  reason  why  any  leaks  are  difficult  to  find;  and  that 
without  allowing  me  an  opportunity  or  directing  me  to  have  my  subcon- 
tractor repair  them,  or  to  have  them  repaired  without  reference  to  the  sub- 
contractor, yoQ  made  this  aforesaid  contract;  that  I  am  now  and  always  have 
been  willing  to  fully  comply  with  my  contract  in  every  respect;  that  I  have 
never  refused  to  work  on  these  roofs  when  called  on,  either  m^'self  or  fore- 
man or  subcontractor  or  the  boss  tinner;  that  all  of  us  have  been  desirous  of 
making  the  roof  satisfactory;  that,  furthermore,  the  aforesaid  contract  pro- 
vides for  the  roof  to  be  reseamed  by  hand;  that  I  have  never  been  informed 
that  this  was  your  desire,  and  had  no  opportunity  to  refuse  to  do  so;  that  the 
hand-seaming  of  the  standing  edges  is  useless,  and  detrimental  to  the  roof; 
that  there  are  no  leaks  showing  to  come  from  the  standing  edges;  that  the 
bake-house,  commissary-house,  and  all  verandas  do  not  show  any  leaks,  and 
are  perfectly  tight;  that  the  hand-seaming  as  is  being  done  is  useless,  lam 
prepared  to  prove  by  abundance  of  evidence.  For  all  which  reasons  I  do  most 
earnestly  protest  against  your  action,  and  hereby  refuse  to  abide  by  it,  and 
deem  it  my  duty  to  notify  you  that  the  contractors  working  on  the  roof  ab- 
solve me  from  all  liability  concerning  them,  and  that  therefore  I  shall  con- 
sider that  part  of  the  work  as  finished,  and  accepted  by  you.  Regretting  the 
necessity  of  this  protest,  1  am, 

"Very  respectfully,  etc.,  William  F.  Bowb." 

The  amount  specified,  $220,  was  retained  by  Jacobs  from  the  amount 
due  Bowe  under  his  contract,  and  applied  to  having  these  roofs  reworked, 
as  indicated  in  his  letter  of  January  4,  1888. 

Item  26.  This  is  plumbing  not  required  by  specifications,  running  gas- 
pipes  from  meters  to  the  outside  of  buildings,  $25.  It  appears  that  the 
quartermaster  required  the  contractor  to  run  the  gas-pipes  from  each  of 
the  buildings  outside  the  walls  of  the  buildings,  so  that  the  connection 
with  the  outer  gas-pipes  could  be  made  there.  It  is  claimed  that  the 
Gas  Company  of  Atlanta  is  willing  to  run  through  the  walls  of  the  build- 
ing, and  connect  with  the  meter  inside,  and  that  the  pipe  required  to  go 
from  the  inside  of  the  building  to  the  outside  was  unnecessary  and  un- 
usual. The  testimony  of  an  expert  in  plumbing,  whose  evidence  was 
offered  in  the  case  was: 

"Where  it  would  be  very  hard  to  get  to  it  afler  the  house  was  completed, 
why,  I  would  certainly  run  them  outside  the  wall.     It  would  necessitate  cut- 
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ting  through  the  wall*  and  taking  up  the  floor,  to  put  the  pipes  in  after  the 
house  is  completed;  whereas,  before  the  floor  is  done,  it  is  a  very  easy  matter 
to  lay  the  pipe. " 

Bern  27:  "Extra  cost  of  oven  casting,  etc.,  $100."  This  item  was 
abandoned  by  plaintiff  on  the  hearing. 

J&em  28:  "Grates  and  ash-fenders,  over  and  above  cost  specified  for 
mantels,  $25."  It  appears  that,  when  the  buildings  were  about  to  be 
turned  over  by  the  contractor  to  the  quartermaster,  that  19  fenders  were 
missing.  The  fenders  in  connection  with  the  mantels,  etc.,  had  been 
ordered  by  Capt.  Jacobs,  under  the  authority  given  him  in  the  contract, 
from  Hunnicutt  &  Bellingrath,  of  Atlanta.  When  the  matter  of  these 
missing  fenders  was  investigated,  Hunnicutt  &  Bellingrath  claimed  to 
have  delivered  them.  An  affidavit  was  made  by  their  employe,  charged 
with  the  delivery  of  these  articles  at  the  government  reservation,  stating 
that  they  bad  been  delivered,  and  describing  the  fenders,  and  exactly 
what  he  did  about  them.  Thereupon  the  following  correspondence  took 
place  between  the  quartermaster  and  the  contractor: 

"Atlanta,  Ga.,  June  18,  1888. 

"WilUamF.  Bowe,  Eaq.t  Atlanta^  Qa. — DEARSm:  You  are  respectful- 
ly informed  that  the  preponderaiKie  of  evidence  I  have  been  able  to  obtain 
concerning  the  19  missing  fenders  for  the  barracks  buildings  under  your  con- 
tract goes  to  establisli  the  fact  that  Hunnicutt  &  Belli ngratli  delivered  them 
to  your  agents,  and,  unless  you  can  furnish  evidence  to  the  contrary,  I  shall 
have  to  hold  you  responsible  for  them.  Please  let  me  hear  from  you  as  soon 
as  practicable." 

To  this  Capt.  Jacobs  received  the  following  reply: 

"Atlanta,  Ga.,  jfune  20,  1888. 
'^Captain  J.  W.  Jacobs— -BKAn  Sir:  Tours  of  the  18th  instant  just  handed 
me  on  the  eve  of  my  departure  from  the  city  for  a  few  days.    Immediately  on 
my  return  I  will  undertake  to  present  you  the  other  side  of  the  case.x 

"Respectfully,  W.  F.  BoWb," 

When  the  contract  was  closed  and  final  payment  was  made,  the  iiuar- 
termaster  reserved  $25,  which  he  had  ascertained  would  be  the  cos'(  of 
these  fenders;  and,  receiving  no  further  evidence  from  Bowe  on  the  sub- 
ject, on  the  4th  of  August  he  paid  Hunnicutt  &  Bellingrath,  who  had 
delivered  the  fenders,  the  $25. 

■^  Item  29:  "Delay  of  carpenter  work,  $1,500."  It  is  claimed  by  the 
plaintiff,  as  to  this  it^m,  in  his  bill  of  particulars,  that  he  was  not  allowed 
by  Capt.  Jacobs  to  rush  or  push  his  carpenters,  and  that  he  was  prevented 
in  that  way  from  getting  as  good  work  out  of  them  as  he  would  have  ob- 
tained if  he  had  not  been  interfered  with.  The  contention  is  that  by 
this  interference  the  amout  named  in  this  item,  and  more,  was  lost  to 
the  contractor.  Capt.  Jacobs  admits  that  he  frequently  objected  to  work 
as  being  improperly  done,  requiring  it  to  be  done  over;  and  the  probable 
result  of  this  was  that,  in  order  to  do  it  in  a  satisfactory  way,  it  would 
be  necessary  to  do  it  more  carefully,  and  consequently  more  slowly.  No 
guestion  seems  to  have  been  made  by  the  contractor  as  the  work  pro- 
gressed as  to  the  right  of  the  quartermaster,  under  the  contracti  to  pass 
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on  the  character  of  the  work  as  it  was  done.  .This  strict  supervision  of 
the  work  by  Capt.  Jacobs  would  undoubtedly  cause  it  to  be  done  more 
carefully,  and,  naturally,  somewhat  slower,  than  it  otherwise  would  have 
been. 

CONCLUSIONS  OF  LAW. 

The  facts  as  to  each  item  embraced  in  this  action  have  thus  been  given 
separately,  and  as  briefly  stated  as  possible.  The  conclusions  of  the 
court  upon  all  questions  of  law  involved  in  the  case  ma}*^  now  be  stated. 

1.  The  first  position  assumed  by  the  plaintiff  through  his  counsel  is 
that  extras  may  be  recovered  for  on  a  quantum  meruit,  independently  of 
and  outside  of  the  express  contract;  that  '^ extras  are  paid  for  on  the  same 
principle  as  if  there  were  no  express  contract.  Extras  constitute  a  sep- 
arate account.  The  government's  original  obligation  was  to  pay  certain 
money;  contractor  to  work  according  to  certain  specifications.  If  the 
contractor's  work  is  increased  by  extras,  the  government's  obligation  to 
pay  is  enlarged.  An  order  for  extras  may  be  considered  eitlier  as  an 
addition  to  or  enlargement  of  the  old  contract,  and  is  a  separate  contract 
in  itself;  but  in  either  case  the  pay  is  a  reasonable  valuation."  If  the 
power  of  Capt.  Jacobs  to  bind  the  government  as  to  matters  outside  of 
the  contract  could  be  conceded,  and  if  the  contractor  had  placed  him- 
self in  the  proper  position  under  the  contract,  during  the  progress  of  the 
work,  to  claim  the  various  items  involved  as  extras,  to  so  much  of  the 
work  as  could  be  considered  extra  plaintiff's  contention  would  be  proper 
enough,  and  the  principle  he  contends  for  would  be  applicable.  Other 
questions  are  involved,  however,  which  must  control  the  case  independ- 
ently of  the  general  principle  thus  contended  for. 

2.  In  article  1  of  the  contract  under  which  these  buildings  were  ereoted 
is  a  clause  as  follows : 

**  Also,  DO  allowance  shall  be  made  for  extras  claimed  to  have  been  donct 
unless  provided  for  beforehand  by  written  agreement  to  that  effect,  specify- 
ing  the  cost  of  the  same." 

It  is  said  that  this  clause  is  for  the  government's  benefit,  and  one 
which  the  government  can  insist  on  seeing  carried  out,  or  waive;  and 
that,  if  extra  work  is  ordered  by  the  government,  that  the  government 
cannot  protect  itself  from  payment  by  this  clause,  even  though  the  order 
be  verbal,  and  there  is  no  written  agreement.  Supposing  that  Jacobs  had 
authority  to  bind  the  government  for  the  payment  of  work  which  was 
clearly  outside  the  contract, — ^that  he  stood  in  the  position  of  an  indi- 
vidual having  work  done  for  himself, — the  position  assumed  would  seem 
to  be  correct.  Even  though  having  a  contract  covering  a  piece  of  work, 
and  having  a  clause  in  it  such  as  this,  it  would  be  unjust  to  allow  the 
other  party  to  receive  the  benefit  of  the  contractor's  work  and  material 
upon  a  verbal  order,  and  then  shield  himself  under  a  clause  such  as  this, 
which  at  the  time  of  the  order  he  had  failed  to  invoke.  To  make  this 
principle  applicable,  however,  it  would  be  necessary  that  the  work  done 
or  material  furnished  should  be  extra,  and  so  understood  and  treated  at 
the  time.     The  real  question  then  would  be,  was  any  work  ordered  and 
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done  with  the  understanding  at  the  time  that  it  was  outside  the  contract, 
or  even  with  notice  from  the  contractor  to  the  officer  in  charge  that  the 
work  was  extra,  and  that  it  would  he  so  treated  by  him?  And  then, 
what  was  Jacobs'  authority  under  the  law?  Upon  the  last-named  ques- 
tion, that  is,  as  to  Jacobs'  authority,  the  case  must  come  within  a  well- 
recognized  rule.  It  is  stated  by  the  supreme  court  in  the  case  of  Whiles 
aide  v.  U.  S.,  93  U.  S.  247,  as  follows:   . 

"The  government  is  not  bound  by  the  act  or  declaration  of  its  agent  unless 
it  manifestly  appears  that  he  acted  within  the  scope  of  his  authority,  or  was 
employed  in  his  capacity  as  a  public  agent  to  do  the  act,  or  make  the  declara- 
tion for  it." 

And,  in  addition,  the  court  states: 

"Individuals,  as  well  as  courts,  must  take  notice  of  the  extent  of  authority 
conferred  by  law  upon  a  person  acting  In  an  official  capacity." 

What  Jacobs'  authority  was  is  discussed  later. 

3.  Further  position  assumed  by  counsel  for  plaintiff  is  that  as  Jacobs 
claimed,  as  to  the  various  items  in  dispute,  when  question  was  raised 
about  them  during  the  progress  of  the  work,  that  they  were  wdthin  the 
specifications,  and  covered  by  the  contract,  that  he  thereby  waived  the 
requirement  that  Bowe  should  give  notice  that  these  items  would  be 
treated  as  extra,  and  that  the  matter  be  reduced  to  writing.  The  effort 
has  been  made  to  analogize  it  to  a  case  something  like  that  of  an  insur- 
ance policy,  and  a  positive  refusal  to  pay,  whereby  formal  proofs  of  loss 
would  be  dispensed  with.  This  position  is  clearly  unsound.  Where 
the  officer  in  charge  required  work  to  be  done  in  a  certain  way,  and, 
upon  the  contractor  objecting,  the  officer  insisted  that  the  specifications  re- 
quired it  to  be  done  as  he  had  requested,  and  then  the  contractor  proceeded 
to  do  the  work  in  accordance  with  the  officer's  requirement  without  fur- 
ther objection,  or  any  notification  that  the  work  or  material  would  be 
treated  as  extra,  what  would  be  the  efiect?  The  officer,  of  course,  would 
have  the  right  to  presume  that  that  was  the  end  of  the  matter,  when  the 
contractor  acquiesced  in  his  decision.  If  the  officer  had  notice  that  the 
contractor  protested,  and  would  treat  the  work  or  material  as  outside  the 
contract,  and  would  claim  additional  compensation  for  the  same,  he 
would  have  an  opportunity  to  determine  whether  or  not,  under  that  view 
of  the  matter,  he  would  insist  on  the  work  proceeding  as  he  had  indi- 
cated, or  refer  the  matter  to  superior  officers  for  determination.  As  Capt. 
Jacobs  was  by  the  contract  constituted  the  arbiter  to  decide  as  to  the 
character  and  the  sufficiency  of  the  work  as  it  progressed,  when  the  differ- 
ences arose  as  to  the  manner  of  doing  the  work  or  the  character  of  the 
material,  his  decision,  of  course,  became  necessary,  and  the  decision  thus 
given  would  be  final,  in  the  absence  of  notice  by  the  contractor  that  it 
would  be.  so  considered,  and  that  a  claim  would  be  interposed  for  the 
work  or  material  as  extra.  To  allow  the  contractor  to  apparently  accept 
the  decision  of  the  officer,  and  proceed  to  do  the  work  in  accordance  with 
the  decision,  and  afterwards  attack  the  decision  as  incorrect,  would  be  a 
fraud  on  the  oflScer.  It  is  assumed,  for  the  purpose  of  this  conclusion, 
that  no  mistal^e  was  made  in  reference  to  the  work  of. material,. and  that 
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Capt.  Jacobs  acted  in  good  faith  in  making  his  decisions.  As  cases  ap- 
plicable to  this  and  preceding  paraj^raphs,  see  Miller  v.  McCaffrey,  ^Vvl.  St. 
245;  Cemetery  Co,  v.  Cobiim,  7  Md.  202;  Ti^nsiees  v. Plait,  5  111.  App.  567. 
See,  also,  the  following  cases  cited  by  plaintiff's  counsel  as  applicable  to 
this  general  subject:  Atnoakeag  Manufg  Co.  v.  U.  S.,  17  Wall.  592;  U.  S. 
V.  Smith,  94  U.  S.  214;  Clark  v.  U.  S.,  6  Wall.  543;  MueUer  v.  (/.  S., 
113  U.  S.  155,  5  Sup.  Ct.  Rep.  380. 

4.  This  leads  to  the  consideration  of  the  question  presented  by  tlie 
language  used  in  closing  the  preceding  paragraph,  as  to  what  must  be 
ghown  in  order  that  Capt-  Jacobs'  decision  should  not  be  final  and  con- 
clusive as  to  any  questions  arising  during  the  progress  of  the  work.  The 
provisions  of  the  contract  under  which  this  work  was  done  is  as  follows: 

"And  it  is  further  mutually  agreed  to  by  the  parties  of  this  contract  that  all 
the  materials  furnished  and  the  work  performed  shall  be  of. the  quality  de- 
scribed in  said  speclticatioiis,  and  subject,  during  the  entire  work,  to  the  in- 
spection, approval,  or  rejection  of  the  party  of  the  first  part,  or  of  such  other 
person  or  persons  as  may  be  designated  for  such  duty;  and  the  said  party  of 
the  first  part,  or  his  agent,  shall  have  full  power  to  reject  any  materials  or 
workmanship  which  in  their  opinion  is  not  in  every  respect  in  complete  con- 
formity with  the  aforesaid  plans  and  specifications;  and  that  the  said  mate- 
rials or  workmanship  thus  rejected  shall  be  imaiediately  removed  from  the 
premises  by  the  party  of  the  second  part. " 

Very  broad  power  was  given  Capt.  Jacobs  by  this  clause  of  the  con- 
tract; in  fact,  it  was  stipulated  very  clearly,  by  this  provision,  that  the 
work  and  material  should  be  of  a  character  satisfactory  to  Jacobs.  What 
would  be  necessary,  then,  to  impeach  Jacobs'  decision,  and  justify  the 
court  in  permitting  the  contractor  to  go  behind  it,  and  set  up  a  claim  for 
compensation  such  as  is  presented  here?  In  the  case  of  Downey  v. 
0^ Donnelly  86  lU.  49,  a  question  like  this  arose,  and  the  conclusion  of  the 
court  is  stated  in  this  language: 

"When  it  is  provided  in  a  building  contract  that  the  decision  of  an  architect 
shall  be  final  on  all  questions  of  difference  arising  under  the  contract,  hia  de- 
cision that  the  work  is  completed  in  conformity  with  the  terms  of  the  con- 
tract is  conclusive  until  impeached  for  fraud." 

In  the  same  case  again  before  that  court,  as  reported  in  92  111.  559, 
the  ruling  upon  this  question  was  unchanged,  and  the  case  of  McAuley 
V.  CarteTy  22  111.  53,  cited  as  authority.  In  the  case  of  Snell  v»  Brown^ 
71  111.  133,  a  similar  question  arose  over  a  contract  for  work  in  build- 
ing a  railroad.     The  court  uses  this  language: 

**By  reverting  to  the  provisions  of  the  contract,  relating  to  measurements 
and  estimates,  it  will  be  recollected  that  the  work  was  to  be  executed  un- 
der the  direction  and  supervision  of  the  chief  engineer  and  his  assistants, 
by  whose  measurements  and  calculations  of  quantities  and  amounts  the  sev- 
eral kinds  of  work  performed  under  the  contract  should  be  determined,  and 
Virhose  determination  should  be  conclusive  upon  the  parties,  aiid  whosliould 
have  full  power  to  reject  or  condemn  all  work  or  materials  which,  in  his  or 
their  opinion,  did  not  fully  conform  to  the  spirit  of  the  contract..  This  may 
se.em  to  be  unfair  and  oppressive  towards  appellees.  It  is  nevertheless  their 
own  contract,  voluntarily  entered  into,  and  tiiey  cannot  eviade  or  disregard  it, 
unless  for  fraudi  <:learly  proved." 
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See,  also,  the  cases  of  Trustees  v.  Lynchy  5  Gilman,  521 ;  Eerrich  v.  Bd- 
knapf  27  Vt.  673.  The  controlling  authority  as  to  the  correct  rule 
for  this  court  on  this  question  is  the  case  of  Kihlberg  v.  U.  S.,  97  U.  S. 
898.  A  quotation  from  the  syllabus  will  be  sufficient  to  show  the  scope 
and  character  of  the  ruling: 

*'A  contract  between  the  United  States  and  A.  for  the  transportation  by 
him  of  stores  between  certain  points  provided  that  the  distance  should  be  •  as- 
certained and  fixed  by  the  chief  qnartermaster/  and  that  A.  should  be  paid  for 
the  full  quantity  of  stores  delivered  by  him.  Annexed  to  the  contract,  and 
signed  by  the  parties,  was  a  tabular  statement  fixing  the  sum  to  be  paid  for 
each  one  hundred  pounds  of  stores  transported.  The  distance  as  ascertained 
and  fixed  by  the  chief  quartermaster  was  less  than  by  air  line,  or  by  the  usual 
and  customary  route.  Held,  (1)  tiiat  his  action  is,  in  the  absence  of  fraud,  or 
such  gross  mistake  as  would  necessarily  imply  bad  faith,  or  a  failure  to  exer- 
cise an  honest  judgment,  conclusive  upon  the  parties." 

It  will  be  perceived  that  it  is  stated  in  that  case  as  a  fact  ''that  the 
distance  as  ascertained  and  fixed  by  the  chief  quartermaster  was  less  than 
by  air  line  or  by  the  usual  and  customary  route;"  and  yet,  in  the  absence 
of  fraud  or  mistake,  his  decision  as  to  the  distance  was  held  to  be  final. 
Applying  that  rule  to  the  case  under  consideration,  It  might  be  admitted 
that  Capt.  Jacobs  in  some  instances  required  a  better  class  of  work  or 
material  than  was  called  for  by  the  contract.  Yet  it  would  seem  that  if 
he  acted  in  good  faith,  and  with  an  honest  desire  to  discharge  his  duty 
to  the  government,  and  obtain  for  the  contractor  work  of  the  character 
which  he  believed  the  contract  and  specifications  called  for,  and  no  more, 
and,  in  the  language  of  the  case  just  cited,  there  was  "no  such  gross  mis- 
take as  would  necessarily  imply  bad  faith,  or  failure  to  exercise  an  honest 
judgment,"  his  decision  could  not  be  attacked.  The  contention  on  this 
point  by  plaiptiff's  counsel  is  that  the  authority  and  the  discretion  vested 
in  Jacobs,  by  the  contract,  to  pass  on  the  character  of  the  work  and  mate- 
rial should  have  been  exercised  reasonably,  and  in  the  light  of  the  con- 
tract, and  that  unreasonable  decisions  would  be  void.  He  cites  the  fol- 
lowing authorities:  Fletcher  v.  Railroad  Co.,  19  Fed.  Rep.  731;  Chismv. 
Schipper,  16  Atl.  Rep.  316;  Boiler  Co.  v.  Garden,  4  N.  E.  Rep.  749,  54 
Amer.  Rep.  709-711 ,  note;  Chapman  v.  City  of  LotoeU,  4  Gush.  378;  *  Tetz 
V.  Butterfidd,  (Wis.)  11  N.  W.  Rep.  531;  Hudson  v.  McCartney,  83  Wis. 
331;  also  the  case  of  Kihlberg  v.  U.  S.,  supra.  Counsel  rely  greatly  on 
the  case  of  Fletcher  v.  Railroad  Co, ,  decided  by  Judge  Pardee.  Exam- 
ination of  the  case  shows  that  decision  to  be  in  entire  harmony  with  the 
cases  heretofore  cited.  There  the  engineer  of  the  railroad  seems  to  have 
been  by  the  terras  of  the  contract  the  arbiter  as  to  the  work  done  for  the 
company  by  the  contractor,  and  the  ruling  is  that  averments  that  the 
engineer's  decisions  were  "in  bad  faith,"  and  that  there  was  "a  failure  to 
exercise  an  honest  judgment,"  and  that  the  decisions  were  "arbitrary, 
unreasonable,  and  wrongful,"  were  suflficient  to  authorize  the  admission 
of  evidence^     The  judge  there  says: 

''And  it  seems  to  me  with  the  relation  between  the  umpire  and  the  defend- 
ant existing  as  seen  above,  that  charging  the  action  of  the  umpire  to  be  ar* 
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bitrary,  anteasonable,  wrongful,  and  in  bad  faith  would  include  all  the  charges 
of  fraud,  collusion,  and  gross  mistake  necessary." 

There  is  no  difference,  therefore,  whatever  between  this  decision  and 
the  general  line  of  authorities  on  the  subject;  and  the  same  is  true  of  all 
cases  that  were  cited  by  the  plaintiff  on  this  question,  so  far  as  I  have 
been  able  to  examine  them. 

5.  It  is  insisted  on  behalf  of  the  plaintiff  that  some  of  the  heaviest 
items  here  are  not  for  extra  work,  in  the  sense  of  the  contract,  but  are  for 
damages  resulting  from  Jacobs'  improper  interference  with  Bowe.  This 
states  a  more  proper  classification  of  much  of  this  claim  than  that  in 
which  it  has  so  far  been  considered.  Such,  clearly,  is  the  item  in  refer- 
ence to  the  alleged  order  that  the  lumber  should  bo  placed  in  the  posi- 
tion heretofore  named,  in  the  open  air,  and  probably  that  as  to  the  fin- 
ish required  to  be  placed  on  the  lumber  used  in  inside  work.  To 
such  part  of  the  claim  as  comes  more  properly  under  this  latter  classifi- 
cation it  is  that  the  rule  just  discussed  is  especially  applicable.  Where 
a  claim  is  for  an  improper  interference  with  the  work,  or  for  an  improper 
requirement  as  to  the  finish-  of  the  work,  the  rule  as  to  the  necessity  of 
showing  fraud  or  mistake  would  certainly  apply.  Where,  however,*the 
item  can  more  properly  be  classed  as  a  claim  for  the  compensation  for 
work  done  or  material  furnished  outside  the  contract  its  merit  can  be 
tested  by  ascertaining  whether  any  claim  was  made  at  the  time  by  the 
contractor  that  it  was  extra,  as  well  as  by  the  good  or  bad  faith  of  the 
officer  ip  liis  decision. 

6.  In  the  course  of  the  argument  the  act  of  congress  of  June  2,  1862, 
(12  St.  at  Large,  411,)  and  its  effect  on  this  case,  have  been  discussed. 
This  is  an  act  making  it  the  duty  of  the  secretary  of  war,  the  secretary 
of  the  navy,  and  the  secretary  of  the  interior,  "to  cause  and  require  ev- 
ery contract  niade  by  them,  severally,  on  behalf  of  the  government,  or 
by  their  officers' under  them  appointed  to  make  such  contracts,  to  be  re- 
duced to  writing,  and  .signed  by  the  contracting  parties  with  their  names 
at  the  end  thereof,  a  copy  of  which  shall  be  filed,"  etc.  It  is  claimed 
that  even  if  Jacobs  had  so  intended  he  had  no  power  or  authority  to  bind 
the  government  by  contract  not  in  writing.  If  Capt.  Jacobs  had  ordered 
an  additional  house  to  be  built,  or  a  room  additional  to  those  provided 
for  in  the  contract  and  specifications,  or  any  other  piece  of  work  to  be 
done  clearly  outside  of,  independent  of,  the  contract,  an  inquiry  as  to  his 
power  to  bind  the  government  by  a  verbal  agreement  for  additional 
work  done  by  the  contractor  would  be  pertinent;  but  in  the  view  taken 
by  the  court  of  this  case  it  is  unnecessary  to  determine  it.  I  would  be  un- 
willing, however,  in  any  way  to  commit  myself  to  the  position  that  this 
officer  could  bind  the  government  by  verbal  contracts  for  material  addi- 
tions to  these  buildings,  or  so  involve  the  government  in  considerable 
extra  expense.  The  above-named  act  of  congress  is  discussed  in  the 
case  of  Salonum  v.  U.  S.,  19  Wall.  17,  and  in  Clark  v.  U.  S.,  95  U.  S. 
639.  See,  also,  Gamp  v.  U.  S.,  113  U.  S.  648,  5  Sup.  Ct.  Rep.  687. 
As  pertinent  just  here  it  may  be  added  that  the  last  article  in  the  con- 
tract between  Bowe  and  the  United  States  ia  as  follows:    "Article  8. 
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This  contract  shall  be  subject  to  the  approval  of  the  quartermaster  gener- 
al,"— and  the  contract  was  approved  the  quartermaster  general  United 
States  army.  Was  not  Bowe  by  this  put  on  notice  that  the  scope  of 
Jacobs'  authority  did  not  extend  to  making,  even  in  writing,  additions 
to  the  character  or  cost  of  these  buildings? 

7.  Suits  such  as  this,  under  the  act  of  March  3,  1887,  against  the 
United  States,  must  be  brought  in  the  district  where  the  plaintiff  resides, 
and  the  question  was  raised  as  to  the  residence  of  Bowe  at  the  time  this 
suit  was  instituted.  His  testimony  must  determine  that  question,  as  it 
is  the  only  evidence  on  the  subject,  and  he  testified  that  at  the  time  the 
suit  was  brought  he  resided  in  the  northern  district  of  Georgia. 

8.  It  is  urged  that  the  arrangement  between  Maher  and  Bowe,  under 
their  contract  of  July  3,  1886,  which  has  been  copied  above,  amounted 
to  a  transfer  by  Bowe  to  Maher  of  this  contract,  or  of  such  an  interest 
therein  as  to  come  within  section  3737  of  the  Revised  Statutes  of  the 
United  States,  as  to  cause  the  annulment  of  the  contract  between  Bowe 
and  the  United  States,  and  that  the  effect  of  the  same,  as  I  understand 
the  argument,  is  to  deprive  Bowe  of  any  right  to  use  his  contract  with 
the  'government  as  a  basis  for  this  proceeding.  I  do  not  think  the 
proper  construction  of  the  agreement  between  Bowe  and  Maher  brings  it 
within  the  section  of  the  Kevised  Statute  cited.  Even  if  the  agreement 
amounted  to  such  a  transfer  of  the  contract,  or  an  interest  therein  as  to 
bring  it  within  this  law,  it  is  too  late  now  for  the  defendant  to  make 
that  question.  After  treating  Bowe  as  the  contractor,  and  responsible 
as  such  all  through  this  work,  and  until  its  completion,  and  after  an  ac- 
ceptance of  the  entire  work  as  satisfactory,  and  a  final  settlement  by  the 
government  with  Bowe,  it  certainly  ought  not  to  be  allowed  now  to  make 
the  objection  that  Bowe  was  not  a  lawful  contractor. 

9.  The  only  question  of  law  raised  in  this  case,  and  remaining  to  be 
disposed  of,  is  as  to  what  class  of  suits  may  be  brought  against  the  Unit- 
ed States  under  the  act  of  congress  of  March  3,  1887.  It  is  immaterial 
here  further  to  allude  to  this  matter  than  to  state  that  this  entire  case 
arises  out  of  a  contract,  and  the  claim  of  the  plaintiff  is  based  either  upon 
an  implied  promise  to  pay  for  work  by  ordering  and  accepting  it,  or  for 
damages  to  one  party  of  the  contract  by  the  improper  interference  of  the 
other  party  with  its  fulfillment.  It  may  be  that  an  exception  should  be 
made  as  to  the  item  claiming  that  the  lumber  was  ordered  to  be  placed 
in  the  position  named  therein  in  the  open  air.  But  even  as  to  this,  if 
the  plaintiff  had  any  rights,  they  would  seem  to  grow  out  of  the  contract, 
and  be  based  on  a  violation  by  Capt.  Jacobs  of  his  duty  under  the  con- 
tract. It  is  further  contended  in  this  connection  that  part  of  this  suit, 
"sounding  in  tort,"  cannot  be  sustained,  and  that  the  plaintiff  has  im- 
properly joined  contract  and  tort.  Of  course,  any  part  of  the  case, 
"i^unding  in  tort"  purely,  would  go  out  on  that  ground,  but,  as  has 
been  stated,  the  whole  claim  of  a  right  of  action  arises  out  of  a  contract, 
and  under  the  liberal  rule  as  to. the  pleading  adopted  by  the  court  of 
claims  (which,  it  would  seem,  should  be  followed  here  in  actions  of  this 
kind)  the  objection  tq  the  pleading  and  the  character  of  the  action  can- 
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not  be  sustained.  Clarh  v.  U.  S.,  95  U.  S.  539;  Pehxe's  Case,  1  Ct.  CI. 
195,  and  other  court  of  claims  cases. 

10.  It  may  be  proper  to  add  that  in  the  view  taken  of  the  facts  in 
this  case,  and  the  principles  of  law  controlling  it,  it  is  not  necessary  to 
determine  the  effect  of  the  final  receipt  given  by  Bowe  through  his  at- 
torney in  fact  to  the  government  when  the  contract  was  completed. 
There  has  been  some  discussion  as  to  its  effect  and  as  to  Capt.  Jacobs' 
power  to  bind  the  government  to  change  in  any  way  the  legal  effect  of 
the  receipt  by  his  statement  to  Bowe's  attorney  in  fact  that  the  receipt 
was  simply  "for  so  much  money."  It  is  immaterial  as  to  what  its  effect 
is  in  view  of  the  rulings  of  the  court  in  the  other  questions  in  the  case. 

Having  found  the  facts,  and  stated  the  conclusions  of  the  court  upon 
questions  of  law  involved,  the  conclusions  of  the  court  as  to  plaintiff's 
right  to  recover,  considering  each  item  separately,  will  now  bo  stated. 
The  following  items  of  plaintiff's  claim  are  without  merit,  and  should 
not  have  been  allowed  if  claim  for  extra  compensation  had  been  made 
and  insisted  upon  at  the  time  and  notice  given  in  accordance  with  the 
view  hereinbefore  expressed  by  the  court. 

Item  1.  The  manner  in  which  this  work  was  required  to  be  done  was 
not  unreasonable.  The  requirement  of  the  "tongue  and  groove"  was  not 
such  additional  work  to  that  required  by  the  specifications  that  it  could 
be  fairly  claimed  as  extra. 

Item  2.  The  facts  do  not  suflBciently  show  any  extra  expense  to  the 
contractor. 

Item  5:  "Plank  for  plumber  to  lay  platform."  The  statement  of  facts 
disposed  of  this  item. 

Item  6:  "Change  of  pulleys  on  proof-racks.  The  quartermaster  re- 
quired that  certain  doors  should  be  made  to  work  properly.  He  was 
right  in  so  doing. 

Item  20:  "Extra  work  on  mantels.  The  quartermaster  was  right  in 
his  construction  of  the  specifications  in  question  that  the  $20  complete  re- 
ferred to  the  mantel,  and  everything  that  was  necessary  for  the  mantel, 
as  laid  down  at  the  building,  and  he  was  right  in  requiring  the  work  of 
setting,  as  additional  to  this,  of  the  contractor.  Consequently  the  con- 
tractor was  required  to  do  no  more  than  the  specifications  called  for. 

Items  21  and  22:  "20,000  extra  brick  in  bake-house  and  commissary 
building."  After  the  ample  opportunity'  and  means  given  the  contractor 
to  know  the  location  of  these  buildings,  if  he  failed  to  know  the  point 
at  which  they  were  to  be  erected,  and  the  character  of  the  ground,  it  was 
clearly  his  own  fault,  and  there  was  no  ground  for  the  demand  for  pay 
for  brick- work  required  by  the  character  of  the  ground. 

Item  23:  "Extra  cost  of  painting,"  etc.,  "wardrobes."  The  change 
complained  of  seems  to  have  been  suggested  by  the  foreman  in  charge 
of  the  painting,  with  the  statement  that  it  would  involve  no  extra  cost. 
As  to  the  following  items  the  plaintiff  is  not  entitled  to  recover,  because 
no  claim  for  extra  compensation  was  made  at  the  time  the  work  was 
done,  and  no  notice  given  tliat  any  of  the  work  would  be  regarded  as 
extra.     As  to  all  of  these  items  the  decision  of  the  quarterm^ter  waa 
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acquiesced  in,  and  the  work  done  in  accordance  with  his  requirement 
without  any  notice  to  him  that  his  determination  of  the  matter  was  not 
final  and  conclusive.  These  items  hereinafter  named,  as  well  as  those 
heretofore  named,  are  controlled  by  the  conclusions  of  the  court  hereto- 
fore expressed. 

Item  26:  "Running  gas-pipes  from  meters  to  the  outside  of  buildings.'' 

liein  3:  "Screws  on  the  inside  bead  of  280  windows." 

Item  4:  "Extra  work  on  cornices,"  etc. 

Item  11:  "Extra  work  on  stairs." 

Item  13:  "Extra  cost  for  putting  on  neck  mould,"  etc. 

Item  14:  "Work  on  board  and  wainscoting." 

Item  15:  "Mould  around  44  doors." 

Item  5,  (a,  6,  c,  d,  «,  and  /:)  "Hand-smoothing,  sand-papering,  and 
scraping  ceilings,"  etc. 

It  will  be  perceived  from  the  quotations  from  one  of  the  specifications 
in  the  statement  of  facts  that  it  was  required  that  "each  class  of  work 
must  present  a  finished  appearance,  whether  specified  on  plans  or  in 
specifications,  harmonize  throughout,  and  be  entirely  satisfactory  to  the 
oflScer  in  charge."  It  would  seem  that  while  the  contractor  knew  that  a 
large  amount  of  the  work  to  be  done  under  the  contract  was  inside  wood 
work,  and,  with  such  a  specification  as  that  just  mentioned  in  the  con- 
tract, leaving  the  character  to  be  determined  by  the  oflBcer  in  charge, 
that  he  would  have  made  some  inquiry  and  investigation  in  advance  as 
to  the  character  of  finish  that  would  be  required  for  the  work.  No  such 
inquiry  seems  to  have  been  made,  and  the  question  as  to  what  was  re- 
quired by  the  contract  and  specifications,  and  a  fair  construction  of  the 
same,  seems  only  to  have  arisen  between  the  ofiicer  in  charge  and  the 
contractor  about  the  time  this  part  of  the  work  was  to  be  commenced, 
in  addition  to  the  general  reason  given  elsewhere  as  to  the  failure  of  the 
contractor  to  claim  this  as  an  extra  at  the  time,  and  to  request  that  it  be 
so  treated  and  reduced  to  writing,  which  applies  to  this  item  as  to  the 
others.  It  is  not  at  all  clear  that  this  lumber  was  required  to  be  brought 
to  any  greater  degree  of  smoothness  and  finish  than  the  character  of  the 
work  and  a  fair  construction,  of  the  specifications  required.  It  is  unnec- 
essary to  determine  this  question,  however,  as  it  is  held  that  the  claim 
as  to  this  item  is  controlled  by  the  general  reasons  given  elsewhere  as  to 
failure  to  make  any  claim  for  extra  compensation. 

Items  9  and  10.  These  two  items  ma}'  be  considered  together.  They 
are  of  the  same  character  as  Item  8,  and  are  controlled  by  what  is  stated 
above. 

Item  12:  "Extra  cost  of  Yale  locks."  Even  if  the  mistake  as  to  locks 
was  on  account  of  a  defect  in  the  plans,  and  there  was  no  error  on  the 
part  of  the  contractor,  he  failed  to  make  any  claim  whatever  for  com- 
pensation for  his  loss  at  the  time. 

As  to  Item  7,  for  catch-pans  under  dormer  windows,  there  is  more 
diflBculty,  although  involving  a  small  amount,  than  as  to  any  other  item 
in  the  controversy.  It  appears  from  this  letter  of  November  24,  1887, 
that  Capt.  Jacobs  decided  that  this  work  was  not  extra,  in  which,  it  seems 


Digitized  by 


Google 


BOWE  V,  UNITED   STATES.  785- 

from  the  evidence,  he  was  mistaken.  If  these  d  onner  windows  were 
constructed  as  they  seem  to  have  been,  in  accordance  with  the  specifica- 
tions, although  the  result  was  that  the  rain  entered  the  building,  it  does^ 
not  seem  that  it  was  the  contractor's  fault.  It  seems,  however,  from 
McLain's  letter  of  June  15, 1888,  that  Bowe  acquiesced  in  Jacobs'  decis- 
ion by  assuming  the  payment  of  these  catch-pans.  Why  no  settlement 
of  the  matter  was  made  from  the  date  of  Capt.  Jacobs'  letter  (November 
24,  1887)  to  the  date  of  McLain's  letter  (June  16,  1888)  does  not  ap- 
pear, and  the  conclusion  must  be  that  in  the  mean  time  the  matter  had 
been  arranged  in  some  way  to  Bowe's  satisfaction,  and  consequently  he 
assumed  the  payment  of  the  amount  involved.  While  this  item  is  more 
meritorious  than  any  other  involved  in  plaintifPs  claim,  it  is  subject  to 
the  general  objection  of  failure  at  the  time  to  give  any  notice  of  the  claim 
for  extra  compensation.  In  addition  to  this,  my  conclusion  is  that 
Capt.  Jacobs  acted  in  entire  good  &ith  in  making  his  decision  on  the 
subject,  and,  even  though  he  erred,  as  Bowe  seems  to  have  acquiesced 
at  tlie  time,  the  conclusion  is  that  even  as  to  this  item  plaintiff  cannot 
recover. 

Items  16, 17,  18,  and  19  may  be  considered  together.  They  are  for 
damage  to  lumber  by  being  exposed  to  the  weather  by  order  of  Capt. 
Jacobs.  The  conclusion  as  to  the  matter  embraced  in  these  items  is^ 
that  neither  Capt.  Jacobs  nor  his  superintendent,  Mr.  Russell,  had  any 
authority  whatever  to  give  the  contractor  orders  as  to  'how  his  lumber 
should  be  dried.  Their  only  authority  extended  to  accepting  or  reject- 
ing lumber  when  offered  for  use  in  the  building.  No  such  authority  is 
given  the  representative  of  the  government  by  the  contract,  and  it  cannot 
be  inferred  from  anything  stated  therein.  If  Jacobs  or  Russell  had  given 
any  such  orders  as  claimed  by  the  plaintiff,  and  Bowe,  feeling  bound  ta 
do  so,  had  followed  them,  it  is  clear  that  the  government  would  not  be 
bound  by  their  action.  It  seems  from  Bowe's  testimony  that  he  knew 
that  Jacobs  had  no  such  authority  as  this:  but,  even  if  he  did  not,  he 
can  take  no  advantage  from  it  here.  While  the  facts  found  hardly  render 
the  foregoing  statement  necessary,  it  is  made  as  covering  the  item  and 
disposing  of  it,  even  though  the  facts  are  as  strongly  with  the  plaintiff  as 
contended  for. 

Item  25:  "The  amount  retained  by  Captain  Jacobs  for  alleged  defects 
in  tin  roofs."  It  will  be  perceived  from  the  statement  of  facts  as  to  this 
item  that  Bowe  protested  earnestly  against  this  action  of  Capt.  Jacobs  at 
the  time.  If  the  action  of  the  quartermaster  was  not  justified  by  the 
condition  of  the  roofs,  the  government  will  owe  Bowe  this  amount. 
Bowe's  attention  was  first  called  to  these  leaks  August  3d,  and  on  Au- 
gust 27th  he  was  warned  that  the  quartermaster  would  have  the  work 
done  and  charge  the  same  to  him.  After  Bowe's  attention  was  again, 
called  to  the  matter,  in  December,  in  January  the  quartermaster  made 
the  contract  alluded  to.  It  seems  from  Bowe's  letter  of  January  6th 
that  he  knew  that  there  were  some  leaks,  though  he  says  the  hands  had 
been  at  work  on  them,  and  had  reported  to  him  that  they  were  stopped. 
Thero  seems  unquestionably  to  have  been  great  delay  on  Bowe's  part  in 
v.42F.no.l3— 60 
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remedying  the  defects  in  the  roof,  and  1  am  unable  to  find  that  the  ac- 
tion of  the  quartermaster  was  unjustifiable.  Article  4  of  the  contract  be- 
tween Jacobs,  acting  for  the  United  States,  and  Mr.  Bowe,  has  this  pro- 
vision: 

• "  That  if  the  party  of  the  second  part,  Bowe,  falls  to  comply  with  the  stipu- 
lations of  this  agreement  according  to  the  true  intent  and  meaning  thereof, 
then  the  party  of  tlie  first  part,  Jacobs,  for  the  United  States,  shall  have  the 
power  to  complete  the  entire  work,  or  any  part  thereof  remaining  to  be  com- 
pleted, either  by  special  contract,  days*  labor,  or  open  purchase,  as  the  said 
party  of  the  first  part  shall  deem  to  be  best  for  the  interest  of  the  public  serv- 
ice, and  the  party  of  the  second  party  shall  be  charged  with  any  expense 
thus  incurred  by  reason  of  failure  on  the  part  of  the  party  of  the  second  part; 
and  the  amount  of  such  expense  may  be  deducted  from  any  moneys  due,  or 
which  may  become  due,  said  party  of  second  part." 

Item  28:  "Amount  retained  for  19  missing  fenders." 

I  am  unable  to  see  how  Capt.  Jacobs  could  have  adopted  any  other 
course  than  he  did;  that  is,  to  investigate  the  matter  and  see  who  was 
responsible  for  the  missing  articles,  and  to  put  the  expense  of  buying 
them  where  it  justly  belonged.  He  seems  to  have  investigated  the  mat- 
ter impartially,  and  to  have  endeavored  to  determine  fairly  where  the 
responsibility  rested.  It  is  impossible  for  the  court  to  determine  here 
and  now  whether  he  decided  the  matter  correctly  or  not,  and,  after  wait- 
ing from  June  to  August  for  evidence  from  Bowe  on  his  side  of  the  ques- 
tion, I  do  not  see  how  he  can  be  blamed  for  paying  over  the  money  as 
he  did  to  Hunnicutt  &  Bellingrath.  No  objection  appears  to  have  been 
made  by  Bowe  at  the  time  to  the  retention  of  the  money  by  Jacobs  un- 
til the  matter  could  be  investigated,  and  no  real  efifort  seems  to  have 
been  made  to  produce  evidence  showing  that  the  fenders  were  not  de- 
livered.    I  fail  to  find  any  merit  in  this  item. 

Item  29;  "Delay  to  carpenter  work." 

I  think  there  is  no  claim  by  plaintiff — there  certainly  cannot,  injus- 
tice, be  any — that  this  supervision  of  the  quartermaster,  and  interfer- 
ence, if  it  may  be  so  called,  was  for. any  other  purpose  or  with  any  other 
intent  than  to  hold  Mr.  Bowe  to  a  strict  compliance  with  his  contract  as 
to  the  character  of  the  work.  Bowe  had  by  the  contract  given  him  this 
authority,  and  it  seems  too  late  now  to  complain  of  its  exercise,  unless 
for  bad  faith,  or  otherwise  actuated  than  to  faithfully  represent  the  gov- 
ernment and  obtain  for  it  its  just  rights  in  the  erection  of  these  build- 
ings. 

Item  24:  "Trimming  with  red  instead  of  a  different  shade  of  same  color 
as  body,  as  first  ordered." 

Item  27:  "Extra  cost  of  oven  castings,"  etc. 

The  two  last-named  items  were  abandoned  by  the  plaintiff  on  the 
bearing. 

It  may  be  proper  to  add  that  the  court  does  not  desire  that  the  in- 
ference shall  be  drawn  that  the  other  items,  except  those  first  disposed 
of  above,  would  have  been  meritorious  if  they  had  been  properly  claimed 
at  the  time.  Where  this  has  been  clearly  true  it  has  been  stated,  and 
where  not  alluded  to  it  was  because  they  were  controlled  by  other  rea- 
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sons,  irrespective  of  the  merits  of  the  particular  item  if  it  had  been 
properly  urged  when  the  question  arose  during  the  progress  of  the  work. 
I  have  thus  endeavored  to  find  the  facts  in  this  case  and  the  conclusions 
upon  questions  of  law  involved,  as  well  as  the  conclusions  as  to  each  item 
of  the  plaintiff's  daim.  The  court  has  been  very  greatly  aided  in  all 
this  by  the  careful  and  able  argument  by  the  counsel  on  both  sides.  The 
court  has  been  specially  benefited  by  the  carefully  prepared  argument 
and  brief  submitted  by  the  junior  counsel  for  the  plaintifl^,  enabling  the 
court,  as  it  has  by  its  references  to  the  testimony,  to  find  without  dif- 
ficulty such  parts  of  the  voluminous  testimony  in  the  case  as  have  been 
most  material  in  its  consideration.  The  conclusion  in  this  case  is  that 
the  plaintiff  is  not  entitled  to  recover  in  any  amount,  and  that  the  judg- 
ment must  be  rendered  in  favor  of  the  defendant,  with  costs  of  suit. 


Harrison  v.  Fink. 
{Circuit  Cmirt,  N,  D,  Oeorgicu    June  21, 1890.) 

1.  Carkiers  of  Pasbbnobrs— EiEcnoN  of  Passengers— Refusal  to  Pat  Extra  Fare. 
Where  a  passenger  sought  to  buy  a  ticket,  but  could  not,  because  the  agent  had 
left  the  office,  and  gone  to  meet  the  train,  then  standing  at  a  water-tank  some  306 
feet  away,  and  the  passenger  refused,  willfully  and  captiously,  to  pay  the  cohductor 
25  cents  in  excess  of  the  regular  fare,  and  take  a  rebate  check,  (the  requirement  of 
the  conductor  being  in  accordance  with  his  instructions,  and  having  the  sanction 
of  the  railroad  commission  of  the  state,)  and  this  refusal  being  persisted  in  until  the 
train  was  stopped,  the  conductor  was  authorized  to  put  the  passenger  off  the  train. 

8.  Same — Offer  to  Pat  after  Ejection. 

A  passenger,  who  knew  the  duty  of  the  conductor,  and  willfully  and  captiously 
refused  to  pay  extra  fare  demanded  of  him  because  he  had  no  ticket,  cannot  rein- 
state himself,  after  the  train  has  been  stopped  to  put  him  off,  by  offering  to  pay. 

8.  Same— Assault  by  Conductor— Provocation. 

A  passenger  cannot  claim  damages  on  account  of  the  conductor  drawing  a  pistol  on 
him,  and  speaking  of  him  as  a  coward  to  the  other  passengers,  if  the  conductor's 
conduct  was  provoked  and  caused  by  the  acts  of  the  passenger. 

At  Law. 

Hall  <k  Hammond,  for  plaintiff. 
Bacon  &  Rutherford,  for  defendant. 
Before  Pardee  and  Newman,  J  J. 

Newman,  J.  This  is  a  motion  for  a  new  trial.  At  the  conclusion  of 
all  the  testimony,  both  plaintiff  and  defendant  having  introducing  evi- 
dence, the  court  directed  a  verdict  for  the  defendant,  for  the  reason  that, 
under  the  most  favorable  view  of  the  evidenqe  for  the  plaintiff,  he  was 
not  entitled  to  recover.  The  facts  in  tlie  case  were  substantially  as  fol- 
lows : 

On  the  11th  day  of  February,  1886,  the  plaintiff,  accompanied  by  his 
friend,  Mr.  Allen, — both  being  traveling  salesmen, — came  from  Monticel- 
lo,  in  a  private  conveyance,  to  Flovilla,  a  station  on  the  railroad  operated 
by  the  defendant  as  receiver  at  that  time.     They  came  to  Flovilla  to  take 
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the  train  for  the  purpose  of  going  to  Jackson,  a  station  on  the  same  road, 
15  miles  from  Flovilla.     When  they  were  out  in  the  edge  of  the  village 
of  Flovilla,  they  heard  the  train  on  which  they  wished  to  take  passage 
coming,  between  a  quarter  and  a  half  mile  distant.     They  drove  up  to 
the  station,  and  got  out  of  their  vehicle,  and  went  .over  to  the  railroad. 
The  plaintiff  went  to  the  ticket-office  in  the  depot  to  get  a  ticket  to  Jack- 
son; Mr.  Allen  remarking  to  him  at  the  time  that  he  had  a  1,000-mile 
ticket.     The  plaintiff  did  not  find  any  one  in  the  ticket-office,  after  look- 
ing all  round,  although  the  window  of  the  office  was  open,  and  he  was 
unable  to  get  a  ticket.     At  this  time  the  train  was  standing  at  the  water- 
tank,  which  was  distant,  as  appears  by  actual  measurement,  from  the 
depot,  206  feet  and  4  inches.     It  appears  from  the  evidence  of  the  rail- 
road agent  there,  which  is  uncontradicted,  that  he  had  been  in  the  ticket- 
office  for  some  time  before  the  train  came  up  to  the  water-tank,  and  that 
he  left  the  office,  and  went  down  to  the  water-tank  to  meet  the  train,  for 
the  purpose  of  transacting  his  business  witlr  the  train.     He  saw  the 
plaintiff  and  his  friend  as  he  came  out  of  the  office,  and  started  to  meet 
the  train,  but  did  not  think,  from  their  appearance,  that  they  wanted 
anything.     The  train  drew  up  in  a  few  minutes  to  the  station,  and  plain- 
tiff and  his  friend  got  aboard.     When  the  conductor  came  around  to 
take  up  the  tickets,  Mr.  Allen  offered  him  his  1,000-mile  ticket,  when 
the  conductor  inquired  if  the  plaintiff  was  traveling  for  the  house  for 
which  the  ticket  was  issued,  and  was  informed  that  he. was  not.     The 
conductor  then  informed  Mr.  Allen  that  he  could  not  take  his  friend's 
fare  out  of  that  ticket.     It  is  not  disputed  that  the  conductor  was  right 
about  this.     The  plaintiff  then  told  the  conductor  that  he  was  unable  to 
get  a  ticket  in  Flovilla,  and  offered  him  15  cents  to  pay  his  fare  to  Jack- 
son.    The  conductor  stated  to  him  that  he  was  not  authorized  to  receive 
the  15  cents  only ,  as  he  had  no  ticket,  but  he  would  have  to  require  him 
to  pay  25  cents  additional,  for  which  he  would  give  him  a  rebate  check. 
It  appeared  that  conductors  had  orders  to  require  the  payment  of  this  25 
cents  extra  from  all  passengers  without  tickets,  and  to  give  them  a  check 
indicating  the  payment  of  it,  which  would  be  cashed  at  any  office  of  the 
company .     The  rule  of  the  company  on  this  subject  had  been  approved 
by  the  railroad  commission  of  the  state,  and  was  printed  and  hung  up 
in  the  cars.     The  plaintiff  knew  of  the  existence  of  the  rule,  as  he  stated 
to  the  conductor  that  he  "did  not  want  a  rebate  check;  that  he  frequent- 
ly lost  them,  or  failed  to  collect  them."     Plaintiff  stated  to  the  conductor 
that,  as  he  had  been  unable  to  get  a  ticket,  he  did  not  think  he  ought 
to  charge  him  more  than  16  cents,  the  regular  price.     The  conductor  re- 
plied— according  to  the  plaintiff,  in  a  very  gruff  way — that  he  had  noth- 
ing to  do  with  the  ticket  agent;  that,  if  he  did  not  pay  40  cents,  he 
would  put  him  off  the  train,  but,  if  he  paid  it,  he  would  give  25  cents 
rebate  check;  and  the  plaintiff  replied,  as  stated  above,  that  he  did  not 
want  a  rebate  check,  that  he  frequently  lost  them,  etc.,  and  the  con- 
<luctor  said,  "Well,  I'll  put  you  off."    The  plaintiff  said,  "Go  ahead." 
The  conductor  then  walked  forward'  to  the  front  of  the  coach,  pulled  the 
•bell-cord,  and  stopped  the  train,  and  turned  around,  and  started  towards 
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the  plaintiff.  The  plaintiff,  then,  after  the  train  was  stopped,  offered 
to  pay  the  40  cents,  saying — as  he  said,  in  a  joking  way — that  he  did 
cot  feel  inclined  to  walk  back  to  Flovilla.  The  conductor,  according  to 
the  plaintiff,  got  very  angry  at  that,  and  replied  that,  as  plaintiff  had 
.•stopped  the  train,  he  could  not  ride  on  that  train  to  Jackson  for  $100, 
and  he  would  have  to  get  off  anyway.  To  this  the  plaintiff  said:  "I  re- 
plied that  he  could  not  put  me  off,  and  the  conductor  answered  he 
would  show  me  about  that,  and  went  forward,  out  of  the  coach."  In 
s  few  minutes  the  conductor  returned  with  several  men  the  plain- 
tiff presumed  to  be  trainmen,  as  most  of  them  had.  on  the  uniform. 
Plaintiff's  supposition  that  these  trainmen  were  brought  back  with  him 
by  the  conductor  is  contradicated  by  the  conductor,  who  says  that  he 
•did  not  bring  them  with  him;  but  it  seems  that  these  men  observed  that 
the  train  had  stopped,  and  the  conductor  go  forward  and  return,  and  came, 
.as  a  matter  of  curiosity,  after  him.  The  conductor  then  walked  up  to 
where  the  plaintiff  was  sitting,  and  requested  Mr.  Allen,  who  was  on  the 
:same  seat,  and  next  to  the  aisle,  to  get  up,  so  that  he  could  put  the 
plaintiff  off  the  train.  When  Allen  got  up,  the  conductor  walked  up, 
and,  according  to  the  plaintiff's  evidence,  caught  him  by  the  coat  sleeve, 
and  said,  ^'Come,  get  off."  The  plaintiff  bad  a  newspaper  in  both 
hands  at  the  time,  which  he  had  been  reading.  With  his  right  hand, 
he  shoved  the  conductor's  hand  back.  The  conductor 'then  grabbed  the 
plaintiff,  in  a  very  rough  way,  by  the  collar  of  his  coat;  and  plaintiff 
^gain  shoved  his  hand  back,  and  said  that  if  he  hurt  him,  he  would 
kill  him.  The  conductor  then  put  his  right  hand  back  to  his  hip  pocket, 
and,  before  the  plaintiff  knew  what  he  was  going  to  do,  pulled  out  his 
pistol,  and  leveled  it  at  him,  close  to  fia.ce,  exclaiming:  ''Let  him  hit 
me  I  Let  him  hit  me!"  The  plaintiff  was  still  sitting  in  his  seat,  with 
the  newspaper  in  his  hand,  but  made  no  motion  whatever  of  violence  to- 
wards him.  Several  parties  then  pushed  him  aside,  one  of  them  being 
•one  of  the  trainmen,  in  uniform,  who  came  up,  and  caught  hold  of  the 
plaintiff's  coat  collar,  and  said  "that  he  would  have  to  get  off  the  train." 
The  plaintiff  replied:  "All  right.  I  cannot  heJp  myself,  but  I  do  not 
want  to  be  hurt."  He  continued  holding  the  plaintiff's  coat  collar,  and 
lead  him'  out  by  the  collar,  and  put  him  off  the  train.  This  is  substan- 
tially the  plaintiff's  account  of  the  transaction.  The  plaintiff's  friend, 
Mr.  Allen,  who  was  examined  as  a  witness  for  him,  gives  an  account  of 
the  transaction  somewhat  different  in  detail  from  the  plaintiff. 

His  testimony  as  to  the  immediate  occurrence  on  which  the  case 
^urns  is  as  follows : 

*'Mr.  Harris  told  bim  that  he  could  not  accept  the  fifteen  cents,  and  they 
had  a  little  discussion;  and  he  went  on  to  explain  to  him  about  the  rebate 
•check,  and  told  him  that  the  rule  of  the  company  was  that,  when  a  passenger 
got  on  the  train  without  getting  a  ticket,  he  charged  him  an  excess  fare  of 
twenty- live  cents,  which  would  be  refunded  at  any  station.  Mr.  Harrison 
told  him  that  he  could  not  occupy  his  time  running  around  looking  up  ticket 
•agents,  when  he  got  to  stations,  to  get  it  cashed;  that  be  might  lose  it,  and 
it  would  be  a  waste  of  time,  and  he  was  not  going  to  pay  only  fifteen  cents. 
The  conductor  told  him  that  be  could  not  accept  lt»  and  he  would  have  to  put 
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iiim  off.  After  he  liad  tendered  the  fifteen  cents,  and  the  conductor  would 
not  receive  it,  he  told  him  he  would  have  to  put  him  off.  He  says:  '  That's 
all  right.  That  is  all  I  am  going  to  give  you.*  The  conductor  pulled  the 
bell-cord,  and  walked  to  the  front  of  the  car,  and  came  back,  and  told  him  he 
would  have  to  get  off.  Mr.  Harrison  told  him:  *  You  will  have  to  put  roe 
oft",  for  I  am  not  going  to  give  you  any  more.*  The  conductor  stopped  the 
train,  and  w«nt  out  into  the  baggage-car;  and,  when  the  train  slacked  up,  he 
came  back. — I  was  sitting  by  him, — and  he  says:  •  Will  you  please  move,  and 
let  me  put  this  man  off  ? '  I  got  on  the  opposite  side  of  the  car,  and  he  says, 
*  You  have  got  to  get  off,*  and  caught  hold  of  Harrison;  and  he  jerked  his 
hand  loose.  Question.  Who  jerked  his  hand  loose?  Atiawer.  Harrison  jerked 
his  hand  loose.  Q.' Where  did  he  catch  him  V  A  About  the  collar  or  arm.  He 
says :  •  Ck)me,  my  friend.  You  have  to  get  off.'  I  think  he  caught  him  twice, 
and  he  knocked  his  hand  loose.  He  says:  *  Don't  you  hurt  me.  I  will  kill 
you.'  In  the  mean  time  we  were  sitting  together, — he  was  on  the  other  side 
of  the  seat;  and,  when  1  got  up  and  moved  on  the  other  side  of  the  csir,  he 
was  still  sitting  in  the  corner  next  to  the  window,  with  a  paper  in  his  hands. 
I  saw  there  was  going  to  be  a  little  scuffle,  and  he  says,  *  Well,  Captain,  rather 
than,  to  have  to  walk,  I  believe  I  will  pay  the  fare,'  or  offered  to  pay  it.  Q,  He 
offered  him  the  money?  A,  He  offered  him  the  money.  Q.  What  did  he  offer 
him?  A,  He  offered  him  silver,  I  suppose*  and  then  the  conductor  told  him — he 
says:  •  One  hundred  dollars  would  not  pay  your  fare  from  here  to  Jackson. 
You  have  caused  me  to  stop  the  train,  and  caused  delay,  and  you  have  to  get 
off.'  Someone  in  the  car  caught  him,  and  led  him  out  to  the  door;  and  he  got 
off  the  train,  and  went  on  down  to  Flo  villa.  I  afterwards  met  him  coming 
in  a  buggy.  Q,  What  else  did  Mr.  Harris  do  during  that  controversy?  A, 
In  reference  to  the  pulling  of  a  pistol  on  him?  Q.  Yes,  sir.  A.  When  Mr. 
Harrison  told  him  that,  if  he  hurt  him,  he  would  kill  him,  then  the  conductor 
pulled  the  pistol  out.  Q,  Where  did  he  get  his  pistol  from?  A.  Idon'tknow 
whether  it  was  in  his  coat  pocket  or  pistol  pocket.  Q.  What  did  he  do  with 
it  when  he  pulled  it  out?  A,  Presented  it  right  at  Harrison.  Q,  What  part 
of  his  body?  A.  Up  along  about  his  face  somewhere.  Q.  How  far  was  the 
pistol  from  Mr.  Harrison's  face?  A.  Not  more  than  a  foot.  He  was  next 
to  the  window,  and  the  conductor  was  standing  near  the  edge  of  the  seat, 
pretty  close  together.  A  gentleman  standing  in  the  aisle  caught  his  hand, 
and  held  it  up.  Q,  What  was  Mr.  Harris'  manner  at  the  time?  A.  Mr. 
Harris  seemed  to  be  determined,  sir.  He  had  stopped  the  train  for  that 
purpose.  Q.  Did  he  put  him  off?  A.  Yes,  sir.  Q.  State  what  Mr.  Har- 
rison's manner  was  during  that  time.  A,  He  did  not  seem  to  be  excited, 
much, — was  laughing  most  of  the  time.  When  he  found  he  would  have  to 
get  off,  he  went  on  towards  the  door  with  the  paper  in  his  hands.  Q,  State 
what  his  manner  was  throughout  the  entire  conversation, — as  to  whether  he 
was  excited  or  not.  (Defendant  objected  to  what  his  manner  was.  Objec- 
tion overruled.)  The  Witness,  A,  He  seemed  indifferent,  rather,  as  to  the 
paying. of  the  fare;  determined  not  to  pay  it.  I  did  not  see  any  boisterous- 
ness.  Neither  one,  I  think,  was  boisterous.  Just  like  two  determined  men, 
— when  one  man  is  determined  not  to  do  a  thing,  and  the  other  is  that  he 
shall.  There  was  not  any  loud  talking.  It  seemed  that  both  were  bent  upon 
what  they  intended  to  do.  1  never  heard  any  swearing  or  any  oaths,  or  any- 
thing of  the  kind.  I  do  not  think  there  was  any  uttered  in  ray  hearing.  Q, 
State  whether  Mr.  Harrison  made  any  movement,  or  offered  to  draw  a  pistol. 
A.  I  do  not  think  he  did.  -He  had  a  paper  in  his  bands,  and  held  the  paper 
before  him.  Q.  Do  you  remember  what  he  did  about  it?  A,  lam  positive 
be  did  not  draw  any  pistol.  He  made  the  remark :  <  If  you  hurt  me,  Twill  kill 
you.'  Q\  Where  were. you  sitting,  in  reference  to  Mr.  Harrison?  '  A.  After 
I  moved  out  of  the  seat,  I  moved  to  the  opposite  side  of  the  « isle.     During 
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the  occurrence,  I  was  right  here,  and  the  conductor  was  between  me  and  Mr. 
Harrison.  He  was  next  to  the  window,  siitini<  in  a  double  st^at  with  the  seats 
thrown  apart.  Q.  State  whether  or  not  Mr.  Harrison  made  any  effort  to  draw 
a  pistol.  A.  He  did  not,  sir.  Q,  Did  he  make  any  motion  in  that  direction? 
A.  No,  sir;  he  did  not.  Q.  If  he  had  made  it,  would  you  have  seen  it?  A. 
I  would  have  seen  it.  because  be  liad  a  paper  in  botli  of  his  hands.  Q.  What 
was  he  doing  with  the  paper?  A.  Heading  the  paper.  Q,  What  did  he  do? 
State  his  manner, — as  near  as  you  can,  exactly  what  he  did  when  Mr.  Harris 
drew  the  pistol  in  his  face.  A.  He  kind  of  got  up,  in  a  half -stoop  position, — 
sort  of  this  way, — [indicating.]  and  looked  at  the  conductor,  when  he  had  the 
pistol  on  him.  It  was  all  done  so  quick.  Some  one  was  standing  there,  and 
caught  his  arm,  and  threw  it  up.  There  were  gentlemen  in  the  aisle,  and 
several  of  them  jumped  up,  and  caught  his  hand,  and  held  it  up.  Some  one 
says:  •  You  will  have  to  get  off,  and  you  had  better  get  off.'  He  says,  'All 
right,'  and  they  led  him  to  the  front  door,  and  he  got  off." 

On  cross-examination,  among  other  things,  Mr.  Allen  said  tliat  the 
plaintiff,  in  reply  to  the  conductor's  statement  that  he  would  have  to 
put  him  off,  said,  "Go  ahead,  and  do  your  best;"  and  also  states  that 
he  supposed  that  he  braced  himself,  in  some  way,  so  that  he  could  not 
pull  hixn  up.  There  was  other  testimony  for  the  plaintiff,  which  does 
not  change  the  character  of  the  evidence,  however,  in  any  material  re- 
spect; and  there  was  considerable  evidence  for  the  defendant.  This 
evidence  of  the  defendant's,  including  the  testimony  of  the  conductor 
himself,  made  a  much  more  favorable  case  for  the  defendant  than  that 
presented  above,  as  given  from  his  own  evidence  and  Allen's.  The  case 
was  considered  as  standing  on  his  own  evidence  and  Allen's,  as  Allen, 
being  in  the  seat  with  him,  must  have  known  all  that  transpired  ;  and, 
being  introduced  by  the  plaintiff  as  a  witness,  his  evidence  was  taken, 
in  connection  with  the  plaintiff's,  in  arriving  at  the  most  favorable  view 
for  the  plaintiff  of  the  transaction.  There  was  no  difference,  however, 
between  their  testimony  on  the  material  points  on  which  this  case 
turned  ;  nor  was  there,  indeed,  any  conflict  in  the  evidence  as  to  the 
facts. upon  which  the  court  directed  the  verdict  for  the  defendant.  It 
was  conceded  that  the  plaintiff  had  no  ticket,  and  it  was  perfectly  clear 
that  it  was  the  duty  of  the  conductor,  under  his  instructions, — which 
instructions  were  legal  and  proper, — to  require  the  25  cents  additional, 
and  give  him  a  rebate  check.  It  was  clear  that  the  conductor  had  no 
alternative  but  to  comply  with  his  instructions,  and  require  this  extra 
amount,  and  that  it  was  the  duty  of  the  plaintiff  to  pay  it.  It  is  also 
undisputed  that  the  train  had  stopped  before  the  plaintiff  offered  to  pay 
the  amount  required.  Now,  the  train  having  been  stopped  on  account 
of  his  refusal  to  pay  what  was  lawfully  required  of  him,  and  under  his 
statement  that  he  would  not  pay  it,  and  that  the  conductor  could  "  go 
ahead,  and  put  him  off,"  the  simple  question,  under  the  authorities  on 
the  subject  is,  did  Harrison  act  in  good  faith  in  his  refusal  to  pay  the 
amount  required  of  him,  or  was  his  conduct,  on  the  other  hand,  will- 
ful, factious,  and  captious?  If  he  had  acted  in  good  faith  throughout 
the  whole  transaction,  believing  himself  to  be  right  in  the  matter, 
although  he  had  caused  the  train  to  be  stopped,  there  is  authority  for 
the  position  assumed  by  the  counsel  for  the  plaintiff  that  he  could  even 
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then  reinstate  himself  by  offering  to  pay  the  fare.  If,  on  the  other 
hand,  a  passenger  knows  the  duty  of  a  conductor,  and  willfully,  stub- 
bornly, and  captiously  refuses  to  do  that  which  he  knows  it  is  the  duty 
of  the  conductor  to  require  of  him,  and  this  act  causes  the  train  to  be 
stopped,  he  cannot  then  acquire  the  right  to  proceed  by  offering  to  pay. 
There  are  excellent  reasons,  found  in  good  policy,  for  this  rule.  Trains 
running  on  railroad  tracks  are  liable  to  meet  other  trains,  and  trains  are  fol- 
lowing them;  and,  where  a  passenger,  having  the  money  in  his  posses- 
sion to  do  so,  (as  it  is  shown  this  plaintiff  had,)  refuses  to  comply  with 
a  reasonable  and  lawful  regulation,  which,  at  the  most,  would  cause  him 
but  the  slightest  inconvenience,  and  does  so  stubbornly  and  captiously, 
to  gratify  a  mere  whim,  he  not  onl}'  inconveniences  the  oflBcials  of  the- 
road  and  the  other  passengers,  but,  by  causing  such  a  stoppage,  he 
brings  about  a  condition  of  things  which,  without  great  care  on  the  part 
of  the  oflBcials,  may  result  in  serious  danger  to  human  life.  It  would 
be  unreasonable  to  hold  that  a  passenger  could  thus  act,  and  afterwards- 
acquire  any  right  by  offering  to  pay  his  fare.  If  it  could  in  any  way 
be  properly  inferred  from  the  facts,  as  stated  by  plaintiff  and  his  wit- 
ness, Mr.  Allen,  that  he  acted  in  good  faith  in  the  transaction,  and 
especially  in  causing  the  train  to  be  stopped,  it  would  be  his  right  to  go- 
to the  jury  on  that  question;  but  there  is  not  a  particle  of  evidence  ta 
justify  any  such  inference.  His  own  evidence  excludes  the  possibility 
of  any  such  conclusion  being  justifiably  reached  as  to  his  action. 

It  is  said  that  the  plaintiff  should  have  been  allowed  to  proceed  with 
his  case,  in  order  to  recover,  not  only  for  his  expulsion  from  the  train, 
but  also  for  the  indignity  put  on  the  plaintiff  by  the  manner  in  which 
he  was  removed, — that  is,  by  drawing  a  pistol  on  him,  and  presenting 
it  at  him, — and  on  account  of  certain  exclamations  which  the  conductor 
says  in  his  evidence  he  made  to  passengers  in  the  car  at  the  time  h& 
drew  the  pistol,  which  were:  "Do  not  be  alarmed,  ladies.  He  is  a 
coward."  It  is  undisputed  that  the  conductor  first  endeavored  quietly 
and  peaceably  to  get  the  plaintiff  to  leave  the  car.  Harrison  himself 
says  that  he  laid  his  hand  on  his  coat  sleeve,  and  said,  "Come,  get  off 
the  train."  Mr.  Allen  said  he  said:  "Come,  my  friend.  You  must 
get  off  the  train."  The  plaintiff  then  knocked  his  hand  off,  and,  when 
the  conductor  took  him  by  the  collar,  knocked  his  hand  off  again,  and 
then,  still  occupying  the  seat  and  refusing  to  move,  told  him  that,  if 
he  hurt  him,  he  would  kill  him.  Now,  whether  it  would  have  been 
better  for  the  conductor,  under  all  circumstances,  not  to  have  drawn  the 
pistol  and  used  the  language  complained  of  in  reference  to  the  plain- 
tiff, it  is  clear  that  all  this  action  of  the  conductor  was  provoked  and 
caused  by  the  acts  of  the  plaintiff  himself.  Can  he,  after  having  acted 
in  the  manner  above  narrated,  complain  of  any  act  of  the  conductor  s 
not  going  any  further  than  those  stated.  We  are  not  sure  that  any  just 
criticism  can  be  made  of  the  conductor's  acts  or  words,  but  it  is  certain 
that  the  plaintiff  is  in  no  position  to  claim  anything  on  that  account. 
Says  Chief  Justice  Bleckley,  in  the  case  of  Peavy  y.  RaUroad^  etc.,  Oo.y. 
81  Ga.  485,  8  S.  E.  Rep.  70,  involving  a  similar  question: 
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'*Did  behave  a  cause  of  action  for  the  shooting?  But  for  his  fault,  tlie 
•conductor  would  not  have  been  brought  into  a  slate  of  excitement,  from  dan- 
ger and  insult,  which  unfitted  him  for  discharging  his  proper  duties,  either 
to  the  company  or  to  the  passen|2:er.  Whether  the  conductor  was  more  or 
less  in  fault  than  the  plaintiff  was,  in  shooting,  certainly  the  plaintiff  was 
more  in  fault  than  the  company,  because  the  plaintiff  was  there  upon  the 
ground,  stirring  up  excitement,  and  bringing  on  danger  both  to  the  conductor 
and  himself.  He  unfitted  the  conductor  for  exercising  the  care  and  prudence 
that  were  essential  to  guarding  the  interest  of  the  company,  and  essential  to 
performing  in  a  proper  manner  his  duty  to  the  company  or  to  the  plaintiff. 
The  plaintiff  spoiled  the  instrument,  and  then  sued  the  manager  because  the 
performer  did  not  make  good  music.  It  was  the  plaintiff's  fault  that  the  con- 
ductor was  out  of  tune;  and,  though  the  conductor  might  not  be  altogether 
-excusable  for  the  shooting,  (according  to  his  own  evidence,  however,  he  was 
excusable,)  the  company  was  not  in  fault  for  it;  and  it  would  be  unjust  for 
the  plaintiff  to  recover  of  the  company,  when  he  boarded  its  train,  violating 
the  law,  as  we  can  well  infer,  by  carrying  upon  his  person  a  concealed 
weapon;  violating  the  law  again  by  swearing  and  using  obscene  language; 
violating  the  law  again  by  committing  an  assault  upon  the  conductor  with  a 
pistol,  drawing  the  pistoU  and  presenting  it  at  him;  and  violating  the  law  by 
general  disorder  and  misconduct  throughout  the  transaction,  up  to  the  mo- 
ment he  was  shot. " 

This  quotation  expresses  very  clearly,  in  our  opinion,  the  correct  rule 
on  this  subject.  Our  conclusion  is,  therefore,  that  the  plaintiff  is  not 
entitled  to  recover,  under  the  most  favorable  view  of  the  facts  of  this 
case,  for  his  expulsion  from  the  train,  or  for  the  manner  of  his  removal ; 
and  consequently  the  direction  of  a  verdict  for  the  defendant  was  right, 
and  the  motion  for  a  new  trial  will  be  overruled^ 

Pabdbb,  J.y  concurs. 


The  Atlas.* 

Harry  v.  The  Atlas. 

(DUtriet  Court,  5.  D.  New  York.    May  90, 1890.) 

filBAicBir—WAOss—LiBK— Pilots. 

One  who  is  engaged  and  ships  as  pilot  of  a  vessel,  whereon  another  stands  as  reg- 
istered master,  has  a  lien  on  the  boat  for  his  wages,  although  he  may  be  in  entire 
charge  of  her  navigation. 

In  Admiralty. 

WiTig^  Shoudy  &  PtUnam  and  Mr.  BurVfrigham^  for  libelant 

Alexander  &  Ash^  for  claimant. 

Brown,  J.     The  libelant  claims  a  lien  upon  the  proceeds  of  the  vessel 
for  his  wages  as  a  pilot.     The  defense  is  that  he  was  master^  and,  as  such, 

>  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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not  entitled  to  a  lien.  The  evidence  shows  that  the  libelant  was  en- 
gaged and  shipped  in  the  quality  of  pilot,  and  not  in  the  character  of 
master.  Mr.  Moquin  was  registered  as  master  of  the  tug,  and  his  name 
80  appeared  in  the  papers  on  board.  Although  Moquin  did  not  at  this 
time  sail  on  the  tug,  he  and  his  agent  performed  all  the  duties  of  mas- 
ter, except  the  duties  of  navigation,  which  the  plaintiff,  as  pilot  on  board, 
performed.  The  libelant  did  not  engage  or  discharge  any  of  the  men. 
He  made  no  contract  for  the  tug,  determined  none  of  her  trips,  and  col- 
lected no  bills,  except  such  as  were  paid  on  the  spot.  In  the  case  of 
The  AL  Vandercook,  24  Fed.  Rep.  472,  the  libelant's  name  appeared  on  the 
enrollment  of  the  vessel  as  master,  and  he  made  the  usual  master's  oath. 
In  WiUard  v.  Dcnr^  3  Mason,  92,  Mr.  Justice  Story  says  that  the  reason 
generally  ascribed  for. denying  to  the  master  a  privilege  for  his  wages  is 
that,  when  he  contracts,  he  trusts  to  the  personal  credit  of  the  owner; 
or,  as  Sir  William  Scott  says,  he  is  supposed  to  stand  on  the  security  of 
his  personal  contract.  If  this  be  so,  it  is  plain  that  when  he  contracts 
expressly  for  the  position.of  master,  and  so  enrolls  himself  on  the  ship's 
papers,  prima  facie,  at  least,  there  can  be  no  lien,  as  in  the  case  of  The 
M.  Vandercooky  above  cited;  but  that  when  he  expressly  contracts  as  pilot 
only,  and  another  person  stands  as  registered  master,  whether  the  latter 
sails  on  the  tug  or  not,  there  can  be  no  such  prima  fade  assumption  that 
he  contracts  on  the  personal  credit  of  the  owners.  The  presumption  is 
plainly  the  other  way,  viz.,  that,  having  expressly  engaged  in  the  capac- 
ity of  pilot  only,  both  parties  understood  that  he  should  be  entitled  to  a 
pilot's  privilege  on  the  ship.  Notwithstanding  the  circumstances  adduced 
by  the  defense,  such,  I  think,  was  the  intention,  as  it  was  plainly  the 
form,  of  this  contract.  The  lien  should  therefore  be  allowed.  Decree 
for  libelant,  with  costs. 


BowRiNQ  et  al.  v,  Thebaud  et  al. 
(District  Courtt  S.  D.  New  York,    July  23, 1890.> 

1.  Gbnehai*  Average— Peril — ^Delat — No  Danger  to  Ship  or  Cargo. 

The  primary  requisite  for  a  general  average  charge  Is  some  peril  common  to  ship 
and  cargo;  next,  some  sacrifice,  or  som^e  expense  voluntarily  incurred  by  one  part 
interest,  beyond  that  chargeable  to  it' by  law,  for  the  safety  of  the  whole.  The 
nature  of  the  requisite  peril  is  some  threatened  physical  injury,  not  mere  delay  or 
loss  of  expected  profits,  nor  the  mere  prosecution  of  the  voyage,  where  no  danger 
to  ship  or  cargo  has  arisen. 

2,  Same— Warranty  o^  Seaworthiness  When  Ship  Sails. 

A  carrier  by  sea,  under  his  implied  warranty  of  seaworthiness,  is  bound  to  have 
his  ship  seaworthy  at  the  time  she  sails.    He,  and  not  the  shipper  of  the  goods, 
takes  the  risk  of  accident  to  the  ship  while  loading,  and  is  legally  chargeable  with 
the  whole  burden  of  repairing. 
8.  Same— Accident  while  Loading— Repairs— Expense  of  Docking. 

The  ship  T.,  while  loading  at  New  York,  along-side  the  wharf,  after  returning 
from  a  voyage  to  Mexico,  was  found  when  nearly  loaded  with  her  forwai'd  compart- 
ment full  of  water,  arising  from  a  hole  in  one  of  the  plates,  from  some  cause  un- 
known. A  tight  bulk-head  protected  the  car^o  from  injury,  or  danger  of  injury. 
For  the  purpose  of  repair,  sue  was  docked  with  her  cargo  on  board  to  avoid  the 
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greater  expense  of  unloading;  and,  after «the  repairs  were  completed,  she  finished 
loading,  and  sailed  on  her  voyage.  An  average  bond  was  given  by  the  cargo  own- 
ers to  pay,  any  average  charge  that  might  be  due  from  them.  On  the  facts,  it  be- 
ing found'  that  the  ship  was  seaworthy  when  the  loading  began,  and  that  the  hole 
was  made  through  some  harbor  x>6ril  during  the  loading,  heldy  that  neither  the 
repair,  nor  the  expenses  of  docking,  nor  any  part  of  either,  was  a  general  average 
charge  on  the  cargo,  (1)  because,  notwithstanding  the  hole,  there  was  no  peril  what- 
ever to  either  the  ship  or  cargo;  (2)  because  there  was  no  extraordinary  expense' 
Incurred  by  the  carrier,  beyond  that  which  devolved  on  him  by  law  to  pay,  under 
his  implied  warranty  of  the  seaworthiness  of  the  ship  at  the  time  of  sailing,  and 
hence  no  act  of  sacrifice  on  his  part  for  the  common  safety ;  (8)  that  the  case  pre- 
sented no  analogy  to  that  of  repairs  in  a  port  of  refuge,  since  in  the  latter  the  gen- 
eral average  allowance  is  founded  solely  on  a  deviation,  as  an  act  of  sacrifice,  made 
in  order  to  avoid  a  common  x>eril  arising  after  the  voyage  had  begun,  and  here  there 
was  no  voyage  begun,  and  no  deviation,  peril,  or  sacriflce;  and  the  libel  was  dia- 
missed. 
(Syllabus  hy  the  CourU) 

In  Admiralty.  Libel  to  recover  assessment  under  a  general  average 
bond. 

E.  B,  Convers^  for  libelants. 

Carter^  BoUina  &  Ledyard,  for  respondents. 

Brown,  J,  On  the  10th  July,  1885,  while  the  steamer  Thome  Holme 
was  lying  at  Union  Stores,  Brooklyn,  loading  with  a  cargo  of  grain,  her 
fore-peak  was  found  to  be  full  of  water,  from  a  cause  unknown.  Before 
proceeding  with  the  voyage,  it  was  necessary  to  repair  her,  and  for  that 
purpose  to  place  her  in  the  dry-dock.  She  was  nearly  fully  loaded;  and, 
to  avoid  the  large  eicpense  of  unloading  and  reloading  the  cargo,  it  was 
agreed  that  she  should  be  docked  with  her  cargo  in  her.  The  respondents 
were  owners  of  the  cargo,  and  were  insured  in  the  Atlantic  Mutual  Insur- 
ance Company.  The  arrangement  of  docking  the  vessel  for  repairs,  with 
her  cargo  in  her,  was  made  upon  consultation  with  the  underwriters,  and 
with  their  approval.  Upon  docking  her,  a  hole,  oval  in  shape,  was  found 
through  one  of  her  iron  plates  on  the  port  bow,  about  nine  inches  by 
twelve.  Repair  was  made  by  placing  over  the  hole  an  iron  patch  the 
whole  width  of  the  streak,  securely  bolted,  so  as  to  make  the  ship  as  sea- 
worthy as  before.  After  the  repair  the  loading  was  completed,  and  the 
vessel  sailed  upon  her  voyage.  An  average  bond,  dated  18th  July,  1885, 
and  approved  by  the  underwriters,  was  executed  by  the  respondents, 
which  recited  that,  "through  recommendation  of  survey,  the  vessel  was 
put  in  dock,  with  the  cargo  in  her,  in  order  to  save  the  expense  incident 
to  the  discharge  and  the  extra  handling  of  the  cargo,  *  *  *  by 
which  means  certain  losses  and  expenses  have  been  incurred,  *  *  * 
which  may,  according  to  the  usage  of  the  port  of  New  York,  constitute 
a  general  average  on  the  vessel,  cargo,  and  freight;"  and  the  respondents, 
by  said  bond,  agreed  "to  pay  their  part  of  such  loss,  damage,  or  expense 
as  should  appear  to  be  due  from  them,  to  be  stated  and  apportioned,  in 
accordance  with  the  established  usage  and  laws  of  this  state,  by  Jacob 
A.  Telfair  or  others,  competent  adjuster  of  marine  losses."  An  adjust- 
ment was  afterwards  made  under  Mr.  Telfair's  direction,  by  which  the 
cargo  was  assessed  for  general  average  $816.05,  for  which  sum  this  libel 
was  filed.     The  answer  denied  that  any  claim  of  general  average  had 
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accrued;  the  defense  on  the  original  hiring  being  that  the  cause  of  th& 
leak  originated  on  a  prior  voyage,  before  the  loading  commenced;  and- 
further,  that  the  repairs  made  were  permanent  repairs,  and  not  temjK)- 
rary,  for  the  purpose  of  the  voyage  only.  Objection  was  also  made  to 
the  mode  of  adjustment. 

1 .  The  cause  of  the  leak.  If  the  hole  in  the  bow  was  made  before  loading 
was  commenced,  plainly,  the  cargo  could  not  be  subject  to  any  average 
charge  for  the  expense  of  repairing  it,  since  the  carrier  was^ound  to  have 
his  vessel  seaworthy  when  loading  began,  or  else  take  the  risk  of  making 
her  so  before  sailing.  At  whatever  time  this  hole  was  made,  the  fore- 
peak,  which  was  previously  empty,  must  have  been  at  once  fiUed  with 
water  up  to  the  water-line,  and  the  trim  and  management  of  the  vessel ' 
thereby  at  once  seriously  affected.  There  is  no  direct  proof  either  as  to 
the  cause  or  the  time  of  the  injury.  There  are  circumstances  on  each 
side  that  I  have  found  it  impossible  to  reconcile  satisfactorily,  which- 
ever conclusion  be  adopted.  Without  specifying  these  in  detail,  I  find 
that  the  preponderance  of  probability  is  in  favor  of  the  libelants;  that  the 
hole  was  made  while  the  vessel  was  loading,  and  probably  upon  the  10th 
of  July,  the  day  when  it  was  discovered.  The  vessel  was  unsea worthy 
in  that  condition;  and  repair,  either  permanent  or  temporary,  became 
necessary.  As  no  negligence  by  the  ship  is  shown  to  have  been  the  cause 
of  the  injury,  and  the  specific  cause  is  undiscoverable,  the  damage  must 
be  set  down  to  harbor  perils.  If,  upon  such  facts,  the  case  is  entitled 
to  be  treated  like  one  arising  in  a  port  of  refuge,  sought  in  order  to 
make  necessary  repairs  of  damages  caused  by  a  sea  peril,  then,  accord- 
ing to  the  law  of  this  country,  the  docking  of  the  cargo,  as  an  expense 
substituted  in  place  of  unloading  and  reloading,  would  be  a  general  av- 
erage charge,  as  well  as  merely  temporary  repairs  of  the  ship.  Hobson 
V.  Lcrrd,  92  U.  S.  397,407;  The  Queen,  28  Fed.  Rep.  755,760;  The  J<h 
seph  Farwell,  31  Fed.  Rep.  844;  UArrufriquey  35  Fed.  Rep.  835,846. 
Upon  the  original  hearing  that  phase  of  the  case  was  not  considered. 
The  attention  of  the  court  was  not  called  to  the  question  whether,  even 
if  the  hole  in  the  bow  was  made  after  the  loading  began,  the  case  would 
or  would  not  be  within  the  principles  of  general  average  contribution. 
It  ^as  assumed  that  it  would  be.  On  the  reargument,  this  question  has 
has  been  exhaustively  treated  by  counsel  on  each  side;  and,  after  much 
consideration,  I  have  come  to  the  conclusion  that  the  case  is  not  one  of 
general  average,  but  is  excluded  therefrom  by  several  of  the  fundamental 
conditions  of  that  doctrine,  and  that  it  would  be  the  same  even  if  the 
repairs  had  been  merely  temporary,  and  the  cargo  had  been  unloaded 
for  the  purpose  of  such  repairs,  instead  of  being  docked  with  the  ship. 
No  parallel  case  has  bei:;n  cited;  but  such  analogies  as  the  adjudicated 
cases  afford  seem  to  oppose  any  average  contribution  under  circum- 
stances like  the  present.  There  are  three  characteristics  in  this  case,  all 
of  which  seem  to  me  to  be  vital.  In  no  case  in  which  a  general  average 
charge  against  the  cargo  has  been  sustained  have  I  found  these  three  cir- 
cumstances all  concurring,  viz. :  (1)  The  absence  of  any  imminent  peril 
common  to  ship  and  cargo,  and  in  fact  the  absence  of  any  peril  to  either: 
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(2)  The  injury  and  consequent  unseawoiihiness  happening  before  the 
vessel  sailed,  and  while  she  was  loading  at  her  dock:  (3)  No  act  of  sac- 
rifice, properly  so  called,  or  anything  equivalent  thereto,  because  the 
carrier's  warranty  of  seaworthiness  extended  up  to  the  time  the  ship- 
sailed,  and  therefore  bound  him  to  make  and  pay  for  needful  repairs 
up  to  that  time,  and  all  the  charges  incidental  thereto.  Repairing, 
was,  therefore,  not  an  act  of  sacrifice.  I  must  infer  the  absence  of  any 
peril  to  either  ship  or  cargo  from  the  proved  circumstances  of  the  case,, 
because  there  has  been  no  suggestion  of  actual  peril  or  danger  to  either, 
and  because  there  is  no  indication  of  danger  to  either.  The  fore-peak 
was  filled  with  water  up  to  the  water-line,  but  this  was  separated  from 
the  cargo  by  a  firm  and  tight  bulk-head;  and  although  the  ship  was 
thereby  rendered  unseaworthy  for  the  voyage  until  repaired,  and  was 
obliged  to  be  repaired  before  sailing,  yet  both  ship  and  cargo,  so  far  as 
the  evidence  indicates,  could  have  remained  at  the  dock  as  they  were, 
without  injury  and  in  safety,  as  long  as  the  owner  of  either  desired. 

The  primary  requisite  for  a  general  average  charge  is  the  existence  of 
some  common  perU  to  be  averted;  next,  some  sacrifice  voluntarily  made, 
or  some  expense  voluntarily  incurred,  by  one  part  interest,  beyond  that 
chargeable  to  it  by  law,  for  the  safety  of  the  whole.  The  quantum  of 
common  danger  necessary  to  justify  a  general  average  act,  i.  «.,  a  volun- 
tary sacrifice  of  a  part  for  the  safety  of  the  whole,  is  not  nicely  scruti- 
nized. When  the  sacrifice  happens  in  the  course  of  the  voyage,  the  de- 
termination of  the  amount  of  danger  that  requires  it  is  left  to  the  judg- 
ment of  the  master,  to  be  exercised  reasonably,  and  in  good  faith.  Here 
the  voyage  had  not  commenced,  and  the  master's  characteristic  duties 
had  not  begun.  The  nature  of  the  requisite  danger  is  not  that  of  mere 
probable  pecuniary  loss,  such  as  delay  in  reaching  a  market,  or  loss  of 
expected  profits,  but  some  threatened  physical  injury.  ^^PericuK  immi^ 
nentia  mtandi  graUa^^  says  the  ancient  statute  of  Marseilles,  (Emerigon, 
Ap.  c.  12,  §  39,  p.  603,)  and  such  was  the  Roman  law,  (1  Pardess.  Lois 
Mar.  107.)  Lownd.  Av.  (6th  Ed.)  352.  And  in  text-books  and  decis- 
ions this  primary  condition  of  a  common  peril  threatening  the  safety  of 
the  whole  is  constantly  reiterated,  (Gourl.  Gen.  Av.;  2  Lownd.  Gen.  Av. 
39;  2  Am.  Ins.,  6th  Ed.,  855;  per  Story,  J.,  in  Insurance  Co.  v.  Ashby, 
13  Pet.  331,  339;  Grier,  J.,  in  Barnard  v.  Adams,  10  How.  270,  303; 
Hobatm  v.  Lord,  92  U.  S.  397,  399.)  In  the  case  last  cited,  Mr.  Justice 
Clifford  says,  (page  399:) 

'*  Property  not  in  peril  requires  no  such  sacriflce,  nor  that  any  extraordinary 
expense  should  be  incurred »  *  *  *  Where,  there  is  no  peril,  such  sacri- 
fice presents  no  claim  for  such  a  contribution ;  but  the  greater  and  more  im- 
minent the  peril,  tiie  more  meritorious  the  claim  against  the  other  interests, 
if  the  sacriflce  was  voluntary,  and  contributed  to  save  the  adventure  from  the 
impending  danger,  to  which  all  the  interests  were  exposed." 

It  is  unnecessary  to  multiply  citations.  They  all  import  an  impend- 
ing danger  of  physical  injury  as  the  primary  condition  and  initiative  of 
a  general  average  charge.  The  mere  completion  of  the  voyage,  where 
that  is  in  no  way  necessary  to  the  safety  of  the  cargo,  is  not  sufficient 
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for  a  general  average  charge.  That  doctrine  was  expressly  repudiated  by 
the  supreme  court  in  the  case  of  Insurance  Co.  v.  Ashhy^  13  Pet.  331,  and 
the  point  was  necessarily  involved  in  the  decision;  for  contribution  was 
there  allowed  for  a  total  loss  of  the  ship  by  voluntary  stranding,  although 
the  voyage,  also,  was  wholly  lost.  Story,  J.,  says,  (page  340:)  "It  is 
the  deliverance  from  an  imminent  impending  peril  *  *  *  which 
constitutes  the  essence  of  the  claim."  The  Roman  law,  he  says,  shows 
this.  "In  truth,"  he  continues,  "it  is  the  safety  of  the  property,  and 
not  of  the  voyage,  which  constitutes  the  true  foundation  of  general  av- 
erage. If  the  whole  cargo  were  thrown  overboard  to  insure  the  safety  of 
the  ship,  the  voyage  might  be  lost,  but  nevertheless  the  ship  must  con- 
tribute to  the  jettison."  Matthews,  J.,  in  Soiismith  v.  The  J.  P.  Don- 
aldson, 21  Fed.  Rep.  671,  673.  Chancellor  Kent  says:  "Before  contribu- 
tion takes  place,  it  must  appear  that  the  goods  sacrificed  were  the  price 
of  safety  to  the  rest."  3  Comm.  *234.  Royal  Mail  S.  P.  Co.  v.  English 
Bank,  19  Q.  B.  Div.  362,  371.  In  the  case  of  The  Alcona,  9  Fed.  Rep. 
172,  where  the  vessel  was  stranded  on  the  bank  of  a  river,  and  lay  there 
without  danger  of  serious  damage  to  herself  or  cargo,  it  was  accordingly 
held  that  charges  for  unloading  a  part  of  the  cargo  in  order  to  lighten 
and  remove  her,  and  for  towage  services,  were  not  general  average.  In 
UAnieriqae,  35  Fed.  Rep.  836,  838,  that  case  was  followed  by  this  court. 
So  in  the  case  of  Nesbitt  v.  Lushington,  4  Term  R.  783,  where  a  tumultu- 
ous band  of  famished  persons  took  possession  of  a  vessel  in  order  to  ob- 
tain her  wheat  and  coals,  and  the  captain  was  compelled  to  sell  the  cargo 
at  a  sacrifice  in  order  to  regain  possession.  Lord  Kenyon  held  that  that 
was  not  a  case  of  a  general  average  sacrifice,  "because  the  whole  advent- 
ure was  never  in  jeopardy,"  there  being  "no  pretense  *  *  *  that 
the  persons  who  took  the  corn  intended  any  injury  to  the  ship,  or  to  any 
other  part  of  the  cargo  but  the  corn ,  which  they  wanted  *  *  *  to  pre- 
vent their  su fleering."  There  could,  therefore,  be  no  contribution  from 
the  ship.  It  is  upon  the  same  ground  that  the  recent  English  cases  re- 
fuse to  extend  general  average  charges  in  a  port  of  refuge,  sought  in  con- 
sequence of  a  sea  peril,  beyond  the  time  of  unloading  the  ship,  because 
when  that  is  accomplished  the  cargo  is  no  longer  in  danger.  Svensden  v. 
Wallace,  13  Q.  B.  Div.  69,  72-85,  91;  HalleUv.  Wigram,  9  C.  B.  580; 
Royal  Mail  S.  P.  Co.  v.  English  Bank,  19  Q.  B.  Div.  362. 

The  practice  in  this  country,  largely  sustained  by  our  courts,  is  to  in- 
clude in  the  general  average  expenses  of  a  port  of  refuge  all  extraordinary 
expenses  until  the  ship  regains  the  high  seas,  including  reloading,  and 
such  repairs  to  the  vessel  as  are  merely  temporary,  and  for  the  purposes 
of  completing  the  voyage.  Hobson  v.  Lord,  supra;  The  Joseph  FarweU, 
31  Fed.  Rep.  844,  and  cases  there  cited.  The  libelant  contends  that  the 
present  case  is  analogous  to  that  class  of  cases,  and  that  the  principle.^ 
applicable  to  the  Thome  Holme,  in  this  case,  are  the  same  as  if  she  had 
arrived  along-side  of  a  wharf  in  a  p®rt  of  refuge,  with  a  similar  hole  in  her 
bow,  and  had  taken  the  same  measures  for  continuing  her  voyage.  But 
this  contention  overlooks  the  ground  upon  which  such  charges  in  a  port 
of  refuge  could  be  sustained  at  all,  viz.,  a  previous  imminent  common 
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peril,  happening  during  the  prosecution  of  the  voyage,  and  a  deviation 
to 'the  port  of  refuge  as  an  act  of  sacrifice,  in  order  to  escape  the  common 
danger.  These  circumstances  would  constitute  the  foundation,  and  the 
sole  ground,  of  the  general  average  claim;  but,  in  the  present  case,  every 
one  of  these  circumstances  is  wanting.  The  English  and  American  courts 
regard  such  deviations  from  the  voyage,  though  caused  by  a  sea  peril, 
as  an  extraordinary  expense,  not  within  the  contemplation  of  the  con- 
tract of  carriage,  or  the  price  paid  therefor;  and,  being  voluntarily  in- 
curred by  the  master  to  insure  the  common  safety  of  ship  and  cargo  from 
an  imminent  common  danger,  such  charges  are  treated  as  general  aver- 
age. The  American  courts,  contrary  to  the  later  English  decisions,  ex- 
tend the  general  average  charges  in  a  port  of  refuge,  under  such  circum- 
stances, to  all  expenses,  save  permanent  repairs,  until  the  ship  regains 
the  high  seas,  on  the  view  that  they  are  all  parts  of  one  continuous  oper- 
ation attached  to  and  consequent  on  the  original  act  of  deviation  or  sacri- 
fice. But  this  difference  tt)uches  one  of  the  most  debatable  subjects  in 
the  maritime  law,  about  which  there  have  been  for  centuries  conflicting 
views,  and  in  which  the  practice  of  maritime  nations  is  very  diverse. 
1  Pars.  Ship.  &  Adm.  382,  385.  Whether  the  very  liberal  American 
practice  rests  on  any  sufficient  principle,  whether  it  is  likely  to  be  modi- 
fied, as  the  earlier  English  decisions  have  been  modified  after  most  care- 
ful discussion,  or  whether  even  all  port  of  refuge  expenses  made  neces- 
sary by  sea  perils  should  not  be  borne  by  the  carrier,  as  is  required  in 
some  maritime  nations,  and  as  Lord  Blackburn,  in  the  House  of  Lords, 
Eeemed  inclined  to  think  should  be  the  law,  (Svendsenv.  Wallace^  L.  R.  10 
App.  Cas.  404,  420,)  need  not  be  here  considered,  because,  as  above 
stated,  all  port  of  refuge  cases  presuppose  a  voyage  begun,  and  a  common 
peril  to  ship  and  cargo  arising  in  the  course  of  it,  to  escape  which  the 
deviation  or  sacrifice  was  made.  Here  there  was  neither  voyage  nor 
peril  nor  deviation.  The  analogy  wholly  fails  in  the  present  case;  nor 
could  our  doubtful  practice  as  to  the  broad  extent  of  enforced  contribu- 
tion in  port  of  refuge  cases,  where  there  has  been  an  escape  from  a  sea 
peril,  with  any  propriety  be  still  further  extended  to  port  charges  in- 
curred before  the  voyage  began,  where  there  has  been  no  peril,  and  no 
escape. 

•  2.  Under  any  view  of  the  law  of  general  average,  expenses  incurred, 
in  order  to  be  treated  as  a  sacrifice,  must  be  such  as  form  no  part  of  the 
carrier's  own  obligation.  Lownd.  Av.  147;  1  Pars.  Shipp.  &  Adm.  382; 
GourL  Gen.  Av.  18.  This  is  the  very  point  where  the  authorities-divide 
as  to  the  right  of  the  carrier  to  make  a  general  average  charge  for  any  port 
of  refuge  expenses  caused  by  sea  perils.  Those  who  disallow  such  charges 
hold  that  the  putting  into  port  for  safety,  and  the  repair  of  sea  damage, 
with  all  its  incidents,  are  parts  of  the  carrier's  own  risk,  included  and 
paid  for  in  the  contract  of  carriage;  while  the  opposite  view  is  that  such 
Acts  and  expenses,  save  permanent  repairs  of  the  ship,  are  not  within  the 
ship's  undertaking,  but  are  within  the  exceptions  of  perils  of  the  sea,  and 
therefore  extraordinary,  and  outside  of  the  carrier's  duty  to  pay.     In  the 
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■case  of  Dupont  de  Nenwura  v.  Vance,  19  How.  162,  172,  Mr.  Justice  CuBp 
Tis  says: 

''If  the  sacrifice  be  made  to  enable  the  vessel  to  perform  the  voyage  by  pay- 
ing what  the  owners  are  bound  to  pay  to  complete  it,  the  charge  is  on  the  ves- 
sel and  its  owners.  If  it  be  made  to  relieve  the  adventure  from  a  peril  which 
has  fallen  on  all  the  subjects  engaged  in  it,  the  risk  of  which  peril  was  not 
assumed  by  the  carrier,  the  cliarge  is  to  be  borne  proportionately  by  all  the  in- 
terests." 

How  can  it  be  contended  in  the  present  case  that  the  risk  of  any  ac- 
cident to  the  ship  only  that  might  render  her  unseaworthy  while  loading, 
and  before  breaking  ground,  was  not  a  risk  assumed  by  the  carrier?  It  is 
an  implied  warranty  in  carriage  by  sea  that  the  ship  shall  be  seaworthy 
at  the  time  she  sails.  "When  she  first  sails  on  the  voyage,"  says  Lord 
Mansfield  in  Bermon  v.  Woodbridge,  2  Doug.  781,  788.  Macl.  Shipp. 
<3d  Ed.)  400,  418;  Marsh.  Ins.  (5th  Ed.)  109;  2  Am,  Ins.  652;  Purvia 
V.  Tiinno,  2  Bay,  492;  Cohn  v.  Davidson,  2  Q.  B.  Div.  455;  The  Eugene 
Vesta,  28  Fed.  Rep.  762;  Sumner  v.  CaaweU,  20  Fed.  Rep.  249,  252;  Crow 
T.  Fcdk,  8  Q.  B.  467;  Valente  v.  Oibhsy  6  C.  B.  (N.  S.)  270.  The  risk  of 
such  accidents  to  the  ship  as  this,  while  loading,  falls,  therefore,  upon 
the  carrier,  and  consequently  the  expense  of  repair,  whether  temporary  or 
permanent,  as  well  as  all  the  incidental  charges  connected  with  it.  This 
^as  not,  therefore,  an  extraordinary  expense,  within  the  meaning  of  the 
law  of  general  average,  incurred  for  the  benefit  of  the  cargo,  or  for  its 
safety,  or  to  rescue  it  from  peril.  It  was  one  of  the  carrier's  ordinary 
risks,  which  he  alone  was  bound  to  bear.  He  could  not  undertake  the 
voyage  without  making  his  ship  seaworthy  at  the  time  she  sailed;  and 
his  implied  warranty  of  seaworthiness  to  the  cargo  owners  bound  him, 
therefore,  to  bear  all  such  charges  without  calling  on  the  cargo  for  con- 
tribution. The  repair  of  the  ship  in  this  case  was  not  in  itself,  there- 
fore, any  act  of  sacrifice,  and  there  was  no  other  such  act.  In  the  case 
of  fire  on  a  vessel  at  a  dock  before  the  commencement  of  the  voyage, 
where  a  general  average  has  been  allowed,  there  was  not  only  danger  of 
the  loss  of  both  ship  and  cargo,  but  also  some  voluntary  act  of  sacrifice 
•or  expense  made  or  incurred  to  rescue  from  that  danger,  such  as  scut- 
tling, jettison,  salvage  services,  etc.,  which  caused  the  charge  that  was  dis- 
tributed as  general  average.  Here  nothing  of  that  kind  existed.  For 
the  above  reasons  a  decree  should  be  entered  for  the  respondents,  with 
•costs. 
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Farmers'  Nat.  Bank  v.  McElhinney  d  oZ* 

{District  Court,  8.  P.  lotoa,  E,  P.    June,  1890.) 

CocTBTs—JuBisDicTioN— Actions  ao^ikbt  NationjlL  Banks. 

Under  Rev.  St.  U.  S.  $  563,  giving  district  courts  jurisdiction  "of  all  suits  by  or 
against  any  association,  established  under  any  law  providing  for  national  banking 
associations,  within  the  district  for  which  the  court  is  held, "  and  Act  Cong.  Aug. 
18, 1888,  f(  4,  making  national  banking  associations,  for  the  purpose  of  all  actions,  citi- 
zens of  title  state  wherein  they  are  located,  **and  in  such  oases  the  circuit  and  dis- 
trict courts  shall  not  have  jurisdiction  other  than  such  as  they  would  have  in  cases 
between  individual  citizens  of  the  same  state."  district  courts  have  no  jurisdiction 
of  an  action  on  a  promissory  note,  brought  by  a  national  bank  in  a  district  other 
than  that  in  which  the  bank  is  located. 

At  Law.     Action  on  a  promissory  note,  submitted  on  question  of  juris- 
diction. 

O.  S.  Skinner  and  PT,  B.  CoUina,  for  plaintiff. 

Shir  AS,  J.  The  plaintiff  corporation  is  a  national  bank,  carrying  on 
its  business  at  Princeton,  in  the  state  of  Illinois,  and  the  defendants  are 
citizens  of  Iowa,  residing  in  Louisa  county.  Under  the  statutes  now  in 
force,  has  the  district  court,  under  any  circumstanoes,  jurisdiction  of  an 
action  by  a  national  bank  to  recover  a  debt  due  upon  a  promissory  note, 
when  such  action  is  brought  in  a  district  other  than  that  in  which  the 
banking  Association  is  located?  In  section  563  of  the  Revised  Statutes 
it  is  provided  that  the  district  courts  have  jurisdiction  ''of  all  suits 
by  or  against  any  association,  established  under  any  law  providing  for 
national  banking  associations,  within  the  district  for  which  the  court  is 
held."  By  the  act  of  July  12,  1882,  it  was  enacted  that  the  jurisdiction 
for  suits  by  or  against  any  national  bank,  except  as  to  suits  between  the 
United  States,  its  officers  and  agents,  and  the  bank,  should  be  the  same 
and  not  other  than  the  jurisdiction  by  or  against  banks  not  organized 
under  the  laws  of  the  United  States.  Section  4  of  the  act  of  August  13, 
1888,  provided  "that  all  national  banking  associations,  established  under 
the  laws  of  the  United  States,  shall,  for  the  purposes  of  all  actions  by  or 
against  them,  real,  personal,  or  mixed,  and  all  suits  in  equity,  be  deemed 
citizens  of  the  states  in  which  they  are  respectively  located;  and  in  such 
cases  the  circuit  and  district  courts  shall  not  have  jurisdiction  other  than 
such  as  they  would  have  in  cases  between  individi!ia]  citizens  of  the  same 
state."  According  to  the  provisions  of  this  section  the  plaintiff  in  this 
case  is  to  be  deemed  to  be  a  citizen  of  the  state  of  Illinois,  and,  the  ac- 
tion hieing  brought  in  a  district  other  than  that  in  which  the  bank  is  lo- 
cated, the  test  of  jurisdiction  in  the  district  court  is  just  the  same  as  it 
would  be  in  case  the  plaintiff  was  a  natural  person.  I  do  not  under- 
stand it  to  be  claimed  that  A.  B.,  a  citizen  of  Illinois,  can  bring  an  ac- 
tion on  a  promissory  note  against  C.  D.,  a  citizen  of  Iowa,  in  the  district 
court  of  the  United  States  for  either  district  of  Iowa.  This  being  so,  it 
seems  to  me  that  tlie  act  of  1888  was  intended  to  make  one  rule  deter- 
mine the  jurisdiction,  or,  in  other  words,  it  was  intended  to  give  to  a 
v.42F.no.l4— 51 
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national  bank  just  the  same  privilege  and  right  in  this  particular  that  is 
enjoyed  by  the  individual  citizen. 

It  is  urged  in  argument  that  the  statute  of  1888,  by  using  the  words 
"and  in  such  cases  the  circuit  and  district  courts  shall  not  have  ju- 
risdiction other  than,"  etc.,  intended  to  provide  that  whenever,  by  rea- 
son of  diversity  of  citizenship,  the  circuit  court  would  have  jurisdic- 
tion, the  district  court  would  likewise  have  jurisdiction,  without,  how- 
ever, the  limitation  as  to  the  amount  involved.  The  argument  made 
in  support  of  this  view  is  certainly  ingenious,  but  fails  to  convince  me 
that  such  was  the  purpose  of  congress  in  enacting  the  section  in  ques- 
tion. The  declaration — that  "the  circuit  and  district  courts  shall  not 
have  jurisdiction  other  than" — was  not  intended  to  enlarge  this  jurisdic- 
tion of  the  latter  courts,  but  to  bring  both  courts  within  the  same  rule  in 
regard  to  jurisdiction  over  suits  by  or  against  national  banks;  and  as  dis- 
trict courts  are  not  infrequently  clothed  with  circuit  court  jurisdiction 
and  powers,  the  intent  of  the  statute  was  to  declare  that  neither  the 
circuit  nor  the  district  court  should  take  jurisdiction  of  suits  by  or  against 
national  banks,  except  under  such  circumstances  as  would  confer  juris- 
diction upon  the  particular  court  in  case  the  suit  was  between  natural 
persons. 

It  is  also  urged  that  the  provisions  found  in  section  563  of  the  Re- 
vised Statutes,  cited  swjpra^  are  not  repealed  by  any  subsequent  enact- 
ments, and  that  the  district  court  can  exercise  the  jurisdiction  therein 
conferred  wherever  the  action  is  between  a  national  bank  and  a  citizen 
of  another  state;  and  that  section  4  of  the  act  of  1888  only  modifies  the 
jurisdiction  of  the  district  court  created  by  the  former  act,  by  limiting 
it  to  actions  between  the  bank  and  a  citizen  of  another  state.  As  I  un- 
derstand clause  15  of  section  563  of  the  Hevised  Statutes,  it  is  confined 
to  suits  by  or  against  national  banks  established  in  the  district  wherein 
the  court  is  held.  What  effect  the  statutes  of  1888  would  have  upon 
the  jurisdiction  of  this  suit  if  it  had  been  brought  in  the  district  in  which 
the  bank  is  located  need  not  be  considered.  The  bank  is  not  suing  in 
the  district  wherein  it  is  located,  but  has  come  into  another  district  for 
that  purpose;  and,  under  the  act  of  1888,  it  comes  as  a  citizen  of  the 
state  of  Illinois,  and  on  the  question  of  jurisdiction  can  be  viewed  in  that 
light  only;  and,  as  the  district  court  has  not  jurisdiction  of  actions  to 
recover  debts  between  individual  citizens,  it  has  not  jurisdiction  of  a  sim- 
ilar action  simply  by  reason  of  the  fact  that  the  plaintiff  is  a  national 
bank,  located  in  the  state  of  Illinois.  The  case  must  therefore  be  dis- 
missed for  want  of  jurisdiction,  and  it  is  so  ordered. 
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HiBscHL  V.  J.  I.  Case  Threshing  Maoh.  Ck). 
(CircxiU  Court,  S.  P.  Iowa,  E.  D.    June  ^,  1890.) 

Rbhoval  of  Causes— Citizenship  of  Corforationb. 

A  petition  for  removal  of  a  caase  by  a  corporation  of  one  state  sued  In  the  conrts 
of  another  state  is  not  sufficient  unless  it  alleges,  in  addition  to  the  usual  aver- 
ments as  to  citizenship,  that  it  is  a  non-resident  of  the  state  In  which  it  is  sued. 

At  Law.     On  motion  to  remand. 

The  defendant  is  a  corporation  organized  under  the  laws  of  Wisconsin. 
It  was  sued  in  the  district  court  of  this  state,  in  and  for  Cedar  count}'; 
service  of  process  being  made,  under  section  2613  of  the  Code  of  Iowa, 
upon  an  agent.  The  cause  was  removed  to  this  court  upon  a  petition 
which  averred  the  necessary  citizenship  of  the  parties,  but  which  con- 
tained no  averment  that  defendant  was  a  non-resident  of  the  state  of 
Iowa.  Plaintiff  moves  to  remand  because  of  the  absence  of  this  aver- 
ment. 

W.  J,  Roberts,  for  plaintiff. 

Oraigy  McCrary  &  Craig,  for  defendant. 

Miller,  Justice.  A  corporation  is  a  citizen  of  the  state  under  whose 
laws  it  is  organized.  For  the  purpose  of  suing  and  being  sued,  it  may  be- 
come a  resident  of  each  state  in  which  it  does  business  under  state  law. 
The  rule,  under  the  removal  act  of  August  13,  1888,  as  to  natural  per- 
sons, is  applicable  to  corporations.  '  When  a  corporation  of  one  state  is 
sued  in  the  courts  of  another  state,  a  petition  for  removal  by  it  is  not 
sufficient  unless  it  alleges,  in  addition  to  the  usual  averments  as  to  citi- 
zenship, that  it  is  a  non-resident  of  the  state  in  which  it  is  sued.  The 
motion  to  remand  is  sustained. 


Robinson  et  al.  v.  Taylob.  » 

{Circuit  Court,  N.  D.  MlseU^ippi,  E.  D.    June  18,  1890.) 

Regetters — ^Appointment. 

On  motion  for  the  appointment  of  a  receiver  of  the  property  of  a  decedent  In  pos- 
session of  one  claiming  to  be  his  son  and  heir,  complainants  alleged  that  they  were 
the  next  of  kin  and  collateral  heirs  of  decedent,  who  died  without  lineal  heirs,  and 
that  defendant  was  his  illegitimate  son.  Defendant  answered  that  he. was  dece- 
dents legitimate  son  and  heir,  and  there  was  evidence  showing  that  decedent  had 
lived  for  many  years  with  defendant's  mother,  recognizing  her  as  his  wife,  and  de- 
fendant as  his  son.  After  living  thus  together,  defendant's  mother  entered  into 
illicit  intercourse  with  another  man,  and  was  repudiated  by  decedent,  and  after- 
wards both  he  and  the  woman  stated  that  they  had  never  been  married.  Decedent 
deeded  all  his  property  to  defendant,  and  the  deeds  were  attacked  by  complainants 
as  invalid.  Held  that,  as  defendant  could  suffer  no  great  harm  by  holding  that 
complainants  had  established  a  prima  facie  right  to  the  estate,  a  receiver  would 
be  appointed  until  final  hearing  on  the  merits  of  the  case. 

Same. 

In  such  case,  defendant,  being  shown  to  be  competent  to  manage  the  estate,  was 
appointed  receiver  on  giving  bond. 
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In  Equity. 

Mr.  Bristow  and  Inge  &  Birge^  for  complainants. 

Bogle  <k  Young  and  Jordan  Boone^  for  defendant. 

Hill,  J.  The  qaestions  now  for  decision  arise  upon  complainants' 
motion  for  the  appointment  of  a  receiver  to  take  charge  of,  preserve,  and 
manage  the  property  and  estate  described  in  the  bill.  The  allegations 
in  the  bill  are  that  complainants  are  the  only  next  of  kin  and  heirs  at 
law  of  Alonzo  H.  Taylor,  who  died  intestate  in  Alcorn  county  in  this 
state;  that  he  died  seised  and  possessed  of  the  real  and  personal  estate 
described  in  the  bill,  and  that  the  defendant  is  unlawfully  in  possession 
of  the  same,  and  holding  it  adversely  to  the  claims  of  complainants,  and 
that  defendant  is  insolvent;  that  the  complainants'  interests  require  the 
appointment  of  a  receiver  to  take  possession  of,  hold,  and  manage  said 
estate  during  this  litigation.  The  answer  of  the  defendant  denies  that 
complainants  are  the  next  of  kin  and  heirs  at  law  of  said  decedent,  A. 
H.  Taylor,  and  entitled  to  the  qstate  and  property  described  in  the  bill, 
or  that  they  have  any  title,  daim  to,  or  interest  in  the  same.  The  an- 
swer further  states  that  defendant  is  the  l^itimate  son,  and  only  next 
of  kin  and  heir  at  law,  of  said  A.  H.  Taylor,  and  as  such  is  entitled  to, 
and  is  the  owner  of,  all  the  estate,  real  and  personal,  of  which  said  de- 
cedent died  seised  and  possessed,  and  admits  that  he  died  intestate. 
The  answer  further  avers  that  the  said  A.  H.  Taylor,  in  his  life-time, 
conveyed  all  of  the  real  estate,  personal  property,  choses  in  action,  etc., 
described  in  the  bill,  by  two  deeds  filed  as  exhibits  to  the  answer,  and 
asked  to  be  made  parts  of  it. 

A  very  large  number  of  affidavits  and  exhibits  have  been  filed  as  tes- 
timony on  both  sides;  and  the  questions  have  been  argued  at  great 
length,  and  with  great  ability,  by  the  distinguished  counsel  on  both 
sides,  as  if  the  cause  were  on  final  hearing.  The  answer  of  the  defend- 
ant throws  the  burden  upon  complainants  to  produce  strong  prima  facie 
evidence  that  they  have  the  title,  legal  or  equitable,  to  the  estate  and 
property  described  in  the  bill;  otherwise  their  motion  must  be  denied. 
The  affidavits  show  that  complainants  are  the  daughters  of  John  C.  Tay- 
lor, who  was  a  brother  of  said  A.  H.  Taylor,  and  who  died  before  A.  H. 
Taylor;  that  said  A.  H.  Taylor  left  surviving  him  no  father,  mother, 
brother,  or  sister,  or  descendant  of  such,  except  complainants;  and  that, 
in  the  absence  of  a  child,  widow,  or  descendant  of  such,  the  complainants 
are  the  next  of  kin  and  heirs  at  law  of  said  A.  H.  Taylor.  The  defend- 
ant, John  W.  Taylor,  in  his  answer,  avers  that  he  is  the  lawful  and  legit- 
imate son  of  decedent,  and  as  such  is  entitled  to  the  inheritance  of  all 
the  estate,  real  and  personal,  of  which  he  died  seised  and  possessed.  If 
this  is  established  by  the  proofs,  then  complainants  have  no  claim 
thereto.  The  burden  of  showing  that  defendant  is  such  legitimate  son, 
next  of  kin,  and  heir  at  law  of  the  decedent,  is  upon  defendant, — ^not 
in  this  proceeding  to  that  degree  of  certainty  that  will  be  required  upon 
final  hearing,  but  so  as  to  rebut  the  prima  fade  title  of  complainants; 
which  brings  us  to  consider  the  proof  which  has  been  presented  on  both 
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sides,  mostly  by  ea;  parte  affidavits,  and  which  shows  the  following  facts: 
Some  time  about  the  year  1857  or  1858,  decedent  resided  in  the  town 
of  Houston,  in  this  state,  and  was  engaged  as  a  broker  or  money  lender. 
At  the  same  time  a  young  woman  by  the  name  of  Jane  Hoskins  was  en- 
gaged in  teaching  music  in  a  female  academy  in  the  same  town.  The 
former  was  from  the  state  of  New  York,  and  the  latter  from  the  stale  of 
Vermont.  Both  occupied  respectable  positions  in  society,  and,  as  was 
natural,  the  parties  became  intimate  as  friends,  if  not  as  lovers.  Some 
time  after  their  acquaintance  commenced,  it  was  public  talk  that  their 
intimacy  had  become  unlawful,  which  resulted  in  her  dismissal  from 
her  position  as  music  teacher;  and  she  thereupon  left  the  town  of  Hous- 
ton, and  never  afterwards  returned  to  that  place.  The  next  information 
shown  by  the  proof  of  her  whereabouts  was  that,  some  time  before  the 
year  1861, — the  precise  time  does  not  appear  from  the  proof, — said  A. 
H.  Taylor  and  Jane,  formerly  Hoskins,  were  boarding  together  in  the 
city  of  Yazoo,  in  this  state,  representing  themselves  as  husband  and 
and  wife,  and  having  a  daughter,  whom  they  called  Lonnie,  then  some 
two  years  old,  and  whom  they  represented  as  their  child.  Decedent 
spent  a  portion  of  his  time  with  his  reputed  wife  and  child,  and  a  por- 
tion of  his  time  attending  to  his  business  at  that  place,  but  saying  noth- 
ing there  about  his  connection  with  Jane,  formerly  Jane  Hoskins.  The 
proof  shows  him  to  have  been  very  reticent  in  relation  to  his  family  and 
business  relations.  The  proof  further  shows  that  when  in  Yazoo  City 
the  parties  passed  as  husband  and  wife,  without  any  suspicion  that  they 
were  otherwise,  and  that  they  were  so  received  and  considered  by  the 
most  respectable  portion  of  that  community;  that  soime  time  during  the 
year  1861,  decedent,  with  his  reputed  wife  and  (jbild,  went  to  Jackson- 
ville, in  the  state  of  Alabama,  where  they  represellled  themselves  as  hus* 
band  and  wife,  and  their  child  Lonnie  as  their  child,  and  where  they 
were  so  received  and  treated  by  the  respectable  portion  of  the  commu- 
nity, with  no  suspicions  to  the  contrary;  that  during  their  slay  in  Jack- 
sonville the  defendant,  John  W.  Taylor,  was  born,  and  was  recognized 
by  them  as  their  child;  that  during  this  time  the  little  girl  Lonnie  died. 
Decedent  during  all  this  time  spent  part  of  his  time  with  his  reputed 
wife  and  children,  and  part  of  his  time  in  Houston,  looking  after  his 
business  at  that  place.  The  proof  further  shows,  that  some  time  during 
the  year  1865,  decedent  went  with  his  wife  and  defendant,  then  a  small 
child,  to  the  state  of  New  York,  and  procured  a  residence  for  the  time 
on  Bond  street,  in  the  city  of  New  York,  where  they  resided  a  portion  of 
the  time,  visiting  and  remaining  for  some  time  in  the  town  of  Carmel, 
his  former  home,  and  the  home  of  his  family,  at  that  time  occupied  by 
his  sister;  that  he  represented  Jane  as  his  wife,  and  the  defendant  as  his 
son,  and  that  they  were  considered  as  such  by  his  family  and  friends; 
that,  in  the  fall  of  1866,  decedent  sent  Jane  to  Europe,  to  complete  her 
musical  education,  and  especially  to  train  her  voice, — her  natural  talent 
for  vocal  music  being  unusual,  and  highly  appreciated  by  the  decedent; 
that  this  was  carrying  out  a  purpose  which  he  had  expressed  some  time 
before  that;  that  defendant  was  left  with  the  sisters  of  A.  H.  Taylor,  who 
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took  great  interest  in  him,  and  attended  to  all  his  M'ants;  that  these  sis- 
ters— one  of  them  being  a  widow  without  children,  and  the  other  a  maiden 
lady — were  very  much  devottd  to  him,  and  that  they  reared  him,  and 
attended  to  his  education,  until  he  was  placed  by  his  father  in  Carrael 
University,  where  he  remained  until  he  graduated;  A.  H.  Taylor  fur- 
nishing his  said  reputed  wife  with  all  the  iunds  she  needed  until  her  re- 
turn the  last  of  1871.  A.  H.  Taylor,  after  1866,  returned  to  this  state, 
and  looked  after  his  interest  in  Houston  and  the  surrounding  country, 
making  his  head-quarters  in  Houston,  until  1869,  when  he  removed  to 
the  city  of  Corinth,  where  he  established  the  Tishomingo  Savings  Insti- 
tution, of  which  he  was  the  principal  stockholder,  president,  and  princi- 
pal manager.  He  was  at  the  same  time  the  owner  of  numerous  tracts 
of  land  in  different  counties  in  this  state.  About  the  last  of  the  year 
1871,  Mrs.  Taylor,  as  she  >vas  knowh,  re  turned  to  the  United  States,  and 
came  to  the  city  of  Corinth,  where  A.  H.  Taylorthen  resided.  Hestated 
to  a  lady  friend  who  had  kno>vn  him  in  Houston  that  his  wife  would 
soon  return.  When  she  came,  she  brought  with  her  a  boy  whom  she 
called  her  son,  then  some  four  or  five  years  of  age.  She  was  received 
by  A.  H.  Taylor,  and  treated  as  though  she  were  his  wife,  until  some 
time  in  the  latter  part  of  1872,  when  an  illicit  intercourse  was  entered  into 
between  said  Jane  and  one  R.  T.  Dunn,  which  being  made  known  to  A. 
H.  Taylor,  he  repudiated  her;  and  from  that  time  forward  the  relation- 
ship which  had  before  that  time  existed  between  them  ceased,  and  was 
never  alterwards  renewed.  In  fact,  feelings  of  hostility  between  them 
continued;  and  there  is  testimony  showing  that  each  stated  that  they 
were  not  man  and  wife-  and  bad  not  been  married.  But  Jane  claimed 
that  decedent  was  uncW  obligations  to  pay  her  money,  or  to  support  her; 
that  a  settlement  ancWjom promise  was  made  between  them,  by  which 
decedent  gave  her  his  obligation  to  pay  her  $250  quarterly  during  her 
life-time.  Afterwards,  decedent  declined  to  continue  this  payment,  and 
suit  was  brought  in  the  circuit  court  of  Alcorn  county  against  him  on 
his  written  obligation.  This  was  in  the  name  of  Jane  Hoskins,  alifis 
Jane  Taylor.  A.  H.  Taylor  pleaded  that  it  was  procured  from  him  un- 
der a  threat  that  he  would  be  prosecuted  for  living  with  her  in  open  and 
notorious  lewdness,  and  a  suit  for  damages  for  breach  of  marriage  con- 
tract. Taylor  also  pleaded  payment,  to  which  no  replication  was  filed; 
but  replication  was  filed  to  the  first  plea,  denying  the  statements  made 
in  the  plea.  The  transcript  furnished  is  very  imperfect,  but  from  it 
it  appears  that  the  suit  was  brought  30th  May,  1874.  The  obligation 
was  dated  4th  April,  1873.  The  cause  was  continued  until  the  January 
term,  1876,  and  again  to  the  February  term,  1876.  There  appears  in 
the  transcript  a  contract  of  agreement,  signed  in  the  name  of  Jane  Hos- 
kins, transferring  the  written  contract  upon  which  the  suit  was  brought 
to  her  attorneys,  Curlee  &  Stanley  and  William  F.  Doud,  to  secure  a  fee 
of  $1 ,000  to  Curlee  &  Stanley,  and  $1 ,000  to  said  Doud.  The  transcript, 
without  dates,  shows  a  continuance  by  consent,  and  then  a  verdict  for 
the  defendant  by  a  jury,  and  judgment  against  plaintiff  and  her  security 
for  the  coats.     This  verdict  and  judgment  does  not  state  when  rendered, 
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does  not  show  that  any  judjge  presided,  or  on  what  issue  the  finding  was 
had.- 

These  are  all  the  facts  that  need  be  stated  on  the  question  of  the  mar- 
riage of  A.  H.  Taylor  and  Jane  Hoskins,  and  on  the  legitimacy  of  the 
defendant,  John  W.  Taylor,  and  from  which  I  am  satisfied  that  there 
was  a  rumor  that  there  was  an  illicit  intimacy  between  A.  H.  Taylor  and 
Jane  Hoskins,  on  account  of  which  Jan^  Hoskins  left  Houston,  and  never 
afterwards  returned  to  those  with  whom  she  had  once  had  a  fine  social 
standing.  This  was  natural.  There  is  no  direct  proof  that  such  unlaw- 
ful connection  existed  between  them,  but  it  may  be  inferred  from  the 
circumstances,  and  if  it  did  exist  the  presumption  is  that  it  continued 
until  the  p)arties  took  upon  themselves  a  new  relation;  that  is,  the  rela- 
tion of  husband  and  wife.  This  could  have  been  done  by  marriage  in 
good  faith,  had  according  to  the  statutes  of  the  state,  or  under  the  rules 
of  the  common  law ;  that  is,  by  agreeing  with  each  other  to  be  husband  and 
wife,  and  to  live  and  cohabit  together  as  suclP^uring  their  joint  lives, 
this  agreement  being  entered  into  in  good  faith.  Such  an  agreement 
would  have  constituted  a  valid  marriage,  and  especially  so  when  followed 
by  cohabitation  as  husband  and  wife;  and  relation  might  be  inferred 
from  the  long  cohabitation,  and  continued  declarations  that  they  were 
husband  and  wife,  if  nothing  else  appeared  in  the  evidence.  Not  that 
the  cohabitation  creates  the  marriage,  of  itself,  but  it  is  evidence. of  the 
agreement  between  them  that  they  did  in  good  faith  agree  to  become 
man  and  wife,  and  did  evidence  the  agreement  by  the  cohabitation  as 
such.  Taking  it  for  granted  that  the  relation  which  existed  between 
these  parties  at  Houston  was  an  unlawful  one,  the  question  is,  is  there 
evidence  that  that  relation  was  changed?  Then,  they  did  not  represent 
themselves  as  husband  and  wife.  Afterwards,  they  did  so  represent 
themselves,  arid  were  so  considered  and  treated  by  those  who  knew 
them,  and  by  his  family  and  kindred.  And,  if  there  were  no  other  ev- 
idence in  the  case,  I  am  of  opinion  that  the  common-law  marriage  be- 
tween these  parlies  might  be  presumed;  the  presumption  of  law  being 
that  when  a  man  and  woman  live  together  as  husband  and  wife,  and  de- 
clare themselves  to  be  such,  they  are  lawfully  married,  and  their  chil- 
dren born  while  so  living  are  legitimate  children.  But  for  this  pre- 
sumption, I  could  not  establish  the  marriage  of  myself  and  wife,  which 
took  place  nearly  57  years  ago,  as  the  records  of  the  marriage  are  doubt- 
less destroyed,  and  there  is  not  a  living  soul  who  witnessed  it;  and  the 
same  may  be  said  of  thousands  of  others.  If  a  common-law  marriage 
between  the  parties  did  take  place,  then  no  declaration  on  their  part 
could  annul  it. 

The  next  question  is,  do  the  conduct  and  the  declarations  of  the  par- 
ties after  Jane  went  to  Europe  rebut  this  presumptive  evidence  of  a 
common-law  marriage  between  the  i)arties?  It  is  insisted  by  complain- 
ants' counsel  that  the  absence  from  A.  H.  Taylor  for  so  long  a  time,  of 
itself,  rebuts  this  presumption.  But  it  is  not  denied  that  A.  H.  Tay- 
lor furnished  the  money  for  her  support  during  all  this  time,  and  of 
this  there  is  proof.     If  it  is  unusual  for  a  husband  and  wife  to  be  sep- 
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arated  so  long,  it  certainly  would  be  more  unusual  for  a  paramour  to  fur- 
nish the  money  to  support  his  mistress  for  so  long  a  separation.'  So 
that  this  fact  is  not  sufficient  to  rebut  the  presumption  of  marriage;  and 
this  is  especially  so  since  it  appears  that  he  received  her,  and  treated 
her,  as  his  wife  upon  her  return.  But  it  is  insisted  that  the  son  she 
brought  with  her  was  an  illegitimate  child,  and  that,  if  the  parties  were 
legitimately  married,  A.  H.  Taylor  would  not  have  received  her,  and 
represented  her  as  his  wife.  But  the  age  of  the  child  when  she  returned, 
and  the  time  of  the  absence,  do  not  show  that  A.  H.  Taylor  was  not  his 
father.  There  is  more  force  in  the  conduct  and  declaration  of  the  par- 
ties after  the  illicit  intercourse  commenced,  and  was  known,  between  Jane, 
the  reputed  wife  of  the  decedent,  and  R.  T.  Dunn.  This  illicit  inter- 
course estranged  the  parties  towards  each  other.  After  this,  decedent 
did  not  like  to  admit  that  she  was  his  lawful  wife,  and  did  not  desire  to 
be  responsible  for  her  debts,  or  anything  else  growing  out  of  the  mar- 
riage relation.  He  undoubtedly  hated  her,  and  desired  to  repudiate 
her,  for  this  want  of  fidelity  towards  him,  the  first  which  the  proof 
shows.  Dunn  had,  by  his  arts  as  a  seducer,  won  her  affections;  and  in 
proportion  as  he  had  enamored  her,  and  drawn  all  her  affections  from 
A.  H.  Taylor,  in  this  proportion  she  hated  him,  and  did  not  like  to  ad- 
mit that  she  had  broken  her  marriage  vow.  I  do  not  believe  there  was 
a  statutory  marriage  between  the  parties;  and  it  is  possible  that  they  did 
not,  when  this  changed  f elation  between  them  occurred,  believe  that 
anything  short  of  a  statutory  and  formal  marriage,  solemnized  by  a  min- 
ister or  a  civil  officer,  was  a  legal  marriage,  although  a  common-law  mar- 
riage had  existed  between  them;  and  hence  they  made  the  declaration 
that  they  had  not  been  married. 

But  it  is  insisted  on  the  part  of  complainants  that  the  bringing  of  the 
suit  in  the  name  of  Jane  Hoskins,  and  the  pleadings,  verdict,  and  judg- 
ment in  the  circuit  court  of  Alcorn  county,  are  conclusive  that  these  par- 
ties were  never  married.  The  bringing  of  the  suit  in  the  name  of  Jane 
Hoskins  was  the  only  way  in  which  it  could  have  been  brought,  and 
especially  so  under  the  changed  relations  which  the  parties  had  assumed 
towards  each  other;  and  while  it  is  a  circumstance  to  be  considered, 
tending  to  show  that  a  marriage  had  not  taken  place  between  the  parties, 
the  history  of  the  lawsuit,  as  shown  by  the  transcript,  verdict,  and  judg- 
ment, falls  far  short  of  establishing  that  A.  fl.  Taylor  and  Jane  Hos- 
kins were  never  married.  Taking  the  whole  proof  together,  if  the  case 
were  on  final  hearing,  on  proof  regularly  taken,  I  would  hesitate  long 
in  pronouncing  that  the  proof  as  now  presented,  if  regularly  taken,  es- 
tablishes, or  does  not  establish,  a  valid  marriage  between  these  parties; 
and  this  doubt  is  much  greater  when  on  ex  parte  affidavits  mostly  writ- 
ten by  the  parties  or  their  counsel  without  cross-examination.  But,  as 
the  defendant  can  suffer  no  great  harm  by  holding  for  the  present  that 
complainants  have  established  a  jrrvma  Jade  right  to  the  estate  in  litiga- 
tion, and  as  a  mistake  against  them  might  work  an  injury  to  complain- 
ants, I  will,  for  the  purpose  of  the  motion,  hold  that  tiiey  have  a  prima 
fade  right  to  the  property  in  litigation. 
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This  brings  us  to  the  consideration  of  the  validity  of  the  deeds  of  con- 
veyance exhibited  with  the  answer  of  John  W.  Taylor.  There  is  a  good 
deal  of  doubt,  under  the  proof,  as  to  whether  or  not  the  deed  of  1871 
was  ever  delivered  so  as  to  vest  the  title  in  defendant.  It  is  to  my  mind 
very  dear  that  he  did  not  intend  that  it  should  be  known  that  such  a 
deed  had  been  made  unless  a  controversy  respecting  a  tax-title,  and  the 
plea  of  the  statute  of  limitations,  should  arise;  and  I  must  hold  it  very 
doubtful  as  to  the  validity  of  the  conveyance. 

But  the  question  as  to  the  validity  of  the  deed  of  1889  is  much  more 
difficult,  and  the  correct  decision  of  it  is  of  all  importance  in  this  case; 
for,  if  valid,  the  question  of  legitimacy ,  under  the  proof,  becomes  of  lit- 
tle importance  to  either  party,  as  it  will  dispose  of  all  the  valuable  in- 
terest involved  in  this  litigation.  This  deed  is  dated  April  26,  1889, 
was  written  by  the  defendant,  John  W.  Taylor,  at  the  dictation  of  A.  H. 
Taylor,  and  was  on  the  same  day  taken  by  A.  H.  Taylor,  the  grantor, 
to  the  clerk  of  the  chancery  court  of  Alcorn  county,  and  it  was  acknowl- 
edged by  hiih  before  said  clerk  that  he  had  signed  and  delivered  on  the 
day  and  year  mentioned,  as  his  official  act  and  deed,  and  for  the  purposes 
therein  mentioned.  But  it  was  not  then  filed  for  record.  A.  H.  Taylor 
took  the  deed  away  with  him.  The  clerk  did  not  read  the  deed,  and 
did  not  know  its  contents;  nor  was  it  known,  so  far  as  the  proof  shows, 
that  such  an  instrument  had  been  executed  to  any  one  save  the  grantor 
and  the  grantee  until  after  the  death  of  the  grantor,  when  it  was  pro- 
duced by  the  grantee,  and  placed  on  record.  Very  shortly  after  the 
death  of  A.  H.  Taylor  the  defendant  stated  to  several  persons  that  his 
father  had  made  a  deed  conveying  all  his  estate  to  him.  The  defend- 
ant, in  his  answer,  which  is  responsive  to  the  bill,  states  as  follows: 

** And  for  further  discovery  in  this  behalf,  in  response  to  said  bill,  respond- 
ent says  he  found,  witliout  the  assistance  of  any  other  person,  the  convey- 
ances referred  to,  of  date  April  26,  1889,  in  his  iron  safe,  where  he  himself 
had  previously  placed  tlie  same,  after  he  had  written  it  at  the  request  of  said 
A.  H.  Taylor,  deceased,  and  after  its  execution,  acknowledgment,  and  deliv- 
ery to  him  by  said  A.  H.  Taylor,  deceased,  for  the  purposes  therein  expressed, 
and  tliat  he  came  into  possession  of  said  instrument  in  no  other  way,  and  un- 
der no  other  circumstances." 

This  answer  must  be  taken  as  true,  unless  rebutted  and  overcome  by 
sufficient  evidence;  and,  while  the  affidavit  of  the  chancery  court,  stating 
that  defendant  made  some  inquiry  of  him,  after  the  death  of  decedent, 
as  to  whether  or  not  decedent  had  acknowledged  a  deed  of  conveyance 
before  him,  may  raise  some  doubt  on  the  subject,  it  is  not  sufficient, 
with  the  other  facts  stated  in  the  affidavits,  to  overturn  the  answer  in 
this  particular.  While  it  is  true  that  this  conveyance,  so  far  as  it  pur- 
ports to  be  a  conveyance  by  the  Tishomingo  Savings  Institution,  states 
$9,000  as  the  consideration  for  the  transfer,  I  am  satisfied  it  was  intend- 
ed as  a  deed  of  gift.  It  is  not  shown  that  any  money  was  paid,  or  in- 
tended to  be  paid,  at  a  future  time;  and,  as  to  that  part  of  the  convey- 
ance purporting  to  convey  the  private  estate  of  the  grantor,  it  was  evi- 
dently intended  as  a  deed  of  gift.     The  rule  of  law  is  that  deeds  of  gift 
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and  settlement  between  the  parties,  and  in  no  way  affecting  the  rights 
of  others,  will  be  held  as  executed  and  delivered  on  less  evidence  than 
such  conve3-ance8  for  value,  and  which  may  affect  the  rights  of  creditors, 
and  of  others  than  the  parties.  So  that  I  do  not  believe  the  objection 
to  this  deed,  that  it  was  never  delivered,  is  maintained  under  the  pres- 
ent proof. 

It  is  insisted  on  the  part  of  complainants  that  that  portion  of  the  con- 
veyance which  purports  to  be  a  conveyance  by  the  Tishomingo  Savin2:s 
Institution  of  the  assets  of  that  institution  is  inoperative  and  void.  This 
institution  is  a  corporate  body,  an  artificial  person,  entirely  created  by 
the  act  of  the  legislature  and  the  action  of  the  incorporators;  and  its 
powers  can  only  be  exercised  by  the  board  of  trustees  provided  in  the 
act  of  incorporation  or  charter.  The  stockholders  or  shareholders,  if 
they  have  paid  their  capital  stock,  are  not  further  liable  for  the  debts  or 
obligations  of  the  corporation.  The  property  and  means  of  the  corpo- 
ration can  alone  be  looked  to,  to  meet  the  liabilities  of  the  corporation. 
Hence  the  corporation  cannot  divest  itself  of  its  property  and  means  only 
in  the  ordinary  business  for  which  it  was  created,  for  the  payment  of  its 
liabilities,  including  dividends  on  its  income,  or,  on  final  dissolution,  to 
refund  to  the  stockholders  the  capital  stock  paid  in.  In  other  words,  it 
cannot  commit  suicide  by  making  any  other  disposition  of  its  means 
than  is  provided  in  its  charter,  which  would  be  the  result  of  holding  this 
part  of  the  conveyance  valid.  But,  in  addition  to  this,  all  other  objec- 
tions out  of  the  way,  the  conveyance,  to  be  valid,  would  have  to  have 
been  made  in  pursuance  to  an  order  or  resolution  of  the  board  of  trustees, 
and  under  the  corporate  seal  of  the  corporation.  So  that,  without  fur- 
ther comment,  I  must  hold  that  this  objection  is  well  taken. 

The  next  objection  is  that  it  does  not  purport  to  be  the  aCt  and  deed 
of  A.  H.  Taylor  as  an  individual,  and  does  not  purport  to  con%'ey  his 
individual  property  and  estate,  and  is  therefore  inoperative  and  void  as 
a  conveyance  thereof.  At  the  conclusion  of  that  portion  of  the  convey- 
ance purporting  to  be  a  conveyance  by  the  corporation  of  its  property 
and  assets,  the  second  clause  is  as  follows: 

"And  further,  I,  A.  H.  Taylor,  president  of  the  Tishomingo  Savings  In- 
stitution, for  the  consideration  of  one  dollar,  do  convey  and  transfer  to  J.  W. 
Taylor  all  of  my  property  and  possessions  whatever,  both  peraonal  and  real, 
consisting  of  all  ray  right,  title,  interest,  and  stock  in  the  Chaltanooga  Land, 
Coal,  Iron,  and  Kail  way  Company,  and  the  Central  Land  Company  of  Chat- 
tanooga, Tennessee;  tlie'Shettield  Land,  Iron,  and  Coal  Company,  A]al)ama; 
and  the  Tishomingo  Savings  Institution  of  Corinth,  Mississippi;  also,  all  my 
notes,  mortgages,  deeds  ol  trust,  and  all  my  real  estate,  consisting  of  houses 
and  lands  situate  and  being  in  the  states  of  Mississippi  and  New  York.  Wit- 
ness my  signature,  as  president  of  said  Tishomingo  Savings  Institution,  this 
26th  of  April,  1889.  Tishomingo  Savings  Institution. 

"A.  H.  Taylor,  President." 

It  must  be  admitted  that  this  is  a  most  unusual  document,  which, 
perhaps,  has  no  parallel.  I  am,  however,  satisfied  that  it  was  the  pur- 
pose of  the  grantor  to  convey  all  the  personal  estate  and  property  men- 
tioned in  the  last  paragraph  of  the  instrument  to  the  defendant,  as  well 
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as  that  mentioned  in  the  first  paragraph.  I  am  further  satisfied,  from 
all  the  proof  in  the  cause,  that,  while  A.  H.  Taylor  intended  that  all  of 
said  property  and  estate  not  disposed  of,  and  vested  in  other  property 
and  means,  remaining  at  his  death,  should  by  the  operation  of  said 
conveyance  pass  to  John  W.  Taylor,  his  son,  the  reason  he  did  not 
place  the  deed  on  record  was  that  he  did  not  desire  that  it  should  be 
known  until  his  death,  or  until  he  should  desire  to  make  it  known,  that 
he  had  divested  himself  of  the  title  to  the  property  and  means  described 
in  this  conveyance,  fearing  that  such  knowledge  by  the  public  would 
interfere  with  his  business,  and  knowing  that  in  the  mean  time  the  rights 
of  creditors  and  all  others,  except  himself  and  son,  the  grantee,  could 
not  be  affected  by  the  conveyance;  and  that  the  instrument  was  intended, 
as  between  the  grantor  and  grantee,  to  convey  the  property  described, 
and  such  as  might  be  received  in  place  of  it,  or  its  proceeds,  to  the  de- 
fendant, and  that  the  defendant  should  have  complete  control  of  it  at 
the  death  of  the  grantor,  or  sooner  if  he  desired;  that  in  this  particular 
it  was  intended,  so  far  as  it  affected  the  rights  of  others,  to  be  a  sub- 
stitute for  a  last  will  and  testament. 

If  the  cause  were  now  on  final  hearing,  under  the  same  testimony, 
it  would  be  a  question  of  uncertainty  as  to  how  far  it  should  be  decided; 
and  I  will  not  now  undertake  to  decide  it  the  one  way  or  the  other.  To 
decide  it  in  favor*  of  the  complainants  might  do  the  defendant  injustice; 
and,  on  the  other  hand,  to  decide  it  in  favor  of  the  defendant  might  do 
injustice  to  the  complainants.  And  its  decision  now  is  not  necessary  to 
the  disposition  of  the  present  motion.  So  the  question  is  not  now  de- 
cided. 

The  remaining  questions  are  shall  a  receiver  be  appointed;  and  what 
portion  of  the  estate  and  property  described  in  the  bill  shall  be  placed  ' 
in  his  charge,  if  one  shall  be  appointed?  The  question  of  the  appoint- 
ment of  a  receiver  in  any  case  is  left  to  the' sound  discretion  of  the  court, 
and  such  appointment  is  only  made  to  preserve  the  property  and  assets 
for  the  benefit  of  all  parties  in  interest.  Sometimes  it  is  necessary  to 
collect  the  debts  due;  sometimes,  to  continue  the  business.  This  is 
especially  so  in  railroad  cases,  manufacturing  establishments,  and  other 
cases  in  which  an  immediate  cessation  of  the  business  would  work  an 
injury,  such  as  the  completion  and  gathering  of  crops;  and,  in  other 
cases,  where  real  estate  is  to  be  leased  out,  rents  collected,  and  taxes 
paid.  The  Tishomingo  Savings  Institution  is  not  a  party  to  this  suit. 
Consequently  the  receiver,  if  one  is  appointed,  will  not  be  entitled  to  in- 
terfere with  that  corporation,  its  means,  or  its  management.  The  other 
estate  and  assets  described  in  the  bill  consist  of  town  lots,  lands,  capital 
stock  in  the  corporations  mentioned,  and  debts  due  decedent's  estate  or 
the  defendant,  as  the  cause  may  be  finally  decided.  It  is  necessary  that 
the  real  estate  be  rented  out,  the  rents  and  other  debts  collected,  and 
the  taxes  paid;  and  it  may  become  to  the  interests  of  all  parties  that 
portions  of  the  real  estate  be  sold,  and  that  debts  be  compromised,  dlso 
that  the  stocks,  or  some  part  of  them,  be  sold,  and  other  changes  made, 
which   cannot  well  be  done,  without  sacrifice,  only  by  the  approv* 
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al  of  the  court.  For  these  reasons,  more  than  any  others,  I  am  ol 
opinion  that  it  is  best  that  a  receiver  be  appointed  to  manage  the  estate 
and  assets  under  the  order  of  the  court,  which  necessity  exists  regardless 
of  the  solvency  of  the  defendant.  But  as  the  defendant  is  admitted  to  be 
competent  to  manage  the  estate,  and  as  nothing  is  shown  why  he  should 
not  be  appointed,  a  decree  will  be  entered,  appointing  him  as  such  re- 
ceiver, upon  his  entering  into  bond,  with  two  or  more  sureties,  in  the 
penal  sum  of  $25,000,  payable  to  the  United  States,  for  the  use  of  who- 
soever may  be  entitled  to  the  same,  and  conditioned  for  the  faithful  dis- 
charge of  his  duties  as  such  receiver,  as  directed  by  the  orders  and  de- 
crees of  the  court.  Said  bond  and  sureties  to  be  approved  by  a  judge 
of  the  court,  or,  in  the  absence  of  a  judge,  by  the  derk  of  the  court. 


Wallace  v.  Godfrey  et  al. 
((HrcuU  Cowr%  N.  D.  MissUsippU  W.  D.    June,  1890.) 

ICabbiaos  bbtween  SLAVBs—CniLDBSN  Bntitlbd  to  Inhbbit. 

Act  Tenn.  May  26,  I860,  providing  that  **all  free  persons  of  color  who  were  living 
together  as  husband  and  wife  in  this  state,  while  in  a  state  of  slavery,  are  hereby 
declared  to  be  man  and  wife,  and  their  children  legitimately  entitled  to  an  inherit- 
anco  in  any  proper*;y  heretofore  aoouired,  or  that  may  hereafter  be  acquired,  by 
said  parents,  to  as  fuU  an  extent  as  the  children  of  white  citizens  are  now  entitled 
bv  the  existing  laws  of  this  state, "  makes  legitimate  and  capable  of  inheriting  th^ 
child  of  slave  parents,  whose  marriage  was  void  under  the  restrictions  growing 
out  of  the  institution  of  slavery,  though  one  of  the  parents  may  have  died  during 
slavery. 

In  Equity.     On  demurrer. 

D.  C  Standifer,  J.  T.  Zou^e,  and  W.S,  Ohaprrumj  for  complainant. 
F.  A,  Montgomery ^  Jr.,  SLJohn  Wadded,  SuUimn  &  WhUfidd,  and  M. 
A,  Montgomery^  for  respondents. 

Hill,  J.  The  questions  now  presented  for  decision  arise  upon  the  de- 
murrer of  Edward  Godfrey,  R.  C.  Kyle,  James  Tyson,  and  W.  J.  Kyle,  de- 
fendants in  this  cause,  to  complainant's  bill.  The  bill,  in  substance, 
states  that,  in  the  year  1851,  Sam  Stone  and  Cynthia  Ruffin,  with  the 
consent  of  their  master,  they  both  then  being  slaves,  were,  in  the  state 
state  of  Tennessee,  lawfully  married;  that  in  the  year  1862  the  complain- 
ant, Candis  Wallace,  was,  as  the  fruit  of  said  marriage,  born,  being  the 
legitimate  child  of  said  Sam  Stone  and  Cynthia  Ruffin,  as  far  as  the  same 
could  be  under  the  laws  of  the  state  of  Tennessee,  where  her  parents  then 
lived,  and  where  she  was  born;  that  some  months  after  her  birth  her 
mother  died;  that  her  father,  said  Sam  Stone,  ever  afterwards,  and  up  to 
his  death,  recogni2sed  and  treated  her  as  his  lawful  child,  as  much  so  as 
could  be  done  under  his  condition  as  a  slave,  and  under  the  laws  of  said 
state;  that  complainant  and  her  father  remained  slaves  until  emancipated 
by  the  thirteenth  amendment  to  the  constitution  of  the  United  States, 
and  continued  to  reside  in  said  state  as  citizens  thereof  until  some  time 
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in  the  year  1867  or  1868,  when  her  father  removed  to  the  state  of  Mis- 
sissippi, complainant  remaining  a  citizen  of  Tennessee,  where  she  still 

resides,  and  is  the  wife  of Wallace;  that  on  the  26th  day  of  May, 

1866,  and  while  complainant  and  her  fether  were  citizens  of  Tennessee, 
the  legislature  of  said  state  passed  an  act  in  the  following  words:  "All 
free  persons  of  color,  who  were  living  together  as  husband  and  wife  in 
this  state  while  in  a  state  of  slavery,  are  hereby  declared  to  be  man  and 
wife,  and  their  children  legitimately  entitled  to  an  inheritance  in  any 
property  heretofore  acquired,  or  that  may  hereafter  be  acquired,  by  said 
parents,  to  as  full  an  extent  as  the  children  of  white  citizens  are  now  en- 
titled, by  the  existing  laws  of  this  state,"  (Ijaws  1865-66,  c.  40,  §  5;) 
that,  some  time  after  her  father  removed  to  Mississippi,  he  married  an- 
other woman,  by  whom  he  had  two  children,  George  and  Martha;  that 
some  time  during  the  year  1880  her  father  died  intestate  in  Tunica  coun- 
ty, in  the  state  of  Mississippi,  possessed  and  the  owner  in  fee  of  the  \V. 
}  of  section  15,  in  township  6,  and  range  11  W.,  now  worth  $7,500; 
that  her  father,  the  said  Sam  Stone,  left  surviving  him,  as  his  heirs  at 
law,  his  three  children,  the  complainant,  and  said  George  Stone,  and 
said  Martha  Stone,  the  latter  having  been  married  to  Henry  Clay;  that 
her  brother,  George  Stone,  and  Martha  Clay  have  both  since  departed 
this  life;  that  George  Stone  left  neither  wife  nor  child;  that  Martha  Clay 
left  as  her  heir  at  law  her  husband,. Henry  Clay,  and  her  two  minor 
children,  Ida  day  and  Davis  Clay;  that  complainant  is  informed  that 
Edward  Godfrey,  Jim  Tyson,  R.  C.  Kyle,  and  W.  J.  Kyle,  defendants, 
daim  some  title  to  said  lands,  or  some  part  of  them.  The  bill  prays 
that  the  defendants  answer  the  allegations  in  the  bill;  that  commissionei-s 
be  appointed  to  partition  the  said  lands;  and  that  complainant  have,  by 
a  decree  of  this  court,  her  interest  in  said  land  set  oflF  to  her.  The  bill 
charges  that  the  complainant  is  the  heir  at  law  of  her  father,  Sam  Stone; 
that  as  such  she  is  entitled  to  one-third  in  value  of  the  lands  described  in 
the  bill,  and  prays  that  the  same  be  set  off  to  her  as  aforesaid,  and  that, 
if  this  cannot  be  done  without  impairing  its  value,  the  land  be  sold,  and, 
after  the  payment  of  the  costs  and  expenses,  the  one-third  thereof  be  paid 
over  to  her.  The  demurrers  aver,  in  substance,  that  the  bill  on  its  face 
shows  that  complainant  was  bom  of  slave  parents,  who  were  never  legal- 
ly married;  that  she  is  therefore  an  illegitimate  child,  and  incapable  of 
inheriting  any  part  of  the  land  described  in  the  bill;  that  she  is  barred 
by  the  statute  of  limitations;  that  the  bill  does  not  set  out  the  interests 
of  the  demurrants  in  the  land  described  in  the  bill. 

The  question  thus  raised,  and  which  has  been  ably  argued  by  the 
learned  counsel  on  all  sides,  is  of  first  impression  in  this  court,  and,  in 
some  respects,  in  any  other  court  to  which  I  have  been  referred.  The 
validity  of  the  marriage  between  the  complainant's  parents,  and  the  le- 
gitimacy of  complainant  as  their  child,  must  depend  upon  the  statutes 
of  the  state  of  Tennessee,  where  the  marriage  took  place,  and  where  the 
parties  resided  when  the  act  of  May  26,  1866,  was  passed  and  became  a 
law  as  construed  by  the  supreme  court  of  that  state,  and  upon  the  stat- 
utes of  this  state  on  the  subject  of  descent  of  real  estate  of  persons  dying 
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intestate.  The  law  of  the  states  regulating  the  validity  of  marriage,  and 
the  legitimacy  of  children  born  of  the  marriage,  is  governed  by  the  laws 
of  the  state  where  the  marriage  takes  place  and  the  children  are  bom,  and 
the  law  of  descent  by  the  8tatutesx)f  the  state  in  which  the  land  is  situated. 
This  is  the  rule  in  all  the  states,  when  not  against  the  public  policy  of 
the  state. 

I  have  been  referred  to  but  two  decisions  made  by  the  suprenae  court 
of  Tennessee  in  reference  to  the  subject  of  marriage  between  slaves  while 
they  were  such,  and  as  to  the  effect  of  the  act  of  1866.  The  first  is  the 
case  of  McReyaolds  v.  Statc^  5  Cold.  18.  This  was  a  case  in  which  the 
defendant  was  indicted  for  the  crime  of  bigamy.  The  defendant  while 
a  slave  married  a  woman  who  was  also  a  slave  at  the  time.  They  lived 
together  as  husband  and  wife  until  after  the  emancipation  act,  when  he 
abandoned  his  wife,  and  married  another  colored  woman.  For  this  mar- 
riage he  was  indicted.  It  was  held  by  the  court  in  that  case  that  while 
a  slave  he  was  incapable  of  making  a  valid  contract,  and  that  the  mar- 
riage was  void,  and  that  it  was  his  privilege  to  treat  it  as  a  nullity  as  soon 
as  he  was  capable  of  making  a  valid  contract;  yet,  if  he  continued  to 
live  with  the  woman  he  had  married  when  a  slave,  after  emancipation, 
it  was  a  ratification  of  the  marriage.  A  mutual  recognition  of  each  other, 
after  the  emancipation,  as  husband  and  wife,  completes  the  act  of  matri- 
mony between  those  who  had  been  married  according  to  the  custom  of 
marriage  between  slaves  during  the  time  of  slavery.  Under  this  decision, 
the  mother  of  the  complainant  having  died  before  the  emancipation,  the 
legitimacy  as  the  heir  at  law  of  her  father  could  not  be  maintained. 

But  this  question  came  before  the  supreme  court  again  in  the  case  of 
Andrews  v.  Page^  3  Heisk.  653.  The  facts  in  that  case  were  as  follows: 
On  the  3d  day  of  December,  1857,  (the  statement  in  the  report  by 
mistake  puts  it  1867,)  Henry  Page,  a  free  man  of  color,  bought  of  the 
complainant  three  slaves,  said  to  be  his  wife  and  two  children,  for  the 
sum  of  $3,200,  and  took  a  bill  of  sale  from  the  complainant,  the  vendor. 
Henry  paid  part  of  the  purchase  money,  and  was  to  pay  the  residue  in 
one,  two,  and  three  years;  and  having  absconded  privately,  and  left  the 
country  to  parts  unknown,  as  the  bill  alleged,  an  attachment  in  chancery 
was  issued  and  levied  upon  the  real  estate  of  Page,  to  recover  the  unpaid 
purchase  money.  The  bill  was  filed  in  January,  1861.  Henry  Page 
died  in  October,  1864.  No  further  steps  had  been  taken  in  the  cause 
until  February,  1866,  when  a  decree  was  rendered  in  favor  of  the  com- 
plainant for  the  balance  due  in  August,  1866,  at  which  time  Dilly  Page, 
the  widow  of  Henry,  and  his  children,  filed  a  petition  to  reopen  the  case, 
which  was  granted.  The  widow  set  up  her  claim  to  dower  in  the  lands, 
and  the  children  set  up  their  claims,  as  heirs  at  law,  all  of  which  claims 
were  resisted  by  the  complainant.  The  court  examined  the  case  with 
great  care,  and  Justice  Nei^on  delivered  an  elaborate  opinion,  in  which 
it  was  held  that  the  general  doctrine  held  in  the  slave  states,  that  the 
municipal  law  did  not  hold  as.  valid  marriages  between,  slaves,  had  not 
prevailed  in  the  state  of  Tennessee,  and  in  that  particular  overruled  the 
case  of  McReyndds  v.  State.     The  court  further  held  that  the  power  to 
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validate  marriages  and  legitimate  children  by  the  general  laws  existed  in 
the  legislature  of  the  state,  and  the  act  of  May  26,  1866,  legitimating 
marriages  of  slaves,  was  valid,  and  the  children  of  slave  marriages  were 
capable  of  inheriting  by  the  act  of  1866;  that  the  purchase  by  Henry  of 
his  wife  gave  her  an  inchoate  right  of  freedom,  only  requiring  the  assent 
of  the  state  to  complete  it,  which  her  emancipation  effected,  and  that  it 
related  back  to  the  time  this  inchoate  right  was  acquired;  that  Dilly  was 
entitled  to  dower  in  the  lands,  and  that,  after  the  payment  of  the  pur- 
chase money  due  the  complainant,  the  children,  as  the  heirs  at  law  of 
their  father,  Henry  Page,  were  entitled  to  the  remainder.  The  opinion 
in  this  case  states  that  "the  act  of  1866,  having  been  passed  to  ratify 
marriages,  good  during  the  institution  of  slavery  by  the  prevailing  usage 
of  this  staite,  and  to  create  a  right  of  inheritance  conformable  to  such 
usage,  and  the  changed  condition  of  the  slave,  was  in  furtherance  of  good 
morals,  and  of  the  best  interests  of  the  state,  and,  where  no  other  rights 
have  intervened,  was  eminently  constitutional  and  proper." 

I  understand  this  decision  of  the  supreme  court  of  Tennessee,  and  the 
last  one  on  the  subject,  to  hold:  (1)  That  marriages  between  slaves 
in  Tennessee,  which  would  have  been  valid  under  the  common  law  but 
for  the  restrictions  growing  out  of  the  institution  of  slavery,  were  valid 
marriages,  as  far  as  the  condition  of  the  parties  as  slaves  would  per- 
mit, and  that  the  children  bom  of  such  marriages  were  not  bastards, 
but  legitimate,  and  capable  of  inheriting  the  property  of  their  parents, 
as  far  as  that  could  be  done  under  the  law.  (2)  That  the  purpose  of 
the  act  of  1866  and  its  legal  effect  was  to  give  to  such  marriages  full 
effect  so  far  as  might  be  without  interfering  with  vested  rights;  and  to 
give  to  the  children,  bom  of  such  marriages,  while  slaves,  all  the  inher- 
itable rights  to  which  they  would  have  been  entitled  had  tlieir  parents 
been  l^ally  married  white  persons.  Henry  Page  died  in  1864,  before 
the  act  of  1866  was  passed,  though  their  master  was  their  father,  and  a 
portion  of  them  must  have  been  bom  while  Andrews  was  their  owner. 
Notwithstanding  this,  they  were  declared,  under  the  provisions  of  the 
act  of  1866,  to  be  the  heirs  at  law  of  their  father,  and  entitled  to  an  in- 
heritance in  his  estate.  The  legislature,  at  the  time  this  act  of  1866  was 
passed,  passed  another  act,  directing  that  all  administrators  and  other 
persons  having  money  in  their  hand^,  to  which  children  of  parents  mar- 
ried when  slaves,  and  the  children  bom  in  slavery,  aside  from  slavery, 
would  have  been  entitled,  shall  pay  the  same  over  to  such  children; 
which  shows  the  intention  of  the  legislature  to  have  been  to  place  such 
marriages  and  children  in  the  position  of  lawfully  married  persons, 
and  their  children  as  bom  in  lawful  wedlock,  and  entitled  to  inherit 
the  estate  of  their  parents.  Under  this  constmction  of  the  act  of 
1866,  and  its  effect,  I  am  of  opinion  that  as  to  slave  parents,  when  one 
of  them  died  during  slavery,  the  meaning  of  the  act  is  th&t  such  par- 
ents shall  be  held  as  having  been  lawfully  married,  as  husband  and 
wife,  and  their  children  born  of  such  marriages  their  legitimate  children, 
and  entitled  to  an  inheritance  of  their  parents'  estate,  when  they  may  have 
died  intestate. 
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Applying  these  rules  to  the  case  now  under  consideration,  I  am  brought 
to  the  conclusion  that  the  complainant,  Candis  Wallace,  must  be  held 
as  having  been  bom  in  wedlock,  .as  the  child  of  her  father  and  mother, 
and  entitled  to  inherit  an  undivided  portion  of  the  lands  of  which  her 
father  died  seised  and  possessed,  with  his  other  lawful  heirs.  The  statute 
of  this  state  (section  1271,  CJode  1880)  provides  that  when  any  person 
shall  die  seised  of  any  estate  of  inheritance  in  lauds,  tenements,  and 
hereditaments,  not  devised,  the  same  shall  descend  to  his  or  her  children, 
and  their  descendants,  in  equal  parts,  the  children  of  the  deceased  child 
or  grandchild  to  take  the  share  of  the  deceased  parent  in  equal  parts 
among  them;  and  there  shall  be  no  distinction  between  the  kindred  of 
the  whole  and  half  blood,  except  that  the  kindred  of  the  whole  blood,  in 
equal  degree,  shall  be  preferred  to  the  kindred  of  the  half  blood  in  the 
same  degree.  In  this  case  the  complainant  and  her  half  brother  and  sis- 
ter were  all  the  children  of  their  father,  Sam  Stone,  so  that  there  is  no  dis- 
tinction between  them  or  their  descendants,  to  whom  their  rights  have 
descended.  According  to  the  statements  of  the  bill,  upon  the  death  of 
the  father  each  of  his  three  children  was  entitled  to  take  a  one-third  inter- 
est in  the  land.  Upon  the  death  of  the  brother,  his  interest  descended 
to  his  sister,  which  gave  ber  a  two-thirds  interest,  and  upon  her  death 
this  interest  descended  to  her  husband  and  her  two  children  in  equal 
parts.  The  bill  alleges  that  defendants  the  said  Edward  Godfrey,  R.  C. 
Kyle,  W.  J.  Kyle,  and  Jim  Tyson  claim  some  interest  in  the  land  de- 
scended to  George  Stone,  but  in  what  way  is  not  stated.  It  is  urged  upon 
the  part  of  these  last  defendants  that  this  court,  in  this  proceeding,  has 
no  jurisdiction  to  adjudicate  and  pass  upon  their  rights.  This  depends 
upon  the  character  of  the  title  under  which  they  claim.  If  they  claim 
as  heirs  at  law  of  either  of  the  parties,  or  as  grantees  of  either  of  them, 
then  the  court,  under  section  2576  of  the  Code  of  1880,  has  jurisdic- 
tion to  hear  and  determine  the  question  of  title,  and  auy  other  question 
necessary  to  be  determined  to  settle  all  the  rights  and  equities  between 
the  parties  in  reference  to  the  lands  of  which  partition  or  sale  is  prayed 
for  in  the  bill;  but,  if  the  title  is  claimed  under  an  adverse  source  to  the 
complainant's  title,  and  the  other  parties  derive  or  claim  title  from 
the  same  source  with  the  complainant,  then  the  court  has  not  jurisdiction 
to  determine  the  validity  of  such  ad\  erse  title.  But,  as  the  character  of 
the  source  of  title  claimed  by  these  defendants  does  not  appear  in  the  bill, 
the  demurrer  will  be  overruled,  with  leave  to  set  up  the  same  defense  in 
the  answer,  and  60  days  will  be  allowed  them  in  which  to  answer  as  of 
the  present  term. 
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Madison  County  v.  PBIESTI4Y,  Treasurer,  d  cL 

{CircuU  Court,  &  D,  MUsUsippL    May  15, 1890.) 

CoNsnTunovAii  Law— Railroad  Aid  Bozjds. 

Under  Const.  Mias.  art.  13,  §  14,  which  declares  that  the  legislature  shall  not  au- 
thorize any  county,  city,  or  town  to  aid  any  corporation,  unless  two-thirds  of  the 
qualified  voters  of  such  municipality  shall  assent  thereto  at  a  special  election,  rail- 
road aid  bonds  are  not  invalidated  in  the  hands  of  innocent  purchasers  by  the  fact 
that  less  than  such  majority  voted  for  them,  where  more  than  two-thirds  of 
the  votes  cast  were  itt  favor  of  issuing  the  bonds.  Following  Carroll  Co,  v.  SmiXh^ 
4  Sup.  CU  Rep.  589. 

In  Equity.     On  demurrer  to  bill, 
E.  E.  Baldwin,  for  complainant. 
Walter  Trdkr,  for  the  bank. 
E.  Mayer^  for  Mr.  Smith. 

Hill,  J.  This  bill  was  filed  by  complainant  against  defendants  in 
the  chancery  court  of  Madison  county,  and  removed  to  this  court  by  the 
defendants  Mrs.  Condet  Smith  and  the  Bank  of  Commerce,  both  non- 
residents of  this  state.  The  bill  seeks  to  enjoin  Priestly,  the  treasurer, 
from  paying  the  interest  and  bonds,  described  in  the  bill  heretofore  is- 
sued by  the  supervisors  of  Madison  county  to  the  Vicksburg,  Canton  & 
Yazoo  City  Railroad  Company,  and  purchased  and  now  held  by  said  de- 
fendants and  others.  The  questions  to  be  decided  arise  upon  the  de- 
murrer of  these  defendants  to  complainant's  bill. 

The  allegations  stated  in  the  bill  as  a  defense  to  the  payment  of  said 
bonds  and  interest  are  that  the  board  of  supervisors  had  no  power  to  is- 
sue the  same;  that  they  purport  to  have  been  issued  in  payment  for  cap- 
ital stock  subscribed  by  said  board  in  said  corporation;  and  that,  to 
have  authorized  said  bo^rd  to  subscribe  for  said  stock,  and  to  issue  said 
bonds,  with  interest  coupons  attached,  it  was  necessary  that  the  assent 
of  two-thirds  of  the  qualified  voters  of  said  county  should  have  been  ob- 
tained, such  number  being  ascertained  by  a  vote  had  thereon  at  a  gen- 
eral or  special  election  held  for  said  purpose.  The  bill  alleges  that 
there  were  6,276  registered  voters  in  said  county,  and  that,  at  the  time 
said  subscription  was  ordered  to  be  made,  the  board  of  supervisors  en- 
tered the  order  declaring  that  1,067  votes  were  two-thirds  of  the  votea 
of  the  qualified  voters  in  said  county,  and  that  number  of  votes  were 
cast  at  the  election  held  for  the  purpose  stated,  which,  the  bill  avers, 
was  then  known  to  be  untrue.  The  bill  admits  the  authority  for  hold- 
ing said  election,  and  that  it  was  held;  that  there  were  1,067  votes  cast 
in  favor  of  said  subscription,  and  77  votes  against  the  subscription;  that 
the  order  of  the  board  was  made,  declaring  that  the  election  had  been  held 
in  pursuance  of  the  act  of  incorporation  of  said  railroad  company,  and 
that  more  than  two-thirds  of  the  qualified  voters  of  said  county  had  voted 
in  favor  of  said  subscription,  which  order  was  made  on  the  27th  day  of 
April,  1872,  directing  the  issuance  and  delivery  of  the  bonds,  with  in- 
terest coupons  attached,  in  payment  for  the  stock  which  the  president  was 
v.42F.no.l4— 62 
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directed  to  subscribe;  that  said  bonds,  with  interest  coupons  attached, 
were  before  the  11th  day  of  September,  1873,  issued  and  delivered  to  S.  S. 
Calhoun  as  trustee  for  said  board  of  supervisors,  and  by  him  delivered 
to  the  president  of  said  railroad  company  on  the  11th  day  of  September, 

1873,  and  on  other  days  from  that  date  to  the  24th  day  of  September, 

1874,  and  being  the  bonds  and  coupons  the  payment  of  which  is  sought 
to  be  enjoined  in  this  suit.  There  are  other  allegations  made  in  the 
bill,  but  they  need  not  be  stated  to  an  understanding  of  the  questions 
raised  by  the  demurrer.  The  bill  does  not  deny  .that  these  defendants 
are  innocent  holders  for  value,  without  notice. 

The  decision  made  by  the  supreme  court  of  this  state  in  the  case  of 
Hawkins  v.  Carroll  Cb.,  50  Miss.  735,  is  mainly  relied  upon  to  sustain 
the  validity  of  the  bonds  and  coupons  involved  in  this  suit.  This  de- 
cision was  rendered  at  the  October  term,  1874,  but  was  not  delivered 
until  March,  1875,  and  not  until  those  bonds  were  issued,  delivered, 
and  put  in  circulation.  The  bill  in  the  case  of  Hawkins  v.  Carroll  Co. 
was  to  enjoin  the  board  of  supervisors  or  trustees  from  putting  the  bonds 
in  circulation;  and  while  the  court  construed  the  provision  of  the  con- 
stitution of  the  state  prohibiting  counties,  cities,  and  towns  from  sub- 
scribing for  capital  stock,  and  issuing  bonds  in  payment  in  railroad  cor- 
porations,  unless  assented  to  by  two-thirds  of  the  registered  voters  therein, 
the  question  as  to  whether  or  not  this  construction  of  the  constitution 
would  affect  the  validity  of  bonds  issued  before  that  time,  and  held  by 
innocent  holders  for  value,  without  notice,  was  not  decided  in  that  case, 
but  was  reserved.  So  that  decision  is  not  binding  in  this  case.  But, 
if  it  were  otherwise,  the  decision  of  the  supreme  court  of  the  United 
States  of  (hrroU  Co.  v.  Smith,  111  U.  S.  656,  4  Sup.  Ct.  Rep.  539,  sub- 
sequently decided,  settles  that  question  in  favor  of  the  validity  of  the 
bonds  issued  before  the  decision  of  Haiokins  v.  Carroll  Cb.,  and  the  same 
class  of  bonds  enjoined  in  Hawkins  v.  Carroll  Co,,  and  which,  in  my  opin- 
ion, is  decisive  of  this  case.  The  questions  now  presented  were  before 
the  court  upon  the  validity  of  the  coupons  upon  the  same  bonds  in  the 
case  of  Smith  v.  Madison  Co.,  (decided  at  June  term,  1877, V  when  the 
bonds  and  coupons  were  held  valid,  and  upon  which  the  interest  has 
been  paid  up  to  the  filing  of  this  bill.  This  decision  has  been  fully  sus- 
tained by  the  supreme  court  of  this  state  as  to  these  bonds  issued,  and 
in  the  hands  of  innocent  holders,  before  the  decision  of  Hawkins  v.  Car- 
roll Co.,  in  the  case  of  Cutler  v.  Board,  56  Miss.  115.  If  any  further  au- 
thority were  now  wanting  to  maintain  the  validity  of  the  bonds  and 
coupons  in  this  case,  this  decision  would  be  conclusive;  and  I  take  it 
that  this  bill  would  not  have  been  filed  but  for  the  decision  of  the  su- 
preme court  of  the  United  States  of  Lake  Co.  v.  Graham,  130  U.  S.  674, 
9  Sup.  Ct.  Rep.  654.  In  that  case  the  bonds  were  issued  in  payment 
of  county  warrants.  The  power  to  do  so  was  limited  by  the  constitu- 
tion of  the  state  of  Colorado  to  a  certain  percentage  on  the  assessed  value 
of  the  taxable  property  in  the  county.     The  court  held  that  the  taxable 

^  Before  the  publication  of  the  Federal  Reporter  began. 
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mlue  of  the  taxable  property  in  the  county  could  only  be  ascertained 
by  reference  to  the  records  of  the  county  containing  it,  and  that  it  was 
the  duty  of  the  purchaser  to  look  to  the  records,  and,  if  he  failed  to  do 
so,  the  recitals  in  the  bonds  that  they  w6re  issued  in  conformity  to  the 
statute  did  not  estop  the  county  from  showing  that  the  bonds  were  is- 
sued contrary  to  the  inhibition  contained  in  the  constitution,  of  which 
provision  in  the  constitution  the  purchaser  was  required  to  take  notice. 
The  constitution  of  this  state  does  not  refer  to  any  public  record  to  as- 
certain the  number  of  voters  in  the  county;  and,  indeed,  there  is  no 
record  showing  conclusively  this  fact.  In  the  case  of  Hmokins  v.  Carroll 
Co,y  the  court  holds  that  the  registration  books  are  competent  evidence 
of  the  number  of  qualified  voters  in  the  county,  but  not  conclusive,  and 
that  it  is  competent  to  show  deatlis,  removals,  and  disqualifications,  etc. 
So  that  the  rule  laid  down  by  the  court  in  the  Case  of  Lake  County y  relied 
upon  by  counsel,  does  not  apply  to  this  case.  If  other  reference  were 
necessary  to  support  the. validity  of  the  bonds  in  this  suit,  it  would  be 
found  in  the  opinion  of  the  supreme  court  of  the  United  States  in  the 
case  of  Tovmship  of  Bernards  v.  Morrison^  10  Sup.  Ct.  Rep.  333,  (decided 
at  the  present  term  of  that  court, — reported  in  the  Supreme  Court  Re- 
porter.) 

The  cases  of  Bank  of  Commerce,  and  that  of  Mrs,  Condet  Smith  are  sub- 
mitted together  on  demurrer,  and  are  governed  by  the  same  rules.  The 
bonds  in  both  cases  were  issued  before  the  decision  of  Hawkins  v.  Carroll 
Co,y  50  Miss.  735.  The  holders  in  both  cases  are  bona  fide  purchasers 
for  value,  without  notice,  and  entitled  to  recover  the  amount  of  the  in- 
terest coupons  held  by  them,  and  will  be  entitled  to  recover  the  amount 
of  the  bonds  when  due.  The  result  is  that  the  demurrer  to  the  bill  in 
each  case  must  be  sustained,  the  injunction  dissolved,  and  the  bill  dis- 
missed, at  complainant's  costs. 


American  Loan  &  Trust  Co,  v.  St.  Louis  &  Chicago  Ry.  Co.  et  al. 

{Circuit  Court,  S.  D.  Illinois.    June  10, 1890.) 

Railroad  Bonds— Bona  Fidb  Holder. 

Where  overdue  railroad  mortgage  bonds,  which  belong  to  the  railroad  company, 
are  bought  at  40  cents  on  the  dollar  from  the  vice-president  of  tl\e  company  after 
suit  to  foreclose  has  been  begun,  and  a  receiver  has  taken  possession  of  the  mort- 
gaged property,  the  purchasers  of  such  bonds  are  not  bona  Jlde  holders  where  in- 
quiry on  their  part  would  have  shown  that  the  vice-president  bad  no  authority  to 
sell  the  bonds. 

In  Equity. 

W.  M.  Safford  and  C  H.  Aldrich,  for  defendants. 

Gresham,  J. ,  (orally.)  The  bill  was  filed  to  foreclose  the  first  mortgage, 
on  January  6,  1889;  and  a  receiver  was  appointed  two  days  later,  who 
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went  into  possession  of  the  property.  The  bill  to  foreclose  the  consolidat- 
ed mortgage  was  filed  on  January  7,  1889,  and  the  two  suits  were  after- 
wards consolidated.  The  real  controversy  before  the  master  appears  to 
have  been  over  the  bonds  numbered  from  1 ,401  to  1 ,600,  inclusive.  The 
evidence  in  the  record  clearly  shows  that  when  the  two  suits  were  com- 
menced, and  later,  these  bonds  were  all  in  the  hands  of  F.  C.  HoUins  &Go. , 
fiscal  agents  of  the  consolidated  company.  F.  C.  Hollins,  of  Holiins  & 
Co.,  was  vice-president  and  director  of  the  consolidated  company,  and  a 
member  of  the  executive  committee.  Indeed,  he  and  D.  L.  Wing,  who 
was  the  president,  absolutely  controlled  the  action  of  the  corporation. 
One  hundred  and  twenty-one  of  the  bonds,  numbered  above  1,400,  were 
presented  by  Mrs.  Celena  Hollins,  wife  of  F.  C.  Hollins,  and  14  of  them 
were  presented  by  F.  C.  Hollins  &  Co.  On  the  evidence  before  th&master, 
he  was  justified  in  treating  F.  C.  Hollins  as  the  holder  of  these  135 
bonds.  Howard  Taylor  claims  to  have  bought  6  of  the  remaining  65 
bonds  from  F.  C.  Hollins,  Zabriskie  claims  to  have  bought  10  of  them 
from  F.  C.  Hollins,  W.  B.  Wadsworth  claims  to  have  bought  19  of 
them  from  F.  C.  Hollins,  William  P.  Dixon  claims  to  have  bought  10 
of  them  from  F.  C.  Hollins,  L.  Jaques  claims  to  have  bought  10  of 
them  from  F,  C.  Hollins,  and  the  holders  of  the  remaining  11  claim  to 
have  bought  them  from  others  who  had  purchased  from  Hollins.  Not 
more  than  40  cents  on  the  dollar  was  paid  for  any  of  the  bonds,  and 
some  of  them  were  purchased  from  Hollins  at  less  than  30  cents  on  the 
dollar.  As  already  stated,  under  a  clause  in  the  mortgage  the  bonds 
had  all  become  due  before  suit  was  brought,  at  which  time  these  200 
bonds  belonged  to  the  railway  company ;  and  some  of  the  present  hold- 
ers purchased  even  after  the  decree  foreclosing  the  first  mortgage  had 
been  entered.  It  is  plain  that  Hollins  had  no  authority  to  dispose  of 
these  bonds;  and,  even  if  bonds  thus  secured  by  mortgage  may  be  bought 
as  commercial  paper  after  suit  to  foreclose  has  been  commenced,  and 
after  the  court  has  taken  possession  of  the  mortgaged  property  by  a  re- 
ceiver, the  facts  in  the  record  were  suflScient  to  put  purchasers  upon  in- 
quiry; and  inquiry  would  have  revealed  the  fact  that  Hollins  had  no  au- 
thority to  dispose  of  the  bonds.  The  holders  of  the  200  bonds  are  not 
entitled  to  share  in  the  distribution  of  the  fund  arising  from  the  sale  of 
the  mortgaged  property,  and  a  decree  will  be  entered  upon  that  basis. 
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Steves  et  al.  v.  Carson  et  al. 

(Circuit  Courts  D.  Colorado*    July  1, 1890.) 

MiHEfl  ANB  MiNiNO— Patent— Adverse  Suit&— Limitatioks. 

Rev.  St.  U.  S.  S  ^^)  provides  that  a  suit  upon  an  adverse  claim  to  a  mining  looa- 
tion  must  be  begun  witnin  SO  days  after  the  claim  is  filed.  Gten.  St  Colo.  1883,  p. 
673f  S  18,  provides  that,  In  case  of  failure  of  a  suit  from  certain  causes,  the  plaintiff 
mav  renew  his  suit  at  any  time  within  one  year.  Held^  that  the  fact  that  an  ad- 
verse suit  had  failed  for  a  reason  within  the  purview  of  said  state  statute  did  not 
authorize  the  plaintiff  to  begin  another  suit  after  the  expiration  of  such  30  d^ys, 
since  said  United  States  statute  could  not  be  affected  by  state  legislation. 

At  Law.     On  demurrer  to  complaint. 
Wilion  &  Siimson,  for  plaintiffs. 
Porter  Plumb^  for  defendants. 
Before  Caldwell  and  Hallett,  JJ, 

Hallbtt,  J.  March  6,  1889,  defendants  applied  in  the  land-office 
at  Glenwood  Springs  to  enter  the  Blazing  Star  Lode  claim  in  Pitkin 
county,  to  a  portion  of  which  plaintiffs  made  adverse  claim  May  10, 
1889,  under  a  location  called  the  "Jay  Gould  Lode."  This  suit  was 
brought  in  support  of  the  adverse  claim,  April  29,  1890,  nearly  one  year 
after  filing  the  adverse  claim  in  the  land-office.  The  act  of  congress  (Rev. 
St.  §  2326)  plainly  requires  the  adverse  claimant,  "within  thirty  days 
after  filing  his  claim,  to  commence  proceedings  in  a  court  of  competent 
jurisdiction  to  determine  the  question  of  the  right  of  possession/'  and 
this  suit  was  not  brought  within  that  time.  Plaintiffs  aver,  by  way  of 
excuse  for  the  delay,  that  a  suit  in  all  respects  similar  to  this  was  brought 
by  them,  in  due  time,  in  the  district  court  of  Pitkin  county,  which  was 
afterwards  dismissed  by  the  court  "for  a  matter  of  form,*'  in  that  no 
summons  was  issued  within  one  month  after  filing  the  complaint;  and 
plaintiffs  rely  on  a  section  of  the  statute  of  lihiitations  of  the  state  (sec- 
tion 18,  p.  678,  Gen.  St.  1883)  which  provides  that,  in  case  of  the  fail- 
ure of  a  suit  from  insufficient  service,  unavoidable  accident,  and  the 
like,  plaintiffs  may  renew  their  suit  "at  any  time  within  one  year  after 
the  abatement  or  other  determination  of  the  original  suit." 

This  proposal  to  ingraft  a  statute  of  the  state  upon  an  act  of  congress 
does  not  appear  to  be  within  any  recognized  principle  of  construction. 
It  is  true  that  state  statutes  of  limitation  are  often  enforced  in  federal 
courts,  when,  like  other  laws  of  the  state,  they  enter  into  the  contract, 
and  become  binding  on  the  parties.  But  they  have  no  application  in  a 
proceeding  for  disposing  of  public  land,  of  which  congress  has  exclusive 
jurisdiction.  In  respect  to  the  manner  of  making  locations,  it  is  pro- 
vided in  the  act  of  congress  that  it  may  be  supplemented  by  local  law, 
and  the  rules  and  customs  of  miners.  But  a  proceeding  in  the  land- 
office,  and,  upon  a  controversy  in  that  office,  suits  in  court  to  settle  the  ti- 
tle are  to  be  begun  and  conducted  as  declared  in  the  act  of  congress,  which 
must  be  regarded  as  full  and  complete  on  that  subject.  There  were  obvi- 
ous reasons  f»r  requiring  that  the  applicaition  for  title^  when  made  in  the 
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land-office,  should  be  carried  to  a  speedy  determination.  *  In  the  case 
of  agricultural  lands,  controversies  as  to  the  ownership  were  settled  in  the 
land-oflBoe.  But  this  practice  was  always  unsatisfactory;  and  so,  in  the 
act  now  under  consideration,  it  was  provided  that,  in  case  of  adverse 
claimants  to  the  same  tract  of  mineral  land,  the  parties  shall  go  into 
a  court  of  competent  jurisdiction,  where,  from  the  orderly  course  of  es- 
tablished justice,  better  results  may  be  expected.  Promptness  and  dili- 
gence in  such  matters  is  of  the  greatest  importance  to  all  concerned;  and 
therefore  it  was  provided  that  the  adverse  claimant  in  the  land-office 
must  begin  suit  to  settle  the  title  within  30  days  from  the  time  of  filing 
his  adverse  claim,  and  he  must  prosecute  the  suit  with  reasonable  dili- 
gence. There  is  no  exception  as  to  the  claimant  who  may  be  beyond 
seas,  or  under  disability  of  any  kind,  or  who  may  fail  to  act  from  inad- 
vertence or  other  cause.  The  suit  must  be  brought  within  the  time 
specified,  and  it  must  be  j^rosecuted  with  reasonable  diligence.  The  act 
says:  "And  a  failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim." 
This  act  admits  of  no  addition  or  modification  from  the  statute  of  the 
state;  and  where,  as  in  this  instance,  the  claimant  commences  suit  in 
due  time,  and  is  cast  in  his  suit,  he  is  without  remedy,  except  such  as 
may  be  obtained  in  the  same  suit  on  appeal  or  writ  of  error.  The  de- 
murrer will  be  sustained,  and  judgment  of  dismissal  will  be  entered. 

Caldwell,  J.,  concurs. 


In  re  Wahll. 
(DistHct  Cmvrt,  P.  Minnesota.    May  19, 1890.) 

1,  Post-Oppicb— Sbnding  Obscene  Matter  through  the  Mails— Prhtatb  Letters. 

Rev.  St.  U.  S.  I  3898,  as  amended  by  act  of  September  26, 1888,  making  it  an  of- 
fense to  deposit  in  the  post-office,  for  mailing  or  delivery,  any  **  obscene,  lewd,  or 
lasciviousbook,  pamphlet,  picture,  paper,  letter,  «  ♦  •  of  an  indecent  character, 
*  «  *  whether  sealed  as  iirst-class  matter  or  not,  **  includes  a  private  letter,  in- 
closed in  a  sealed  envelope,  aod  containiog  such  prohibited  matter. 

2.  Same— SuFFiciENOT  of  Complaint. 

A  complaint  against  a  person  for  violation  of  such  section  is  sufficient  if  it  mere- 
\y  charges  defendant  with  having  deposited  in  the  mail  on  obscene,  lewd,  and  las- 
civious letter,  without  setting  out  the  language  used  in  the  letter. 
8.  Same— Examination  before  Commissioner. 

Where  the  examination  of  a  person  charged  with  the  violation  of  a  United  States 
statute  is  transferred  by  the  commissioner  before  whom  the  warrant  is  returnable 
to  another  commissioner  in  the  same  district,  the  latter  has  jurisdiction  to  take  the 
examination  and  commit  defendant,  if  the  charge  is  sustained. . 

Petition  for  Writ  of  Habeas  Corpus. 

Halvor  SteenersoUy  for  petitioner. 

Eugens  0,  Hay,  U.  S.  Dist.  Atty.,  for  respondent. 

Nemon,  J.     A  petition  signed  by  Barney  A.  Wahll  was  presented  ta 
me  on  May  8,  1890.    The  petitioner  represented  and  complained  that  he^ 
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the  said  Wabll,  is  unjustly  and  unlawfully  detained  and  imprisoned, 
and  restrained  of  his  liberty,  by  William  M.  Campbell,  marshal  of  the 
United  States  for  the  district  of  Minnesota,  in  the  county  jail  at  Winona, 
and  that  the  cause  of  the  petitioner's  confinement,  restraint,  and  im- 
prisonment is  as  follows:  That  on  the  4th  day  of  April,  1890,  Eugene 
G.  Hay,  acting  as  United  States  district  attorney  for  said  district,  made 
a  complaint  before  Ambrose  Tighe,  a  commissioner  of  the  circuit  court 
of  the  United  States  in  said  district,  wherein  and  whereby  he,  the  said 
Eugene  6.  Hay,  attempted  to  charge  the  petitioner  with  having  com- 
mitted an  offense  against  section  4893  of  the  Revised  Statutes  of  the 
United  States,  and  that  the  commissioner  issued  a  warrant  directed  to 
the  said  Campbell,  as  marshal,  commanding  him  to  forthwith  arrest  the 
petitioner,  tad  bring  him  before  Frank  Ives,  a  commissioner  of  the  cir- 
cuit court  aforesaid,  residing  in  Crookston,  in  said  district,  there  to  be 
dealt  with  according  to  law;  that  the  petitioner  was  arrested  and  brought 
before  Commissioner  Ives  on  April  22,  1890,  and,  upon  motion  of  peti- 
tioner's counsel  and  affidavit,  the  examination  was  transferred  to  Com- 
missioner George,  in  said  district,  who  proceeded  to  hear  the  case,  after 
overruling  a  motion  to  discharge  on  the  ground  that  no  offense  was 
charged  in  the  complaint  and  warrant,  and  be  committed  the  petitioner. 
The  warrant  of  commitment  is  as  follows: 

"U.  S.  OF  America,  District  of  Minnesota — ss. : 

**The  President  of  the  United  States  of  America  to  the  Marshal  of  the  Dis* 
trict  of  Minnesota  and  to  the  Keeper  of  the  Jail  of  Winona,  in  the  State 
of  Minnesota,  Greeting : 

••Whereas.  Barney  A.  Wahll  has  been  arrested  upon  the  oath  of  Eugene  G. 
Hay,  United  States  district  attorney,  for  having,  on  or  about  the  19th  day  of 
April,  1889,  in  said  district,  in  violation  of  sec.  3893  of  the  Revised  Statutes  of 
the  United  States,  unlawfully,  wrongfully,  and  knowingly  deposited,  and  caused 
to  be  deposited,  a  cerlain  letter  In  a  post-qtiice  of  the  United  States,  to-wit,  the 
post-office  of  King,  in  Polk  county. state  of  Minnesota,  in  said  district,  and  with- 
in the  jurisdiction  of  this  court,  for  mailing  and  deli  very  to  one  Miss  Eva  John- 
son, of  Ovetia  P.  O.,  in  said  Polk  county,  Minnesota,  which  said  letter  was  writ- 
t^-n  on  four  several  sheets  or  pieces  of  paper,  on  each  of  which  were  illuminated 
comical  pictures  commonly  known  as  and  called  *  comic  valentines,  *  and  then 
and  there  containing  and  consisting  of  indecent,  obscene,  lewd,  and  lascivious 
delineations,  epithets,  terms,  words,  and  writing,  and  which  said  letter  was 
then  and  there  a  lewd,  obscene,  and  lascivious  letter,  and  was  inclosed  in  a 
sealed  envelope,  and  containing  the  following  superscription:  *Mis8  Eva 
Johnson,  Ovetia*  Polk  Co.,  Minn. ;'  and  the  following  postmark:  « King  Minn 
Apl  19/90;'  and.  after  an  examination  being  this  day  had  by  me,  it  appearing 
to  me  that  said  offense  had  been  committed,  and  probable  cause  being  shown 
to  believe  said  Barney  A.  Wahll  committed  said  offense,  as  charged,  1  liave  di- 
rected that  said  Barney  A.  Wahll  be  held  to  bail,  in  the  sum  of  $500,  to  ap- 
pear at  the  first  day  of  the  next  term  of  the  district  court  of  the  United  States 
for  the  district  of  Minnesota,  at  Winona,  and  he  having  failed  to  give  the  re- 
quired bail:  Now,  these  are,  therefore,  in  the  name  and  by  the  authority 
aforesaid,  to  command  you,  the  said  marshal,  to  commit  the  said  Barney  A. 
Wahll  to  the  custody  of  the  keeper  of  said  jail  of  Winona,  Minn.,  and  to  leave 
with  said  jailer  a  certified  copy  of  this  writ,  and  to  command  you,  the  keeper 
of  said  jail  of  said  county,  to  receive  the  said  Barney  A.  Wahll,  prisoner  of  the 
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U.  S.  of  America,  into  your  custody  in  said  jail,  and  him  there  safely  to  keep 
until  he  be  discharged  by  due  course  of  law. 

"In  witness  whereof,  I  Imve  hereunto  set  my  liand  and  seal  at  my  office  in 
said  district  this  1st  day  of  May,  A.  D.  1890. 

"Edward  George,    [Seal.] 

"Commissioner  of  the  Circuit  Court  of  the  U.  S.  for  the  District  of  Min- 
nesota. " 

The  petitioner  alleges  that  his  detention  and  imprisonment  is  by  virtue 
of  the  complaint,  warrant,  and  commitment  only,  and  that  the  same  are 
wholly  void,  for  the  reason  that  they,  and  each  of  them,  fail  to  contain 
or  all^e  facts  sufficient  to  constitute  an  offense  against  the  laws  of  the 
United  States,  and  that  said  commissioner,  George,  had  no  jurisdiction 
to  issue  the  warrant  of  commitment,  and  no  evidence  was  produced  in 
support  of  said  pretended  charge.  A  writ  of  habeas  corpus  is  prayed  for, 
and  a  writ  of  certiorari  to  bring  the  evidence  taken  by  the  commissioner 
before  the  court.  The  petition  being  sworn  to,,  a  writ  of  habeas  corpuSy 
returnable  forthwith,  was  issued  and  delivered  to  Marshal  Campbell,  who 
made  a  return  certifying  that  he  held  the  petitioner,  Wahll,  in  custody 
by  virtue  of  the  warrant  of  commitment  of  Commissioner  George,  which 
is  attached,  and  made  part  of  the  return,  being  the  same  as  set  forth, 
and  accompanying  the  petition;  and  the  body  of  the  petitioner  is  also 
produced  in  court.  The  order  for  a  writ  of  certiorari  is  waived  by  peti- 
tioner's counsel,  and  a  motion  to  discharge  is  made  upon  the  petition  and 
return  with  the  warrant  of  commitment. 

It  is  urged  (1)  that  the  commissioner  had  no  jurisdiction;  (2)  that  the 
facta  in  the  complaint  are  too  indefinite  to  inform  Wahll  of  the  charge 
against  him;  (3)  that  no  offense  is  charged. 

It  is  sufficient  to  say,  in  reference  to  the  first  reason  urged,  that  Com- 
missioner George,  who  heard  the  case,  was  a  duly-appointed  commis- 
sioner of  the  circuit  court,  and  fully  empowered  to  examine  the  charge 
made  against  Wahll,  and  commit  him,  if  in  his  opinion  the  charge  was 
sustained.  The  transfer  from  Commissioner  Ives,  under  the  circum- 
stances, was  proper,  and  is  the  usual  mode  of  procedure  where,  for  any 
reason,  one  commissioner  may  not  be  able  to  sit  as  an  examining  magis- 
trate. Besides,  the  transfer  was  made  at  the  request  of  Wahll 's  counsel, 
and  on  his  behalf. 

There  is  little  force  in  the  second  reason  presented.  The  accused  was 
clearly  and  fairly  informed  of  the  charge  against  him;  sufficiently  so,  at 
least,  to  enable  him  to  make  his  defense,  and  that  is  all  that  can  be  re- 
quired. The  obscene  and  lascivious  language  used  in  the  letter,  the  law 
does  not  require  to  be  set  forth  in  h«c  verba. 

The  third  reason  assigned  for  the  petitioner's  discharge  is  the  only  one 
presented  about  which  there  might  be  an  honest  difference  of  opinion. 
The  charge  is  that  Wahll,  about  April  19,  1890,  in  violation  of  section 
3893  of  the  United  States  Revised  Statutes,  unlawfully,  wrongfully,  and 
knowingly  deposited,  and  caused  to  be  deposited,  in  a  post-office  of  the 
United  States,  to-wit,  the  post-office  of  King,  Polk  county,  Minn.,  in  said 
district,  and  within  the  jurisdiction  of  this  court,  for  mailing  and  deliv- 
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ery  to  Miss  Eva  Johnson,  at  Ovetia  P.  0.,  Polk  county,  Minn.,  'which 
said  letter  was  written  on  several  sheets  or  pieces  of  paper,  on  each  of 
which  were  illuminated  comic  pictures,  commonly  called  "valentines," 
containing  and  consisting  of  indecent,  obscene,  and  lascivious  delinea- 
tions, epithets,  terms,  and  words,  and  which  said  letter  was  then  and 
there  an  obscene  and  lascivious  letter,  and  was  inclosed  in  a  sealed  en- 
velope, and  contained  the  following  superscription:  ^'Miss  Eva  Johnson, 
Ovetia,  Polk  Co.,  Minn." 

On  September  26,  1888,  section  3893  was  amended  so  as  to  read  as 
follows: 

''Every  obscene,  lewd,  or  lascivious  book,  pamphlet,  picture,  paper,  letter, 
writing,  print,  or  other  publication  of  an  indecent  character,  and  every  arti- 
cle or  thing  designed  or  Intended  for  the  prevention  of  conception  or  procur« 
ing  of  abortion,  and  every  article  or  thing  intended  or  adapted  for  any  inde- 
cent or  immoral  use,  and  every  written  or  printed  card,  letter,  circular,  book, 
pamphlet,  advertisement,  or  notice  of  any  kind  giving  information,  directly 
or  indirectly,  where  or  how,  or  of  wliom,  or  by  what  means,  any  of  the  here- 
inl)efore  mentioned  matters,  articles,  or  things  may  be  obtained  or  made, 
whether  sealed  as  first-class  matter  or  not,  are  hereby  declared  to  be  non-mail- 
able  matter,  and  shall  not  be  conveyed  in  the  mails,  nor  delivered  from  any 
post-otilce  nor  by  any  letter-carrier;  and  any  person  who  shall  knowingly  de- 
posit, or  cause  to  be  deposited,  for  mailing  or  delivery,  anything  declared  by 
this  section  to  be  non-mailable  matter,  or  any  person  who  shall  knowingly 
take  the  same,  or  cause  the  same  to  be  taken,  from  the  mails,  for  the  purpose 
of  circulating  or  disposing  of,  or  of  aiding  in  the  circulation  or  disposition  of, 
the  same,  shall  for  each  and  every  offense  be  fined,  upon  conviction  thereof, 
not  more  than  95,000,  or  imprisoned  at  bard  labor  not  more  than  five  years, 
or  both,  at  the  discretion  of  the  court.  And  all  offenses  committed  under 
the  section  of  which  this  is  amendatory,  prior  to  the  approval  of  this  act, 
may  be  prosecuted  and  punished  under  the  same  in  the  same  manner,  and 
with  the  same  effect,  as  if  this  act  had  not  been  passed:  provided,  that  noth- 
ing in  tills  act  shall  authorize  any  person  to  open  any  letter  or  sealed  matter 
of  the  first  class  not  addressed  to  himself." 

It  is  urged  that  knowingly  depositing  in  a  post-office,  for  mailing  and 
delivery,  a  private  letter  in  a  sealed  envelope,  although  containing  ob- 
scene and  lascivious  and  indecent  messages  and  epithets,  is  not  an  of- 
fense, or  in  violation  of  section  3893,  even  as  amended  September  26, 
1888;  and  the  reason  urged  is  that,  no  matter  how  grossly  obscene  may 
be  the  character  of  the  letter,  its  form  protects  it,  and,  being  sealed,  it  is 
mail  matter  entitled  to  be  transported,  and  cannot  be  excluded  from  the 
mail.  It  must  be  admitted  that  congress  has  the  power  to  prescribe  reg- 
ulations as  to  what  shall  constitute  mail  matter,  but  it  is  urged  that  the 
sanctity  thrown  around  the  private  correspondence  of  the  citizen  by  law, 
and  the  difficulty  of  enforcing  a  regulation  excluding  from  the  mail  an 
obscene  sealed  letter,  has  in  the  past  deterred  congress  from  including 
sealed  letters  within  the  express  terms  of  section  3893;  and  the  present 
amendment,  which  specifies  and  excludes  obscene  letters  from  the  mails, 
must  be  limited  to  unsealed  letters.  The  legislation  on  this  subject  is 
first  found  in  the  act  of  June  8,  1872,  which  provides — 

"That  no  obscene  book,  pamphlet,  picture,  print,  or  other  publication  of  a 
vulgar  or  indecent  character,  or  any  letter  upon  the  envelope  of  which,  or 
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postal  card  upon  which,  scurrilous  epithets  may  have  been  written  or  printed, 
*    *     *    shall  be  carried  in  the  mail." 

The  statute,  amended  from  time  to  time,  became  section  3893,  Rev. 
St.,  and  in  1876  was  again  amended  by  adding  the  word  "writing"  before 
"print,"  and  substituted  this  provision:  "And  every  letter,  upon  the  en- 
velope of  which ,  or  postal-card  upon  which,  indecent,  lewd,  obscene,  or  las- 
civious delineations,  epithets,  terms,  or  language  may  be  written  or 
printed,"  is  declared  to  be  non-mailable  matter.  The  decisions  upon  this 
section,  as  it  stood  in  1876,  were  conflicting.  Some  courts  vigorously  in- 
sisted that  theword  "writing"  was  so  comprehensive  as  to  includea  private, 
sealed  letter.  Others  asserted  that,  by  the  amendment  of  the  word  "  writ- 
ing," congress  intended  that  it  should  be  a  publication,  and  be  so  limited, 
and  that  sending  an  obscene  sealed  letter  through  the  mail  to  another  per- 
son, no  one  but  the  person  mailing  the  letter,  and  the  person  to  whom  it 
was  addressed,  knowing  anything  about  it,  was  not  a  "  publication,"  within 
the  meaning  of  the  statute;  and  then,  again,  the  statute  itself,  in  speak' 
ing  of  letters,  excluded  only  those  upon  the  envelope  of  which  indecent 
and  obscene  epithets,  etc.,  were  written  or  printed.  Which  view  of  the 
statute,  as  we  find  it  after  the  amendment  inserting  the  word  "writing," 
is  correct,  is  immaterial  now.  In  my  opinion,  since-  the  amendment  of 
September  26,  1888,  there  can  be  no  reasonable  doubt  that  congress 
clearly  expressed  its  intention  to  exclude  obscene  letters,  whether  private 
and  sealed  or  unsealed.  It  in  terms  included  an  obscene  letter,  without 
any  limitation,  and  struck  out  of  section  3893  the  former  clause  in  ref- 
erence to  letters  upon  the  envelopes  of  which  obscene  epithets,  etc., 
were  written  or  printed.  It  provided  for  guarding  the  sanctity  and  se- 
curity of  private  correspondence  by  a  provision  that  no  sealed  letter 
should  be  opened  by  any  person  except  the  one  to  whom  addressed,  but 
in  no  doubtful  language  declares  an  obscene  letter  non-mailable. 

It  is  urged  that  the  rule  of  noscitur  a  sodia  would  still  limit  the  word 
"letters"  to  an  unsealed  publication.  While  ordinarily  this  rule  of  in- 
terpretation is  recognized,  still,  when  the  intention  of  congress  is  appar- 
ent from  the  history  of  the  legislation  on  the  subject,  and  its  clearly-ex- 
pressed language,  courts  will  not  enforce  the  rule. 

I  think  no  one  can  follow  the  legislation  from  1872  up  to  September  26, 
1888,  without  being  convinced  that  congress  intended  finally  to  purge 
the  United  States  mail,  and  as  far  as  possible  prevent  it  from  becoming 
a  vehicle  for  the  transmission  of  obscene,  indecent,  and  lascivious  mes- 
sages. The  writ  of  habeas  corpus  is  dismissed,  and  the  prisoner  remanded 
to  the  marshal. 
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In  re  Esmond.  . 
(PteerCct  CoWt,  D.  SovXh  Dakota.    June,  1890.) 

1,  CRncTVAL  Law— Tbrritobial  CJourts— Cumulativb  Sbntbnoss. 

Rev.  St  Idaho,  g  7287,  providing  that  cumnlative  sentences  may  be  Imposed  on  a 
/  person  conyictea  of  two  or  more  crimes,  applies  to  offenses  against  the  United 
.  States  tried  in  the  territorial  oourts. 

2.  Samb. 

Cumulative  sentences  are  valid.  If  they  are  definite  and  certaiXL 

Petition  for  Writ  of  Habeas  OcrpuB. 
Winsor  &  Kittredgey  for  petitioner. 
Wm.  B.  Sterling^  for  the  United  States. 

Foster,  J.  This  is  an  application  made  by  Henry  Esmond,  a  pris, 
oner  tried  and  sentenced  in  the  district  court  of  the  territory  of  Idaho- 
exercising  United  States  jurisdiction  for  certain  purposes,  on  four  cons 
victions  for  offenses  connected  with  the  robbery  of  the  United  State- 
mail.  The  prisoner  was  sentenced  to  four  consecutive  terms  of  impris- 
onment, of  three  years  each;  the  judgment  of  the  court  providing  in  each 
of  the  sentences  after  the  first  that  the  additional  term  of  three  years 
was  "to  commence  at  the  expiration  of  the  tenn  of  three  years  to  be 
served  by  said  defendant  this  day  adjudged  against  him  in  the  case  of  the 
United  States,  criminal  number  three,  against  Henry  Esmond,  or  when- 
ever his  term  of  imprisonment  after  the  judgment  in  said  case  shall 
cease  and  be  ended  for  any  reason,  except  by  the  death  of  the  said 
defendant."  There  being  no  United  States  prison  in  the  territory  of 
Idaho,  the  said  Esmond  was  confined  by  order  ot  the  attorney  general 
in  the  United  States  penitentiary  at  Sioux  Falls,  in  the  territory  of  Da- 
kota. The  sentence  was  rendered  on  the  30th  day  of  September,  1886, 
and  the^first  term  expired,  after  giving  credits  for  good  behavior,  on 
the  30th  day  of  May,  1889.  The  question  presented  for  our  decision 
is  whether  the  said  consecutive  sentences  are  legal  and  valid.  It  is 
claimed  by  the  petitioner  that  the  said  sentence  beyond  the  first  im- 
prisonment is  illegal  and  void  because  it  is  indefinite  and  uncertain, 
and  the  court  had  no  power  to  impose  a  cumulative  sentence.  The  stat- 
ute of  Idaho  contained  the  following  provision: 

'*  When  any  person  is  convicted  of  two  or  more  crimes,  before  sentence  has 
been  pronounced  upon  him  for  either,  the  imprisonment  to  which  he  is  sen- 
tenced upon  the  second  or  other  subsequent  conviction  must  commence  at  tlie 
termination  of  the  first  term  of  imprisonment  to  which  he-shall  be  adjudgnd, 
or  at  the  termination  of  the  second  or  other  subsequent  term  of  imprisonment, 
as  the  case  may  be."     Kev.  St.  Idaho,  §  7287. 

It  is  contended  for  the  petitioner  that  this  provision  does  not  apply 
to  offenses  against  the  laws  of  the  United  States  tried  in  the  territorial 
courts.  Touching  this  question,  there  are  two  cases  decided  by  the  su- 
preme court  to  which  we  will  refer.  Beynolda  v.  U,  S.,  98  U.  S.  145, 
was  a  prosecution  in  the  territorial  courts  of  Utah  for  bigamy  under  the 
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act  of  congress.  The  laws  of  Utah  made  a  grand  jury  to  consist  of  15 
persons,  and  the  indictment  was  found  by  such  a  grand  jury;  whereas, 
the  laws  of  the  United  States  makes  the  minimum  number  of  grand 
jurors  16.  The  supreme  court  held  that  the  territorial  court  was  not  a 
United  States  court,  and  that  the  statute  of  the  territory  governed  its 
proceedings.     The  court  says: 

"They  are  courts  of  the  territories  invested  for  some  purposes  with  t1ie 
powers  of  the  courts  of  the  United  States.  *  *  ♦  This  leaves  the  terri- 
torial courts  free  to  act  in  obedience  to  the  requirements  of  the  territorial  laws 
in  force  for  the  time  being/' 

The  territorial  legislature  of  Montana  had  abolished  all  distinctions 
between  proceedings  at  law  and  in  equity  in  its  courts.  The  only 
error  assigned  in  the  following  case  was  the  intermingling  of  legal  and 
equitable  remedies  in  one  form  of  action.     The  court  say: 

"Such  an  objection  would  be  available  in  the  circuit  and  district  courts  of 
the  United  States.  *  *  *  Whether  the  territorktl  courts  are  subject  to  the 
same  regulations  is  the  question  which  is  now  fairly  presented." 

After  discussing  the  question  at  some  length,  the  conclusion  is  ex- 
pressed in  these  words: 

"From  a  review  of  the  entire  past  legislation  of  congress  on  tlie  subject  un? 
der  consideration,  our  conclusion  is  that  the  practice,  pleadings,  and  forms 
and  modes  of  proceedings  of  tiie  territorial  courts,  as  well  as  their  respective 
jurisdiction,  subject,  as  before  said,  to  a  few  express  or  implied  conditions  in 
the  organic  act  itself,  were  intended  to  be  left  to  the  legislative  action  of  the 
territorial  assembly,  and  to  the  regulations  which  might  be  adopted  by  the 
courts  themselves."     Homhuckle  v.  Toombs,  18  Wall.  648. 

Now,  if  there  is  nothing  in  the  organic  act  of  the  t-erritory  of  Idaho 
impliedly  or  expressly  prohibiting  that  territory  from  passing  an  act  con- 
cernfng  cumulative  sentences,  (and  it  is  not  claimed  there  is,)  it  may 
well  be  held  that  such  legislation  is  obligatory  upon  the  territorial  courts 
when  sitting  to  hear  case^  arising  under  the  laws  of  the  United  §tates. 

Passing  to  the  general  question  whether  cumulative  sentences,  in  the 
absence  of  any  statute,  are  valid,  I  find  quite  a  conflict  of  authorities. 
In  Blcxm'B  Case,  53  Mich.  597,  19  N.  W.  Rep.  200,  Judge  Cooley  dis- 
charged  the  prisoner  where  there  were  cumulative  sentences.  The  peti- 
tioner had  been  convicted  on  two  charges  of  larceny,  and  sentenced  to 
imprisonment  for  three  months  on  each,  the  first  commencing  January 
25th,  the  second  to  commence  "from  and  after  April  24,  1888,  unless," 
etc.     Then  follow  several  contingencies.     In  this  case  the  judge  said: 

"The  question  presented  is  not  without  difficulty.  *  *  *  But,  express- 
ing no  opinion  upon  the  general  question,  we  think  a  sentence  to  confinement, 
to  take  effect  in  the  future,  cannot  be  sustained  unless  it  is  certain  and  def- 
inite, and  not  subject  to  undefined  and  uncertain  contingencies.  The  com- 
mitment in  this  case  is  not  of  that  character." 

The  same  rule  was  followed  and  exemplified  in  Lamphere^s  Gasey  (Mich.) 
27  N.  W.  Rep.  882.  In  this  case  the  court  follow  the  Bloom  Case,  but 
concede  that  under  the  common  law,  in  cases  of  misdemeanor,  consecu- 
tive sentences  were  allowed,  but  deny  that  the  rule  applied  in  cases  of 
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felony.     Again,  in  AUeii^a  Casey  11  Ind.  389,  the  prisoner  was  discharged 
where  held  under  cumulative  sentences.     The  court  say: 

"There  being  no  statute  in  force  providing  that  one  term  of  im prison m en t 
shall  commence  at  the  expiration  of  another,  we  are  of  the  opinion  that  both 
terms  commence  and  run  concurrently.  We  have  been  famished  with  no  au« 
thoritles  upon  the  question  involved." 

In  support  of  the  legality  of  cumulative  sentences  are  the  following  au- 
thorities:    KUe  V,  Com,^  11  Mete.  681.     We  quote  from  the  opinion: 

''The  court  are  all  of  opinion  that  it  is  no  error  in  a  judgment  in  a  crim- 
inal case  to  make  one  term  of  imprisonment  commence  when  another  ter« 
mi  nates.  It  is  as  certain  as  the  nature  of  the  case  will  admit,  and  there  is 
no  other  mode  in  which  a  party  may  be  sentenced  on  several  convictions.'' 

In  U.  S.  V.  PatJicr9ony  29  Fed.  Bep.  775,  the  petitioner,  Baldwin,  was 
,  convicted  on  three  indictments,  and  sentenced  to  five  years  upon  each 
indictment.  The  judgment  did  not  state  on  which  indictment  the  im- 
prisonment began,  and  provided  further:  "Said  terms  not  to  run  con- 
currently.'* Held,  that  the  sentence  was  too  uncertain,  and  was  there- 
fore illegal  and  void.     In  this  case  Justice  Bradley  says: 

"Perhaps  these  terms  might  have  been  lawfully  made  to  take  effect  suc- 
cessively if  the  order  of  their  succession  had  been  specified,  although  there  is 
no  United  States  statute  authorizing  it  to  be  done;  but  this  was  not  done. 
*  *  *  As  neither  of  them  was  made  to  take  effect  after  the  one  or  the  oth- 
ers, they  all  took  effect  alike.'* 

Peojple  V,  ForheSy  22  Cal.  136,  holds  that  consecutive  sentences  are  valid; 
also  do  State  V.  Smithy  5  Day,  175;  Brown  v.  Gwi.,  4  Sawle,  259;  In  re 
Jackaofij  8  MacArthur,  24;  Johnson  v.  People^  83  111.  434;  Ex  park  Kirby^ 
(Cal.)  18  Pac.  Rep.  655.  Bishop,  in  his  work  on  Criminal  Law,  states 
the  proposition  as  well  settled  that  cumulative  sentences  are  legal.  Sec- 
tion 953.  It  would  seem  that  the  great  weight  of  authority  is  in  favor 
of  the  legality  of  consecutive  sentences.  Indeed,  there  seems  to  be  quite 
a  uniformity  of  decisions  in  favor  of  such  judgments,  with  the  excep- 
tion of  the  two  Michigan  and  Indiana  cases  before  referred  to.  We  are 
therefore  constrained  to  hold  that  the  sentence  in  this  case  is  legal,  and 
the  prisoner  must  be  remanded  to  the  warden  of  the  penitentiary. 


United  States  v.  Gardnsr. 
{Cireu^ii^  Caw%  N.  D.  New  York.    May  82, 1800.) 

IirDicniBNT— Description  of  Oftewsr— Conspiract  to  Commit  Labu&iw. 

An  indictment  averred  that  defendant,  and  S.  and  H.,  ** together  with  divers 
other  evil-disposed  persons, "  did  conspire  to  steal  certain  chattels,  "the  property 
of  and  in  the  possession  of  the  United  States,  **  and  that  thereafter  "the  said  8.,  to- 
gether with  the  said  divers  other  evil-disposed  persons, "  in  execntion  and  further 
ance  of  the  said  conspiracy,  did  unlawfully  and  feloniously  steal,  eto.  Held,  that  the 
indictment  charged  defendant  with  the  conspiracy  only,  and  not  with  the  larceny, 
and  an  objection  to  a  conviction  for  the  conspiracy,  on  the  ground  that,  as  it  was  a 
misdemeanor  only,  it  was  merged  in  the  laroeny,  which  was  a  felony,  could  not  he 
sustained. 
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2.  Same— Averment  of  Overt  Ac?t, 

Id  such  iDdictment  the  averment  of  the  commiBsion  of  the  larceny,  which  was 
the  object  of  the  conspiracy,  sufficiently  charges  an  overt  act  in  furtherance  of  the 
conspiracy. 
8.  Same. 

An  indictment  for  conspiracy  need  not  charge  the  commission  of  an  overt  act  in 
furtherance  of  the  conspiracy.    It  is  sufficient  if  it  charges  that  the  conspiracy 
was  to  do 'some  criminal' act. 
4i  Same— Ownership— Possession  Br  Collector  of  CuaTOMS. 

In  an  indictment  for  a  conspiracy  to  steal,  and  stealing  property,  an  allegation 
that  it  was  *^  the  property  of  and  in  vhe  possession  of  the  United  states  of  America, " 
is  supported  by  evidence  that  the  property  was  in  the  possession  of  the  collector  of 
customs  of  the  United  States,  having  been  seized  by  him  as  smuggled  merchandise. 

Error  to  District  Court. 

Richard  Crowley^  for  plaintiflF  in  error. 

John  E.  Smith,  Asst.  U.  S.  Atty. 

Wallace,  J.  This  is  a  writ  of  error  to  the  district  court  to  review  a 
judgment  by  which  Gardner  was  convicted  of  the  crime  of  conspiracy, 
and  sentenced  to  imprisonment  for  the  term  of  two  years.  The  indict- 
ment avers  that  Gardner,  Stone,  and  Haines,  being  persons  of  evil  minds 
and  dispositions,  "together  with  divei-s  other  evil-disposed  persons,  whose 
names  are  to  the  jurors  unknown,"  did  conspire  to  steal  certain  chattels, 
"the  property  of  and  in  the  possession  of  the  United  States  of  America;" 
and  that  thereafter  the  said  Stone,  "together  with  the  said  divers  other 
evil-disposed  persons,"  in  execution  and  furtherance  of  the  said  conspir- 
acy, did  unlawfully  and  feloniously  steal,  take,  and  carry  away  the  chat- 
tels previously  described.  Upon  the  trial  in  the  court  below,  after  the 
evidence  was  all  in,  the  court  was  moved  to  rule  that  Gardner  should  be 
acquitted,  because  (1)  upon  the  face  of  the  indictment  it  appeared  that 
the  offense  of  conspiracy  was  merged  in  the  larceny  of  the  chattels,  the 
former  being  a  misdemeanor  and  the  latter  a  felony;  (2)  that  the  indict- 
ment did  not  aver  the  commission  of  any  overt  act  in  furtherance  of  the 
conspiracy;  and  (3)  that  the  evidence  did  not  show  that  the  chattels  de- 
scribed in  the  indictment  were  the  property  of  and  in  the  possession  of 
the  United  States.  Upon  the  exceptions  taken  to  the  denial  of  this  mo- 
tion by  the  court  it  is  now  insisted  that  the  judgment  shouid  be  reversed. 

By  the  laws  of  congress  the  offense  of  conspiracy  is  a  misdemeanor, 
and  that  of  larceny  is  a  felony.  Supp.  Rev.  St.  U.  S.  183.  According 
to  the  authorities,  where  the  object  of  a  conspiracy  is  to  commit  a  crime 
of  a  higher  grade,  and  the  object  is  accomplished,  a  prosecution  for  the 
conspiracy  cannot  be  maintained,  because  the  lesser  offense  is  merged  in 
the  greater.     Mr.  Wharton  states  the  doctrine  thus: 

"The  technical  rule  of  the  old  common-law  pleaders,  that  a  misdemeanor 
always  sinks  into  a  felony  when  the  two  meet,  has,  in  some  instances,  been 
recognized  in  this  country,  and  perhaps  may  be  considered  in  Massachusetts, 
New  York,  and  Pennsylvania  as  the  settled  law,  though  with  very  little  sub- 
stantinl  reason."     Whart.  Crim.  Law,  671. 

Not  only  is  this  the  rule  recognized  by  the  courts  of  the  states  men- 
tioned by  Wharton,  but  it  is  the  generally  declared  doctrine  of  the  adju- 
dications in  this  country.     U.  S.  v.  McDonald,  3  Dill.  545;  U,  S.  v.  Mar- 
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tin,  4  Cliff.  166;  Stat$  v.  Mayberry,  48  Me.  238;  Elsey  v.  State,  47  Ark. 
572,  2  S.  W.  Rep.  337;  State  v.  Leim,  48  Iowa,  579;  People  v.  Richard, 
1  Mich.  222;  VFri^Af  v.  State,  5  Ind.  528.  The  reason  why  a  conviction 
cannot  be  had  for  the  conspiracy  to  commit  a  felony,  or  for  an  attempt 
to  commit  a  felony,  when  it  appears  that  the  felony  was  actually  com- 
mitted, is  that  an  acquittal  for  the  minor  offense  would  not  bar  a  sub- 
sequent indictment  for  the  major,  and  consequently  the  accused  might 
be  put  twice  in  jeopardy  for  acts  which  were  all  constituent  parts  of  one 
offense.  On  the  other  hand,  a  conspiracy  to  commit  an  oflense  of  the 
same  grade  does  not  merge  in  the  consummated  offense;  and  upon  an 
indictment  for  the  offense  which  was  the  object  of  the  conspiracy,  the 
accused  can  pl^ad  a  conviction  or  acquittal  upon  the  indictment  for  the 
conspiracy,  and  the  plea  would  be  a  good  bar. 

In  the  present  case  there  is  no  occasion  to  look  into  the  evidence  to  see 
whether  the  larceny  proved  upon  the  trial  was  a  larceny  in  which  Gard- 
ner was  one  of  the  principals.  The  question  made  at  the  trial,  and  re- 
viewable here,  arises  exclusively  upon  the  face  of  the  indictment.  So 
far  as  appears  from  the  indictment,  Gardner  did  not  take  any  part  in  the 
larceny.  The  larceny  was  committed  by  Slone,  together  with  the  "divers 
other  evil-disposed  persons,"  among  whom  neither  Gardner  nor  Haines 
are  included  by  the  language  of  the  indictment;  and  Gardner's  only  of- 
fense was  the  conspiracy.  Upon  the  averments  of  the  indictment,  Gard- 
ner could  not  be  convicted  of  the  felony.  Even  if  he  were  charged  as  an 
accessory  before  the  fact,  he  could  not  be  convicted  of  the  felony.  Matth. 
Crim.  liw,  9;  Norton  v.  People,  8  Cow.  137.  If  he  should  be  indicted 
again  for  the  same  transaction  as  an  accessory  to  the  felony  before  the 
fact,  a  plea  of  a  conviction  or  acquittal  upon  the  present  indictment  would 
be  a  perfect  bar.  Neither  the  rule  of  merger,  nor  the  reasons  upon  which 
it  rests,  have  any  application  to  the  present  case,  and  the  exception  to 
the  ruling  of  the  court  below  was  not  well  taken. 

There  is  no  merit  in  the  objection  that  the  indictment  fails  to  charge 
an  overt  act  in  furtherance  of  the  conspiracy.  An  indictment  for  con- 
spiracy, to  be  good  under  the  statute,  must  charge  that  the  conspiracy 
was  to  do  some  act  made  criminal  by  the  laws  of  the  United  States,  and 
must  state  with  sufficient  certainty  the  facts  to  show  that  such  a  criminal 
act  was  the  object  of  the  conspiracy.  It  is  usual  to  set  out  the  overt  acts, 
those  acts  which  may  have  been  done  by  any  one  or  more  of  the  con- 
spirators in  pursuance  of  the  conspiracy,  and  in  order  to  effect  the  com- 
mon purpose;  but  this  is  not  requisite  if  the  indictment  charges  what  is 
in  itself  an  unlawful  conspiracy.  The  offense  is  complete  on  the  con- 
summation of  the  conspiracy,  and  the  overt  acts  may  be  either  regarded 
as  matters  of  aggravation  or  disregarded  as  surplusage.  Where  an  indict- 
ment for  a  conspiracy  does  not  set  forth  the  object  specifically,  and  show 
that  such  object  is  a  legal  crime,  it  should  particularly  set  forth  the  means 
to  be  used  by  the  conspirators,  and  show  that  these  means  are  criminal. 
Lairibert  v.  People^  9  Cow.  578;  Com.  v.  Hunt,  4  Mete.  125.  In  this  in- 
dictment, however,  the  averment  of  the  commission  of  the  larceny,  which 
was  the  object  of  the  conspiracy,  is  an  ample  averment  of  an  overt  act. 
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It  appeared  in  evidence  upon  the  trial  that  the  chattds,  the  larceny 
of  which  was  the  object  of  the  conspiracy,  were  at  the  time  in  the  pos- 
session of  the  collector  of  customs,  at  the  custom-house  at  Ogdensburg, 
having  been  seized  by  the  collector  as  smuggled  merchandise  preparatory 
to  the  institution  of  proceedings  for  forfeiture  and  condemnation.  The 
chattels  were  therefore  in  the  possession  of  an  officer  of  the  United  States, 
and  his  possession  was  in  law  the  possession  of  the  United  States;  and 
the  United  States  had  a  sufficient  special  property  in  them  to  warrant  the 
averment  of  the  indictment.  Possession  is  sufficient  evidence  of  title;  and 
if  goods  are  stolen  from  a  thief  they  may  be  described  as  the  property 
of  the  thief  in  whose  possession  they  were  when  stolen,  or  of  the  true 
owner,  at  the  election  of  the  pleader.  Ward  v.  People,  3  Hill,  396.  There 
was  no  error  in  the  rulings  excepted  to  upon  the  trial,  and  the  judgment 
is  accordingly  affirmed. 


United  States  r.  Gardner. 
(Cfrcutt  Court,  N.  D.  New  TorJc    May  89, 189a) 

1.  BuuqqijTSO — Indiotmbkt— Deschiptioh  o»  Propbrtt. 

An  indictment  for  smuggling  **  smoking  opium  "  and  **  prepared  opium  "  sufficiently 
describes  dutiable  merchandise  under  23  U.  8.  St  at  Large,  p.  495.  S  2502,  prescrib- 
ing a  duty  on  "  opium  prepared  for  smoking,  and  all  other  preparations  of  opium  not 
specially  enumerated  or  provided  for  in  this  act. " 

2.  Eyid&ncb— Adscibbibilitt. 

Defendant,  being  caught  with  smuggled  opium  in  his  possession,  represented  to 
the  officer  that  he  was  acting  under  instructions  of  a  government  officer,  and  asked 
him  to  telegraph  about  the  matter.  The  reply  to  the  telegram  stated  that  defend- 
ant was  not  acting  under  instructions,  and  that  his  false  statement,  coupled  with 
his  arrest  while  in  the  act  of  smuggling,  was  strong  evidence  of  his  guilt.  The  tel- 
egram and  reply  were  shown  defendant,  and  on  his  trial  were  admitted  in  evidence. 
Held  that,  though  that  part  of  the  reply  expressing  an  opinion  of  defendant's  guilt 
might  have  been  inadmissible  if  objected  to  on  the  ground  that  it  was  not  respon- 
sive to  the  telegram,  yet  the  court  was  justified  in  assuming  at  the  time  it  was  ad- 
mitted that  evidence  would  be  offered  as  to  defendant's  statements  or  silence  when 
the  reply  was  shown  him,  which  would  have  made  it  admissible, 
a  Same— Waivbb  o»  Ebror. 

In  such  case,  the  evidence,  on  the  assumption  of  the  introduction  of  which  the  tel- 
egram and  reply  were  admitted,  not  having  in  fact  been  introduced,  defendant 
should  have  moved  to  have  the  admitted  evidfence  withdrawn  from  the  jury.  Not 
having  done  so,  he  cannot  complain. 

Error  to  the  District  Court. 

Richard  Orofideyy  for  plaintiff  in  error. 

John  E.  Smith,  Asst.  U.  S.  Atty. 

Wallace,  J.  This  is  a  writ  of  error  to  review  a  judgment  of  the 
district  court  whereby  the  defendant  below  was  convncted  of  the  offenses 
of  smuggling  and  concealing  smuggled  goods,  and  sentenced  to  impris- 
onment for  a  term  of  four  years.  The  indictment  contains  nine  counts. 
At  the  close  of  the  evidence  the  court  instructed  the  jury  to  render  a 
verdict  of  acquittal  as  to  the  seventh,  eighth,  and  ninth  counts.     The 
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other  counts  charge  the  defendant  below  with  having  smnggled  into  the 
United  States  at  different  times  merchandise  subject  to  duty  by  law,  de- 
scribed in  some  of  them  as  a  specified  number  of  pounds  of  "smoking 
opium,"  and  in  others  as  "prepared  opium,"  knowing  that  the  duty  due 
and  payable  thereon  had  not  been  paid  or  accounted  for,  and  with  con- 
cealing the  opium,  knowing  that  it  had  been  imported  contrary  to  law. 
The  court  was  asked  upon  the  trial  to  instruct  the  jury  to  acquit  him  as 
to  the  remaining  counts  of  the  indictment,  upon  the  ground  that  the  in- 
dictment did  not  desciibe  any  dutiable  merchandise,  there  being  no  duty 
imposed  by  statute  upon  any  such  article  as  "smoking  opium"  or 
"prepared  opium."  The  court  refused  so  to  instruct  the  jury,  and  the 
first  point  now  urged  is  that  this  refusal  was  error.  The  act  of  March  8, 
1883,  (22  U.  8.  St.  at  Large,  495,)  by  section  2602,  classifies  and  sub- 
jects opium  to  duty  as  follows: 

"Opium,  crude,  *  *  *  one  dollar  per  pound.  ♦  ♦  ♦  Opium,  pre- 
pared for  smoking,  and  all  other  preparations  of  opium  not  specially  enum- 
erated or  provided  for  in  this  act,  ten  dolJars  per  pound.  *  *  «  Opium, 
aqueous,  extract  of,  for  medicinal  uses,  and  tincture  of,  as  laudanum,  and  all 
other  liquid  preparations  of  opium  not  specially  enumerated  or  provided  for 
in  this  act,  forty  per  centum  ad  valorem.^* 

It  cannot  for  a  moment  be  doubted  that  under  the  statute  opium, 
whether  crude  or  prepared  in  a  solid  or  liquid  form,  is  dutiable;  and 
it  is  obvious,  therefore,  that  an  indictment  which  describes  the  merchan- 
dise smuggled  and  concealed  as  "smokingopium,"  or  "prepared  opium," 
describes  it  sufficiently  to  denote  that  the  merchandise  was  within  the 
classification  of  dutiable  merchandise.  The  rule  of  criminal  pleading 
is  that,  where  chattels  are  the  subject  of  an  ofiense,  as  in  larceny,  they 
must  be  described  specifically  by  the  names  usually  appropriated  to 
them,  and  the  number  and  value  of  each  species  or  particular  kind  of 
goods  must  be  stated.  The  present  indictment  fully  complies  with  the 
requirements  of  this  rule.  The  description  of  the  merchandise  is  cer- 
tainly as  full  and  specific  as  it  would  be  if  it  had  been  described  as  so 
many  pounds  of  opium  "prepared  for  smoking,"  or  of  "a  preparation  of 
opium."  • 

It  is  insisted  that  the  court  below  erred  in  receiving  in  evidence  upon 
the  trial  the  telegraphic  message  sent  by  Mr.  Winslow,  a  special  treasury 
agent,  and  the  reply  in  answer  thereto.  These  were  admitted  against 
the  objections  of  the  defendant,  and  the  exception  to  the  ruling  raises 
the  question  of  the  competency  and  materiality  of  the  evidence.  The 
case  made  upon  the  trial  was  this:  The  revenue  officers  of  the  United 
States  had  seized  within  the  coUeciion  district  of  Cape  Vincent  two  lots 
of  opium  in  boxes.  One  lot,  at  the  time  of  seizure,  was  being 
transported  in  a  sleigh,  accompanied  by  the  defendant  and  one  Ephraim 
Gardner,  a  relative  of  his;  the  other  lot  was  concealed  in  a  barn  belong- 
ing to  Ephraim  Gardner.  It  was  shown  that  the  defendant  and  Eph- 
raim Gardner,  while  passing  under  assumed  names,  had  been  concerned 
in  removing  the  opium  from  the  Canada  side  of  the  St.  Lawrence  river 
to  the  American  side.  When  the  defendant  was  arrested  he  represented, 
v.42F.no.l4— 68 
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in  substance,  that  he  had  formerly  been  a  government  oflBcer,  and  was 
acting,  at  the  instigation  of  certain  government  officers,  as  a  confederate 
of  Canadian  opium  smugglers,  with  a  view  to  break  up  the  operations 
of  the  smugglers,  and  effect  the  seizure  of  their  opium;  and  he  asked 
Mr.  Winslow  to  tel^raph  to  one  Ayres^  a  special  agent  of  the  treasury 
department,  at  San  Francisco,  and  ask  him  if  he  (the  defendant)  was 
not  acting  under  instructions.  Mr.  Winslow  accordingly  sent  a  tele- 
gram, and  received  a  reply  from  Mr.  Ayres.  The  day  after  the  reply 
was  received  the  message  and  the  reply  \yere  sb^wn  to  the  defendant. 
The  reply,  in  substance,  was  that  the  defendant  was  not  acting  under  the 
direction  or  with  the  knowledge  or  approval  of  Mr.  Ayres,  and  that  his 
false  statement  in  that  regard,  coupled  with  his  arrest  in  the  act  of 
smuggling,  was,  to  the  mind  of  Mr.  Ayres,  strong  evidence  of  his  guilt. 
Inasmuch  as  no  evidence  was  offered  on  the  part  of  the  defendant  to  con- 
trovert the  facts  which  had  been  shown  on  the  part  of  the  government, 
and  as  the  evidence  showing  that  the  defendant  had  brought  the  opium 
clandestinely  from  Canada  into  this  country,  and  had  concealed  some  of 
it,  and  was  about  removing  the  rest,  was  overwhelming,  it  would  seem 
that  his  false  statements  as  to  the  nature  of  his  connection  with  the 
transaction  were  of  but  little  importance  either  as  tending  to  show  that 
he  was  a  participant  in  smuggling  the  opium  or  was  actuated  by  a  crim- 
inal intent.  The  message  was  sent  by  his  request.  He  lett  it  to  the  dis- 
cretion of  Mr.  Winslow  to  frame  the  inquiry,  and  in  effect  he  authorized 
Mr.  Winslow  to  regard  the  reply  to  be  made  by  Mr.  Ayres  as  his  own 
statement.  If  the  part  of  the  reply  of  Mr.  Ayres  which  was  not  prop- 
erly responsive  to  the  inquiry,  and  which  gave  Mr.  Ayres'  own  opinion 
of  the  guilt  of  the  defendant,  was  inadmissible,  the  objection  should 
have  been  put  upon  that  ground.  But  the  ruling  can  be  vindicated 
upon  another  consideration.  When  the  ruling  was  made  it  had  been 
proved  that  the  message  and  reply  had  been  shown  the  defendant,  and 
the  court  was  justified  in  assuming  that  testimony  would  be  offered  by 
the  government  respecting  the  statements  or  silence  of  the  defendant 
when  the  papers  were  exhibited  to  him.  Such  testimony  would  cer- 
tainly have  rendered  the  message  and  reply  admissible.  When  such 
testimony  was  not  introduced,  a  motion  should  have  been  made  to  strike 
out  the  evidence,  or  instruct  the  jury  to  disregard  it.  If  such  a  motion 
had  been  made,  the  testimony  which  would  have  rendered  it  competent 
might  have  been  supplied.  Not  having  made  such  a  motion,  the  de- 
fendant cannot  justly  complain  of  a  ruling  which  was  not  necessarily  er- 
roneous when  it  was  made.     The  judgment  is  affirmed. 
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United  States  v.  Hartley. 

(DUtrtct  Court,  JT.  2>.  MissUsippU  W,  D.    June  15, 1890.) 

1.  POST-OfFICE— LA.RCENT  FROM  MAILS— CONSTRUCTION  OF  STATUTE. 

Rev.  Bt.  U.  S.  S  5467»  provides:  "Any  person  employed  in  any  department  of  the 
postal  service  who  shall  secrete,  embezzle,  or  destroy  any  letter  *  *  •  which 
shall  contain  any  note,  bond,  •  •  ♦,  "—but  provides  no  penalty  after  such  clause. 
After  a  semicolon,  it  further  provides:  '^Any  such  person  who  shall  steal  or  take 
away  of  the  things  aforesaid  out  of  any  letter,  •  •  •  shall  be  punished,  ^  etc. 
Held  that,  since  there  is  no  penalty  attached  to  the  first  clause,  the  section  only 
covers  the  offense  described  in  the.second  clause,  of  stealing  or  taking  away. 

2.  Samb—Indictment. 

Where  an  indictment  under  such  section  charges  that  defendant  **did  secrete, 
embezzle,  and  destroy'*  certain  letters,  etc.,  ** within  (he  intent  and  meaning  of  sec- 
tion 5467,  Revised  Statutes  of  the  United  States, "  the  recital  of  such  section  will 
be  considered  surplusage,  and  the  indictment,  though  not  good  under  said  section 
5467,  will  be  considered  sufficient  under  section  8891,  which  provides  that  **any  per- 
son employed  in  any  department  of  the  postal  service  who  shall  unlawfully  detain, 
delay,  or  open  any  letter,  packet,  ♦  ♦  ♦  or  who  shall  secrete,  embezzle,  or  de- 
stroy any  such  letter,  packet,    •   *   *    shall  be  punished,  **  eto. 

On  Motion  to  Quash  Indictment. 

Rev.  St.  U.  S.  §  5467,  provides:  "Any  person  employed  in  any  de- 
partment of  the  postal  service  who  shall  secrete,  embezzle,  or  destroy  any 
letter  *  *  *  which  shall  contain  any  note,  bond,  *  *  *;  any 
such  person  who  shall  steal  or  take  any  of  the  things  aforesaid  out  of 
any  letter,  *  *  "  *  shall  be  punished,"  etc.  Section  3891  provides: 
**Any  person  employed  in  any  department  of  the  postal  service  who 
shall  unlawfully  detain,  delay,  or  open  any  letter,  packet,  *  *  *  or 
who  shall  secrete,  embezzle,  or  destroy  any  such  letter,  packet,  *  *  * 
shall  be  punished,"  etc. 

Henry  G.  NUes,  U.  S.  Dist.  Atty. 

Edward  Mayes,  for  defendant. 

Hill,  J.  The  questions  for  decision  now  presented  arise  upon  the 
defendant's  motion  to  quash  the  indictment.  The  indictment  charges 
that  the  defendant,  on  the  17th  day  of  June,  1887,  within  this  district, 
did  secrete,  embezzle,  and  destroy  certain  letters  intrusted  to  him,  and 
which  then  and  there  came  into  his  possession,  and  which  were  then 
and  there  intended  to  be  conveyed  by  the  mail,  which  said  letters  then 
and  there  contained  articles  of  value  within  the  intent  and  meaning  of 
section  5467,  Rev.  St.  U.  S.,  a  more  particular  description  of  which 
said  letters  and  contents  to  the  grdnd  jurors  were  unknown;  the  said 
George  A.  Hartley  then  and  there  being  a  clerk  in  the  post-office  of  the 
United  Slates  at  Lyon,  in  said  district,  contrary  to  the  form  of  the  stat- 
ute of  the  United  States,  and  against  the  peace  and  dignity  of  the  United 
States.  The  grounds  of  the  motion  to  quash  the  indictment,  as  stated, 
are:  (1)  The  indictment  does  not  charge  that  the  acts  set  forth  were 
done  feloniously.  (2)  That  the  indictment  does  not  charge  that  the  ar- 
ticles were  taken  out  of  the  letters.  (3)  That  the  indictment  does  not 
sufficiently  describe  the  contents  of  the  letters.  (4)  Because  that,  as  to 
the  first  count  in  the  indictment,  the  charge  therein  contained  is  self- 
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contradictory  in  this,  that  the  averment  is  that  the  defendant  did  se- 
crete, embe:^e,  and  destroy  the  articles  therein  contained.  The  offense 
charged  is  not  a  felony,  but  a  misdemeanor.  Hence  the  ground  for  the 
motion  is  not  well  taken.  This  ground  for  the  motion  would  be  well 
taken  if  the  indictment  were  based  on  the  latter  clause  of  section  6467. 

There  is  a  difiference  of  opinion  among  the  judges  who  have  passed 
upon  this  question — Mrst.  By  Judge  Pardee,  of  this  circuit,  in  the  case 
of  U.  S.  V.  L(mg,  10  Fed.  Rep.  879,  in  which  he  holds  that  the  first 
clause  of  section  5467,  not  having  any  penalty  annexed  to  it,  is  inopera- 
tive. Secondly.  By  Judge  Brown,  of  the  eastern  district  of  Michigan, 
in  U.  8.  v.  Atkinson^  34  Fed.  Rep.  316,  in  which  he  holds  that  the  pen- 
alty which  was  annexed  to  the  first  clause  by  section  279  of  the  act  of 
June  8,  1872,  which  section  was  carried  into  the  Revised  Statutes,  was 
by  oversight  omitted  in  the  Revised  Statutes,  and  may  be  supplied  by 
implication.  The  third  decision  on  this  question  was  by  Judge  Simon- 
TON,  of  the  South  Carolina  district,  in  U.  S.  v.  Gnmery  35  Fed.  Rep.  59, 
in  which  it  is  held  that  the  only  ofiense  punishable  under  section  5467 
is  the  '^ stealing  or  taking"  by  a  postal  employe  of  the  articles  enumerated 
in  this  section  from  the  mail  intrusted  to  him,  which  mail  has  been  em- 
bezzled, secreted,  or  destroyed  by  him.  In  a  case  upon  which  there  is 
a  difference  of  opinion  among  the  judges  who  have  passed  on  the  ques- 
tion, and  in  which  there  is  some  doubt  as  to  the  proper  construction  to 
be  given  to  the  statute,  I  think  it  safer  to  follow  that  given  by  the  circuit 
judge  of  this  circuit,  and  therefore  hold  that,  for  the  want  of  the  penalty 
to  the  first  clause,  this  indictment  cannot  be  maintained  as  a  violation 
of  section  5467. 

But  the  charge  made  in  the  indictment  is  that  the  defendant  was  em- 
ployed as  a  clerk  in  the  post-oflSce  at  Lyon;  that  the  letters  were  in  his 
custody  as  such  clerk, — which  charge  is  substantially  the  same  offense 
as  is  described  in  section  3891,  and  creates  the  offense,  although  the 
package,  letter,  or  mail  does  not  contain  anything  of  value,  and  fixes  the 
punishment  at  a  fine  of  not  more  than  $500,  or  by  imprisonment  for  not 
more  than  one  year,  or  by  both.  The  statement  made  in  the  indictment 
that  the  letters  contained  the  articles  mentioned  in  section  5467  may  be 
considered  as  surplusage,  and  when  so  considered  the  indictment  is  suf- 
ficient under  section  8891;  and  for  this  reason  the  motion  to  quash  the 
indictment  will  be  overruled,  and  the  defendant  held  to  answer  the  same 
as  if  it  were  an  indictment  under  section  3891. 
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Hob  et  ol.  9.  Cranston. 
(Cfroiitt  Court,  2>.  ConnecHleuU    June  28,  18Q0.) 

1.  PATBVTS  »0B  Invbntiohs— Patentability— Invention. 

Letters  patent  No.  216,787,  issued  June  24, 1879,  to  George  C.  Gill  for  an  ImproTe- 
ment  in  apparatus  for  stopping  and  reversing  machinery,  consisting  of  two  pullevs 
on  the  driving  shaft,  one  fast  and  one  loose,  a  belt,  with  a  fork  and  lever  for  shift- 
ing it,  and  a  vibrating  frame,  carrying  a  f riotionally  acting  wheel,  the  shaft  of 
whioh  is  geared  with  the  loose  puUey,  are  not  invalid  for  want  of  invention. 
8.  Bams— Intbinoembnt. 

Said  patent  is  infringed  by  a  device  which  differs  from  the  patented  machine 
only  in  using  a  friction  wheel  instead  of  a  cog-wheel  in  the  gearing. 

In  Equity. 

M.  H.  Phdp8,  for  complainants. 

Frederick  E.  Tasker  and  Donald  G.  Perkins^  for  defendant. 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  defendant  from 
the  alleged  infringement  of  letters  patent  No.  216,787,  dated  June  24, 
1879,  to  George  C.  Gill,  assignor  to  R.  Hoe  &  Co.,  for  an  improvement 
in  apparatus  for  stopping  and  reversing  machinery.  The  apparatus  is 
designed  to  be  used  mainly  upon  printing-presses,  and  to  enable  the 
operator  to  quickly  stop  and  reverse  the  press  if  a  sheet  of  paper  has  been 
improperly  fed  to  it.  The  description  of  the  improvement  which  is  con- 
tained in  the  specification  cannot  be  understood  without  constant  refer- 
ence to  the  drawings,  and  I  therefore  use,  slightly  abbreviated,  the  clear 
description  which  is  contained  in  the  testimony  of  the  plaintiff's  expert, 
Mr.  Henry  B.  Renwick: 

"There  are  many  machines  which  require  to  be  reversed  or  have  their 
wheels  turned  in  opposite  directions  or  stopped,  while  the  motor  shaft  13  al- 
ways revolving  in  the  same  direction.  The  Gill  invention  performs  this  duty 
by  the  aid  of  only  two  pulleys  on  the  driving  shaft,  and  a  single  belt,  capable 
of  transferring  the  motion  of  the  motor  shaft  to  the  driving  shaft.  On  the, 
driving  shaft  there  are  two  pulleys.  The  one  nearest  to  the  frame  of  the 
printing-press  is  a  fast  pulley,  keyed  upon  the  shaft.  The  outer  pulley  on 
this  driving  shaft  is  a  loose  pulley;  that  is,  one  free  to  revolve  upon  the  shaft 
as  a  journal,  or  one  which  will  permit  the  shaft  to  revolve  in  either  direction 
while  the  pulley  stands  still.  A  belt  connects  the  motor  shaft  with  either 
pulley  on  the  driving  shaft  at  the  will  of  the  attendant;  the  belt  being  shifted 
by  means  of  a  shifting  lever,  which  carries  a  fork  that  embraces  the  belt. 
When  the  fork  is  shifted  into  its  position  nearest  the  frame  of  the  printing- 
press,  the  lower  part  of  the  belt  is  on  the  fast  pulley,  and  when  this  fork  is 
in  the  position  furthest  from  the  machine  the  belt  is  shifted  upon  the  loose 
pulley.  In  order  to  reverse  the  motion  of  the  drfving  shaft,  as  the  fast  and 
loose  pulleys  both  revolve  in  the  same  direction  under  the  operation  of  the 
motor  shaft,  it  was  necessary  to  make  some  connection  between  the  loose  pul- 
ley and  the  driving  shaft,  so  that  the  revolution  of  the  loose  pulley  should 
drive  the  driving  shaft  in  a  direction  opposite  to  that  of  the  loose  pulley  and 
of  the  motor  shaft.  Mr.  Gill  devised  means,  combined  with  the  pulleys  and 
shafts  and  belt,  which  will  perform  this  duty.  On  the  left-hand  side  of  the 
fast  and  loose  pulleys  of  the  driving  shaft  there  is  mounted  what  the  patent 
calls  a  *  vibrating  frame.'  This  frame  carries  a  shaft  which  has  at  one  end  a 
friction  wheel  or  friction  gearing,  and  at  the  other  end  a  cog-wheel,  [this  frio* 
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tion  gearing  is  the  wheel  22  of  the  3d  claim,]  and  there  is  provided  in  the 
machiile  a  lever,  by  means  of  wliich  this  vibrating  frame  can  be  vibrated  by 
the  hand  of  an  attendant;  its  range  of  vibration  being  so  great  that  at  one 
time  the  friction  gear  carried  by  the  vibrating  frame  sliall  be  in  gear  witli  a 
friction  surface  making  part  of  the  fast  pulley  on  the  driving  shaft,  and  that, 
when  the  vibrating  frame  is  moved  in  the  other  direction,  said  friction  gear 
in  the  vibrating  frame  will  be  out  of  contact  with  the  friction  surface  on  the 
fast  pulley.  Kow  if,  when  the  friction  surfaces  are  in  contact,  that  one  on 
the  vibrating  frame  could  be  driven  in  the  same  direction  as  the  loose  pulley 
is  driven,  and  by  motion  derived  from  the  loose  pulley,  then  the  fast  pulley 
would  be  driven  in  the  opposite  direction  to  the  loose  pulley,  and  the  motion 
of  the  driving  shaft  and  the  machine  would  be  reversed.  In  order  to  perform 
this  duty,  Mr.  Gill  secured  to  the  loose  pulley,  so  that  it  would,  turn  with  it, 
a  cog-wheel,  and  this  cog-wheel  gears  into  another  cog-wheel,  and  this  second 
cog-wheel  gears  into  a  third  cog-wheel,  which  latter  is  the  wheel  that  is  car- 
ried by  the  vibrating  frame.  In  consequence  of  this  construction,  the  shaft 
upon  the  vibrating  frame,  with  its  friction  gear,  revolves  in  the  same  direc- 
tion us  the  loose  pulley.  If  we  now  suppose  the  belt  shifted  upon  the  fast 
pulley,  then  the  fast  pulley  and  the  driving  shaft  will  be  driven,  what  I  call, 
•ahead.'  Xow,  if  it  be  desired  to  stop  the  machine,  the  attendant  shifts  the 
belt  to  the  loose  pulley,  when  it  will  be  revolved  aimlessly,  and  the  driving 
shaft  will  stand  still.  If  he  now  desires  to  turn  the  driving  shaft  and  the 
fast  pulley  in  the  opposite  direction,  he  brings  the  vibrating  frame  into  such 
position  that  the  friction  gear  supported  by  it  will  engage  with  the  friction 
surface  on  the  fast  pulley.  Then  the  loose  pulley  will  no  longer  revolve  aim- 
lessly, but,  by  means  of  the  gearing  before  described,  will  drive  the  fast  pulley 
and  the  driving  shaft  in  the  opposite  direction  from  that  in  which  the  loose 
pulley  is  being  driven,  thus  reversing  the  motion  of  the  driving  shaft  and  of 
the  machine.  If  it  be  now  desired  to  stop  the  machine,  all  that  is  necessary 
is  to  shift  the  position  of  the  vibrating  frame  so  that  the  friction  gear  thereon 
is  out  of  contact  with  the  fast  pulley,  and  the  machine  and  driving  shaft  will 
stop,  although  the  loose  pulley  still  revolves.  If  it  be  now  desired  to  make 
the  machine  go  ahead  again,  the  belt  is,  by  means  of  the  shipper  and  fork, 
shifted  from  the  loose  to  the  fast  pulley;  and  it  will  be  noticed  that  these  three 
operations  are  performed  by  the  use  of  a  single  pulley  on  the  motor  shaft,  of 
a  single  belt,  and  of  only  two  pulleys,  one  fast  and  one  loose,  on  the  driving 
shaft." 

The  second  and  third  of  the  five  claims  of  the  patent  are  alone  said  to 
be  infringed,  and  are  as  follows : 

"(2)  The  combination,  with  the  belt,  18,  the  driving  shaft,  and  its  fast  and 
loose  pulleys,  of  the  vibrating  frame,  carrying  a  frictionally-acting  wheel,  and 
gearing  connecting  the  shaft  of  said  wheel  with  the  loose  pulley,  substantially 
as  described.  (8)  The  combination,  with  the  bell,  18,  and  a  device  for  shift- 
ing the  same,  of  the  driving  shaft.  20.  fast  and  loose  pulleys,  and  a  vibrating 
frame  carrying  a  wheel,  as  22,  the  shaft  of  which  is  geared  with  the  loose 
pulley,  all  substantially  as  described." 

The  elements  which  are  combined  in  the  third  claim  are  the  belt,  a 
device  for  shifting  the  belt,  which  is  the  fork  and  lever,  the  driving  shaft, 
a  fast  pulley,  and  a  loose  pulley;  the  vibrating  frame  carrying  a  friction 
gear,  which  engages  with  a  friction  surface  attached  to  or  making  part 
of  the  fast  pulley,  the  shaft  of  the  frame  being  geared  with  the  loose 
pulley  by  means  of  gearing,  substantially  such  as  is  described,  so  that 
the  friction  gear  revolves  in  the  same  direction  as  the  loose  pulley.     The 
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elements  of  the  second  claim  are  the  same,  with  the  exception  of  the  fork 
and  lever.  The  printing-press  of  the  defendant  has  a  belt,  a  fork  and 
lever  for  shifting  the  belt,  a  driving  shaft,  a  fast  and  a  loose  pulley,  a  vi- 
brating frame  carrying  a  shaft  provided  at  one  end  with  a  friction  gear 
and  at  the  other  end  with  a  cog-wheel.*  The  vibrating  frame  can  be 
moved  towards  and  away  from  the  fast  pulley,  and  when  it  ift.  nearest 
to  the  pulley  its  friction  gear  is  in  contact  with  the  surface  of  the  fast 
pulley.  The  shaft  on  the  vibrating  frame  is  driven  from  the  loose 
pulley,  being  so  geared  with  it  that  the  friction  gear  revolves  in  the  same 
direction  as  the  loose  pulley.  A  cog,  called  in  the  case  "the  small  iron 
cog, ''is  driven  from  the  loose  pulley  by  friction  gearing,  viz.,  the  fric- 
tion surface  of  the  loose  pulley  and  a  little  pulley  keyed  upon  the  same' 
shaft  as  the  cog,  and  this  iron  cog  gears  into  a  cog-wheel  on  the  vibrating 
shaft.  The  apparatus,  which  was  patented  to  the  defendant  in  1883,  is 
the  same  as  the  plaintiffs',  except  as  to  the  means  for  driving  the  iron 
cog.  In  the  plaintiffs'  device  this  cog  is  driven  by  another  cog  keyed  to 
the  loose  pulley,  instead  of  by  friction  gearing. 

The  important  question  in  the  case  is  that  of  patentability.  The  de- 
fendant does  not  insist  that  the  particular  combination  existed  before  the 
Gill  invention,  but  that  stopping  and  reversing  mechanism  was  well 
known,  and  consisted  of  fast  and  loose  pulleys,  a  shifting  device,  gears 
which  transmitted  motion,  so  that  the  driving  shaft  should  be  driven  in 
a  reverse  direction,  for  which  purpose  a  vibrating  frame  had  been  used, 
and  therefore,  whenever  it  was  required  in  a  particular  machine  to  stop 
and  reverse,  the  skilled  mechanic  knew  how  to  adapt  his  machine  to  the 
necessities  of  the  particular  case.  These  general  statements  in  regard  to 
the  elernents  of  the  combination  are  true,  but  it  is  necessary  to  look  more 
closely  into  the  history  of  the  art,  to  see  what  had  been  reached,  and 
thence  to  ascertain  whether  the  character  of  the  new  combination  was 
such  as  to  be  within  the  scope  of  mere  mechanical  knowledge  and  of  ex- 
pected skillful  adaptation  of  known  means  to  ends. 

The  defendant  introduces  the  stopping  and  reversing  mechanism  in 
divers  existing  machines,  books,  and  patents  which  show  the  state  of  the 
art  in  machines  of  this  kind  before  the  Gill  invention.  The  C.  B.  Rog- 
ers &  CJo.,  the  Hopkins  &  Allen,  and  the  Sibley  planers,  the  Tilton  and 
the  Soger  patents,  have  no  vibrating  frame,  but,  as  a  consequence,  have 
three  pulleys,  so  that  the  belt  may  be  easily  transferred  from  the  fast  to 
the  loose  pulley.  In  the  "Model  of  Lathe  Head"  the  revolution  of  the 
lathe  spindle  can  be  made  at  different  velocities,  and  can  be  stopped ,  but 
cannot  be  reversed.  It  has  but  one  pulley,  and  cannot  be  altered  so  as 
to  reverse  the  motion  of  the  shaft,  without  making  a  new  and  different 
machine.  No.  59  in  "Brown's  Mechanical  Movements"  is  also  for  using 
a  shaft  with  varying  velocities,  and  has  three  pulleys  and  no  vibrating 
frame.  The  mechanism  of  .the  "Sibley  Lathe  Head"  both  stops  and  re- 
verses the  motion  of  a  shaft.  It  has  one  pulley,  and  of  course  no  shipper. 
It  has  a  vibrating  frame  which  carries  two  sets  of  gears, — one  for  moving 
the  shaft  in  one  direction,  and  the  other  for  moving  it  in  another  direction. 
The  Williamson  patent  is  the  only  other  patent  relied  upon  in  the  argu- 
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ment.  It  has  no  reversing  apparatus.  There  is  thus  no  mechanism 
which  both  stops,  starts,  and  reverses  a  machine  by  the  use  of  two  pulleys, 
one  fast  and  one  loose,  and  a  vibrating  frame  which  throws  in  and  out 
of  operation  a  single  set  of  gears,  which,  when  put  in  motion  by  the  loose 
pulley,  cause  the  fast  pulley  to  revolve  in  the  opposite  direction  to  the 
loose  puUey .  The  Gill  mechanism  is  a  simple  and  compact  method  of 
stoppid^  and  reversing,  has  but  one  train  of  reversing  gear,  and  gives  the 
operator  prompt  and  easily-managed  control  of  the  press.  The  impor- 
tant elements  which  give  the  combination  its  superiority  are  the  vibrating 
frame  and  the  friction  gear,  which  acts  upon  the  friction  surface  of  the 
fast  pulley,  or,  as  they  are  called  in  the  second  claim,  "the  vibrating 
•frame,  carrying  a  frictionally  acting  wheel.''  The  elements  of  the  com- 
bination have  never  been  thus  brought  together  before,  and  the  arrange- 
ment produces  an  important  result,  without  unnecessary  wear  and  tear, 
and  without  loss  of  power,  and  by  a  simple  and  economical  combination 
of  parts,  which  is  easily  managed.  This  combination  in  the  use  of  the 
vibrating  frame  and  its  frictional  wheel  seems  to  me  to  have  been  the  result 
of  invention,  and  to  have  been  beyond  the  scope  of  mere  mechanical  skill. 

Upon  the  question  of  infringement,  the  only  difference  which  is  claimed 
by  the  defendant's  expert  to  be  of  importance  is  that,  instead  of  the  cog- 
wheel, 10,  in  Gill's  machine,  the  defendant  uses  a  friction  wheel,  which  is 
driven  by  the  surface  of  the  loose  pulley,  and  transmits  motion  to  the  iron 
cog.  These  two  kinds  of  gearing  were,  in  the  place  and  for  the  purpose  for 
which  they  were  there  used,  known  equivalents  or  substitutes- for  each 
other,  and,  unless  a  most  narrow  construction  should  be  given  to  the  Gill 
patent,  they  create  no  difference  between  the  two  devices. 

Let  there  be  a  decree  against  the  defendant  for  the  infringement  of  the 
second  and  third  claims,  and  an  accounting. 


Ashe  v.  Mutual  Lasting  Co.  d  oL 
iCircuit  Coartt  D,  Maine.    April  25,  l89a) 

Patbnts  for  iNVBTfTiONS— Who  Entitled  to—Confliotiwo  Claivs. 

Suit  was  brought  under  Rev.  St.  tJ.  S.  f  4915,  to  determine  whether  A.  or  Q.  ft  C. 
were  the  inventors  of  a  machine  for  which  a  patent  was  granted  to  G.  ft  C,  claim- 
ing** in  a  tack-strip  heading-machine,  the  combination  of  a  support  for  the  tack- 
strip,  consisting  of  a  disk  having  peripheral  teeth  to  engage  between  the  shanks  of 
the  strip,  a  clamping  iaw,  and  a  header.  **  The  evidence  showed  that  A.  was  the  first 
to  suggest  the  use  of  a  wheel  having  teeth  to  engage  between  the  shanks  of  the 
strip,  but  that  the  wheel  was  to  have  a  positive  movement,  which  was  found  to 
work  imperfectly,  while  in  the  perfected  machine  of  Q.  and  C.  the  strip  is  not  fed  by 
the  positive  movement  of  the  wheel,  but  the  wheel  is  moved  by  the  strip.  Held^ 
that  A.'s  claim  to  be  the  inventor  of  the  complete  machine  ia  not  austained,  and  his 
biUwUl  be  dismissed. 

In  Equity. 

Frederick  P.  FWi  and  James  H.  Lange^  for  oomplainant. 

TJiamaa  W.  Clarke^  for  defendants. 
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Colt,  J.  This  suit  is  brought  under  section  4915  of  the  Revised  Stat- 
utes. The  single  issue  raised  is  whether  the  complainant,  Robert 
Ashe,  is  the  first  and  original  inventor  of  the  following  subject-matter  of 
invention: 

"In  a  tack-strip  heading-machine,  the  combination  of  a  support  for  the 
tack-strip,  consisting  of  a  disk  having  peripheral  teeth  to  engage  between  the 
Bbanks  of  the  strip,  a  clamping  jaw,  and  a  header.*' 

On  June  26, 1884,  the  defendants,  Edward  F.  Grandy  and  George  W. 
Copeland*,  filed  a  joint  application  in  the  patent-ofifice  for  letters  patent 
for  a  machine  for  heading  tack-strij)s  which  embodied  the  invention  now 
in  suit;  and  on  July  11,  1884,  the  complainant,  Ashe,  likewise  made 
application  for  a  patent  covering  the  same  invention.  The  parties  were 
put  into  interference,  preliminary  statements  were  filed,  proofs  taken, 
and  the  cause  came  on  to  be  heard  before  the  examiner  of  interference, 
who  decided  that  Ashe  was  the  prior  inventor.  Thereupon  Grandy  and 
Copeland  appealed  to  the  board  of  examiners  in  chief,  who  reversed  the 
decision  of  the  lower  tribunal.  Ashe  thereupon  appealed  to  the  com- 
missioner of  patents,  who  affirmed  the  decision  of  the  examiners  in  chief, 
and  awarded  priority  of  invention  to  Grandy  and  Copeland.  This  suit 
was  afterwards  brought. 

The  sole  question  at  issue  is  one  of  fact.  It  appears  that  Copeland 
had  been  interested  for  some  years  in  perfecting  a  machine  for  heading 
tack-strips,  and  that  he  had  taken  out  a  number  of  patents  in  this  branch 
of  the  art.  In  December,  1883,  Grandy,  Ashe,  and  Joseph  E.  Crisp 
were  in  the  employ  of  Copeland,  and,  under  the  direction  of  Copeland, 
were  engage<l  in  designing  a  machine  for  heading  tack-strips.  Ashe  does 
not  deny  that  most  of  the  improvements  embodied  in  the  Copeland  and 
Grandy  machine  for  which  an  application  for  a  patent  was  made  on  June 
4,  1884,  and  a  patent  granted  July  10,  1888,  were  suggested  by  others, 
but  he  insists  that  he  was  the  first  to  conceive,  in  a  tack-heading  machine, 
the  combination  of  a  support  for  the  tack-strip,  consisting  of  a  wheel 
having  peripheral  teeth  to  engage  between  the  shanks  of  the  strip,  a 
clamping  jaw,  and  a  header.  In  deciding  upon  disputed  questions  of 
fact,  the  court  must  be  governed  by  the  weight  of  evidence,  taken  in 
connection  with  surrounding  circumstances  and  probabilities.  I  have 
carefully  considered  the  evidence  in  this  case,  both'  that  before  the  pat- 
ent-office, which  by  stipulation  is  made  a  part  of  this  record,  and  that 
introduced  in  support  of  the  present  bill,  and  I  am  satisfied  in  my  own 
mind  that  Ashe  has  failed  to  sustain  his  position  as  the  prior  inventor 
of  the  invention  in  controversy  as  against  the  defendants.  It  is  true  that 
Copeland  and  Grandy,  during  the  winter  of  1884,  had  been  using  clamp- 
ing jaws  to  hold  the  strip,  and  that  Ashe,  in  March,  1884,  was  the  first 
to  suggest  the  use  of  a  wheel  having  teeth  to  engage  between  the  shanks 
of  the  strip,  and  that  he  drew  a  plan  of  a  wheel  with  a  jaw  and  a  header, 
but  the  plan  was  wanting  as  to  details;  and  further,  and  more  important, 
in  the  Ashe  invention  the  wheel  was  to  have  a  positive  movement,  which 
was  found,  to  work  imperfectly.  In  the  perfected  machine  of  Grandy 
and  Copeland,  the  strip  is  not  fed  by  any  positive  movement  of  the  wheel. 
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but  the  wheel  is  moved  by  the  strip.  It  is  impossible  to  weigh  the  evi- 
dence of  Copelan(l,Grandy,  and  Crisp,  as  against  that  introduced  by  Ashe, 
without  reaching  the  conclusion  that,  while  Ashe  may  have  first  sug- 
gested the  use  of  a  wheel,  he  did  not  complete  and  perfect  in  a  practical 
tack-heading  machine  the  invention  which  he  now  claims.  I  do  not 
think  it  necessary  to  enter  into  the  details  of  the  evidence.  I  deem  it 
sufficient  to  state  the  conclusion  I  have  reached  upon  a  full  consideration 
of  the  facts.     The  bill  should  therefore  be  dismissed. 


DeDERICK  r.  SlEGMDND. 
(CircuU  Court,  N.  D.  New  York,    July  1, 1890.) 

I*ATBNTS  roB  IirvENTioNS— Patentability. 

The  second  claim  of  letters  patent  granted  September  21, 1880,  to  Albert  A.  Gehrt 
for  baling-press,  which  consists  of  **a  friction  plate  or  pressure  contrivance  for  ap- 
plying friction  to  the  traverser,  to  retard  ita  backward  movement, "  is  invalid,  be- 
cause not  limited  to  any  specific  devices. 

In  Equity. 

Church  &  Churchj  for  complainant. 

L.  HiU  and  Knight  Bro9.^  for  defendant. 

Wallace,  J.  The  second  claim  of  the  patent  in  suit,  (granted  to  Al- 
bert A.  Gehrt,  assignor,  dated  September  21,  1880,  for  "baling-press,") 
which  is  the  only  one  alleged  to  be  infringed,  is  as  follows: 

*'In  a  baling-press  in  which  the  traverser  is  reversed  in  whole  or  in  part  by 
the  reaction  or  back  expansion  of  the  pressed  material,  a  friction-plate  or 
pressure  contrivance  for  applying  friction  to  the  traverser,  to  retard  its  back- 
ward movement  and  prevent  shock,  substantially  as  described." 

In  baling-presses  in  which  the  traverser  is  reversed  by  the  reaction  or 
back  expansion  of  the  pressed  material,  the  rebound  is  sometimes  so 
strong  as  to  be  seriously  objectionable,  or,  as  stated  in  the  specifica- 
tion, "the  traverser  *is  reversed  with  a  severe  shock  to  the  frame  and 
power  connection."  The  subject  of  the  present  patent,  so  far  as  the  sec- 
ond claim  is  involved,  is  a  friction  plate  or  pressure  contrivance  for  re- 
tarding the  force  of  this  rebound.  The  movement  of  the  traverser  takes 
place  in  a  chamber.     The  patentee  says  in  his  specification: 

"To  remedy  this  defect,  I  apply  more  or  less  friction  to  the  traverser  during 
its  backward  movement,  and  thus  stop  its  jnotioii  gradually.  Various  in- 
strumentalities may  be  employed  in  carrying  out  this  idea;  but  I  prefer  to  ad- 
just the  lining  or  planking  (of  the  chamber)  by  means  of  an  adjusting  screw 
or  screws,  S,  so  as  to  cause  it  to  bear  upon  the  top  of  the  upper  rear  extension 
of  the  traverser,  as  shown  in  Fig.  1.  By  operating  the  screw,  the  lining  or 
planking  can  be  made  to  bear  more  or  less  tightly,  as  will  be  readily  under- 
stood. The  lining  or  planking  may  be  permanently  contracted,  if  desired, 
and  the  same  result  be  produced." 
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These  statements  comprise  the  whole  description  of  the  friction  plate 
or  pressure  contrivance.  Succinctly  stated,  what  the  specification  de- 
scribes is  this:  The  lining  of  the  chamber  in  which  the  movement  of 
the  traverser  takes  place  is  adjusted  inwardly  by  a  set-screw,  so  as  to  im- 
pinge upon  and  arrest  the  traverser  in  its  rebound,  or  the  chamber  is 
constructed  in  a  contracted  form  so  as  to  arrest  and  impede  the  move- 
ment of  the  traverser;  or  various  other  instrumentalities,  to  retard  the 
rebound  of  the  traverser,  which  are  not  mentioned,  may  be  employed. 
The  third  claim  of  the  patent  is  for  a  combination  of  the  friction  plate 
or  pressure  contrivance,  which  consists  of  the  lining  or  planking  adjusted 
by  a  set-screw,  with  the  traverser.  The  second  claim  must  therefore  be 
construed  as  one  for  some  other  pressure  contrivance  for  controlling  the 
rebound  of  the  traverser.  In  view  of  its  broad  terms,  it  cannot  be  re- 
stricted to  one  in  which  the  pressure  contrivance  consists  of  a  chamber 
of  a  permanently  contracted  form.  It  is  contended  for  the  complainant 
that  any  press  of  the  rebounding  traverser  type,  in  which  a  friction  plate 
or  pressure  contrivance  is  applied  to  the  traverser  to  retard  its  backward 
movement  and  prevent  shock,  falls  within  the  terms  and  scope  of  the 
claim,  and  is  an  infringement  of  it.  The  language  of  the  claim  is  such 
as  not  only  to  justify,  but  to  require,  this  scope  to  be  given  to  it,  and  it 
must  be  construed  as  one  for  the  application  of  friction  or  pressure  to 
the  traverser,  during  its  backward  movement,  by  any  and  every  device 
which  is  capable  of  more  or  less  retarding  such  movement;  and  this 
is«the  construction  placed  upon  the  claim,  in  considering  the  question 
of  infringement,  by  the  complainant's  expert  witness.  There  is  no  lim- 
itation in  the  claim  to  any  specific  devices,  but  the  claim  is  intended  to 
and  does  include  any  and  all  of  the  "various  instrumentalities"  by  which 
"more  or  less  friction"  may  be  applied  to  the  traverser.  In  other  words, 
the  claim  is  one  for  the  application  of  friction  to  retard  the  movement 
of  the  traverser,  unlimited  to  any  particular  form  or  character  of  mechan- 
ical means  for  effecting  such  application.  Such  a  claim  cannot  be  up- 
held.    The  bill  is  dismissed. 


Steam  Gauge  &  Lantern  Co.  v.  Williams. 

(CircuU  Court,  N.  D,  New  York.    June  26, 1890.) 

Patents  for  Inventions — Locomotite  Head-Liohts — Infrinoembnt. 

The  first  claim  of  letters  patent  issued  August  1, 1S82,  to  Edward  WUhelm,  for  an 
improvement  in  locomotive  head-lights  consisting  of  a  reflector,  provided  with  an 
opening  behind  the  burner,  whereby  light  is  emitted  backwardly  into  the  head-light 
case  for  illuminating  signal  plates,  is  not  infringed  by  a  device  wherein  the  light 
passes  into  the  head-lignt  case  through  an  enlargement  of  the  burner  hole,  since 
such  claim  must  be  restricted  to  hcud-lights  in  which  there  is  a  hole  in  the  reflector 
distinct  from  the  burner  and  chimney  holes,  in  order  to  give  it  novelty. 

Same— Patentable  Invention. 

The  second  claim  of  said  patent,  for  the  combination  with  such  reflector  of  ''an 
auxiliary  reflector  whereby  the  light  emitted  baclrvvardly  through  such  opening  is 
directed  towards  the  signal  plates, "  is  void  for  want  of  patentable  invention. 
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In  Equity. 

E,  S.  Jenney,  for  complainant. 

Edmund  Wetmorej  for  defendant. 

Wallace,  J.  The  two  claims  of  the  patent  in  suit  (granted  to  Edward 
Wilhelm,  August  1,  1882,  for  "locomotive  head-lights")  alleged  to  be  in- 
fringed by  the  head-lights  manufactured  by  the  defendant  are  as  follows: 

"(1)  In  a  head-light,  a  reflector  provided  with  an  opening  arranged  behind 
the  burner,  whereby  light  is  emitted  backwardly  into  the  head-light  case  for 
illiimiDating  signal  plates  or  lenses  applied  to  said  case,  substantially  as  set 
forth.  (2)  The  combination,  with  a  head-light  case,  provided  with  signal 
plates  or  lenses,  of  a  reflector  constructed  with  an  opening  arranged  behind 
the  burner,  «nd  ah  auxiliary  reflector,  whereby  the  light  emitted  backwardly 
through  such  opening  is  directed  towards  the  signal  plates  or  lenses,  substan- 
tially as  set  forth.'* 

The  subject  of  the  patent  is  an  improvement  in  that  class  of  head- 
lights which  are  provided  with  signal  plates  or  lenses  in  the  sides  of  the 
head-light  case;  and  the  object  of  the  improvement  is  to  illuminate  the 
signal  plates  in  a  simple  and  efficient  manner,  so  thsct  the  signal  can 
readily  be  observed  at  night  by  train  dispatchers  or  others  whose  duty  it 
is  to  note  the  passing  of  trains.  Locomotive  head-lights  in  their  ordinary 
form  consist  of  a  metal  case  with  a  glass  front,  inclosing  a  parabolic  re- 
flector which  carries  a  lamp.  The  lamp  is  located  so  that  when  lighted 
the  flame  is  in  the  focus  of  the  parabola,  in  order  that  the  rays  of  light 
may  be  thrown  forward  upon  and  somewhat  along  the  sides  of  the  traok. 
The  laftip  is  provided  with  a  chimney,  and  the  reflector  is  provided  with 
two  holes,  one  above  the  other,  for  securing  the  lamp.  The  body  and 
burner  of  the  lamp  rest  in  the  lower  hole,  aid  when  the  chimney  is 
placed  over  the  burner  it  extends  through  the  upper  hole,  and  the  lamp 
is  thus  firmly  secured  at  both  ends.  Each  of  these  holes  opens  into  the 
case  behind  the  reflector,  so  that  at  the  upper  hole  the  chimney  extends 
into  aiid  is  exposed  within  the  case  back  of  the  reflector,  and  at  the  lower 
hole  the  body  of  the  lamp  extends  into  and  is  exposed  within  the  case 
at  the  back  of  the  reflector.  Before  the  date  of  the  Wilhelm  patent  such 
head-lights,  provided  with  signal  plates  or  lenses  in  the  sides  of  the  case, 
and  with  means  for  illuminating  the  signal  plates,  were  old.  Such  a 
head-light  is  described  in  the  patent  to  Mills,  Bell,  and  Carey,  granted 
in  1876,  in  which  the  signal  plates  are  illuminated  from  the  interior  of 
the  case  by  means  of  side  openings  which  consist  of  a  hole  in  the  reflector 
at  each  side  of  the  lamp  opposite  the  signal  plates.  Another  such  head- 
light is  described  in  the  patent  to  Forsyth  granted  in  1878,  in  which  the 
signal  plates  are  placed  in  openings  in  the  case,  one  at  each  side,  located 
about  on  a  level  with  the  aperture  in  the  reflector  which  holds  the  chim- 
ney, the  object  being  to  utilize  the  light  which  escapes  through  the  chim- 
ney aperture  for  illuminating  the  signal  plates;  and  in  order  to  do  this 
more  eflectually  the  inside  of  the  case  and  the  back  of  the  reflector  are 
painted  white. 

The  precise  improvement  made  by  Wilhelm  appears  from  the  follow- 
ing language  of  his  specification : 
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*'Heretofore  these  signal  plates  have  been  Sllumlnated  in  various  ways, 
with  more  or  less  success,  either  by  direct  light  thrown  upon  the  signal  plate 
through  openings  in  the  reflector  on  both  sides  of  the  lamp,  or  by  the  light 
whi'jh  is  emitted  through  the  chimney  opening  of  the  reflector,  and  diffuses 
itseU  in  the  upper  portion  of  the  head-light  case,  and  also  by  light  reflected 
backwardly  from  the  front  end  of  the  head-light  case.  My  invention  consists 
in  constructing  the  reflector  with  an  opening  at  or  near  its  apex  beidnd  the 
lamp,  whereby  light  is  emitted  into  the  head-light  case,  where  it  diffuses 
itself,  and  may  be  utilized  for  illuminating  the  signal  plates  or  lenses  applied 
to  the  head-light  case;  also  in  providing  such  case  and  reflector  with  an  aux- 
iliary reflector,  which  deflects  the  light  emitted  backwardly  through  the  open- 
ings in  the  main  reflector,  and  directs  such  light  upon  the  signals  which  are 
desired  to  be  illuminated." 

The  specification  describes  an  opening  or  aperture  formed  in  the  rear 
portion  of  the  reflector  about  in  a  line  with  and  behind  the  burner  of 
the  lamp;  and  a  reflector  arranged  at  the  back  of  the  case  behind  the 
main  reflector,  which  may  be  composed  of  two  plane  reflectors  arranged 
at  an  angle  to  each  other,  or  may  be  made  curved,  convex,  or  conical,  or 
of  any  other  suitable  form,  to  deflect  a  suflBcient  quantity  of  light  upon 
the  signal  plate.  As  shown  by  the  drawings,  the  opening  is  a  distinct 
aperture  from  the  burner  hole,  and  is  located  above  the  hole.  The  spec- 
ification states  that  the  illumination  of  the  signal  plates  may  be  attained, 
but  in  a  less  satisfactory  manner,  without  the  auxiliary  reflector,  by 
painting  the  interior  of  the^  head-light  case  white.  Obviously,  the  pat- 
entee contemplated  an  improvement  of  the  head-light  of  the  Forsyth  pat- 
ent. This  is  apparent  from  the  enumeration  of  the  advantages  intro- 
duced into  such  a  head-light  by  making  .an  opening  in  the  reflector  be- 
hind the  burner,  which  are  set  forth  in  the  specification  as  follows: 

''The  light  emitted  through  this  opening  is  more  intense  than  that  which 
is  emitted  by  the  chimney  opening,  and  not  liable  to  be  obscured  when  the  up- 
per of  the  chimney  becomes  covered  with  smoke  or  soot,  which  happens  occa- 
sionally, and  materially  interferes  with  the  illumination  of  the  signal  plate." 

The  improvement,  which  consists  in  forming  an  opening  in  the  reflector 
of  the  Forsyth  head-light,  is  the  subject  of  the  first  claim  of  the  patent. 
In  other  words,  the  first  claim  is  for  a  head-light  essentially  like  that  of 
the  Forsyth  patent,  improved  by  making  an  aperture  in  the  reflector  be- 
hind the  burner  and  between  the  burner  hole  and  the  chimney  hole,  for 
emitting  light  into  the  case.  The  second  claim  is  for  the  head-light  of 
the  flrst  claim,  with  an  auxiliary  reflector  behind  the  main  reflector  to 
catch  and  deflect  the  light  emitted  from  the  aperture.  The  head-lights 
which  are  manufactured  by  the  defendant  do  not  contain  any  opening 
or  aperture  in  the  rear  portion  of  the  reflector  which  is  distinct  from 
the  holes  in  which  the  chimney  and  the  body  of  the  lamp  rest.  Prior 
to  1880  the  defendant  designed  a  reflector  difiering  in  form  from  those 
previously  in  use,  making  it  deeper,  and  shaping  it  so  that  the  part  in 
rear  of  the  burner  was  elongated,  in  which  the  hole  for  the  body  of  the 
lamp  was  considerably  enlarged  rearwardly.  The  object  of  this  change 
was  to  facilitate  access  to  the  lamp  for  the  purpose  of  trimming  and 
lighting  it  without  removing  it  from  the  reflector.     The  head-light,  hav- 
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ing  such  a  reflector  and  aperture,  is  described  in  a  patent  granted  to  the 
defendant  December  28,  1880;  and  in  catalogues  to  the  trade  issued  by 
him  in  1879  there  are  wood-cuts  of  this  head-light  which  show  the  lower 
hole  in  the  reflector  to  extend  towards  the  apex  until  it  reaches  a  point 
on  a  line  with  the  lower  part  of  the  burner.  It  seems  entirely  plain  that 
the  alleged  infringing  head-light  is  the  precise  structure  described  in  the 
defendant's  patent  of  1880  and  in  his  catalogue. 

If,  as  is-  now  contended  for  the  complainant,  the  burner  hole  of  the 
defendant's  head-light  is  the  opening  or  aperture  of  the  Wilhelm  patent, 
it  is  impossible  to  escape  the  conclusion  that  the  first  claim  of  the  pat- 
ent is  invalid  for  want  of  novelty.  Certainly  there  could  not  be  inven- 
tion in  1882  in  putting  the  burner  hole  of  the  defendant's  patent  of  1880 
into  the  head-light  of  the  Forsyth  patent  in  1878.  When  the  parts  of 
the  two  old  head-lights  are  assembled  together,  they  do  precisely  the 
same  work  in  their  new  juxtaposition  which  they  did  previously.  The 
burner  hole  emits  light  into  the  case  in  the  same  way  it  did  in  the  de- 
fendant's head-light,  and  the  other  parts  severally  do  their  work  in  the 
same  way  they  did  in  the  Forsyth  head-light.  It  might  have  involved 
invention  if  such  a  burner  hole,  instead  of  being  employed  in  the  re- 
flector of  a  locomotive  head-light,  had  been  employed  in  something  else 
to  appropriate  it  for  illuminating  the  signal  plates,  and  adapting  it  to 
the  new  occasion;  but  it  is  not  invention  merely  to  transfer  one  part  of 
a  composite  device  to  another  composite  device  of  the  same  general  type, 
when  the  result  is  merely  to  aggregate  the  effects  of  each.  Unless  the 
first  claim  is  limited  to  one  for  a  head-light  in  which  there  is  an  aper- 
ture distinct  from  the  burner  hole  or  chimney  hole  in  the  reflector,  it 
cannot  be  upheld.  Upon  this  construction  the  defendant  does  not  in- 
fringe. 

The  second  claim  is  destitute  of  novelty.  It  cannot  be  invention  to 
add  to  a  head-light  an  auxiliary  reflector,  which,  as  the  specification 
states,  "may  be  of  any  suitable  form,"  to  intensify  and  direct  the  light 
which  escapes  into  the  case.  The  utility  of  such  a  device  is  suggested 
by  the  main  reflector  itself,  and  the  specification  implies  that  any  per- 
son skilled  in  the  art  can,  without  instruction  from  the  patent,  select 
the  requisite  form  to  do  the  required  work.     The  bill  is  dismissed. 


Sackett  v.  Smith. 
(drciiit  Court,  5.  D,  New  York,    May  IS,  1890.) 

Patents  for  Inyentions— Combinations— Want  op  Novelty— Fountain-Pens. 
Letters  patent  No.  847,061,  August  24, 1886,  to  George  H.  Sackett,  for  an  improve- 
ment in  fountain-pens,  consists  of  a  reservoir,  or  tubular  holder,  constructed  with 
longitudinal  grooves  in  the  inner  walls  of  its  lower  euji,  in  combination  with  a  pen, 
the  lateral  edges  of  which  fit  into  the  grooves,  so  as  to  hold  the  pen  in  place.  Held, 
that  the  use  of  grooves  for  holding  the  pen  in  place,  having  been  long  known,  was 
not  patentable. 
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2.  Sams. 

Such  patent,  fn  so  far  as  it  consists  of  a  slitted  pen  so  fixed  in  the  holder  that  the 
slit  comes  in  contact  with  the  ink  held  in  the  reservoir,  so  that  the  ink  will  be  di- 
rected by  capillary  attraction  down  the  split  to  the  point  of  the  pen,  is  not  in- 
fringed by  the  use  of  a  pen  the  slit  of  which  is  below  the  ink  space  in  the  reservoir. 

8.  Samb. 

Letters  patent  No.  858,162,  November  23, 1886,  to  George  H.  Backett,  for  an  im- 
provement in  fountain-pens,  consists  of  an  ink-reservoir  closed  air-tight  at  its  top, 
and  open  and  internally  unobstructed  at  the  bottom  for  the  passage  of  air  hnd  ink, 
the  ink  being  kept  in  the  reservoir  by  the  air  pressure,  a  slitted  pen  attached  to 
the  bottom  of  the  reservoir,  and  a  lip  or  tongfue*  the  inner  surface  of  which  is  ap- 
plied parallel  with  the  pen,  to  form,  conjointly  with  the  surface  and  the  slit  of  the 
pen,  a  channel  for  conducting  the  ink  to  the  point  of  the  pen.  Held,  that  the  pa^ 
ent  must  be  confined  to  the  precise  form  and  arrangement  of  parts  described  in 
the  specification  and  to  the  purpose  therein  indicated,  since  the  use  of  the  parts  to 
accomplish  similar  results  m  analogous  combinationB  was  known  before  the  date 
of  the  invention. 

4.  Same. 

Such  patent,  where  it  calls  for  a  tongue  or  feeding-stem  located  within  the  resei^ 
voir,  with  its  upper  end  extended  to  or  near  the  closed  upper  end  of  the  reservoir, 
is  not  infringed  by  the  use  of  a  pen  with  a  feeding  stem  which  only  extends  part  oi 
the  way  up  the  reservoir. 

6.  Same. 

Nor  is  a  patent,  the  specifications  of  which  call  for  an  ink  reservoir  "open  and 
unobstructed  "  at  the  lower  end,  infringed  by  the  use  of  a  pen-holder  into  the  bot- 
tom of  the  reservoir  of  which  is  screwed  a  perforated  nozzle,  through  which  the  ink 
is  conducted  to  the  pen,  since  such  a  nozzle  forms  an  obstruction. 

In  Equity. 

James  A.  Whitneyy  for  complainant. 

Walter  S.  Logan^  for  defendant. 

CoxE,  J.  This  is  an  equity  action  for  infringement  of  two  letters  pat- 
ent granted  to  the  complainant  for  an  improvement  in  fountain-pens. 
The  first  of  these  patents,  No.  347,961,  is  dated  August  24,  1886;  the 
second,  No.  353,162,  is  dated  November  23,  1886.  The  applications 
were  filed  April  23,  1883.  In  both  patents  the  improvements  relate  to 
fountain-pens  in  which  the  ink  is  sustained  in  the  reservoir  by  atmos- 
pheric pressure,  and  is  supplied  to  the  pen  by  capillary  attraction  as 
distinguished  from  the  attraction  of  gravitation.  No.  347,961,  in  so  far 
as  it  has  reference  to  the  present  issue,  relates  to  an  arrangement  by  which 
the  pen  is  held  in  place  at  the  lower  end  of  the  reservoir  or  holder.  The 
interior  surface  of  the  reservoir  is  provided  with  grooves,  into  which  the 
edges  of  the  pen  fit.  The  pen  is  thus  held  in  position  with  its  upper 
portion  extending  into  the  ink  space  of  the  reservoir,  so  that  the  ink 
may  pass  directly  into  the  inner  portion  of  the  slit  of  the  pen,  and  thus 
be  transmitted  to  its  point.  The  only  claim  of  the  patent  alleged  to  be 
infringed  is  the  second.     It  is  as  follows: 

"(2)  A  reservoir  or  tubular  holder  constructed  with  longitudinal  grooves  in 
the  inner  walls  of  Its  lower  end»  in  combination  with  a  pen  the  lateral  edges 
of  which  fit  into  said  grooves,  thereby,  insuring  the  retention  ot  the  pen  in 
place,  substantially  as  and  for  the  purpose  lierein  set  forth." 

In  No.  353,162  the  invention  comprises  certain  novel  means  of  insur- 
ing the  downward  flow  of  ink  within  the  reservoir  of  a  fountain-pen  and 
the  frequent  and  regular  transmission  of  ink  to  the  point  of  the  pen. 
The  ink  reservoir  or  tubular  holder  is  closed  at  its  upper  and  open  at  its 
lower  end.     The  pen  is  fixed  at  the  lower  end  so  that  its  slit  is  in  cIosq 
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proximity  to  the  ink  at  the  mouth  of  the  reservoir.  A  lip  or  tongue, 
flexible  if  desired,  is  attached  to  the  upper  or,  if  preferred,  to  the  under 
side  of  the  pen,  in  such  a  manner  as  to  provide  a  thin  space  between  the 
pen  and  lip  transverse  to  and  in  communication  with  the  slit.  The  chan- 
nel thus  formed  for  conducting  the  ink  to  the  point  of  the  pen  is  T- 
shaped  in  its  cross-section.  By  "the  attraction  of  adhesion"  the  oppos- 
ing surfaces  of  the  channel  insure  the  flow  of  the  ink  to  the  point  of  the 
pen  when  used  in  writing.  This  lip  or  tongue  may  be  formed  in  any  ap- 
propriate manner.  It  may  consist  of  a  slip  of  gold,  rubber  or  other  suit- 
able material  inserted  in  the  same  manner  as  the  pen  and  parallel  there- 
with, it  may  be  inserted  in  a  socket  formed  externally  in  the  holder,  it 
may  be  a  prolongation  of  the  holder  itself,  or  it  may  be  formed  upon  or 
attached  to  the  lower  end  of  the  feeding-stem.  "The  feeding-stem  is  a 
device  designed  to  insure  the  regular  descent  of  the  ink  within  the  res- 
ervoir when  the  latter  is  of  such  diameter  that  under  ordinary  conditions 
the  ink  would  be  maintained  in  the  upper  part  of  said  reservoir  by  at- 
mospheric pressure  from  below,  and  thus  interfere  with  the  operation 
of  the  pen  by  failing  to  regularly  supply  the  same  with  ink,  the  said 
stem  being  so  constructed  in  itself  or  so  arranged  in  relation  to  the  walls 
of  the  reservoir  as  to  provide  what  may  be  termed  an  *  internal  capillary 
channel,'  through  which  a  small  current  of  ink  may  flow  downward, 
leaving  the  air  in  the  surrounding  space  free  to  move  upward,  thereby 
insuring,  more  especially  when  the  holder  is  of  very  small  diameter, 
the  automatic  downward  feeding  of  the  ink  to  the  upper  portion  of  the 
pen,  whence,  by  means  hereinbefore^ explained,  it  is  transferred  to  the 
point  thereof.  The  said  stem  may  therefore  consist  of  a  single  flat  strip 
of  metal  or  other  suitable  material  pliaced  dose  to  but  not  in  actual  con- 
tact with  one  of  the  sides  of  the  interior  of  the  reservoir,  or  of  a  single 
strip  grooved  or  U-shaped  in  its  cross-section,  or  its  equivalent  may  be 
provided  by  longitudinally  grooving  the  internal  surface  of  the  reservoir, 
the  walls  or  surfaces  of  the  said  grooves  serving  the  same  purpose,  be- 
cause of  their  adhesive  attraction,  in  substantially  the  same  way  as  does 
the  stem  itself  when  applied  as  hereinbefore  explained.  It  should  be 
kept  in  mind  that  the  feeding-stem  facilitates  the  operation  of  filling  the 
reservoir  as  well  as  the  feeding  of  the  ink  to  the  pen." 

All  three  of  the  claims  are  involved.     They  are  as  follows: 

"(1)  In  a  fountain-pen,  the  combination  of  the  following  elements,  to-w!t: 
an  ink  reservoir  closed  air-tight  at  its  top  and  open  and  internally  unob- 
structed at  the  bottom  for  the  passage  of  air  and  ink,  a  slitted  pen  attached 
to  the  permanently  open  bottom  of  the  reservoir,  and  a  lip  or  tongue  the  inner 
surface  of  which  is  applied  parallel  with  the  pen  to  form,  conjointly  with  the 
surface  and  the  slit  of  the  pen,  a  channel  for  conducting  the  ink  directly  from 
the  open  lower  end  of  the  reservoir  to  the  point  of  the  pen,  all  substantially 
as  and  for  the  purpose  herein  set  forth. 

"(2)  In  a  fountain-pen,  the  combination  of  the  following  elements,  to-wit: 
an  ink-reservoir  closed  air-tight  at  its  top  and  open  and  internally  unobstracted 
at  the  bottom  for  the  passage  of  air  and  ink,  a  slitted  pen  attached  to  the 
permanently  open  bottom  of  the  reservoir,  and  a  lip  or  tongue  the  inner  sur- 
face of  which  is  applied  parallel  with  the  pen  to  form,  conjointly  with  the 
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surface  and  the  slit  of  the  pen,  a  channel  for  conducting  the  ink  directly  from 
the  open  lower  end  of  the  reservoir  to  the  point  of  the  pen,  and  a  feeding-stem 
located  within  the  reservoir  and  with  its  lower  end  connecting  witli  the  chan- 
nel aforesaid,  and  with  its  upper  end  extended  to  or  near  the  closed  upper  end 
of  the  reservoir  to  insure  the  descent  of  ink  to  said  channel,  all  substantially 
as  and  for  the  purpose  herein  set  forth. 

**(3)  In  a  fountain-pen,  the  combination  of  a  holder  or  reservoir  closed  air- 
tight at  the  top  and  open  and  internally  unobstructed  at  the  bottom,  a  slitted 
pen,  and  a  feeding-stem  placed  within  said  reservoir  with  its  upper  end  ex- 
tended to  or  near  said  upper  end  of  said  reservoir  and  provided  at  its  lower 
end  with  the  lip  C,  placed  over  and  adjacent  to  the  back  and  slit  of  the  pen, 
all  substantially  as  and  for  the  purpose  herein  set  forth." 

The  defenses  are  want  of  novelty  and  invention,  unlawful  expansion 
of  the  claims  and  non-infringement. 

As  to  the  second  claim  of  No.  347,961  it  is  quite  dear  that  if  a  con- 
struction is  placed  upon  it  broad  enough  to  cover  any  pen  it  is  void  for 
want  of  patentability,  and  if  confined  to  the  exact  combination  described 
by  the  patentee  it  is  not  infringed.  The  English  patent  to  William  E. 
Wiley,  sealed  April  24,  1867,  describes  a  tubular  pen-holder  for  an  or- 
dinary dipping  pen  "made  with  two  grooves  on  opposite  sides  of  its  inte- 
rior for  the  purpose  of  holding  the  pen,  the  object  being,  by  such  means, 
to  cause  pens  to  be  held  in  tubular  holders  in  a  central  position."  Other 
references  show  somewhat  similar  constructions.  It  is  beyond  question, 
therefore,  that  no  one  can  hold  a  patent  for  a  pen-holder  the  only  alleged 
novelty  being  that  it  is  provided  with  grooves  for  holding  the  pen  in 
place.  This  method  was  old  a  quarter  of  a  century  ago,  and  even  if  it 
had  not  been  suggested  by  Wiley  and  others,  it  is,  at  least,  doubtful 
whether  its  use  in  a  pen-holder  would  require  an  exercise  of  the  inventive 
faculty  in  view  of  the  many  analogous  uses  to  which  grooves  are  put  in 
all  the  mechanical  arts.  The  claim  cannot  be  upheld,  therefore,  if  con- 
strued, as  the  complainant  insists  it  should  be,  to  cover  an  improvement 
which  relates  merely  "to  holding  the  pen  in  place  in  the  lower  end  of  a 
fountain-pen  reservoir;"  and,  if  it  is  limited  to  the  peculiar  form  of  pen 
described  in  complainant's  patent  the  defendant  does  not  infringe.  He 
has  no  eliUedpen^  as  that  term  is  used  in  the  patent.  The  upper  end  of 
the  slit  in  his  pen  is  far  below  the  ink  space  of  the  reservoir.  On  the 
other  hand,  the  fundamental  idea  of  the  complainant  is  to  carry  the  ink 
to  the  point  of  the  pen  by  bringing  the  upper  end  of  the  slit  in  direct 
communication  with  the  ink  in  the  reservoir,  so  that  the  ink  will  be  di- 
rected down  the  slit  by  capillary  attraction.  In  order  to  accomplish  this 
a  pen  is  used  having  a  long  slit  and  about  twice  the  thickness  of  an  or- 
dinary steel  pen.  The  defendant's  structure,  manufactured  under  a  pat- 
ent granted  to  Paul  E.  Wirt,  has  a  thin  gold  pen  about  half  the  thick- 
ness of  a  steel  pen.  It  is  quite  true  that  Wirt  uses  grooves,  but  he  has 
a  right  to  use  them.  He  does  not  employ  them  to  hold  the  complain- 
ant's pen  in  position,  or  to  hold  any  pen  in  position,  to  accomplish  the 
purpose  set  forth  in  complainant's  patent.  The  court,  does  not  decide 
that  this  claim  is  invalid,  but  that  if  upheld  at  all  it  must  be  for  a  com- 
bination which  the  defendant  does  not  use. 
V.42F.no.l4 — 54 
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Regarding  patent  No.  358,162  it  will  be  observed  that  claim  1  is  for 
a  combination  in  a  fountain-pen  containing  the  following  elements:  First, 
An  ink  reservoir  closed  air-tight  at  its  top  and  open  and  internally  un- 
obstructed at  the  bottom,  for  the  passage  of  air  and  ink.  Second.  A 
slitted  pen  iittached  to  the  permanently  open  bottom  of  the  reservoir. 
Third,  A  lip  or  tongue,  the  inner  surface  of  which  is  applied  paraDel 
with  the  pen,  to  form,  conjointly  with  the  surface  and  the  slit  of  the  pen, 
a  channel  for  conducting  the  ink  to  the  point  of  the  pen.  In  short,  it  is 
for  a  fountain-pen  consisting  of  a  slitted  pen  inserted  in  the  open  and 
unobstructed  end  of  the  holder,  the  pen  being  provided  with  a  parallel 
lip.  The  other  claims  are  narrower  than  the  first,  additional  elements 
being  added.  They  will  be  considered  in  detail  later  on.  In  view  of 
what  was  known  prior  to  complainant's  invention  a  broad  construction 
of  these  claims  is  out  of  the  question.  Fountain-pens  in  many  varieties 
and  operating  upon  different  principles  had  long  been  known.  All  this, 
if  confined  to  the  so-called  **gravity"  pens,  is  conceded.  But  the  idea 
of  using  atmospheric  pressure  and  a  capillary  feed  was  not  original  with 
the  complainant.  In  the  specification  filed  in  the  patent-office  by  Mar- 
vin C.  Stone,  October  15,  1881,  before  the  earliest  date  fixed  for  the 
complainant's  invention,  the  general  principle  of  operation  above  alluded 
to  is  clearly  enunciated.  This  evidence  is  important  as  corroboratory  of 
the  oral  testimony  showing  what  was  actually  constructed  by  Stone.  He 
says,  that  the  invention  "consists  in  supplying  ink  to  the  pen  from  the 
fountain  by  capillary  action  consisting  of  plates  conforming  to  the  figure 
of  the  pen  and  applied  thereto  approximately  in  contact  therewith  on  both 
the  concave  and  convex  surfaces."  And  again:  "E  is  the  compressible 
elastic  porous  ink-feeder  which  is  used  to  retain  ink  in  and  feed  air  to 
the  reservoir  and  to  feed  ink  to  the  pen.  *  *  *  The  operation  of 
my  invention  is  as  follows:  The  pressure  of  the  air  upon  the  ink  which 
saturates  the  feeder  retains  the  ink  in  the  holder.  *  *  *  The  pen 
which  is  inserted  between  the  two  closely  fitting  plates  that  conform  to 
its  shape  has  its  nibs  constantly  supplied  with  ink  by  the  capillary  ac- 
tion of  the  surfaces  of  the  pen  with  the  surfaces  of  its  adjacent  plates. 
*  *  *  The  two  plates  perform  the  double  office  of  feeding  the  pen 
with  ink  by  capillary  action  and  serving  also  as  a  holder  for  the  pen 
itself.  *  *  *  The  holder  or  pen  receptacle  should  hug  the  pen  very 
tightly  at  every  point  in  order  that  the  capillary  action  may  be  as  per- 
fect and  as  little  affected  by  gravity  as  possible."  A  patent  was  granted 
to  Stone  June  27,  1882,  No.  260,134,  for  a  fountain  pen-holder.  It  is 
not  pretended  that  the  Stone  pen  was  a  perfect  writing  instrument,  or 
that  it  can  be  compared  in  this  regard  with  either  the  complainant's  or 
the  defendant's  structures,  but  it  cannot  be  doubted  that  the  principle 
upon  which  these  improved  pens  operate  was  known  to  Stone  and  by 
him  embodied,  though  in  a  somewhat  crude  and  unsatisfactory  form, 
before  the  date  of  complainant's  invention.  Wirt,  too,  as  early  as  the 
summer  of  1881  ^  had  hit  upon  a  similar  line  of  investigation  and  had 
constructed  a  rudimentary  |)en  which  operated  upon  the  capillary  prin- 
ciple.    This  pen  not  only  had  an  open  reservoir  in  which  the  ink  was 
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retained  by  atmospheric  pressure,  but  also  a  lip  applied  to  the  pen  for 
feeding  the  ink  from  the  reservoir  to  the  point  of  the  pen .  Tliat  he  made 
such  a  structure  is  established  by  the  testimony  of  nine  witnesses,  all  of 
them  unimpeached  and,  apparently,  of  high  standing  and  respectability. 
At  least  five  of  them  are  entirely  disinterested.  Their  testimony  has 
been  criticised  with  great  severity  and  painstaking  elaboration  and  sev- 
eral discrepancies  and  inconsistencies  are  pointed  out.  But  after  all 
they  agree,  substantially,  upon  the  main  proposition,  there  is  nothing 
improbable  in  their  story,  no  motive  has  been  shown  for  wholesale  per- 
jury and  no  view  of  the  matter  has  been  presented  which  will  justify  an 
arbitrary  rejection  of  their  testimony.  The  language  of  Judge  Shipman 
in  Herahey  v.  Blakesley,  33  Fed.  Rep.  922,  seems  peculiarly  applicable. 
He  says: 

'*I  am  fully  aware  t>f  the  ease  with  which  honest  witnesses  can  peraiiade 
themselves  that  they  remember  some  by-gone  circumstance  which  they  are 
ingeniously  induced  to  think  that  they  remember;  but,  in  this  case,  I  do  nut 
perceive  any  manipulation  of  these  witnesses,  and  I  tiiink  that  their  testimony 
was  not  manufactured,  and  they  were  not  mistaken.  Tliere  is  nothing  im- 
probable, eitlier  by  reason  of  the  state  of  tiie  art  or  of  the  character  of  tlie  im- 
provement, in  the  history  which  is  given." 

Other  evidence  has  been  introduced,  but  it  is  unnecessary  to  discuss 
it,  for  it  is  already  quite  evident  that  the  complainant  did  not  enter  an 
undiscovered  field  whose  virgin  soil  had  theretofore  remained  untrodden 
by  the  foot*  of  the  inventor,  but  that  this  is  one  of  the  cases  referred  to 
by  the  supreme  court  in  Bragg  v.  PUch,  7  Sup.  Ct.  Rep.  978,  where  the 
invention  "is  but  one  in  a  series  of  improvements  all  having  the  same 
general  object  and  purpose;  and  that  in  construing  the  claims  of  the  pat- 
ent they  must  be  restricted  to  the  precise  form  and  arrangement  of  parts 
described  in  the  specification,  and  to  the  purpose  indicated  therein.'' 
In  addition  to  what  has  already  been  said,  applicable  to  all  three  of  the 
claims,  it  will  be  noted  that  "  a  feeding-stem  located  within  the  reservoir 
*  *  *  with  its  upper  end  extended  to  or  near  the  closed  upper  end 
of  the  reservoir"  is  an  element  of  the  combinations  covered  by  claims  2 
and  3.  It  seems  unnecessary  to  spend  time  in  discussing  the  meaning 
of  the  words  quoted.  They  are  too  plain  to  admit  of  doubt  or  cavil. 
There  is  no  room  for  misunderstanding.  An  architect  who  agrees  to 
run  a  ventilator  shaft  or  a  steam  main  to  or  near  the  roof  of  a  many- 
storied  building,  does  not  fulfill  his  contract  if  his  shaft  ends  at  the  story 
above  the  basement.  So  one  who  uses  a  pen  with  a  feeding-stem  which 
extends  a  third  of  the  way  up  the  holder  does  not  infringe  a  claim  which 
provides  for  a  stem  extending  the  entire  distance,  or  nearly  so.  The 
language  of  these  claims  was  adopted  deliberately  and  with  full  knowl- 
edge of  its  restrictive  import.  The  drawings  not  only  show  a  feeding- 
stem  extending  to  the  upper  end  of  the  reservoir,  but  one  actually 
inserted  in  and  attached  to  the  upper  end.  Surely,  the  claims  do  not 
cover,  as  the  complainant  insists,  a  stem  which  extends  "to  any  desired 
point  within  the  reservoir."  The  contention  that  the  language  under 
discussion  means  "  to  or  near  the  closed  upper  end  of  that  part  of  the  re- 
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servoir  which  co-ordinates  with  the  stem  in  doing  the  work  and  securing 
the  required  effect"  is  ingenious  certainly  but  at  variance  with  the  plain 
import  of  the  specification,  claims  and  drawings.  There  is  no  process 
of  reasoning  by  which  a  claim,  expressly  limited  to  a  feeding-stem  ex- 
^tending  to  the  upper  end  of  a  pen-holder,  can  be  construed  to  eover  a 
stem  which  is  wholly  confined  to  the  lower  end  of  the  pen-holder.  It 
cannot  be  tortured  into  a  construction  so  strained  and  unnatural.  There 
is  nothing  ambiguous  about  the  claim.  The  language  is  perfectly  plain 
and  simple.  It  is  not  a  case  where  the  court  is  permitted  to  speculate 
upon  what  might  have  been  done  or  what  should  have  been  done  in  the 
patent-office.  We  are  dealing  now  with  what  was  done.  Claims  are 
construed  as  they  are,  not  as  they  might  be.  The  complainant  accepted 
the  patent  with  the  claims  thus  limited  and  it  is  now  too  late  to  alter  or 
extend  them.  He  must  abide  by  them  as  they  stand.  As  was  said  by 
Mr.  Justice  Bradley  in  Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S. 
274,  278: 

"  When  a  claim  is  so  explicit*  the  courts  cannot  alter  or  enlarge  it.  *  *  • 
They  [the  patentees]  cannot  expect  the  courts  to  wade  througMbe  history  of 
the  art,  and  spell  out  what  they  might  have  claimed,  but  have  not  claimed. 
*  *  4>  There  [in  the  patent-office']  his  claim  is,  or  is  supposed  to  be,  ex- 
amined,  scrutinized^  limited,  and  made  to  conform  to  what  he  is  entitled  to. 
If  the  office  refuses  to  allow  him  all  that  he  asks,  he  has  an  appeal.  But  the 
courts  have  no  right  to  enlarge  a  patent  beyond  the  scope  of  its  claim  as  al- 
lowed by  the  patent-office.  ♦  ♦  ♦  When  the  terms  of  a  claim  in  a  patent 
are  clear  and  distinct,  (as  they  always  slionld  be),  the  patentee,  in  a  suit  brought 
upon  the  patent,  is  bound  by  it.  Meri'ill  v.  Yeomans,  94  U.  S.  568.  He  can 
claim  nothing  beyond  it.  *  ■*  *  As  patents  are  procured  ex  parte,  the 
public  is  not  bound  by  them,  but  the  patentees  are*  And  the  latter  cannot 
show  that  their  invention  is  broader  than  the  terms  of  their  claim." 

The  defendant  is  selling  pens  constmcted  under  letters  patent  No. 
311,554,  granted  to  Paul  E.  Wirt  Febmary  8,  1885.  Into  the  lower 
end  of  defendant's  pen-holder  is  screwed*  a  perforated  nozzle  through 
which  the  ink  is  conducted  to  the  pen.  The  passage  through  the  nozzle, 
when  compared  with  the  interior  of  the  reservoir,  is  very  small.  The 
reservoir  is  obstructed  at  the  bottom  by  the  presence  of  this  nozzle.  The 
ink  does  not  flow  as  freely  with  it  as  it  would  without  it.  "Unobstruct- 
ed," means  free  from  obstacles  or  impediments  which  check,  hinder  or 
retard  passage.  It  is  by  no  means  synonymous  with  "open."  The 
complainant  clearly  understood  this  for  he  uses  both  words — "open  and 
unobstructed.'*  He  meant  to'  convey  the  idea  of  a  reservoir  not  only 
open  but  unobstructed  also.  His  drawings  show  this.  Had  a  pen- 
holder like  Wirt's  been  presented  as  a  reference  by  the  patent-office  of- 
ficials the  complainant  would  probably  have  argued  that  it  was  not  an 
anticipation,  because  a  reservoir  contracted  from  a  large  opening  at  the 
bottom  to  a  comparatively  small  one  was  not  an  unobstructed  but  an  ob- 
structed reservoir.  The  defendant's  holder  is  open  because  it  has  a  hole 
at  the  bottom,  but  to  say  that  the  insertion  of  the  nozzle  does  not  impede 
and  obstruct  the  flow  of  ink  from  the  reservoir  is  like  saying  that  a  river 
is  not  obstructed  by  a  dam,  or  a  stove-pipe  by  a  damper.     The  defend* 
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ant  does  not  use  the  feeding-stem  of  the  second  and  third  claims.  Not 
only  does  his  stem  stop  far  short  of  the  upper  end  of  the  reservoir,  but  it 
is  not  provided  with  the  U-shaped  groove,  or  placed  close  to  the  wall  of 
the  reservoir  so  as  to  form  the  "internal  capillary  channel"  of  the  patent. 
Other  differences  between  the  two  structures  exist,  but  they  are  of  minor 
importance.  Sufficient  dissimilarity  has  already  been  pointed  out.  I 
am  constrained  to  hold,  therefore,  that  the  defendant  does  not  infringe. 
Where  the  patent  relates  only  to  a  progressive  step  in  a  seri^  of  improve- 
ments the  tendency  of  modem  decisions  is  more  than  ever  towards  a 
strict  construction  of  claims  and  a  finding  of  non-infringement  in  doubt- 
ful cases.  Snmoy.  RaUway  Co,  121  U.  S.  617, 7  Sup.  Ct.  Rep.  1343;  Neuh 
ton  V.  Manufadurimg  Co.,  119  U.  S.  378,  7  Sup.  Ct.  Rep.  369;  Paving 
Co.  V.  Schalicke,  119  U.  S.  401,  7  Sup.  Ct.  Rep.  391;  Hartshcrm  v.  Bar- 
rd  Cb.,  119  U.  S.  664,  7  Sup.  Ct.  Rep.  421;  Grier  v.  WiU,  120  U.  S. 
412,  7  Sup.  Ct.  Rep.  718;  Breicing  Co.  v.  Got^ned,  128  U.  S.  158,  170, 
9  Sup.  Ct.  Rep.  83;  McCorniick  v.  Graham's  Adm'r,  129  U.  S.  1,  9  Sup. 
Ct.  Rep.  213;  Sargent  v.  Bu/rgm,  129  U.  S.  19,  9  Sup.  Ct.  Rep.  220; 
Peters  v.  Manufacturing  Co.,  129  U.  S.  630,  9  Sup.  Ct.  Rep.  389;  Water- 
Meter  Co.  v.  Deeper,  101  U.  S.  332.  It  would  seem  that  the  world  is  wide 
enough  for  both  these  patentees,  and  that  each  should  be  permitted  to 
enjoy  the  fruits  of  whatever  novel  features  he  has  supplied  to  the  art. 
The  bill  is  dismissed. 


GuERARD  9.  The  Loyspbino. 
(District  C(mrt,  IX  South  CaavUna.    May  10, 1S90.) 

L  Balk^Whbn  Titlb  Passes. 

Libelant  contracted  to  seU  and  deliver  along-side  of  a  chartered  vessel,  for  load- 
ing, a  quantity  of  phosphate  rock.  He  had  a  copy  of  the  charter-party  in  his  pos- 
session, and  selected  the  stevedore  and  lighterman  himself  to  oeliver  the  rock. 
After  several  lighters  had  been  delivered  and  made  fast  to  the  vessel,  one  of  them 
capsized.  Libelant  took  bills  of  lading  to  his  own  order,  and  surrendered  the  re- 
ceipts of  the  ship-master  for  aU  the  rock  except  the  load  thus  lost,  the  receipt  for 
which  he  retained.  HelcL,  that  libelant  showed  an  intent  not  to  pass  the  property 
in  the  lost  rook,  but  to  retain  the  jus  disponendi,  and  a  suit  therefor  against  the 
vessel  was  properly  brought  in  his  own  name  as  owner. 

Z.  Admibaltt— Procbedino  in  Rem. 

The  charter-party  provided  for  delivery  of  the  rock,  **the  cargo  to  be  brought 
alongside  and  taken  from  along-side  free  from  expense  and  risk  to  the  ship,  '*  and 
the  charterer  reserved  **  the  option  of  appointing  stevedore  for  loading  at  the  ship's 
expense. "  There  was  no  provision  that  the  stevedore  was  to  act  under  the  master^s 
orders.  Part  of  the  rock  was  towed  to  the  ship  in  lighters,  and  made  fast,  and  re- 
ceipts therefor  were  given  by  the  master.  One  of  the  lighters,  after  being  fastened, 
capsized,  losing  her  load.  Held,  that  an  action  in  rem  for  the  loat  rook  could  not 
be  maintained  against  the  vesseL 

In  Admiralty. 

Brauley  <fc  BamweU,  for  libelant. 

J.  P.  K.  Bryan,  for  claimant. 

SiMONTON,  J.  The  libel  is  filed  for  the  recovery  of  the  value  of  a  lighter 
load  of  phosphate  rock.  Libelant  on  26th  December,  1889,  by  sale  bill, 
sold  to  one  Gesterding,  of  Hamburg,  Germany,  about  2,000  tons  kiln- 
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dried  phosphate  rock  of  a  certain  quality  and  price,  for  delivery  Janu- 
ary, February,  along-side  vessel,  cash  against  documents.  Vessel  to 
load  as  much  of  cargo  as  possible  at  phosphate  works,  near  Charleston, 
S.  C;  balance  to  be  lightered  down  to  city  by  seller.  Thereupon  Ges- 
terding  entered  into  a  charter-party  with  the  owner  of  the  Lovspring, 
and  sent  her  1o  this  port  for  a  load  of  rock.  The  special  provisions  of 
the  charter-party  will  be  noted  when  needed.  It  required  the  captain 
to  apply  for  cargo  at  Charleston  to  the  libelant.  This  he  did.  Libelant 
directed  him  to  the  Rose  Phosphate  Works,  on  Ashley  river.  The  bark 
then  took  in  part  of  her  cargo,  and  dropped  down  the  stream,  and  an- 
chored for  the  remainder.  Libelant  engaged  Thomas  Young  as  steve- 
dore, and  hired  from  Young  a  tug  and  lighters.  Two  lighters,  with 
phosphate  rock,  were  towed  down  to  the  bark  on  the  evening  of  26th 
March,  reaching  her  at  8  o'clock,  and  the  lighters  were  made  fast  to 
the  bark,  each  with  two  lines,  the  tug  furnishing  one  for  each  lighter, 
the  bark  the  others.  The  master  gave  to  the  tug-master  a  receipt  for 
the  two  lighters  with  phosphate  rock  in  good  order.  For  some  reason 
Young  and  the  master  could  not  agree,  and  with  the  consent  of  both 
parties  Lee  was  substituted  as  stevedore,  and  went  aboard  with  his  gang 
about  1  p.  M.  on  27th  March.  One  of  the  lighters  capsized  about  2  o'clock 
on  that  day,  losing  her  load.  The  mates  and  crew  of  the  bark  say  that 
they  noticed  nothing  about  the  lighter  indicating  this  until  it  went  over. 
A  witness  not  connected  with  this  case,  whose  place  of  business  was  on 
shore  about  200  yards  opposite  to  the  bark,  says  that  the  lighter  showed 
a  list  at  7  a.  m.,  and  that  this  gradually  increased  until  she  went  over. 
When  the  tug  had  made  fast  the  lighters  she  went  away,  leaving  none 
of  her  men  in  charge,  and  no  one  on  behalf  of  the  lightermen  came  back 
to  look  after  the  lighters. 

The  first  question  made  in  this  case  is,  in  whose  name  should  the  action 
be  brought?  The  claimant  contends  that  Guerard,  by  his  contract  with 
Gesterding,  agreed  to  deliver  the  rock  along-side  the  vessel;  that  he  alleges 
and  has  offered  proof  that  he  did  deliver  this  rock  along-side;  that  the 
property,  if  this  be  so,  passed  to  his  vendee,  who  alone  can  sue.  The 
contract  of  sale  in  this  case  was  not  for  a  specific  chattel.  It  was  for  about 
2,000  tons  of  phosphate  rock.  It  would  have  been  satisfied  by  the  de- 
livery of  any  rock  answering  the  character  and  quality  of  that  agreed  to 
be  delivered.  In  such  a  case  the  appropriation,  in  that  sense  of  the  term 
which  alone  would  pass  the  property  from  the  vendor  to  the  vendee,  is 
not  complete  so  long  as  the  vendor  shows  by  some  act  his  determination 
to  retain  jus  disponendi.  This  act  may  be  in  the  form  of  the  bill  of  lading 
which  he  requires.  Equally  so  would  be  his  retention  of  the  ship's  re- 
ceipts to  the  lightermen,  which  must  be  surrendered  for  the  bill  of  lading. 
Wait  V.  Baker,  2  Exch.  1;  Van  Casted  v.  Booker,  Id.  691;  Tumei^  v.  Trus- 
tees, 6  Exch.  543;  Gaban^onv.  Kreeft,  L.  R.  10  Exch.  274.  Mr.  Benja- 
min, in  his  book  on  Sales,  328  el  seq,,  cites  these  cases  and  many  others. 
His  conclusion  upon  the  cases,  among  others,  is  this:  "(6)  Although, 
as  a  general  rule,  the  delivery  of  goods  by  the  vendor  on  board  the  pur- 
chaser's own  vessel  is  a  delivery  to  the  purchaser  and  passes  the  property, 
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yet  the  vendor  maj'  by  special  terms  restrain  the  effect  of  such  delivery, 
and  reserve  jus  disponendi,  even-  in  cases  in  which  the  bills  of  lading  show 
that  the  goods  are  free  of  freight  because  owners'  property.  And  on  a 
sale  of  goods  which  are  not  specific,  although  the  goods  have  been  deliv- 
ered on  board  a  ship  of,  or  chartered  by,  the  purchaser,  yet,  in  the  ab- 
sence of  any  appropriation  of  the  goods  in  the  fulfillment  of  the  contract 
previous  to  shipment,  the  fact  that  the  vendor  has  taken  a  bill  of  lading 
to  his  own  order,  or  that  of  a  third  person,  will  prevent  the  property  in 
them  from  passing  to  the  purchaser."     Amer.  Ed.,  by  Kerr. 

In  the  present  case,  libelant  when  he  finished  loading  the  bark  took 
the  bills  to  his  own  order.  He  did  not  include  in  these  bills  the  lost 
rock,  nor  did  he  require  the  master  to  do  so,  as  was  done  in  Bulkley  v. 
Cotton  Co.y  24  How.  386.  He  did  not  demand  a  separate  bill  for  this 
rock.  He  surrendered  all  the  other  receipts  to  his  lighterman.  He  re- 
tained that  for  this  lost  lighter.  Thus  he  demonstrated  his  intent  not  to 
pass  the  property  and  to  retain  jus  disponendi.  He  accepts  the  loss  as 
his,  and  it  goes  without  saying  that  his  vendee  concurs  with  him.  This 
does  not  in  any  way  affect  the  bark,  or  deprive  her  of  any  advantage  of 
position  she  would  otherwise  enjoy.  If  the  lost  rock  be  the  property  of 
the  Tjharterer,  and  he  brought  this  action,  he  would  be  bound  by  and 
and  she  would  be  protected  by  all  the  terms,  limitations,  conditions,  and 
exceptions  of  the  charter  party.  But  so,  also,  is  the  libelant.  He  was 
the  agent  in  that  behalf  of  the  charterer,  had  in  his  possession  a  copy  of 
the  charter-party,  selected  the  stevedore,  engaged  the  lighterman.  He 
delivered  the  rock,  or  attempted  to  deliver  it,  under  this  charter-party, 
and  solely  because  of  it.  He  knew  precisely  how,  in  what  capacity, 
under  what  limitations,  qualifications,  and  exceptions,  the  cargo  was  sent 
to  the  bark  in  the  stream.  He  is  as  much  bound  as  the  charterer  would 
be.  He  could  not  treat  this  vessel  as  a  common  carrier.  He  knew  that 
she  was  not  a  general  ship,  up  for  a  general  cargo,  carrying  goods  for 
any  one  offering  them.  Macl.  Shipp.  115,  391.  He  knew  that  she  was 
under  special  charter  to  one  man  for  this  voyage  for  one  purpose,  and 
with  all  her  freight,  room  engaged.  This  action  is  properly  brought  in 
his  name,  and,  as  he  alleges,  as  owner. 

Our  next  inquiry  is,  has  he  a  cause  of  action  in  rem  against  the  bark? 
By  his  own  contract  and  that  of  the  charter-party,  a  portion  of  the  cargo 
was  to  be  delivered  in  the  stream.  His  responsibility  for  this  portion 
depends  upon  the  express  contract,  and,  where  this  is  silent,  upon  the 
general  usage  subject  to  which  the  contract  was  made.  Maude  &  P. 
Shipp.  136.     This  charter-party  provides: 

"  The  cargo  to  be  brought  alung-side  and  taken  from  along-side  free  of  ex- 
pense and  risk  to  the  ship,  any  custom  of  the  port  to  the  contrary  notwith- 
standing. Ship  to  receive  cargo  at  charterer's  wharf  if  required,  provided 
there  is  sufficient  water,  or  to  load  as  deep  as  possible,  always  adoat,  as  char- 
terer or  agent  shall  appoint,  at  wharf,  taking  balance  of  cargo  in  stream. 
♦  ♦  ♦  Whenever  ordered,  the  sliip  is  to  load  and  discharge  at  such  safe 
dock,  wharf,  or  place,  always  afloat,  as  cliarterer  or  his  agent  shaU  appoint. 
Charterer  reserves  the  option  of  appointing  stevedore  for  loading  at  ship's  ex« 
pense. " 
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The  place  of  loading  must  be  safe.  As  the  charterer  selects  it,  he  is 
responsible  for  its  safety.  If,  therefore;  when  the  cargo  was  being  de- 
livered at  the  phosphate  landing,  the  wharf,  by  reason  of  some  defect  in  it, 
had  fallen  in,  and  the  rock  had  been  lost,  there  can  be  no  doubt  that  the 
loss  could  not  fall  on  the  ship.  As  the  wharf  must  be  safe,  so,  also,  the 
means  used  in  transferring  cargo  from  the  shore  to  the  ship  in  the  stream 
must  be  safe,  "free  of  expense  and  risk  to  the  ship."  And  for  this  also 
the  shipper  is  responsible.  That  is  to  say,  if  he  uses  lighters  for  this 
purpose  they  must  be  tight,  staunch,  and  seaworthy  in  all  respects,  and 
must  remain  so  as  long  as  they  are  so  used.  Lyaa  v.  Metts^  5  East,  437; 
Word  V.  Leathers^  97  U.  S.  379.  I  say  they  must  remain  so.  The  mas- 
ter had  no  control  whatever  over  the  stevedore.  He  was  selected  by  tlie 
shipper.  The  provision  so  common  in  charter-parties,  that  the  steve- 
dore, though  named  by  shipper,  should  act  under  the  master's  orders, 
is  omitted  in  this  charter-party.  So  the  master  could  not  put  a  pound 
of  this  rock  in  his  ship  himself,  or  receive  it  in  his  ship,  until  it  suited 
the  stevedore.  For  this  reason  the  lighter  must  not  only  come  along-side 
tight,  staunch,  and  seaworthy,  but  it  must  remain  so  until  the  other  agent 
of  his  principal  is  ready  to  discharge  its  contents.  There  was  not  such 
a  delivery  of  this  rock  to  the  master  as  to  put  it  under  his  control,  and 
therefore  at  his  risk.  BlaVde  v.  Stembridgey  95  B.  C.  L.  908,  is  a  lead- 
ing case.  It  was  affirmed  on  appeal.  It  is  quoted  in  all  the  text-books, 
and  Maclanhlan  in  his  work  on  Shipping,  415,  note  4,  quotes  SwainsUmv. 
Garricky  2  Law  J,  Exch.  255;  Consolate  2,  Perciss  220,  as  sustaining  it. 
The  court  says:  "The  stevedore  was  to  be  appointed  by  the  charterer, 
and  therefore  to  act  for  him  and  represent  his  interests.  For  this  purpose 
he  had  the  charge  and  custody  of  the  goods  until  they  were  laden  and 
stowed  on  board."  This  same  case,  construing  a  charter-party  like  this  in 
every  important  respect,  only  that  it  has  the  clause,  omitted  from  this, 
"that  stevedore  is  to  be  under  master's  orders,"  says:  "The  cargo  is  to 
be  brought  along-side  at  the  risk  and  expense  of  the  charterer,  and  it  is 
to  be  shipped  and  stowed  by  his  stevedore;  consequently  at  his  risk, 
though  at  the  expense  of  the  ship-owner."  The  case  of  The  Sunlight,  de- 
cided in  this  court  and  affirmed  in  the  circuit  court,  (2  Hughes,  U.  S.  11,) 
is  not  in  conflict  with  this  case.  In  the  case  of  7%e  Smdight,  phosphate 
rock,  which  the  agreed  statement  of  facts  says  was  the  property  of  the 
bark,  was  brought  along-side  and  put  entirely  under  the  control,  both 
as  to  the  rock  and  the  lighter,  of  the  bark  and  her  master.  It  capsized 
in  the  dock,  and  the  bark  lost  the  property.  There  was  no  special  con- 
tract, and  the  case  went  off  on  a  supposed  custom  off  the  port.  This  be- 
ing the  result  of  this  contract  made  between  the  owners  of  the  Lovspring 
and  the  charterer,  no  receipt  or  act  of  the  master  could  alter,  amend,  or 
vary  any  of  the  terms  of  this  contract.  Burgon  v.  Sharpe,  2  Camp.  529; 
Macl.  Shipp.  138;  Sickens  v.  Irving,  7  C.  B.  (N.  S.)  165,  29  Law  J.  (C. 
P.)  25;  Manchisa  v.  Card,  39  Fed.  Rep.  496. 

Let  us  look  at  the  case  from  another  point  of  view.  The  lighter  was 
sent  to  the  bark  in  order  to  fulfill  the  contract  of  the  shipper.  It  was 
loaded  with  rock  intended  to  be  part  of  her  cargo,  was  put  along-side 
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the  bark,  and  attached  to  her  by  lines.  It  so  remained  until  she  sank, 
with  no  one  to  watch  her  but  the  master  and  the  crew  of  the  bark,  oex^ 
tainly  until  the  stevedore  came  aboard.  As  we  have  seen,  it  was  the 
duty  of  the  shipper  to  furnish  lighters,  tight,  staunch,  and  in  every  way 
seaworthy.  As  these  lighters  carried  his  rock  to  be  put  aboard  ship  by 
his  stevedore  at  such  time  as  he  selected,  he  was  bound  to  keep  his  light- 
ers in  that  condition  until  this  was  accomplished.  As  the  lighter  was 
loaded  by  him,  it  was  his  duty  to  see  that  it  was  properly  stowed,  and 
that  it  should  remain  so  until  discharged  by  his  own  stevedore.  If, 
therefore,  the  lighter  capsized  because  it  took  in  water,  not  being  sear 
worthy,  or  because  of  bad  stowage  of  cargo,  he  is  responsible  for  it.  If 
the  lighter  capsized  from  stress  of  weather,  it  is  a  danger  of  the  sea  for 
which  the  bark  could  not  be  responsible.  There  was  no  delay  on  the 
part  of  the  bark.  The  stevedore  was  not  ready  to  begin  loading  at  any 
time  during  which  the  lighter  was  along-side  tiie  bark.  The  testimony 
gives  no  reason  to  think  that  the  lighter  at  any  time  came  into  collision 
with  the  bark.  It  certainly  did  not  at  the  time  that  it  capsized.  As 
the  lighter  was  made  fast  to  the  bark  by  lines  furnished  in  part  by  and 
with  the  co-operation  of  the  tug  people,  negligence  in  th^  mode  in  which 
it  was  made  fast  cannot  be  imputed  to  the  bark,  in  the  absence  of  all  tes- 
timony to  this  effect.  These  are  all  the  causes  for  capsizing  lighters 
which  Mr.  Rhodes  could  give,  and  he  has  large  experience  in  handling 
them.  But  the  master  received  the  liglfters,  and,  notwithstanding  the 
absence  of  the  stevedores  and  the  hour  of  the  night  at  which  they  ar- 
rived, permitted  them  to  be  attached  by  lines  to  his  bark,  and  suffered 
the  tug-master  to  leave  them  unguarded  without  objection.  Did  the 
bark  incur  any  liability  for  this?  Did  her  master  assume  the  responsi- 
bility of  these  lighters,  seeing  that  they  did  not  leak,  that  their  cargo 
was  kept  properly  stowed,  that  no  accident  befell  them? 

Assuming,  for  the  sake  of  argument,  that  nothing  can  be  deduced 
from  the  terms  of  the  charter-party  on  this  point,  and  treating  it  as  if  it 
were  silent  as  to  it,  is  there  any  custom  of  this  port  which  makes  the  ves- 
sel custodian  of  lighters  bringing  cargo  at  the  risk  and  expense  of  the 
shipper?  No  such  custom  has  been  proved.  On  the  contrary,  it  ap- 
pears from  the  testimony  of  Mr.  Rhodes  that  the  White  Gross  Line,  who 
do  a  large  lighterage  business,  employ  a  man  specially  to  visit  and  care 
for  their  lighters.  And  the  tug-master  in  this  case,  employed  by  Capt. 
Young,  another  lighterman,  only  knew  that  they  kept  a  pump  for  light- 
ers to  be  used  when  the  tugs  could  not  be  employed  in  pumping  them 
out.  There  being,  therefore,  nothing  in  the  express  contract  nor  in  the 
custom  of  the  port  which  would  make  it  the  duty  of  the  bark  to  safely 
keep  and  care  for  this  lighter,  the  only  other  way  in  which  she  can  be 
made  liable  is  on  the  implied  contract  of  the  master  when  he  gave  the 
receipt  for  the  two  lighters  in  good  order.  What  was  the  consideration 
for  this?  He  was  not  bound  by  his  charter-party  to  undertake  the  care 
and  custody  of  the  lighters,  nor  by  the  custom  of  the  port.  His  freight 
was  secure  under  his  charter-party,  and  the  delivery  of  the  rock  on  the 
lighter  as  a  part  of  his  cargo,  or  withholding  it,  were  equally  indifferent 
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to  him.  He  thus  became  an  unpaid  agent,  having  in  possession  the 
property  of  another,  undertaking  to  keep  or  perform  something  about  it. 
Even  the  master  in  such  a  case  could  not  be  held  liable,  except  in  an 
action  charging  his. negligence  as  the  cause  of  the  damage,  and  proving 
it.  Coggs  v.  Bernard^  1  Smith,  Lead.  Cas.  (6th  Amer.  Ed.)  pt.  1,  p. 
419,  notes;  Story,  Ag.  213,  278,  339.  Neither  of  these  has  been  done 
in  this  case.  A  fortiori  the  bark  cannot  be  held  in  this  court  in  this  pro- 
ceeding in  rem.     Let  an  order  be  entered  dismissing  the  libel,  with  costs* 


ON   REHEARING. 
(June  11, 1890.) 

SiMONTON,  J.  In  deference  to  the  earnest  conviction  of  libelant's  proc- 
tor, for  whom  the  court  entertains  great  respect,  and  in  view  of  the  im- 
portance of  this  case  to  the  trade  of  this  port,  a  rehearing  his  been 
granted,  and  the  questions  at  issue  exhaustively  discussed. 

Is  the  bark  responsible  for  the  sinking  of  the  lighter,  attached  to  her 
by  lines,  and  loaded  with  rock  intended  to  be  a  part  of  her  cargo?  What 
is  the  effect  of  her  master's  receipt  for  the  lighter  in  good  order?  The 
charter-party  made  between  the  owners  of  the  bark  and  the  charterer, 
for  whom  libelant  was  the  agent,  is  the  law  of  this  case.  Who  is  respon- 
sible for  the  seaworthiness  and  'safety  of  the  lighter,  from  the  time  she 
came  along-side  the  ship  up  to  and  during  the  process  of  loading  from 
it?  Under  the  charter-party  the  charterer  could  load  her  at  a  wharf,  so 
long  as  the  ship  could  lie  there  with  perfect  safety.  When  it  became 
unsafe  to  remain  at  the  wharf  she  could  be  loaded  in  the  stream.  But 
the  cargo  must  be  brought  along-side  without  expense  or  risk  to  the  ship, 
any  custom  of  the  port  to  the  contrary  notwithstanding.  When  the 
ship  arrived  at  this  port  she  was  secure  of  her  ^freight  money,  whether 
she  took  a  cargo  or  not.  The  charterer  was  bound  by  penalty  for  a  full 
cargo.*  The  libelant,  his  agent,  was  under  contract  to  deliver  such  a 
cargo.  So  the  loading  was  solely  for  the  interests  of  the  charterer  and 
of  the  libelant.  The  mode  of  loading  was  wholly  for  his  convenience, 
with  the  one  qualification  that  the  ship  should  be  safe.  So  the  libelant 
selected  the  wharf,  engaged  and  paid  the  lighterman,  who  was  under  hia 
control,  and  selected  the  stevedore  for  the  special  purpose  of  loading  in 
the  stream  from  the  lighter.  No  words  qualified  the  selection  of  steve- 
dore. It  is  not  said  that  he  is  to  be  employed  by  the  ship,  or  should 
act  under  the  direction  of  the  master;  only  he  must  be  paid  by  the  ship. 
When  libelant  selected  a  wharf  for  the  ship  at  which  she  was  to  be  loaded, 
he  was  responsible  for  a  safe  wharf, — safe  to  hold  the  goods  until  they^ 
could  reasonably  have  been  taken  aboard.  Young  v.  Lehmann^  27  Fed* 
Rep.  385.  So  when,  for  his  own  convenience  and  the  safety  of  the  ship, 
he  began  to  load  fr6m  lighters,  he  substituted  the  lighter  in  the  place 
of  the  wharf.  He  was  bound  to  furnish  safe  lighters, — safe  to  hold  the 
goods  until  thev  could  reasonably  have  been  taken  aboard.  Were  we 
dealing  vi'ith  his  responsibility  as  lighterman  only,  "that  responsibility 
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lYould  cease  then;"  or,  what  is  the  same  thing,  "would  continue  until 
the  cargo  is  properly  placed  on  the  slings,  and  hooked  to  the  tackle." 
(Nei^on,  J.,  in  2%«  Cm^diUera,  5  Blatchf.  519;)  and  as  the  loading  from 
the  lighter  was  to  be  done  by  his  stevedore,  using  none  of  the  ship's  ap- 
pliances, he  could  himself  control  the  duration  of  this  responsibility. 
This,  then,  was  theobligation  assumed  by  the  shipper, — a  part  of  his  con- 
tract. He  could  not  devolve  on  another  the  duty  of  performing  it  to  his 
own  exoneration,  without  changing  the  terms  of  the  charter-party.  The 
master  had  no  authority  whatever  to  alter,  amend,  or  waive  any  one 
of  the  terms  of  the  charter-party.  Macl.  Shipp.  138;  Carv.  Carr.  by 
Sea,  §  44,  p.  45.  If,  therefore,  as  is  contended  by  libelant,  the  mas- 
ter accepted  the  delivery  of  the  rock,  and  assumed  the  custody  of  or  re- 
sponsibility for  the  lighter,  notwithstanding  the  charter-party,  his  act 
was  outside  of  his  authority  as  master,  and  libelant  knew  it.  His  act 
did  not  bind  his  owners  nor  the  ship.  If  he  undertook  the  less  respon- 
sible duty  of  watching  the  lighter,  and  of  reporting  to  the  libelant  at  his 
place  of  business  in  Charleston  any  change  in  her  condition  or  threat  of 
disaster,  so  that  libelant  should  meet  it,  and  avert  it  if  possible,  this 
would  seem  an  imperfect  obligation.  Assuming  it  to  be  a  legal  contnict, 
it  certainly  is  not  a  maritime  contract,  as  its  performance  was  to  be  on 
land.  It  could  create  no  lien  on  the  ship  enforceable  in  this  court.  So 
whatever  personal  responsibility  the  master  may  have  assumed  in  any 
aspect  of  the  matter,  it  was  not  a  thing  for  which  the  ship  is  responsible 
to  this  libelant.  It  being  the  duty  of  the  libelant  to  furnish  a  safe 
lighter, — safe  for  the  purposes  of  loading  a  cargo  from  it  to  the  ship, — 
this  lighter  capsized.  She  was  brought  to  the  ship  at  8  o'clock  at  night. 
At  7  the  next  morning  she  had  a  list.  At  2  p.  m.  she  went  over.  Yet 
the  only  evidence  at  all  which  we  have  that  she  was  seaworthy  when  she 
arrived  is  the  receipt  of  the  master,  given  after  dark,  without  examina- 
tion. We  have  no  evidence,  whatever,  that  she  continued  seaworthy, 
or  that  libelant  or  his  agents  ever  inquired  about  it.  There  was  one  per- 
son whose  duty  it  was  to  know  this,  and  who  must  have  known  it, — the 
tug-master  in  charge  of  the  lighter.  He  was  called  by  libelant,  but  was 
not  examined  in  chief  on  this  point.  On  the  cross-examination  he  said 
that  when  he  got  to  the  bark  he  sent  a  man — his  mate — into  the  hold  of 
the  lighter.  He  does  not  give  his  report.  We  do  not  know  his  report. 
The  man  was  not  produced.  His  name  is  John  Smith.  We  are  equally 
without  any  evidence  as  to  her  condition  at  the  phosphate  works.  The 
only  person  who  could  tell  —  Mr.  Alston,  who  loaded  her — was  not 
caUed.  Upon  this  showing  the  libelant  cannot  hold  the  bark  in  this 
proceeding  in  rem  for  this  rock. 

It  would  not  be  proper  to  conclude  without  consideration  of  a  part  of 
the  argument  challenging  the  correctness  of  the  conclusion  in  Blaikie  v. 
Stembridge,  95  E.  C.  L.  894.  That  case  determined  that,  under  the 
terms  of  the  charter-party  produced  in  it,  the  charterer  was  in  the,  cus- 
tody of  the  goods  until  they  were  taken  from  the  lighter  and  put  into  the 
ship.  It  was  used  by  me  as  persuasive  authority.  The  case  is  quoted 
as  authority  in  all  the  English  text  writers  to  whom  there  is  access,  and 
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by  very  many  English  judges.  Among  these  is  Sir  Robert  Phh^umore, 
than  whom  there  is  none  of  higher  authority.  The  OoUharine  Chalmers^  32 
L.  T.  (N.  S.)  847,  abstracted  in  1  Pritchard's  Dig.  499.  It  is  not  con- 
tended that  when,  under  charter-party,  the  stevedore  is  selected  or  ap- 
pointed by  the  charterer,  this  at  all  times  and  under  all  circumstances 
relieves  the  ship  and  its  master.  On  the  contrary,  there  being  no  demise 
of  the  ship,  her  owners  under  charter-party  with  such  a  provision  in  it 
are  responsible  upon  a  bill  of  lading  by  the  master  to  a  shipper  who  is 
ignorant  of  the  charter-party.  Sandenian  v.  Scurr^  L.  R.  2  Q.  B.  86; 
The  Boskmna  Bay,  22  Fed.  Rep.  666;  The  St.  Claud,  Brown  &  L.  4;  8 
Jac.  Fish.  Dig.  12401.  When  the  charter-party  provides  that,  though 
appointed  by  the  charterer,  the  stevedore  is  employed  by  the  ship,  and 
is  under  the  direction  of  the  master,  he  is  an  agent  of  the  ship.  ITie  T. 
A.  Ooddard^  12  Fed.  Rep.  174.  And  as  the  master  is  always  responsi- 
ble for  the  navigation  of  the  ship,  and  the  safe  carriage  and  safe  delivery 
of  the  goods  in  her,  and  as  the  proper  stowage  of  cargo  is  equally  essen- 
tial to  proper  navigation  and  proper  carriage,  be  cannot  be  freed  from 
this  responsibility  for  good  stowage,  unless  the  contract  with  the  owner 
of  the  goods  expressly  declares,  or  the  dear,  unambiguous  custom  of 
the  port  provides,  that  the  charterer  and  his  stevedore  are  alone  re- 
sponsible for  stowage.  Macl.  Shipp.  414;  Sackv.  JFbrd,  13  C.  B.  (N.  S.) 
90;  The  Boskenna  Bay^  mpra;  The  Keystone,  31  Fed.  Rep.  416.  Blaikie 
V.  Siembridge  is  commented  upon  by  two  judges  who  have  no  superiors 
as  admiralty  lawyers  on  the  bench, — Mr.  Justice  Clifford  and  Judge 
Brown  of  New  York.  Judge  Clifford,  in  Richardson  v.  Wirwor,  3  Cliff. 
404,  is  deciding  a  case  between  the  owner  and  the  charterer  respecting 
the  responsibility  for  the  act  of  the  stevedore  and  clerk  appointed  by  the 
latter,  and  employed  by  the  former.  This  English  case  was  quoted.  He 
does  not  dispute  it  at  all.  He  distinguishes  it  from  his  own  case,  be- 
cause the  charter-party  had  a  provision  the  one  he  was  considering  did 
not  have:  ''Cargoes  to  be  brought  along-side  and  taken  from  along-side 
at  the  expense  and  risk  of  charterer."  The  charter-party  we  are  dis- 
cussing has  a  similar  provision  in  stronger  terms:  "Cargo  to  be  brought 
along-side  and  taken  from  along-side  without  expense  or  risk  to  the  ship." 
Judge  Brown,  in  The  T.  A.  Ooddard,  12  Fed.  Rep.  184,  does  say  that 
Blaikie  v.  Stembridge  is  overruled  by  Sandeman  v.  Scurr.  But  this  last- 
named  case  turned  wholly  upon  the  fact  that  the  shipper  who  held  a  bill 
of  lading  from  the  master  of  a  ship,  not  demised,  was  entirely  ignorant 
of  the  existence  of  any  charter-party;  so  the  ship  was  liable.  The  char- 
ter-party we  are  discussing  carefully  omits  the  words,  "Under  the  direc- 
tion of  the  master,"  and  any  provision  for  assistance  by  the  master  or 
crew  of  the  appliances  of  the  ship.  It  comes  under  cases  of  The  Diadein, 
4  Ben.  247;  The  Miletm,  5  Blatchf.  335;  and  Blaikie  v.  Stembridge.  The 
stevedore  was  the  agent  of  the  charterer.  The  case  has  caused  consider- 
able (rouble,  and  has  raised  frequent  doubts.  Under  these  circumstancea 
the  provision  as  to  costs  will  be  modified.  Let  each  party  pay  his  own 
costs,  and  half  the  other  costs.  In  every  other  respect  the  fqrmer  decree 
is  affirmed* 
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The  Gulnabb,  (TiMOTHy  Mpronet,  Intervener.) 

(CircuU  Court,  JE?.  D,  Louikancu    June  6, 1890.) 

1*  Maktni  Insurakoe— Inbitbabls  Intbrsot--Cbaktxrbb. 

One  in  possefision  of  a  vessel  under  a  written  contract  with  the  owners  wblcli 
provides  that  be  shall  man  and  run  her  for  a  commission,  and  hold  her  as  secur- 
ity for  his  disbursements,  has  an  insurable  interest. 
2,  Samii^Sbaworthinbss. 

A  vessel  made  a  voyage  from  New  Orleans  to  Frenchman's  Harbor,  where  there 
was  no  opportunity  to  make  repaira,  took  on  a  load,  started  back,  and  almost  imme- 
diately sprung  a  leak,  and  was  lost,  without  encountering  any  sea  peril.    Hcldt 
that  the  evidence  showed  the  vessel  was  not  seaworthy. 
8.  Same— Thb  Poliot— Sea  Pbbil. 

Encountering  heavy  seas  Is  not  a  sea  peril,  within  the  meaning  of  a  jpoHay  of 
marine  insurance. 

In  Admiralty. 

E.  B.  KrvitachniU,  for  intervenor. 

Henry  Denis^  for  receiver. 

Billings,  J.  This  is  a  suit  on  a  marine  policy  of  insurance  upon  the 
steam-ship  Gulnare.  The  loss  of  the  vessel  is  admitted,  and  the  binding 
force  of  the  policy,  with  two  exceptions.  It  is  claimed  that  the  vessd 
insured  was  not  seaworthy,  and  that  Moroney  had  no  insurable  interest. 

1.  Had  Moroney  an  insurable  interest?  The  policy  is  "on  account 
of  whom  it  may  concern.  Loss,  if  any,  payable  to  him  as  his  interest 
may  appear."  Therefore  he  must  have  had  an  insurable  interest  to  en- 
able him  to  maintain  this  action.  The  vessel  belonged,  so  far  as  the 
registered  title  showed,  to  Boyd  Bros.;  but  the  real  owners  came,  and 
were  represented  by  a  Mr.  Kerwan,  of  New  York.  In  1883  the  plaintiff 
in  this  suit  went  into  possession  of  her  under  a  contract  in  writing  with 
the  owners,  which  was  lost  with  the  vessel.  That  contract  provided  that 
the  plaintiff  should  keep  possession  of  and  run  the  vessel  for  a  commis- 
sion, and  for  his  advances  he  should  look  for  security  to  the  vessel.  The 
plaintiff  had  no  proprietary  interest.  He  had  no  admiralty  lien,  since 
his  allowances  were  made  under  a  contract  with  and  for  the  owners.  But 
he  had  a  written  contract,  under  which  he  was,  for  a  commission,  to  pos- 
sess and  man  and  run  the  vessel,  and  was  to  hold  her  as  security  for  his 
disbursements.  I  think  his  interest,  with  reference  to  capability  to  be 
insured,  was  that  of  a  charterer  under  a  charter-party.  Has  the  charterer 
an  insurable  interest  in  the  vessel?  Prof.  Parsons  answers  this  question 
in  the  aflBrmative.  1  Pars.  Mar.  Ins.  165,  and  note.  See,  also,  BeU  v. 
Insurance  Co.y  6  Rob.  (I-a.)  423,  444,  where  the  court  say:  "If  the  prop- 
erty is  held  as  security,  it  gives  an  insurable  interest."  See,  also,  cases 
cited  by  Prof.  Parsons  in  the  note. 

2.  Was  the  vessel  seaworthy?  Applying-  the  settled  principles  of 
law  to  the  evidence,  she  was  not.  She  started  from  New  Orleans,  made 
the  voyage  to  Frenchman's  Harbor,  took  on  a  load  of  fruit,  started  on 
a  return  voyage,  and  almost  immediately  sprung  a  leak,  and  was  lost. 
The  presumption  is  in  favor  of  seaworthiness;  "but  if  the  vessel  spring 
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a  leak  after  sailing,  without  having  met  with  any  peril,  this  raises  the 
presumption  that  she  was  unseaworthy  when  she  sailed.  This  presump- 
tion may  be  rebutted  by  proof  of  actual  seaworthiness  at  the  time  of 
sailing.  When  a  vessel  is  shown  to  have  met  with  a  sea  peril,  if  the  in- 
surer claims  that  the  danger  was  owing  to  her  being  unseaworthy,  and 
not  to  a  sea  peril,  the  burden  is  on  him  to  show  this."  1  Pars.  Mar.  Law, 
267-271.  I  think,  since  there  was  no  opportunity  to  make  any  repairs 
at  Frenchman's  Harbor,  the  voyage  out  and  back,  to  and  from  French- 
man's Harbor,  must  be  regarded  as  a  continuous  voyage  without  having 
been  in  port,  which  is  the  view  the  petitioner's  counsel  thinks  should  be 
taken.  Thus  the  burden  was  upon  the  insurer  or  insured,  as  to  seaworthi- 
ness, according  to  whether  or  not  the  Gulnare  encountered  a  sea  peril  on 
her  voyage  out.^  The  protest  states  that  she  "encountered  heavy  seas,  and 
rolled  heavily."  This  is  not  a  peril  which  is  insured  against,  but  is  only 
an  ordinary  peril  which  any  strong  vessel  encounters  everywhere.  There- 
fore the  presumption  of  unseaworthiness  is  raised,  which  is  not  overcome 
by  any  evidence.  The  exceptions  to  the  master's  report  are  overruled, 
the  report  is  confirmed,  and  there  will  be  judgment  rejecting  the  claim 
of  petitioner. 


Wheelwright  r.  Walsh.* 
(District  Court,  8,  D,  Neiv  York.    May  22, 1890.) 

SHiPPiNO—CHiLBTER-pABTT— Substitution— EviDBNCB. 

Libelant  chartered  a  vessel  to  bring  a  cargo  of  lumber  from  Femandloa.  When 
the  vessel  arrived  at  Fernandlna,  it  was  agreed  between  the  parties  by  a  further 
arrangement,  not  in  writing,  that  she  should  take  a  different  cargo  to  Philadelphia, 
which  she  accordingly  did.  Respondent  contended  that  the  Philadelphia  voyage 
was  a  substitute  for  the  voyage  named  in  the  charter;  libelant  claimed  that  it  was 
an  agreement  for  an  independent  voyage,  to  be  made  before  executing  the  written 
charter.  Held,  that  the  burden  of  proof  rests  on  the  party  that  alleges  the  substi- 
tution; and,  where  the  evidence  on  that  point  is  evenly  balanced,  the  written  char- 
ter must  prevaiL 

In  Admiralty. 

Owen,  Gray  (Sc  SturgeSy  for  libelant. 

Carpenter  &  Mosher,  for. respondent. 

Brown,  J.  The  charter,  for  the  breach  of  which  the  above  libel  is 
filed,  provided  that  the  Caroline  Miller  should  bring  a  cargo  of  lumber 
from  Fernandina  at  a  fixed  rate.  The  libelants,  who  are  the  charterers, 
had  employed  the  vessel  on  her  two  previous  trips.  When  the  vessel 
arrived  at  Fernandina,  it  was  agreed  between  the  parties  by  a  further  ar- 
rangement, not  in  writing,  that  she  should  take  a  cargo  of  railroad  ties 
to  Philadelphia,  which  she  accordingly  did.  The  respondent  contends 
that  this  was  a  substitute  for  the  agreement  to  take  a  cargo  of  lumber. 
The  libelants  contend  that  it  was  an  agreement  for  an  independent  trip, 

'Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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to  be  made  before  executing  tlie  written  charter  for  carrying  the  lumber. 
Their  witnesses  testify  that  in  the  negotiation  for  the  cargo  of  railroad 
ties  it  was  explicitly  provided  that  that  trip  should  not  affect  the  charter 
for  the  cargo  of  lumber.  The  witness  for  the  respondent  denies  that  there 
was  any  such  condition,  and  asserts  that  it  was  understood  to  be  a  sub- 
stitute for  the  charter. 

In  the  details  of  the  testimony  there  are  doubtless  to  be  found  some 
circumstances  tending  to  corroborate  each.  On  the  one  hand,  all  the 
prior  charters  of  the  ship  between  the  same  parties  had  been  in  writing. 
On  the  other  hand,  as  the  agreement  for  the  transportation  of  the  ties  was 
not  made  until  about  the  time  of  the  arrival  of  the  vessel  atFemandina, 
and  as  she  was  to  enter  immediately  upon  the  jjerformance  of  that  con- 
tract by  loading  at  Fernandina,  and  was  so  ordered,  there  was  not  the 
same  need  of  a  written  contract  as  in  the  other  cases  providing  for  a  fut- 
ure voyage.  The  libelants,  moreover,  were  under  a  definite  contract  with 
other  parties  to  transport  the  lumber  by  a  given  date;  so  that  it  is  scarce- 
ly probable  that  they  would  intend  to  abandon  the  existing  charter  of 
the  vessel  for  carrying  the  lumber  by  substituting  ties,  and  leave  the 
transportation  of  lumber  in  fulfillment  of  their  contract  wholly  unprovid- 
ed for.  The  particular  time  when  the  lumber  was  to  be  transported  was 
not  stated  in  the  charter;  so  that  the  transportation  of  the  ties  first,  did 
not  require  any  modification  of  the  written  charter  as  to  the  lumber. 
The  written  charter  was  an  agreement  to  carry  a  particular  cargo.  Con- 
fessedly, that  specific  cargo  has  not  been  carried.  The  burden  of  proof 
to  show  that  something  different  from  what  was  agreed  on  in  writing  has 
been  done  and  accepted  as  a  substitute  for  it  rests  on  the  party  that  al- 
leges the  substitute.  Upon  evidence  so  evenly  balanced,  and  looking 
also  at  the  various  circumstances,  I  do  not  think  the  respondent  has 
made  out  the  substitution  by  any  preponderance  of  proof;  and  the  writ- 
ten charter,  as  it  stands,  must  therefore  prevail.  The  respondent,  hav- 
ing refused  to  .send  a  vessel  to  take  the  lumber  as  required  by  the  libel- 
ant under  the  written  charter,  must  therefore  be  held  bound  to  pay  the 
difference  in  freight,  for  which  amount,  with  interest,  the  libelants  are 
entitled  to  a  decree. 


The  Trinacria.* 

Marx  et  al.  v.  The  Trinacria, 

iDUtrict  C(mrt,  S.  D.  New  York.    May  28, 1800.) 

Bhiffino—Cakkiaob  op  Goods— Bill  of  Lading— Negligence— Fobbioh  Law. 

QlycerlDO  was  stowed  on  a  British  ship  at  Genoa,  Italy,  and  brought  to  this  coun- 
try under  a  bill  of  lading,  which,  besides  the  ordinary  exception  of  perils  of  the  sea, 
contained  an  exception  against  liability  for  loss  occasioned  by  leakage  or  stowage, 
or  by  negligence  of  any  person  in  the  service  of  the  ship.    This  latter  exception  is 

>  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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valid  both  hr  EngliBb  and  by  Italian  law.   The  vessel  bad  a  very  long  and  botsterons 
passage,  and  out  of  116  drumff  5' were  delivered  damaged  by  cuts,  with  some  oonse- 

auent  loss  of  glycerine  by  leakage.  Held,  the  foreign  law  governed  as  to  any  neg- 
genoe  within  the  foreign  jurisdiction,  and  whether  the  damage  was  occasioned  hj 
perils  of  the  sea,  or  by  negligent  stowage  at  Qenoa,  the  libelant  oould  not  recover; 
there  being  no  negligence  shown  or  presumed,  in  this  country,  or  from  acts  oom.- 
mitted  on  the  high  r~~~ 


In  Admiralty. 

Oeorge  A.  Blacky  for  libelant. 

jEZt/i,  Wing  &  Shoudy^  for  claimant. 

Brown,  J.  The  libel  was  filed  to  recover  damages  for  the  loss  of  glyo- 
erine  in  transportation  from  Genoa  to  New  York.  One  hundred  and  six- 
teen drums  were  shipped,  five  of  which  were  found  on  delivery  to  show  cuts 
in  the  drums,  through  which  more  or  less  of  the  glycerine  had  escaped. 
The  vessel  was  a  British  vessel,  and  the  bills  of  lading  excepted  loss 
through  negligence  by  any  person  in  the  service  of  the  ship,  loss  from 
leakage,  stowage,  or  peril  of  the  seas.  Both  the  English  and  the  Ital- 
ian laws  sustain  these  exceptions  as  valid.  As  the  contract  was  made  in 
Italy  by  an  English  master  of  an  English  ship,  and  by  an  English  bill 
of  lading,  the  contract  and  the  exceptions  above  referred  to  are  valid  as 
respects  all  acts  done  thereunder  within  Italian  terfitor}^.  It  is  no  part 
of  the  law  or  policy  of  this  country  to  invalidate  the  contracts  of  parties 
lawfully  made  abroad,  so  far  as  respects  performance  there,  or  to  apply 
our  law  to  the  consequences  of  such  performance  there,  the  acts  being 
neither  criminal,  by  our  law,  nor  imala  in  96.  It  is  a  wholly  diSerent 
question  whether  the  courts  of  this  country  should  sustain  contracts  or 
stipulations,  as  regards  acts  performed  and  designed  to  be  performed, 
either  on  the  high  seas  or  within  the  exclusive  jurisdiction  of  this  coun- 
try, when  such  stipulations  are  by  our  law  void  on  grounds  of  public 
policy.  See  Idverpody  etc. <»  Steam  Co.  v.Phenix  Ins.  Co.j  129  U.  S.  397, 
459,  9  Sup.  Ct.  Rep.  469;  The Branifard  (%,  29  Fed.  Rep.  373,  391. 

Upon  the  evidence  in  this  case,  I  am  satisfied  that  the  cCits  through 
which  this  leakage  arose  were  not  made  within  this  country,  but  arose 
upon  the  voyage,  in  consequence  of  the  long-continued  very  heavy 
weather  that  the  ship  experienced;  that  is,  by  sea  perils.  Other  parts 
of  the  cargo  showed  damage  from  the  same  cause.  For  such  damage  the 
ship  is  not  liable  unless  the  stowage  was  negligent.  The  evidence  here 
shows  all  possible  care  in  the  stowage.  If,  however,  there  was  any 
fault  in  -the  stowage,  inasmuch  as  that  was  done  at  Genoa,  where  the 
contract  was  made,  and  where  the  exception  as  to  stowage  was  valid, 
and  there  was  no  negligence  except  at  Genoa,  no  recovery  on  that 
ground  could  be  had.    The  libel  must  therefore  be  dismissed,  with  costs. 
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State  of  California  v.  Choe  Fan. 

(Circuit  Court,  N.  D.  CdUfomicL    June  88, 1890.) 

RiMOVAL  OT  Causes— Local  Pbejodiob. 

Under  Rev.  St.  U.  S.  $  641,  providing  for  removal  of  a  cause  before  final  hearhig, 
''when  any  civil  suit  or  prosecution  is  commenced  in  any  state  court,  for  any  cause 
whatever,  against  anv  person  who  is  denied,  or  cannot  enforce  in  the  judicial  tri- 
bunals of  the  state,  •  *  •  any  right  secured  to  him  by  any  law  providing  for 
the  equal  civil  rights  of  a  citizen,  **  a  prosecution  against  a  Chinaman  for  having  in 
his  possession  a  lottery  ticket,  under  a  law  applying  t<r**any  person,  "cannot  be  re- 
moved on  the  ground  of  local  prejudice  or  maladminiitration  of  the  law. 

On  Motion  to  Remand  to  State  Court* 
John  Lord  Love^  for  motion. 
Alfred  Clarke^  for  defendant. 

Sawyer,  J.  The  defendant,  a  Chinese  subject,  was  arrested  npon  a 
complaint  filed  in  the  police  court  of  San  Francisco,  charging  him  with 
having  in  his  possession  a  lottery  ticket,  in  violation  of  section  70  of 
Ordinance  No.  2187,  making  the  act  a  misdemeanor.  The  section  pro- 
vides that  ^4t  shall  be  unlawful  for  any  person  to  have  in  his  possession 
*  *  *  a  lottery  ticket,"  etc.,  and  that  "any  person  violating  any  of 
the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor,"  etc. 
The  prisoner,  upon  being  arrested,  filed  an  elab6rate  petition  setting  up 
numerous  grounds  intended  to  show  why  he  could  not  obtain  an  equal 
protection  of  the  laws  in  the  state  court,  and  asked  that  the  case  be  re- 
moved to  the  United  States  circuit  court  for  trial,  in  pursuance  of  the 
provisions  of  section  641  of  the  Revised  Statutes  of  the  United  States; 
and  the  police  judge  having  refused  to  allow  the  cause  to  be  removed,  he 
obtained  a  writ  of  habeas  corpus  cum  causa^  as  provided  in  section  642, 
Rev.  St.,  and  the  cause  and  the  custody  of  the  prisoner  were  transferred 
to  the  United  States  circuit  court.  The  state  district  attorney  now  moves, 
that  the  cause  be  remanded  to  the  state  court,  and  the  custody  of  the 
prisoner  restored  to  the  sheriff  of  the  city  and  county  of  San  Francisco, 
on  the  ground,  among  others  that,  no  sufficient  case  is  made  by  the  rec- 
ord and  petition,  under  said  provisions  of  the  statute,  for  the  remcyval. 

That  the  statute  is  valid,  and,  that  a  case  properly  coming'within  the 
provisions  of  the  statute,  may  be  so,  legally  removed,  is  settled  by  the* 
decision  of  the  supreme  court,  in  the  case  of  Strauder  v.  West  Virginiay 
100  U.  S.  303,  and  other  cases.  The  only  question,  then,  is,  whether 
the  record  and  petition  present  a  case  within  the  purview  of  that  statute. 
Upon  careful  examination,  I  am  satisfied,  that  the  supreme  court,  in 
Virginia  v.  Rives,  has  settled  the  point,  that  it  is  not.  This  was  a  case 
of  two  negroes  charged  with  murder,  who  alleged,  very  fully,  the  facts, 
and,  that,  on  account  of  the  action  of  the  judges,  and  of  popular  prej- 
udices, they  were  unable  to  obtain  an  equal  protection  of  the  laws.  The 
case  was  removed  to  the  circuit  court  under  the  provisions  of  section 
641,  Rev.  St.  In  discussing  the  question,  arising  on  the  petition,  the 
supreme  court  makes  the  following  observations,  equally  applicable  to 
this  case. 

v.42K.no.l5— 55 
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"If  the  petition  filed  in  the  state  court  before  trial,  and  duly  verified  by  the 
o<itlj  of  the  defendants' exhibited  a  sufi)cientgroundf  or  a  removal  of  the  pros- 
ecutions into  the  circuit  court  of  the  United  States,  they  were  in  legal  effect 
thus  removed,  and  the  writ  of  habeas  corpus  was  properly  issued.  All  pro- 
ceedings in  the  state  court  subsequent  to  the  removals  were  coram  nonjudice 
and  ubaolutely  void.  This  by  virtue  of  the  express  declaration  of  section  641 
of  the  Revised  Statutes,  which  enacts  that,  •  upon  the  filing  of  such  petition, 
all  further  proceedings  in  the  state  court  shall  cease,  and  shall  not  be  resumed 
except  as  thereinafter  provided. '  In  Gordon  v.  Longest^  16  Pet.  97,  it  was 
ruled  by  this  court  that/ when  an  application  to  remove  a  cause  (removable) 
is  made  in  proper  form,  and  no  objection  is  made  to  the  facts  upon  which  it  is 
founded,  •  it  is  theduty  of  the  state  court  to  "proceed  no  further  in  the  cause," 
and  every  step  subsequently  taken  in  the  exercise  of  jurisdiction  in  the  case, 
whether  in  the  same  court  or  in  the  court  of  appeals,  is  coram  non  judice.^ 
To  the  same  effect  is  Insurance  Co,  v.  Dunn.  19  Wall.  214.  U  is,  therefore, 
a  material  inquiry  whether  the  petition  of  the  defendants  set  forth  such  facts 
as  made  a  case  for  removal,  and  consequently  arrested  the  jurisdiction  of  the 
state  court  and  transferred  it  to  the  federal  cojirt.  Section  641  of  the  Revised 
Statutes  provides  for  a  removal  *  when  any  civil  suit  or  prosecution  is  com- 
menced in  any  state  court,  for  any  cause  whatsoever,  against  any  person  who 
Is  denied  or  cannot  enforce  in  the  judicial  tribunals  of  the  state,  or  in  the 
part  of  the  state  where  such  suit  or  prosecution  is  pending,  any  right  secured 
to  him  by  any  law  providing  for  the  equal  civil  rights  of  citizens  of  the  Unit- 
ed States,*  etc.  It  declares  that  such  a  case  may  be  removed  before  trial  or 
final  hearing.  Was  the  case  of  Lee  and  Burwell  Reynolds  such  a  one?  Be- 
fore examining  their  petition  for  removal,  it  is  necessary  to  understand  clear- 
ly the  scope  and  meaning  of  this  act  of  congress.  It  rests  upon  the  fourteenth 
amendment  of  the  constitution  and  the  legislation  to  enforce  its  provisions. 
That  amendment  declares  that  no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States, 
nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property,  witUout 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction,  the  equal 
protection  of  the  laws.  It  was  in  pursuance  of  these  constitutional  provisions 
.  that  the  civil  rights  statutes  were  enacted. '  Sections  1977,  1978,  Rev.  St. 
They  enact  that  all  persons  within  the  jurisdiction  of  the  United  States  shall 
have  the  same  right  in  every  state  and  territory  to  make  and  enforce  contracts, 
to  sue,  be  parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  persons  and  property  as  is  enjoyed  by 
white  citizens,  and  shall  be  subject  to  like  punishment,  pains,  penalties,  taxes, 
licenses,  and  exactions  of  every  kind,  and  to  no  other.  Section  1978,  enacts 
that  all  citizens  of  the  United  States  shall  have  the  same  right  in  every  state 
and  territory  as  is  enjoyed  by  white  citizens  thereof  to  inherit,  purchase,  lease, 
sell,  hold,  and  convey  real  and  personal  property.  The  plain  object  of  these 
statutes,  as  of  the  constitution  which  authorized  them,  was  to  place  the  colored 
race,  in  respect  of  civil  rights,  upon  a  level  with  whites.  They  made  the 
rights  and  responsibilities,  civil  and  criminal,  of  the  two  races  exactly  the 
same.  The  provisions  of  the  fourteenth  amendment  of  the  constitution  we 
have  quoted  all  have  reference  to  state  action  exclusively,  and  7iot  to  any  ac- 
tion of  private  individuals.  It  is  the  state  which  is  prohibited  from  denying 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws,  and  con- 
sequently the  statutes  partially  enumerating  what  civil  rights  colored  men 
shall  enjoy  equally  with  white  persons,  founded  as  they  are  upon  the  amend- 
ment, are  intended  for  protection  against  state  infringement  of  those  rights. 
Section  641  was  also  intended  for  their  protection  ^g^xnsX,  state  action,  and 
against  that  alone.  It  Is  doubtless  true,  that  a  state  may  act  through  differ- 
ent agencies,— either  by  its  legislative,  its  executive,  or  its  judicial  authorities; 
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and  the  prohibitions  of  the  amendment  extend  to  all  action  of  the  state  deny, 
ing  equal  protection  of  the  laws,  whether  it  be  action  by.  one  of  these  agencies 
or  by  another.  Congress,  by  virtue  of  the  fifth  sectioif  of  the  fourteenth 
amendment,  may  enforce  the  prohibitions  whenever  they  are  disregarded  by  ei- 
ther tiie  legislative,  the  executive,  or  the  judicial  department  of  tlie  state.  The 
mode  of  enforcement  is  left  to  its  discretion.  It  may  secure  the  right,  that 
is,  enforce  its  recognition,  by  removing  the  case  from  a  state  court  in  which 
it  is  denied  into  a  federal  court  where  it  will  be  acknowledged.  Of  this  there 
can  be  no  reasonable  doubt,  liemoval  of  ciises  from  state  courts  into  courts 
of  the  United  States  has  been  an  acknowledged  mode  of  protecting  rights 
ever  since  the  foundation  of  the  government.  Its  constitutionality  has  never 
been  seriously  doubted.  But  it  is  still  a  question  whether  the  remedy  of  re^ 
moval  of  cases  from  state  courts  into  the  courts  of  the  United  States,  given 
by  section  641,  applies  to  all  cases  in  which  equal  protection  of  the  laws  may 
be  denied  to  a  defendant.  And  dearly  it  does  not.  The  constitutional 
amendment  is  broader  than  the  provisions  of  that  section.  The  statute  au- 
thorizes a  removal  of  the  case  only  before  trirfl,  not  after  a  trial  has  commenced. 
It  does  not,  tiierefore,  embrace  many  cases  in  which  a  colored  man's  riglit  may 
be  denied.  It  does  not  embrace  a  casein  which  a  right  may  be  denied  by 
judicial  action  during  tiie  trial,  or  by  a  discrimination  against  him  in  the 
sentence.  *  *  ♦  Butthe  violation  of  the  constitutional  provisions,  when 
made  by  the  judicial  tribunals  of  a  state,  may  be,  and  generally  will  be,  after 
the  trial  has  commenced.  It  is  then,  during  or  after  the  trial,  that  denials  of  a 
defendant's  right  by  judicial  tribunals  occur.  Not  often  until  then.  Nor 
can  the  defendant  know  until  then  that  the  equal  protection  of  the  laws  will 
not  be  extended  to  him.  Certainly  until  then  he  cannot  affirm  that  it  is  de- 
nied, or  that  he  cannot  enforce  it,  in  the  judicial  tribunals.  It  is  ob\  ious, 
therefore,  that  to  such  a  case, — that  is,  a  judicial  infraction  of  tlie  constitu- 
tional inhibitions,  after  trial  or  final  hearing  has  commenced — ^section  641, 
has  no  applicability.  It  was  not  intended  to  reach  such  .cases.  It  left  them 
to  the  revisory  power  of  the  higher  courts  of  the  state,  and  ultimately  to  the 
review  of  this  court.  We  do  not  say  that  congress  could  not  have  authorized 
the  removal  of  such  a  case  into  the  federal  courts  at  any  stage  of  its  proceetl- 
ing,  whenever  a  ruling  should  be  made  in  It  denying  the  equal  protection  of 
the  laws  to  the  defendant.  Upon  that  subject  it  is  unnecessary  to  afUrm  any- 
thing. It  is  sufficient  to  say  now  that  section  641  does  not.  It  is  evident, 
therefore,  that  the  denial  or  inability  to  enforce  in  the  judicial  tribunals  of  a 
state,  rights  secured  to  a  defendant  by  any  law  providing,  for  the  equal  civil 
rights  of  all  persons  citizens  of  the  United  States,  of  which  section  641  speaks, 
is  primarily,  if  not  exclusively,  a  denial  of  such  rights,  or  an  inability  to  en- 
forre  them,  resulting  from  the  constitution  or  laws  of  the  state,  rather  than 
a  denial  first  made  manifest  at  the  trial  of  the  case.  In  other  words,  the 
statute  has  refei'ence  to  a  legislative  denial  or  an  inability  resul tiny  from  it. 
Many  such  cases  of  denial  might  have  been.  ♦  *  *  as  tliey  had  been,  denied 
atrial  by  juiy.  They  might  have  been  excluded  by  law,  from  any  jury  sum- 
moned to  try  persons  of  their  race,  or  the  law  might  have  denied  to  them  the 
testimony  of  colored  men  in  their  favor,  or  process  for  summoning  witnesses. 
Numerous  other  illustrations  might  be  given.  In  all  such  cases  a  defendant 
can  affirm,  on  oath,  before  trial,  that  he  is  denied  the  equal  protection  of  the 
laws  or  equality  of  civil  rights.  But,  in  the  absence  of  constitutional  or  leg^ 
islative  imj^ediments  he  caniiot  swear  hefure  his  case  comes  to  trial  that  his 
efijoyment  of  all  hia  cicil  rights  is  denied  to  him.  When  he  has  only  an  ap- 
prehension that  such  riffhts  will  be  withheld  from  him  when  his  case  shall 
come  to  trial,  he  cannot  affirm  that  they  are  actually  denied,  or  that  he  cannot 
enforce  them.  Yet  such  an  affirmation  is  essential  to  his  right  to  remove  his 
case.    By  the  express  requirement  of  the  statute,  his  petition  must  set  forth 


Digitized  by 


Google 


868  FEDERAL  BEPOBTBB,  vol.  42. 

the  facts  npon  which  he  bases  his  claim  to  have  bis  case  removed,  and  not 
merely  bis  belief  that  he  cannot  enforce  his  rights  at  a  sQbsequent  stage  or 
the  proceedings.  The  statute  was  not,  therefore,  intended  as  a  corrective  of 
errors  or  wrongs  committed  by  judicial  tribunals  in  the  administration  of 
the  law  at  the  tHal.'*     Virginia  v.  Hit>es,  100  U.  S.  816  et  seq. 

Thus  the  court  held  the  case  not  to  be  within  the  statute  and  issued 
a  mandamus  to  the  district  judge  directing  him  to  remand  it  to  the  state 
court.  That  decision,  in  my  judgment,  completely  covers  this  case. 
The  Chinese  stand  exactly  in  the  condition  of  those  negroes  with  respect 
to  a  right  to  enjoy  equal  rights.  Regarding  the  ordinance  in  question 
as  a  law  of  the  state,  or  standing  upon  the  same  footing  as  a  law  of  the 
.state,  it  is  perfectly  fair  and  equal  upon  its  face.  It  applies  to  "any 
person,"  and  "every  person."  It  is  upon  a  proper  subject  for  such  munic- 
ipal legislation.  If  there  is  a  failure  to  execute  it,  or  if  it  is  unequally 
.executed — if  there  is  a  discrimination  against  Chinese  in  its  administra- 
tion— that  is  not  the  fault  of  the  ordinance.  The  ordinance  gives  no 
countenance  to  such  action.  The  state  does  not  thereby  command  or 
authorize  this  discrimination,  but  if  it  exists,  as  alleged-, — and  a  strong 
case  of  discrimination  in  practice  is,  certainly,  aU^ed, — this  results 
from  the  wrongful  unauthorized  action,  or  non-action,  of  the  courts,  ex- 
ecutive oflBcers  of  the  government,  or  other  persons,  precisely  as  in  the 
case  cited,  and  not  from  the  commands,  or  authority  of  the  state, — or 
the  provisions  of  the  law  itself.  And  for  such  wrongs,  in  the  language 
of  the  supreme  court,  "section  641  has  no  applicability.  It  was  not  in- 
tended to  reach  such  cases.  It  left  them  to  the  revisory  power  of  the 
higher  courts  of  the  state,  and  ultimately  to  the  review  of  this  court." 
Id.  319.  In  Strauder  v.  Wed  Virginia,  the  discrimination  was  made  by 
the  statute  of  the  state  itself,  and  not  in  its  execution.  The  statute  au- 
thorized the  wrong.  In  other  words  the  wrong  was  committed  by  the 
state,  and  the  statute  was  void  upon  its  face.  On  that  ground  the  case 
was  held  to  fall  within  the  provisions  of  section  641,  and  it  was  properly 
removed,  and  the  statute  set  aside.  That  is  the  difference  between  the 
two  cases,  bringing  the  one  within  the  statute,  while  the  other  is  not. 
The  wrong  in  the  one  case,  is  the  direct  necessary  result  of  the  provisions 
of  the  statute; — of  its  necessary  operation  propria  vigore — while  in  the 
other,  it  results  from  the  maladministration  of  the  law.  The  former  is 
removable,  and  the  latter  is  not,  under  the  provisions  of  section  641,  Rev. 
St.  The  Case  of  Yick  Wo,  118  U.  S.  356,  6  Sup.  Ct.  Rep.  1064,  does 
not  reach  this  question.  Congress  had  a  choice  of  remedies  for  depriving 
persons  of  the  equal  rights  to  which  they  are  entitled  under  the  national 
constitution  and  laws.  It  might  perhaps,  have  extended  the  remedy  pro- 
vided in  section  641,  to  the  class  of  cases  to  which  this  belongs,  as  well 
as  to  that  embracing  Strauder  v.  West  Virginia,  but,  in  the  opinion  of  the 
supreme  court,  it  has  not  done  so;  but  has  left  it  to  the  ordinary  remedy 
of  review  by  the  higher  courts,  and  its  judgment,  and  the  decision  cited, 
are  controlling.  The  case  must  therefore,  be  remanded,  and  the  prisoner 
recommitted  to  the  custody  of  the  sheriff,  from  which  be  was  taken,  and 
it  is  so  ordered. 
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Morgan  et  aU  v.  Hugginb  d  aL 

(CircuU  Cofu/f%  N.  D.  Oeorgicu    February  27, 1890.) 

]«  Wills— Cohstkuction—Uncertiintt—Evidencb. 

Construing  a  will  in  the  following  language:  ^'In  the  name  of  God,  amen.  L 
RiloT  Garrett,  of  the  county  of  Randolph,  and  state  of  Georgia,  being  of  perfect 
mina  and  memory,  thanks  be  given  iinto  Gtod,  calling  into  mind  the  mortality  of 
body,  and  knowing  that  it  is  appointed  for  all  men  once  to  die,  1  do  make  aod  ordain 
this  my  last  will  and  testament.  That  is  to  say,  principally,  and  first  of  all,  I  glvQ 
and  recommend  to  the  earth  to  be  buried  in  a  decent,  Christian  manner,  at  the  dis- 
cretion of  the  executors,  who  shall  be  Isham  Wheelus,  and  so  much  of  my  worldly 
estate  I  give  and  bequeath  unto  William  Augustus  Wheelus :  and  I  do  hereby  re- 
voke and  disannul  all  other  wills,  legacies,  and  bequests,  confirming  this  to  be  my 
last  will  and  testament.  In  testimony  whereof  I  have  hereunto  signed  my  signa- 
ture this  18th  day  of  January,  1844,"— held,  that  the  decision  of  the  supreme  court 
of  the  state,  (Oarrett  v.  WheeUns^  69  Ga.  466,)  holding  that  the  intention  of  the 
testator  by  this  will,  read  in  the  light  of  surrounding  circumstances,  was,  after 
paving  burial  ezpeuseS|  to  give  the  remainder  of  the  estate  to  William  Augustus 
Wheelus,  is  the  correct  construction  of  this  will,  and  is  followed  and  adopted  in 
this  case. 

8.  Same— Atteb-Acquirbd  Property. 

The  Code  of  Georgia,  enacted  in  1868,  contained  the  following  provision,  (section 
2461 :)  *^  All  property  acquired  subsequent  to  making  of  the  will  shall  pass  under  it 
if  Its  provisions  be  sufficiently  bvoad  to  embrace  such  property. "  This  provision  is 
prospective  only,  and  after-acquired  real  estate  does  not  pass  under  a  will  made  be- 
fore this  provision  went  into  operation,  even  though  the  testator  did  not  die  until 
afterwards. 

OSylldbus  by  the  Court.) 

In  Equity. 

Bill  by  Morgan  and  others,  as  assignees  of  certain  heirs  at  law  of  Riltf 
Garrett,  to  restrain  Huggins,  his  administrator,  from  selling  or  otherwise 
disposing  of  the  property  of  the  estate,  and  praying  an  accounting.* 

H.  H,  Perry,  P.  L.  Mynatt,  and  0,  A.  Howell,  for  complainants. 

John  L.  Hopkins  and  Alexander  8.  Erwin^  for  respondents. 

Newman,  J.  This  is  a  cas^  in  equity,  and  the  question  before  the 
court  at  the  present  stage  of  the  case  is  the  construction  of  the  will  of 
Riley  Garrett,  deceased,  late  of  this  district,  which  is  as  follows: 

"Id  the  name  of  God,  amen.  I,  Biley  Garrett,  of  the  county  of  Randolph* 
and  state  of  Georgia,  being  of  perfect  mind  and  memory,  thanks  be  given 
unto  God,  calling  into  mind  the  mortality  of  body,  and  knowing  that  it  is  ap« 
pointed  for  all  men  once  to  die,  I  do  make  and  ordain  this  my  last  will  and 
testament.  That  is  to  say,  principally,  and  first  of  all,  I  give  and  recommend 
to  the  earth  to  be  buried  in  a  decent,  Christian  manner,  at  the  discreti<m  of 
the  executors,  who  shall  be  Isham  Wheelus,  and  so  much  of  my  worldly  estate 
I  glveand  bequeath  unto  William  Augustus  Wheelus;  and  I  do  hereby  revoke 
and  disannul  all  other  wills,  legacies,  and  bequests,  confirming  this  to  be  my 
last  will  and  testament.  In  testimony  whereof  I  have  hereunto  signed  my 
signature  this  18th  day  of  January,  1844,  Eilby  Gabrett.    [u  a.] 

••Robert  C.  Conner. 

••Hezeeiah  Broke. 

"W.C.  Perkins." 

>  The  extrinsic  evidence  su^r  be  found  substantially  in  the  case  of  Garrett  v.  Whe^less, 
0QQa.46d. 
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After  the  death  of  Riley  Garrett,  in  May,  1880,  Isham  Wheelus,  the 
named  executor,  having  died,  the  will  was  offered  for  probate  in  the 
court  of  ordinary  in  Hall  county,  Ga.,  by  William  Augustus  Wheelus. 
In  this  proceeding  a  caveat  was  filed  by  the  next  of  kin  and  heirs  at  law 
of  Riley  Garrett.     The  caveat  was  on  the  following  grounds: 

"(1)  Because  said  alleged  will  is  not  a  lawful  will,  because  it  was  not  signed, 
exe(nited,  and  published  as  the  last  will  of  the  said  Riiey  Garrett  according  to 
the  provisions  of  the  law  in  such  cases  made  and  provided.  (2)  Because  said 
alleged  will  is  null  and  void  in  law  for  uncertainty  as  to  what  was  intended 
to  be  conveyed  by  it,  as  to  whom  it  was  intended  to  convey  anything,  and  for 
uncertainty  as  to  what  was  meant  bytlie  language  used.  (3)  Because  said 
paper  offered  for  probate  is  not  testamentary  in  its  character,  and  the  court 
of  probate  has  no  jurisdiction  to  admit  the  same  to  probate," 

The  case  thus  made  up  in  the  court  of  ordinary  was  taken  by  appeal 
to  the  superior  court  of  Hall  county,  Ga.,  and  by  writ  of  error  to  the  su- 
preme court  of  the  state.  The  final  decision  in  the  supreme  court,  the 
court  of  last  resort  in  the  state,  affirming  the  judgment  of  the  superior 
court  of  Hall  county,  was  in  favor  of  the  will,  and  determined  that  by 
the  will  William  Augustus  W^heelus  took  all  the  property  of  Riley  Gar- 
rett, less  the  expenses  of  burial.  It  appears  from  an  examination  of  the 
evidence  submitted  here  on  this  question,  and  from  the  report  of  the  case 
in  the  supreme  court,  that  substantially  the  same,  evidence,  so  far  as 
material  and  admissible,  has  been  submitted  here  as  wad  submitted  in 
the  state  court.  It  may  be  that  the  evidence  offered  in  this  court  is 
somewhat  fuller  than  that  offered  in  the  state  court,  but  the  leading  facts 
which  can  properly  be  considered  in  construing  this  will,  and  that  throw 
light  on  the  question,  seem  to  be  substantially  the  same.  The  decision 
by  the  supreme  court  of  Georgia  is  reported  in  the  case  of  Garrett  v. 
WheelesSy  69  6a.  466.  It  may  be  proper  to  observe  that  the  complain- 
ants in  the  bill  in  this  court  are  the  assignees  of  the  heirs  at  law  of  Riley 
Garrett,  who  were  the  caveators  in  the  pjoceeding  in  the  state  coUrt,  and 
who  are  therefore  in  privity  with  the  complainants,  and  stand  in  their 
place  as  to  the  effect  to  be  given  the  former  adjudications.  It  will  be 
perceived  that  one  of  the  grounds  of  the  caveat  in  the  state  court  was  that 
"said  alleged  will  is  null  and  void  in  law  for  uncertainty  as  to  what  was 
intended  to  be  conveyed  by  it,  as  to  whom  it  was  intended  to  convey 
anything,  and  for  uncertainty  as  to  what  was  meant  by  the  language 
used."  .  This  ground  seems  to  have  been  urged  through  the  various  stages 
of  the  case,  and  was  passed  on  by  the  supreme  court,  as  appears  from 
the  decision.  After  copying  the  instrument  as  above,  the  supreme  court 
hold  "that  such  a  will  was  not  so  uncertain  as  to  be  void.  A  will  should 
not  be  refused  to  be  admitted  to  probate  on  account  of  uncertainty  unless 
it  be  so  uncertain  that  it  cannot  be  construed  by  the  aid  of  parol  testi- 
mony," and  then  proceeds: 

"It  appears  that  the  testator  in  this  will  was  a  bastard;  that  the  executor 
was  his  first  cousin,  and  the  legatee  named  was  the  executor's  child,  six  years 
of  age;  that  he  kept  bis  will  and  a  photograph  of  the  boy  in  his  trunk  together; 
and  that  a  year  before  his  death  he  stated  that  this  legatee  was  the  only  re- 
lation he  recognized,  [the  father  of  the  legatee  having  died,]  though  there 
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were  others  nearer  of  kin  in  fact.  Held  that,  in  the  light  of  these  f^ctis;  the 
Intention  of  the  testator  was  to  provide  for  hia  burial  expenses,  and  leave  tiie 
remainder  of  his  property  to  the  legatee  named." 

The  decision  thus  stated,  which  is  copied  from  the  syllabi  of  the  ciase, 
is  elaborated  in  the  opinion  of  Jackson,  C.  J.  Subsequently,  in  a  case 
growing  outof  the  administration  of  the  Garrett  estate,  the  supreme  court 
of  Georgia,  in  affirming  a  judgment  awarding  the  administration  to  Hug?- 
gins,  the  representative  of  the  Whecless  estate,  uses  this  language  in  com- 
mencing the  opinion  by  Hall,  J.: 

"  Uiley  Garrett,  of  Randolph  county,  in  this  state,  on  the  18th  day  of  January, 
1844,  executed  his  last*  will  and  testament,  whei'eby  he  appointed  Isliam 
Wheeless  his  executor,  and  gave  all  his  worldly  estate  to  William  Augustus 
Wlieeless."     Long  v.  Muggins.  72  Ga.  776. 

So  it  will  be  seen  that  the  supreme  court  of  Georgia  has  held  that  by 
this  will  Riley  Garrett  provided  for  his  burial  expenses,  and  left  the  re- 
mainder of  his  property  to  William  Augustus  Wheelus;  and  that  in  a 
subsequent  case  arising  from  the  same  estate  that  court  has  treated  this 
question  as  settled.  It  is  said,  however,  by  complainants  here  that  the 
court  of  ordinary  in  the  first  case  named,  and  the  higher  courts  on  ap- 
peal, had  no  jurisdiction  to  do  more  than  admit  the  will  to  probate;  and 
that  all  expressions  by  the  supreme  court  in  the  opinion  cited  as  to  the 
construction  of  the  last  clause  were  oWer  dicta*  In  brief,  the  question 
is  that  the  jurisdiction  of  the  court  of  ordinary  is  confined  to  the  question 
of  the  probate  of  the  will,  and  does  not  extend  to  the  construction  of  the 
will.  It  will  be  perceived  in  the  grounds  of  the  caveat  that  the  strong 
point  made  by  the  caveators  on  the  right  of  the  propounders  to  have  the 
will  admitted  to  record  was  the  same  urged  with  so  much  force  here, 
viz.,  that  it  was  void  for  uncertainty;  that  the  language  used  had  no 
meaning;  and  that,  without  extrinsic  evidence,  it  was  (except  as  to  the 
appointment  of  an  executor,  and  providing  for  the  burial  expenses)  an 
insensible  thing.  It  would  seem  difficult  for  the  court  to  determine  that 
the  instrument  was  not  meaningless  without  finding  some  meaning..  It 
might  have  found  one  of  several  different  meanings;  but  where  it  is  held 
upon  an  issue  of  this  sort  that  the  paper  has  a  definite,  specific  mean- 
ing, it  is  not  so  clear  that  this  determination  is  without  the  jurisdiction 
of  the  court  reviewing  the  judgment  of  the  probate  court  on  the  question 
of  the  probate  of  the  will.  Attention  has  also  been  called  in  argument 
to  the  last  paragraph  in  the  opinion  of  the  supreme  court  of  the  state  as 
follows: 

"A  man  has  a  right  to  give  enough  of  his  property  to  his  executor  to  have 
his  body  burled,  and  the  probate  would  be  necessary  for  that  purpose;  and, 
W\Q  factum  being  proved,  it  should  stand.  But  if  there  had  been  nothing  but 
the  subsequent  bequest,  and  it  being  objected  to  for  uncertainty,  unless  so  ab- 
solutely void  as  not  to  be  aided  by  the  rule  of  construing  it  by  surrounding  cir- 
cumstances, t\\^  factum  being  proved,  the  probate  should  stand,  in  order  that 
it  may  have  the  light  of  those  circumstances  thrown  on  it  if,  on  the  issue  of 
demsavit  vel  non,  that  light  could  not  be  used;  for  it  would  not  do  to  defeat  a 
will  as  void  for  uncertainty  when  it  is  not  so  uncertain  that  parol  evidence 
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oould  make  the  writing  certain  in  meanlng,~not  to  make  a  different  will, 
bat  to  oonstrae  the  writing,  and  thus  carry  into  effect  testator's  intention  as 
expressed  in  it" 

It  is  said  that  the  expressions  used  in  this  clause  indicate  that  the  su* 
preme  court  intended  to  leave  the  construction  of  the  will  for  future  de- 
termination. An  examination  of  the  case  does  not  sustain  this  argu- 
ment. After  three  pages  of  the  opinion  are  devoted  to  reasoning  in  favor 
of  the  sufficiency  of  the  language  in  the  will,  which  has  been  quoted,  to 
convey  the  remainder  of  the  estate,  after  paying  burial  expenses,  to  Will- 
iam Augustus  Wheelus,  the  language  which  has  just  been  given  from  the 
last  paragraph  of  the  opinion  is  used.  There  is  much  more  reason  for 
treating  this  last  paragraph  as  dicto  of  the  court  than  the  main  portion 
of  the  opinion  as  contended  by  the  complainants.  The  head-notes  of  the 
case,  which  are  supposed  to  embody  a  succinct  statement  of  the  points 
decided  are  devoted  entirely,  as  will  be  seen,  to  the  question  of  William 
A.  Wheelus'  rights  under  the  will.  It  seems  clear  that  the.  supreme 
court  understood  that  the  construction  of  this  will  was  properly  before 
it,  and  that  it  intended  to  determine  it.  It  is  not  deemed  necessary, 
however,  to  determine  whether  or  not  this  issue  as  presented  here  is 
strictly  res  adjudicata.  As  persuasive  authority  the  opinion  of  the  su- 
preme court  of  the  state  must  necessarily  have  very  strong  and  weighty 
effect.  With  the  same  will  before  it,  with  substantially  the  same  sur- 
roundiifg  circumstances,  and  with  the  sanie  parties  thereto,  so  far  as  le- 
gal atatv^  is  concerned,  with  a  will  made,  and  a  testator  dying  in  Georgia, 
and  all  of  the  property  of  the  estate,  both  real  and  personal,  in  the  state, 
and  with  the  same  issues  made,  the  decision  of  that  court,  even  if  not 
controlling,  must  be,  as  stated,  very  influential  here. 

But,  construing  this  will  independently  of  the  decisions  of  the  supreme 
court  of  the  state,  is  it  void  for  uncertainty?  The  argument  for. complain- 
ants in  this  case  is  to  this  effect:  That  the'intention  of  the  testator  is  not 
to  be  derived  from  extrinsic  evidence  unless  that  intention*is  expressed; 
that  the  question  is  not  what  the  testator  intended,  but  what  he  expressed; 
that  the  intention  is  to  be  obtained  from  the  will,  and  not  the  will  from 
the  intention;  and  that^  even  if  we  are  absolutely  certain  from  extrinsic 
evidence  as  to  what  the  testator  intended,  still,  unless  he  has  expressed 
it,  the  will  is  a  nullity.  A  very  elaborate  and  well-prepared  brief  and 
argument  has  been  submitted  with  quite  an  array  of  authorities  on  this 
line,  all  ably  presented.  The  oral  argument  to  the  same  effect  has  been 
thorough  and  complete.  The  position  that  the  intention  of  the  testator 
must  be  gathered  from  the  will  itself  is  undoubtedly  correct.  It  is  equally 
true,  however,  that  the  court  must  place  itself  in  the  position  of  the  tes- 
tator, and  to  that  end  may  gather  the  circumstances  surrounding  the  tes- 
tator at  the  time  the  will  was  made  for  the  purpose  of  arriving  at  this 
intention.  Allen  v.  AUeii,  18  How.  385.  Sections  2456,  2457,  Code 
Ga.,  relating  to  this  subject  are  as  follows: 

'*(2456)  In  the  construction  of  all  legacies  the  coartwill  seek  diligeully  for 
the  intention  of  the  testator,  and  give  effect  to  the  same  as  far  as  it  may  ba 
consistent  with  the  rules  of  law;  and  to  this  end  the  court  may  transpose  sen- 
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tences  or  clauses,  and  change  connecUng  conjunctions,  or  even  supply  omitted 
words  in  cases  where  the  clause  as  it  stands  is  unintelligible  or  inoperative, 
and  the  proof  of  intention  is  clear  and  unquestionable;  but  if  the  clause 
as  it  stands  niaj  have  effect,  it  shall  be  so  construed,  however  well  satisfied 
the  court  may  be  of  a  different  testamentary  intention.  (2457)  When  called 
upon  to  construe  a  will,  the  court  may  hear  parol  evidence  of  the  circum- 
stances surrounding  the  testator  at  the  time  of  its  execution.  So  the  court 
may  hear  parol  evidence  to  explain  all  ambiguities,  both  latent  and  patent." 

Taking  this  will  and  the  evidence  submitted  here,  and  reading  it,  in  the 
language  of  the  supreme  court  of  Georgia,  "in  the  light  of  surrounding 
circuuistanceB,"  is  it  not  dear  what  the  testator  intended?  It  is  not  de- 
nied that  the  effect  of  the  decision  of  the  state  court  was  to  determine  the 
right  of  the  propounders  to  have  the  will  admitted  to  probate,  the  con- 
tention being  that  its  construction  was  left  open.  On  the  face  of  the  pa- 
per it  is  perfectly  clear  that  he  intended  to  make  a  will,  and  by  it  it 
must  be  supposed  to  dispose  of  all  his  property.  He  appoints  Isham 
Wheelus,  the  father  of  William  Augustus,  his  executor,  and  it  is  con- 
ceded, although  the  language  is  imperfect,  that  he  provided  for  the  bur 
rial  of  his  body,  and  then  is  the  remaining  clause,  which  has  caused 
such  extended  discussion  in  the  state  court  and  here,  ^'and  so  much  of 
my  worldly  estate  I  give  and  bequeath  to  William  Augustus  Wheelus.'* 
It  must  be  clear,  as  stated,  that  he  intended  by  this  paper  to  dispose  of 
all  his  property,.and  except  the  provision  for  burial  expenses  there  is  no 
other  disposition  of  property  than  that  contained  in  the  words  last  quoted. 
Now,  can  there  be  any  reasonable  doubt,  from  an  examination  of  this 
paper  alone,  that  the  testator  intended  to  leave  the  remainder  of  his  prop- 
erty to  William  Augustus  Wheelus?  No  other  meaning  can  be  given 
it  consistently  with  the  view  that  by  this  paper  he  intended  to  dispose 
of  all  his  property.  It  is  dear  that  he  did  so  intend,  and  equally  clear 
that  the  only  construction  which  can  effectuate  that  intention  is  the  one 
just  stated.  Assume  that  nothing  can  be  inserted,  as  is  so  strongly 
contended,  is  the.  will  as  it  stands  intelligible,  viewed  from  the  position 
in  which  the  testator  stood  when  it  was  made,  and  gathering  by  extrinsic 
evidence  the  circumstances  then  surrounding  him  for  that  purpose?  A 
case  coming  as  close  to  this  in  its  facts  as  any  other  cited  in  the  argument 
is  that  of  In  re  Baasett^s  Estate^  (Perkins  v.  Fladgate,)  L.  R.  14  Eq.  54. 
The  testatrix  there  made  a  will  which  she  declared  to  be  her  last  will  and 
testament,  by  which  she  appointed  an  executor,  and,  after  giving  several 
legacies,  proceeded  as  follows:  * 

''After  these  legacies  and  my  doctor's  bills  and  funeral  expenses  are  paid, 
I  leave  to  my  sister  Mary  Perkins,  *  ♦  *  without  any  power  of  control 
whatsoever  of  her  husband,  John  Perkins.  In  case  of  her  death  to.  be  equally 
divided  amongst  the  children  or  grandchildren." 

This  was  held  to  be  a  good  gift  of  the  residue  of  the  estate.  Sir  James 
Bacx)N,  V.  C,  in  his  opinion,  says: 

"I  should  feel  the  greatest  objection  to  supplying  any  words  in  a  will,  but 
I  do  not  think  this  will  unintelligible  as  it  stands,  and  accordingly  I  do  not 
see  the  necessity  of  supplying  any  words.  I  read  the  will  as  intended  to  dis- 
pose of  (he  whole  of  testatrix's  estate  and  effects.    That  must  have  been  her 
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Intention,  as  is  generally  the  case,  when  she  set  abont  making  her  Mast  will 
and  testament,'  that  would  vest  the  whole  of  her  estate  in  the  executor.  Then 
she  gi  ves  certain  legacies  which  it  was  the  duty  of  the  executor  to  pay.  Then 
slie  says:  •  After  these  legacies  »  *  ♦  are  paid, I  leave  to  m}' sister  Mary 
Perlcins,  ♦  *  ♦  without  any  power  or  control  whatsoever  of  her  husband 
John  Perkins.  In  case  of  her  death  to  be  equally  divided  amongst  )ier  children 
or  grandchildren.'  The  intention  of  the  testatrix  is  express.  If  I  could  find 
any  indication  of  an  intention  to  give  anything  else,  as,  for  instance  a  legacy 
of  £500,  it  would  be  different;  but  what  other  meaning  can  be  attributed  to 
these  words  except  that  which  I  have  suggested?  What  answer  can  be  given 
to  the  question,  'What  did  she  mean  to  leave?'  except  tliis:  the  entirety  of 
the  residue  of  her  estate.  Where,  then,  is  the  ditBculiy?  No  doubt  the  word 
*  residue,*  if  supplied,  would  satisfy  the  meaning;  but  that  only  shows  that 
the  meaning  of  the  testatrix  may  be  expressed  by  other  words  than  those  which 
she  has  used.  The  cases  which  have  been  cited  furnish  no  rule  whatever  for 
the  interpretation  of  the  present  case.  If  the  whole  of  the  property  had  been 
realized  and  placed  on  a  table,  the  executor  must  have  lirst  paid  out  the  leg- 
acies, and  then  handed  over  all  the  rest  to  the  testatrix's  sister." 

The  same  argument  presented  in  this  was  presented  in  that  case,  as 
shown  by  brief  of  counsel  in  the  report  of  that  case,  and  yet  the  conclu- 
sion of  the  vice-chancellor  was  as  above  quoted.  There  was  no  language 
whatever  in  that  will  to  show  how  much  was  left  to  Mary  Perkins,  and 
yet,  as  it  was  clear  that  the  testatrix  set  about  making  her  last  will  and 
testament,  and  there  was  no  other  disposition  of  her  property  after  cer 
tain  legacies  except  the  one  before  the  court  for  construction,  it  was  hclu 
that  the  intention  was  to  give  the  residue.  All  that  is  Siiid  in  favor  of 
giving  effect  to  that  may  with  equal  force  be  said  of  the  will  now  belore 
the  court.  The  case  of  Mohun  v.  Mohun^  1  Swanst.  201,  cited  by  com- 
plainants, and  favorable  to  them,  was  decided  three-quarters  of  a  century 
ago,  and  is  not  authority  even  in  England  now,  as  is  evident  from  the 
decision  in  the  case  In  re  BasseiVa  Estate^  supra. 

While  the  case  of  Havmmn  v.  ThomaSy  44  Md.  30,  strongly  relied 
on  by  complainants' counsel,  is  very  much  like  the^case  at  bar,  still 
it  does  not  appear  from  the  report  of  the  case  that  the  facts  were  as 
here.  The  part  of  the  will  there  construed  is  stated  in  the  report  to  be 
the  second  clause.  How  many  other  clauses  in  the  will  there  were  is 
not  shown  in  the  report  of  the  case.  It  does  not  furnish  simply  and 
clearly  the  question  presented  in  this  case,  or  in  the  case  In  re  BassetVs 
EsUite,  mpra.  It  is  probably  true,  however,  that  the  decision  of  the 
supreme  court  of  Georgia,  in  construing  this  will,  and  the  views  of 
this  court,  are  not  in  harmony  with  flawman  v.  Thomas.  The  case 
cited  of  ^/^'8  ExWb  v.  Alkn^  18  How.  385,  is  unlike  this  in  its  facts, 
althqugh  supporting  the  general  position  of  complainants  as  to  the  strict 
rule  governing  the  admission  of  extrinsic  evidence  in  the  interpretation 
of  wills;  which  position  it  is  not  considered  necessary  to  controvert.  Nor 
is  it  necessary  to  go  further  into  the  many  authorities  cited  to  discuss 
the  question  of  the  extent  aliunde  testimony  will  be  heard  for  the  purpose 
of  explaining  ambiguities,  latent  and  patent,  and  the  nice  distinctions 
and  differences  in  the  several  lines  of  authorities.  The  law  in  Georgia 
on  this  subject  is  now  embodied  in  the  Code,  §  2457.    -The  view  taken 
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by  this  court  of  this  will  and  tjie  law  controlling  its  interpretation  seems 
to  render  consideration  of  this  phase  of  the  law  superfluous. 

There  is  no  sufficient  reason  to  justify  this  court  in  departing  from  the 
decision  of  the  supreme  court  of  the  state.  On  the  contrary,  there  is 
much  reason  to  adhere  to  it  as  a  correct  rule  to  be  adopted  in  the  con- 
struction of  this  will. 

The  other  question  submitted  in  this  case,  and  which  may  now  be  dis- 
posed of,  is,  what  class  of  property  passes  by  this  will?  The  Code  of 
Georgia  (section  2461)  declares: 

"All  property  acquired  subsequent  to  the  making  of  the  will  shall  pass  un- 
der it  if  its  provisions  be  sufficiently  broad  to  embrace  such  property." 

The  Code  containing  this  provision  went  into  effect  January  3,  1863. 
The  supreme  court  of  the  state,  in  Gibbon  v.  Gibbon^  40  Ga.  562,  field 
that  this  section  of  the  Code  "is  prospective  only,  and  after-acquired  real 
estate  does  not  pass  under  a  will  made  before  the  Code  went  into  opera- 
tion, even  though  the  testtitor  did  not  die  until  afterwards.''  The  facts 
here  are  like  the  facts  there,  so  far  as  the  question  presented  is  concerned. 
The  will  here  as  there  was  made  before  the  Code,  and  here  as  there  the 
testator  died  after  the  Code  went  into' effect.  That  decision  must  be  con- 
trolling here,  and  the  conclusion  is  that  the  after-actjuired  real  estate  of 
the  testator  does  not  pass  by  this  will.  This  disposes  of  the  questions 
that  can  now  be  settled,  and  an  order  may  be  taken  for  a  reference  to  a 
master  in  order  that  the  condition,  extent,  and  character  of  the  estate 
may  be  ascertained,  and  the  proper  accounting  bad,  that  final  decree 
may  be  rendered  in  the  case. 


Hayden  v.  Official  Hotel  Red-Book  &  Directory  Co.  d  ol. 

(CircuU  C(nirt,  S.  D.  New  York.    July  11, 1890.) 

8togxholdbr8*-Salb  op  Corporate  Phopertt— Purchase  bt  Majorttt. 

The  stockholders  of  a  corporation  financially  embarrassed,  resolved  to  wind  np 
the  business,  and  authorized  the  trustees  to  sell  the  property  to  pay  debts.  At  a 
sale  duly  advertised,  of  which  the  stockholders  had  notice,  and  at  which  many  were 
present,  the  property  was  struck  off  to  the  secretary,  who  was  also  one  of  the 
trustees,  and  bought  in  the  interest  of  a  combination  of  stockholders  formed  in 
'  good  faith,  for  their  own  protection,  after  it  seemed  probable  that  the  property 
would  not  seU  except  at  a  great  sacrifice.  It  appears  to'  have  been  sold  for  all  that 
it  was  worth,  and  the  purchase  by  the  secretary  was  approved  by  a  majority  of  the 
stockholders,— by  aU  except  the  complainant.  Held,  that  it  is  not  shown  that  the 
action  of  the  majority  was  oppressive  or  in  bad  faith,  that  the  sale  would  not  be 
set  aside  on  these  facts,  and  a  preliminary  injunction  wiU  be  refused. 

In  Equity. 

Bill  by  a 'stockholder  to  set  aside  a  sale  of  the  corporate  property  to  a 
combination  formed  by  the  majority.  On  motion  for  a  preliminary  in^ 
junction. 

Louis  F.  Post,  for  compkinant. 

William  J.  Fanning^  for  deHendania. 


Digitized  by 


Google 


876  FEDERAL  REPORTER,  vol.  42. 

Wallace,  J.  It  appears  upon  this  motion  that  the  Travelers'  Pub- 
lishing Company,  a  commerical  corporation,  became  financially  embar- 
rassed, and  its  stockholders,  at  a  meeting  called  to  consider  its  affairs, 
concluded  to  wind  up  the  business,  and  sell  its  property  to  pay  its  debts, 
and  at  this  meeting  authorized  the  board  of.  trustees  to  make  sale  of  the 
Avhole  or  any  part  of  the  property  at  public  or  private  sale,  as  in  their 
judgment  should  seem  best;  that  the  trustees  concluded  to  sell  the  prop- 
erty at  public  auction,  and  after  reasonably  advertising  the  sale,  and 
giving  notice  thereof  to  all  the  stockholders,  they  sold  that  part  of  it  in- 
volved in  this  action;  that  many  of  the  stockholders,  as  well  as  the  trus- 
tees, were  present  at  the  sale,  and  after  several  bids  were  made  the  prop- 
erty was  struck  off  to  one  Jacques,  the  secretary',  and  one  of  the  trustees 
of  the  corporation,  he  being  the  highest  bidder;  that  he  bought  the  prop- 
erty in  the  interest  of  a  combination  of  stockholders,  who  had  united  to 
protect  themselves  when,  and  not  until,  it  appeared  that  the  property 
could  not  probably  bo  sold  except  at  a  great  sacrifice;  and  that,  imme- 
diately after  the  purchase  by  Jacques,  he  transferred  the  property  to  a 
new  corporation,  the  stockholders  of  which  consisted  principally  of  those 
stockholders  in  the  other  corporation  who  had  united  togetlier. 

So  iar  as  now  appears,  the  price  at  which  the  property  was  sold  to 
Jacques  was  all  that  it  was  worth,  and  everything  that  was  done  had  the 
approval  of  all  the  stockholders  except  the  complainant.  Under  these 
circumstances  the  sale  cannot  be  annuUed  at  the  suit  of  the  complainant, 
or  of  the  corporation,  assuming  that  the  complainant  represents  it  for 
the  purposes  of  this  action,  merely  because  the  property  was  bought  by 
one  of  the  trustees  of  the  corporation.  He  was  acting  with  the  assent 
of  those  who,  being  the  majority  of  stockholders,  were  entitled  to  repres- 
ent the  whole  body  of  beneficiaries;  and  the  rule  which  forbids  a  trustee 
from  purchasing  for  himself  or  for  another  the  property  of  which  he  is 
the  fiduciary  does  not  extend  to  a  case  where  he  does  so  with  the  con- 
sent of  all  interested.  The  real  question  in  the  case  is  whether  the  ma- 
jority stockholders  were  acting  in  good  faith  towards  the  complainant, 
as  a  minority  stockholder,  in  authorizing  the  sale  of  the  property,  and 
its  purchase  by  the  new  corporation.  The  right  of  the  majority  stock- 
holders of  a  corporation  established  for  manufacturing  or  trading  pur- 
poses to  wind  up  its  affairs,  and  dispose  of  its  assets,  even  against  the 
objections  of  the  minority  stockholders,  whenever  it  appears  that  the 
business  can  be  no  longer  advantageously  carried  on,  is  well  recognized. 
TreadweO,  v.  Mcmufacturing  Ob.,  7  Gray,  393;  Wilson  v.  Proprielora,  9  R. 
I.  590;  Lawman  v.  Railroad  Co.,  30  Pa.  St.  42.  But  they  cannot  be 
permitted  to  exercise  this  right  in  a  manner  inconsistent  with  good  faith 
towards  the  minority  stockholders;  and  if  it  is  exercised  oppressively, 
and  they  purchase  the  property  of  the  corporation  for  themselves  at  an 
inadequate  price,  the  transaction  will  not  be  permitted  to  stiind.  Ervm 
v.  Navigation  Co.,  23  Blatchf.  517,  27  Fed.  Rep.  625,  There  are  circum- 
stances in  this  case  which  suggest  unfavorable  inferences;  but  there  is 
quite  convincing  evidence  that  the  only  purpose  of  the  stockholders  who 
combined  together,  and  purchased  the  property,  was  to  prevent  a  sacri- 
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fic6  of  the  property,  and  enable  enough  to  be  realized  from  it  to  pay  off 
the  debts  of  the  corporation,  and  that  they  had  no  design  to  disregard 
the  interests  of  the  complainant. 

It  may  be  that  at  the  final  hearing  the  facts  will  present  a  different 
aspect,  but  on  the  case  as  it  now  appears  a  preliminary  injunction  should 
not  be  granted.    The  motion  is  denied. 


National  Bank  of  Virginia  v.  City  of  Richmond  et  oL 

MsBCHANTs'  Nat.  Bank  v.  Samb. 

(CirowU  Cow%  E,  D.  Virginia,    July  1, 1890.) 

1.  Taxation— Absessmknts— National  Banks. 

Under  Rev.  St.  U.  8.  %  5219,  whicb  declares  that  nothing  in  the  national  bank- 
ing act  shall  prevent  all  the  shares  of  stock  of  a  national  bank  from  being  Included 
in  the  assessment  of  the  personal  property  of  the  owners  of  such  shares,  an  assoss* 
ment  of  the  entire  stock  of  a  national  bank  in  90lido  against  the  bank  itself  is  in- 
vaUd. 
%,  Bamb— Constitutional  Law, 

Act  Va.  Jan.  27. 1890,  which  attempts  to  legalize  taxes  levied  upon  such  invalid 
assessment,  is  void. 

In  Equity. 

James  Alfred  J(me8^  for  National  Bank  of  Virginia. 
Pegram  &  StringfeUoWj  for  Merchants'  National  Bank. 
C.  7.  Meredith,  City  Atty.,  for  defendants. 
Before  Bond  and  Huqhes,  JJ. 

Bond,  J.  On  July  17,  1889,  the  defendant  Cunningham,  who  was 
the  collector  of  taxes  for  the  city  of  Richmond,  presented  to  the  Mer- 
chants' National  Bank  of  Virginia,  located  at  Richmond,  a  bill  of  taxes 
assessed  upon  the  shares  of  stock  of  that  association,  of  which  the  fol- 
lowing is  a  copy: 

1889.  (Ward  3.) 

The  Merchants*  National  Bank,  to  City  of  Richmond,  Dr. 
Tax  on  shares  of  stock,  •  .  .  .    $255,000 

Less  value  of  real  estate,      ...  53,942 


$201,058,  at  1.40,  $2,814  81 

—With  a  request  that  the  same  be  promptly  paid,  to  avoid  a  penalty 
of  6  per  cent,  imposed  by  the  ordinances  of  that  city.  A  similar  bill 
for  taxes,  to  the  amount  of  $2,324,  was  presented  to  the  National  Bank 
of  Virginia,  as  a  tax  on  its  shares  of  stock,  which  were  valued  at  $216,- 
000,  with  a  deduction  of  $50,000  for  real  estate  held  by  the  bank.  After 
the  presentation  of  these  bills  by  the  collector,  the  corporations  whose 
shares  had  been  assessed  for  the  payment  of  the  tax  filed  separate  bills 
of  complaint  in  this  court  to  enjoin  the  collector  from  proceeding  to  col- 
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lect  the  same  from  the  bank.  A  temporary  injunction  was  issued,  and 
now,  the  matter  having  been  finally  heard  upon  their  answers  and  ex- 
hibits and  arguments  of  counsel,  it  is  to  be  determined  whether  the 
temporary  injunction  shall  be  dissolved  or  made  permanent. 

The  power  to  tax  national  bank  shares  is  given  by  section  6219  of 
Revised  Statutes,  which  declares  that  nothing  in  the  law  of  the  United 
States  respecting  banks  shall  prevent  all  the  shares  in  any  such  asso- 
ciation from  being  included  in  the  valuation  of  the  personal  property 
of  the  owner  or  holder  of  such  shares,  in  assessing  taxes  imposed  by  au- 
thority of  the  state  within  which  the  association  is  located.  The  tax  in 
these  cases  is  assessed  upon  all  the  shares  issued  by  the  association  in 
«oMo  against  the  association,  and  the  cashier  is  required  by  the  collector 
to  pay  it  or  be  subject  to  a  penalty.  In  the  Ckise  of  First  Nat.  Bank  of 
Eichmondj  39  Fed.  Rep.  309,  (tried  in  this  court  a  short  time  ago,)  the 
record  in  which  case  has  gone  to  the  supreme  court,  it  was  held  by  the 
district  judge  that  such  an  assessment  of  a  tax  on  the  whole  of  the  shares 
of  a  bank,  at  their  market  value,  was  nothing  else  than  an  assessment 
of  the  capital  stock  of  the  bank,  and  was  not  authorized  by  the  act  of 
congress,  and  that  to  tax  the  shares  of  the  bank  at  all  they  must  be  listed  . 
in  the  name  of  the  shareholder.  Any  other  view  of  the  law  than  this 
would  work  a  grievous  wrong  to  the  shareholders  of  national  banks.  By 
the  law  of  Virginia,  every  person  assessed  for  a  tax  upon  his  personal 
property  has  a  right  to  deduct  from  the  valuation  the  amount  of  his  in- 
debtedness, so  that  he  may  be  charged  only  with  taxes  on  what  he  owns, 
when  a  balance  is  struck  between  him  and  his  creditors.  To  as.sessthe 
bank  on  all  its  shares  in  sdido  is  to  prevent  entirely  a  shareholder  therein 
from  this  benevolent  and  just  provision  of  law. 

Since  the  decision  in  the  Case  of  the  First  Nat.  Bank  of  Richmond^  prompted 
by  a  desire  to  remedy  this  difficulty,  the  general  assembly  of  Virginia,  by 
act  approved  January  27,  1890,  provided: 

''An  act  to  legalize  and  confirm  certain  taxes  imposed  by  the  city  of  Rich- 
mond for  the  year  1889,  upon  all  the  shares  of  stock  issued  by  stale  and  na- 
tional banks  located  in  said  city.  (1)  Be  it  enacted  by  the  general  assembly 
of  Virginia  that  the  assessments  for  taxes  imi^oBed  by  the  city  of  Richmond 
for  the  year  eighteen  hundred  and  eighty-nine,  upon  all  shares  of  stock  issued 
by  state  and  national  banks  located  in  said  city,  and  required  by  said  city  to 
be  paid  by  the  cashier  of  each  bank,  respectively,  are  hereby  legalized  and 
confirmed,  subject  to  the  right  of  thesharehoklei-s,  or  their  perional  representa- 
tives, of  stock  issued  by  the  national  or  state  banks  Which  were  located  in  said 
city  during  the  year  eighteen  hundred  and  eighty-nine,  to  claim  a  deduction 
from  or  cancellation  of  such  assessments  as  provided  for  in  the  no^t  section. 
(2)  Within  five  days  from  the  passage  of  this  act  the  collector  of  city  taxes  of 
said  city  shall  notify  the  cashier  of  each  of  said  banks  that  at  the  ofiice  of  such 
collector  the  said  collector  will  be  In  attendance  at  his  otIJce  for  three  weeks 
subsequent  to  the  service  of  said  notice,  and  will  hear  any  applications  that 
may  be  made  to  him  for  the  purpose  of  deducting  from  the  assessment  afore- 
said any  amount  which  any  shareholder  of  any  one  or  more  of'said  banks,  or 
any  personal  representative  of  such  shareholder,  by  reason  of  the  indebtedness 
of  said  shareholder,  would  have  been  entitled  to  deduct  from  the  aggregate 
value  of  his  shares  of  stock,  had  such  amount  been  invested  in  other  moneyed 
capital.    (3)  During  the  time  above  named  the  cashiers  of  any  of  said  banks» 
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or  any  holder  of  any  shares  of  stock  issued  by  any  of  such  banks  assessed  aa 
above  stated,  or  any  one  representing  sucli  shareliolder,  may  appear  before 
such  collector,  and  make  application  to  have  a  deduction  made  as  above  stated. 
The  collector  shall  have  power  to  administer  an  oath  to  the  applicant,  and. 
after  an  examination  of  him  upon  the  material  facts  of  such  application,  shall 
grant  such  deduction:  provided,  the  shareholder  has  made  nO  deduction  on 
account  of  his  indebtedness  from  his  other  personal  property.  Or,  if  the  said 
collector  shall  be  satisfied  from  the  evidence  before  him  or  otherwise  that  any 
such  shareholder  paid  a  municipal  or  county  tax  for  the  year  eighteen  hundred 
and  eighty-nine  upon  his  shares  of  stock  in  any  other  county,  city,  or  town  of 
ihis  state,  he  shall  deduct  from  said  assessment  an  amount  equal  to  the  tax 
charged  in  said  assessment  upon  the  shares  of  stock  so  held  by  such  person. 
(4)  After  the  expiration  of  the  time  allowed  for  iiearing  the  application  above 
mentioned,  the  said  collector  shall  amend  the  tax-bill  now  held  against  each 
cashier  as  above  mentioned,  by  deducting  therefrom  the  aggregate  of  such 
deductions  as  may  be  allowed  to  the  stockholders  of  the  bank  of  which  he  is 
cashier.  After  each  of  said  tax-bills  has  been  so  amended  so  far  as  required 
by  reason  of  any  such  deductions,  the  collector  shall  present  the  same  for  pay- 
ment to  the  cashier  against  whom  it  is  assessed',  and,  if  the  same  be  not  paid 
within  ten  days  from  said  presentation,  the  same  shall  then  become  a  delin- 
quent tax  due  said  city,  and  liable  to  the  imposition  of  such  penalties,  and  to 
be  enforced  as  other  delinquent  taxes  due  said  city.  (5)  This  act  shall  be  in 
force  from  its  passage." 

It  seems  from  this  statute  that  the  state,  still  adhering  to  the  right  to 
assess  the  tax  on  all  the  shares  of  a  banking  association  to  the  associa- 
tion, has  directed  the  collector  to  notify  the  cashier  of  each  bank  that 
he  will  be  ready  at  a  certain  time  and  place  to  make  any  deduction 
from  the  assessment  which  any  shareholder  may  show  he  is  entitled  to, 
and  that  he  will  amend  any  bill  against  any  cashier  as  he  may  be  advised 
after  such  showing.  But  this  does  not  avoid  the  difficulty,  for,  even  if  it 
were  the  duty  of  the  cashier,  which  it  is  not,  to  notify  the  stockholders 
that  the  bank  had  been  assessed  for  a  tax  upon  its  whole  shares  at  a  cer- 
tain valuation,  il;  would  be  impossible  for  him,  without  great  difficulty, 
to  apportion  the  amount  among  the  shareholders.  The  taxes  of  the  city 
of  Richmond  are  higher  than  they  are  in  the  lesser  towns  of  the  state, 
and  a  shareholder  in  Danville  is  not  liable  for  as  much  tax  as  a  share- 
holder in  Richmond,  nor  is  his  tax  payable  to  the  same  municipalhy. 
While  the  cashier  can  be  required  to  collect  and  pay  the  tax,  he  cannot 
be  required  to  ascertain  its  amount.  This  is  the  duty  of  those  appointed 
to  assess  and  levy  the  tax  in  accordance  with  the  law  of  Virginia.  It 
was  in  view  of  this  that  congress  provided  (Rev.  St.  §  5210)  that  every 
national  bank  should  keep  at  all  times  a  full  and  correct  list  of  the  names 
and  residences  of  all  the  shareholders  of  the  association,  and  the  number 
of  shares  held  by  each,  to  be  open  to  the  inspection  of  ail  the  shareholders 
and  the  officers  authorized  to  assess  taxes  under  state  authority.  The 
last  clause  would  be  useless  if  the  state  officers  were  permitted  to  discover 
the  number  of  shares  the  bank  had  issued,  and  then  assess  the  tax  on 
them  in  solido  against  the  bank  at  market  value.  The  method  of  assess- 
ment of  this  tax  was  illegal  in  the  first  instance  and  void,  and  no  act  of 
the  general  assembly  of  Virginia  can  validate  it.  The  case  of!  Supei'vism-^ 
V.  SUKiHey^  105  U.  S.  305,  which  ha^s  been  urged  in  argument  in  support 
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of  the  validating  act  above  quoted,  is  not  in  point.  There  it  appears  the 
assessment  was  against  the  stockholders.  We  think  the  injunction  here- 
tofore granted  should  be  made  perpetual,  and  it  is  so  ordered. 

Hughes,  J^.,  ooncura. 


Commercial  Nat.  Bank  of  Cincinnati  v.  Hamilton  Nat.  Bank  of 

Ft.  Wayne. 

(Circuit  Court,  D.  Indiana,    July  15, 1890.) 

KiNKS  kUTD  Banking— Collections— Patment. 

An  indorsee  for  collection  for  account  of  a  prior  indorsee  for  collection  is  liable 
to  the  owner  of  the  draft  for  the  amount  collected,  and  not  remitted  to  the  owner  ot 
the  prior  indorsee,  though  credit  for  the  amount  was  given  the  latter,  and  he 
charged  the  collector,  and  credited  the  owner,  and  was  charged  for  the  same  by  the 
owner,  and  though  the  collector,  by  virtue  of  an  agreement  with  its  indorser, 
whereoy  the  amount  due  from  one  to  the  other  for  coUections  was  to  .be  placed  to 
the  latter's  credit  with  a  certain  bank,  wrote  to  that  bank  to  place  the  amount  to 
the  credit  of  the  prior  indorsee,  which  order  it  oould  have  countermanded  after  no 
tice  of  the  latter's  failure. 

At  Law. 

Lawrence  Maxioell  and  Morris  &  Beared^  for  plaintiff. 

Bell  <k  Morris,  for  defendant. 

Gresham,  J.  In  April,  1884,  the  plaintiff  sent  to  Fletcher  &  Sharp, 
bankers  at  Indianapolis,  a  draft  indorsed:  "Pay  to  the  order  of  Fenton, 
for  collection,  on  account  of  Commercial  Bank."  .  Fenton  was  Fletcher 
&  Sharp's  cashier,  and  the  draft  was  sent  to  them  in  pursuance  of  an  ar- 
rangement entered  into  in  1883,  whereby  Fletcher  &  Sharp  were  to  make 
collections  for  the  plaintiff,  and  remit  balances  on  the  1st  and  15th  of 
each  month.  Fletcher  &  Sharp  indorsed  the  draft:  "Pay  to  the  order  of 
John  Mohr;  Jr.,  cashier,  or  order,  for  collection,  for  account  of  Fletcher  & 
Sharp," — and  sentitto  the  defendant,  whose  cashier  John  Mohr  was,  at  Ft. 
Wayne.  The  defendant  collected  the  draft  on  July  10,  1884,  and  the 
same  day  credited  Fletcher  &  Sharp  with  the  proceeds,  63,497.49,  and 
advised  them  of  the  fact.  On  receipt  of  this  advice,  July  11th,  Fletcher 
&  Sharp  charged  the  defendant,  and  credited  the  plaintiff,  with  the 
amount,  and  notified  the  latter..  This  notice  was  received  by  the  plain- 
tiff July  12th,  when  it  charged  Fletcher  &  Sharp.  On  July  15th  the 
defendant  posted  a  letter  at  Ft.  Wayne,  addressed  to  Winslow,  Lanier 
&  Co. ,  bankers  at  New  York,  directing  them  to  credit  Fletcher  &  Sharp 
with  the  amount  collected.  At  this  time,  and  for  several  years  previous, 
the  defendant  and  Fletcher  &  Sharp  had  made  collections  for  each  other 
under  an  arrangement  whereby  any  amount  due  from  one  to  the  other 
was  placed  to  the  latter's  credit  with  Winslow,  Lanier  &  Co.,  with  which 
banking  firm  both  kept  accounts;  but  the  plaintiff  had  no  knowledge  of 
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this  arraogement.  The  defendant  in  good  fiuth  directed  that  the  credit 
be  given  to  Fletcher  &  Sharp  in  New  York,  not  knowing, that  they  were  in- 
debted to  Window,  Lanier  &  Co.  Fletcher  <fe  Sharp  failed,  and  ceased 
to  do  business,  on  July  14th,  which  failure  was  announced  in  the  even- 
ing papers  of  Ft.  Wayne  the  next  day,  after  banking  hours,  not,  how- 
ever, until  aiter  the  defendant  had  posted  the  letter  of  instruction  to 
Winslow,  Lanier  &  Co.  This  letter  was  received  in  New  York  on  July 
17th.  The  defendant  knew  of  the  failure  of  Fletcher  &  Sharp  on  July 
16th;  and,  although  it  had  ample  time  to  have  done  so,  it  failed  to  coun- 
termand the  order  sent  by  mail  to  the  New  York  hanking  firm.  On 
July  25th  the  plaintiff  addressed  a  letter  to  the  defendant,  claiming  the 
collection,  and  demanding  that  it  be  remitted.  The  demand  was  re- 
fused, and  this  suit  was  brought  to  recover  the  amount. 

The  indorsement  to  Fletcher  &  Sharp  "for  collection*'  authorized  them 
and  their  indorsee  to  collect  the  draft  for  the  owner,  the  plaintiff*. 
Fletcher  &  Sharp  received  the  draft  for  collection,  and  for  no  other  pur- 
pose, and  the  restrictive  character  of  the  indorsement  informed  the  de- 
fendant that  the  title  remained  in  the  plaintiff",  and  that  it  would  own 
the  proceeds  when  collected.  The  defendant  became  a  mere  subagent 
of  the  plaintiff^  for  collection,  with  no  more  right  to  paj'  the  proceeds  to 
Winslow,  Lanier  &  Co.  than  Fletcher  &  Sharp  would  have  had  if  they 
had  made  the  collection.  Fletcher  &  Sharp  acquired  no  property  in 
the  draft,  and  they  passed  none  to  the  defendant.  The  defendant,  as 
subagent  or  trustee  of  the  plaintiff",  was  bound  to  send  the  proceeds  to  it 
directly,  or  through  Fletcher  &  Sharp.  It  did  neither.  The  defendant 
claims  that  the  placing  of  the  amount  of  the  collection  to  the  credit  of 
Fletcher  &  Sharp  on  the  books  of  W^inslow,  Lanier  &  Co.,  the  charging 
of  the  same  amount  against  the  defendant  by  Fletcher  &  Sharp,  the  cred- 
iting by  them  of  the  plaintiff  with  a  like  amount,  and  the  charging  of 
Fletcher  &  Sharp  by  the  plaintiff",  amounted  to  a  payment  by  the  de- 
fendant to  the  plaintiff,  through  Fletcher  &  Sharp;  that  the  defer  iant 
should  not  be  required  to  pay  the  money  again;  and  that  the  draft  and 
its  proceeds  were,  in  all  respects,  treated  in  accordance  with  long  a^nd 
well  established  custom  and  usage  among  banks  and  bankers.  The 
plaintiff's  indorsement  upon  the  draft  was  plain,  and  its  legal  force  can- 
not be  defeated  by  resort  to  usage  or  custom,  or  by  any  method  of  book- 
keeping. Sweeny  v.  Easter,  1  Wall.  173;  Bank  of  the  Metropolis  v.  Mrst 
Nat.  Bank  of  Jersey  OUy,  19  Fed.  Rep.  303;  Bank  v.  Armstrong,  39  Fed. 
Rep.  684;  First  Nat.  Bank  v.  Reno  Co.  Bank,  3  Fed.  Rep.  257;  Blaine  v. 
Bourne,  11  R.  I.  119;  Bank  v.  HubbeU,  22  N.  E.  Rep.  1031;  Pars.  Notes 
&  B.  §  143.  In  discussing  the  effect  of  indorsements  of  this  character, 
the  supreme  court,  in  White  v.  Bank,  102  U.  S.  658,  said: 

"The  language  of  the  indorsement  is  without  ambiguity,  and  needs  no  ex- 
planation, either  by  parol  proof,  or  by  resort  to  usage.  The  plain  meaning  of 
it  is  that  the  acceptor  of  the  draft  is  to  pay  it  to  the  indorsee  for  the  use  of 
the  indorser.  The  indorsee  is  to  receive  it  on  account  of  the  Indorser.  It 
does  not  purport  to  transfer  the  title  of  the  paper,  or  the  ownership  of  the 
money  when  received.  Both  these  remain,  by  the  reasonable  and  almost  nee 
v.42F.n6.15— 56 


Digitized  by 


Google 


882  FEDERAL   KEPORTEB ,  Vol.  42. 

essary  meaning  of  the  language,  in  the  indorser.  ♦  ♦  ♦  if  this  be  a  sound 
view  of  the  legal  effect  of  the  written  indorsement,  neither  parol  proof  nor 
custom  can  be  received  to  contradict  it." 

Instead  of  sending  the  money  directly  to  the  plaintiff,  or  through 
Fletcher  &  Sharp,  the  defendant  sent  it  to  Winslow,  Lanier  &  Co.,  in 
New  York,  not  for  the  plaintiff,  but  to  the  credit  of  Fletcher  &  Sharp. 
It  was  a  violation  of  the  plain  terms  of  the  plaintiff's  indorsement  to 
thus  treat  the  draft  and  its  p^pceedsas  the  property  of  Fletcher  &  Sharp. 
The  defendant  sent  no  money  to  New  York  to  be  credited  to  Fletcher  & 
Sharp.  It  simply  instructed  Winslow,  Lanier  &  Co.,  by  letter,  to  charge 
it,  and  credit  Fletcher  &  Sharp  with  an  amount  equal  to  the  collection; 
and,  if  the  letter  of  instruction  left  Ft.  Wayne  before  the  defendant 
knew  of  the  failure  of  Fletcher  &  Sharp,  the  defendant  knew  of  the  fail- 
ure in  ample  time  to  have  sent  a  dispatch  countermanding  the  instruc- 
tion. Finding  and  judgment  for  the  plaintiff  for  the  amount  collected, 
with  interest. 


United  States  v.  Kelsey  et  al. 
(District  Court,  TF.  D.  Texast  BroumsvUle  Division.    Jane  Id,  1890.) 

1.  Offenses  against  Election  Laws— Indictment. 

Rev.  St.  U.  8.  §  5515,  provides  that  every  officer  of  an  election  for  congressman 
who  neglects  or  refuses  to  perform  any  duty  in  regard  to  such  election  required  of 
him  bylaw,  or  who  violates  any  duty  so  imposed,  or  who  knowingly  does  any  acts 
thereby  unauthorized,  with  intent  to  affect  any  such  election,  shall  be  punished. 
Heldy  that  an  indictment  charging  that  the  defendants,  members  of  the  county 
commissioners^  court,  "unlawfully,  fraudulently,  corruptly,  and  feloniously,  **  sup- 
pressed the  return  of  certain  ballots,  without  charging  that  the  offense  was  com- 
mitted ^'knowingly,"  and  without  setting  out  the  acts  which  constituted  such  sup- 
pression, is  fataUy  defective. 

2.  Same. 

Under  Rev.  St.  Tex.  art.  1705,  which  requires  the  county  commissioners'  court  to 
*^open  the  election  returns,  and  estimate  the  result,  recording  the  state  of  the  poUs 
•  in  each  precinct,  ^  an  indictment  against  the  members  of  such  court  which  charges 
that  the  defendants  did  "unlawfully,  fraudulently,  corruptly,  and  feloniously  neg- 
lect and  refuse  to  raceive,  estimate,  and  count  all  the  ballots  voted  and  returned  to 
them,"  does  not  charge  any  offense;  their  duty  being  confined  to  the  returns,  and 
having  no  connection  with  the  ballots. 
8.  Same. 

The  omission  in  such  an  indictment  to  allege  affirmatively  that  the  election  re- 
turns were  delivered  to  the  commissioners^  court  is  a  fatal  defect. 

At  Law.     On  demurrer  to  the  indictment. 
A.  J.  Evans,  Diet.  Atty.,  for  plaintiff. 
J,  B.  Wells^  for  defendants. 

Maxey,  J.  The  questions  for  determination  in  this  case  arise  upon 
demurrer  to  the  indictment.  It  is  alJeged  therein  that  on  the  6th  day 
of  November,  1888,  there  was  held  at  Roma,  precinct  No.  2,  Starr  coun- 
ty, Tex.,  a  general  election  for  a  member  of  congress  from  the  seventh 
congressional  district,  at  which  more  than  200  votes  were  cast,  and  that 
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the  votes  and  ballots  so  cast  "fol:  a  representative  in  congress  were  then 
and  there  duly  estimated  and  counted  and  returned  by  the  judges  and 
clerks  of  said  election  at  said  precinct  No.  2,  at  Roma,  Starr  county,  to 
the  county  judge  of  Starr  county,  Tex.,  in  all  respects  according  to  the 
election  laws  of  the  state  of  Texas  in  such  cases  made  and  provided;  and, 
further,  that  it  then  and  there  became  the  duty,  under  the  laws  of  the 
state  of  Texas,  of  the  county  court  of  Starr  county,  Tex.,  the  said  court 
being  then  and  there,  to-wit,  on  said  6th  day  of  November,  A.  D.  1888, 
and  on  the  12th  day  of  November,  A.  D.  1888,  composed  of  one  J.  P. 
Kelsey,  county  judge,  and  one  James  Barbour,  and  one  Antonio  Ramerez, 
and  one  Juan  Gonzales  Vela  and  one  William  Muquerza,  and  one  R. 
Alderette,  county  commissioners,  to  receive,  estimate,  and  count  all  the 
ballots  voted  and  returned  to  them  from  all  the  precincts  in  Starr  coun- 
ty, Tex.,  and  particularly  from  precinct  No.  2,  at  Roma,  Tex.,  for  a  rep- 
resentative in  congress,  which  duty  said  county  court  was  bound  to  do  and 
perform  in  the  county  of  Starr,  and  in  the  state  of  Texas,  and  on  the  12th 
day  of  November,  1888,  the  same  being  five  days,  exclusive  of  Sun- 
day, after  the  said  6th  day  of  November,  A.  D.  1888,  under  the  constitu- 
tion and  laws  of  the  state  of  Texas. "  The  indictment  further  charges 
that  on  said  12th  day  of  November,  1888,  "the  said  J.  P.  Kelsey,  and 
the  said  Antonio  Ramerez,  and  the  said  Juan  Gonzales  Vela  and  William 
Muquerza  and  James  Barbour,  each  and  all  being  then  and  there  officers 
of  said  general  election  for  a  representative  in  congress,  so  held,  as  afore- 
said, on  said  6th  day  of  November,  1888,  within  and  for  the  county  of 
Stiirr,  did,  on  said  12th  day  of  November,  1888,  unlawfully,  fraudu- 
lently, corruptly,  and  feloniously,  neglect  and  refuse  to  receive,  estimate, 
and  count  all  the  ballots  voted  and  returned  to  them  from  all  the  election 
precincts  in  Starr  county,  Tex.,  and  particularly  from  precinct  No.  2, 
at  Roma,  Tex.,  for  a  representative  in  congress  at  said  general  election, 
*  *  *  and  then  and  there  did  unlawfully,  fraudulently,  and  corrupt- 
ly and  feloniously  suppress  the  return  of  ballots  cast  at  said  precinct  No. 
2,  at  Roma,  Tex."  Four  grounds  of  demurrer  to  the  indictment  are  as- 
signed by  the  defendants,  which  may,  for  convenience,  be  condensed 
into  the  three  following:  (1)  The  acts  chargetl  against  the  defendants 
do  not  constitute  an  otfense  against  the  laws  of  the  United  States;  (2) 
the  indictment  does  not  charge  the  "defendants  with  any  act  or  acts 
which  would  constitute  a  crime  or  offense,  or  a  failure  to  perform  any 
act  or  duty  imposed  upon  them  by  the  laws  of  the  state  of  Texas;"  (3) 
the  "  indictment  is  so  contradictory,  inconsistent,  and  repugnant  in  its 
averments  as  to  be  wholly  void  because  thereof." 

The  offense  charged  against  the  defendants  is  for  neglect  to  perform  a 
duty  imposed  by  the  sUitutes  of  the  state.  That  congress  has  the  "con- 
stitutional power  to  enact  a  law  for  punishing  a  state  officer  of  election 
for  the  violation  of  his  duty  under  a  state  statute  in  reference  to  an  elec- 
tion of  a  representative  to  congress"  is  settled  by  the  supreme  court  in 
the  following  cases:  Ex  parte  Siebdd,  100  U.  8.  S71  et  seq.;  Ex  part$ 
Clarke,  Id.  403,  404;  In  re  Coy,  127  U.  S.  752,  753,  8  Sup.  Ct.  Rep. 
1263.     To  determine,  therefore,  whether  the  defendants  are  charged 
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with  the  commission  of  an  offense,  it  will  be  necessary  to  consider  the 
laws  of  the  state  in  connection  with  section  5515  of  the  United  States 
Revised  Statutes,  upon  which  the  indictment  is  founded.  That  section 
is  in  the  following  language: 

"Sec.  5515.  Every  officer  of  an  election  at  which  any  representative  or  del- 
egate in  congress  is  voted  for,  whether  sucli  officer  of  election  be  appointed 
or  created  by  or  under  any  law  or  authority  of  the  United  States,  or  by  or  un- 
der any  state,  territorial,  district,  or  municipal  law  or  authority,  who  neglects 
or  refuses  to  perform  any  duty  in  regard  to  such  election  required  of  him  by 
any  law  of  the  United  States,  or  of  any  state  or  territory  thereof;  or  who 
violates  any  duty  so  imposed;  or  who  knowingly  does  any  acts  thereby  unau- 
thorized with  intent  to  affect  any  such  election,  or  the  result  thereof;  or  who 
fraudulently  makes  any  false  certificate  of  the  result  of  such  election  in  re- 
gard to  such  representative  or  delegate;  or  who  withholds,  conceals,  or  de- 
stroys any  certificate  of  record  so  required  by  law  respecting  the  election  of 
any  such  representative  or  delegate;  or  who  neglects  or  refuses  to  make  and 
return  such  certificate  as  required  by  law,  *  ♦  ♦  shall  be  punished  as 
prescribed  In  section  fifty-five  hundred  and  (ten)  (eleven.)" 

The  section  embraces  several  distinct  offenses,  for  the  commission  of 
which  the  same  punishment  is  denounced.  Its  purpose  is  to  punish 
"every  officer  of  an  election"  who  may  commit  any  of  the  offenses  prop- 
erly included  within  its  provisions.  In  the  present  case  the  indictment 
is  framed  upon  the  following  clauses  of  the  section: 

"(1)  Every  officer  of  an  election  *  ♦  *  who  neglects  or  refuses  to  per- 
form any  duty  in  regard  to  such  election  required  of  him  by  any  law  of  the 
United  States,  or  of  any  state  or  territory  thereof;"  or  (2)  "who  knowingly 
does  any  acts  thereby  unauthorized,  with  intent  to  affect  such  election,  or  the 
result  thereof." 

It  is  insisted  by  defendants,  in  support  of  their  demurrer,  that  they 
were  not  officers  of  election,  within  the  meaning  of  the  federal  statutes, 
and  therefore  they  are  not  amenable  to  the  penalty  thereby  denounced. 
Construing  section  5515  in  J7.  S.  v.  MsheVj  Judge  Baxter  held  that  "none 
but  officers  of  an  election  are  within  either  the  letter  or  spirit  of  the  law." 
8  Fed.  Rep.  414-417.  To  the  same  effect  are  the  cases  of  U.  S.  v.  CUiy^ 
tan,  2  Dill.  223;  U.  S.v.  Baldridge,  11  Fed.  Rep.  553;  and  U.  S.  v.  Wright, 
16  Fed.  Rep.  114.  If  none  but  officers  of  election  are  liable  to  indict- 
ment and  punishment  under  the  statute,  are  the  defendants  such  officers? 
Are  the  members  of  a  county  commissioners'  court,  whose  general  official 
duties  pertain  solely  to  county  affairs,  such  as  managing  county  finances, 
building  bridges  and  roads,  levying  county  taxes,  etc.,  (Rev.  St.  Tex. 
arts.  1514-1524,)  and  having  no  duty  to  perform  in  connection  with  the 
election  except  the  incidental  ones  hereafter  indicated,  officers  of  election, 
within  the  purvieijc  of  the  act  of  congress?  There  are  numerous  adjudged 
cases — among  them  may  be  noted  the  following — which  r^ard  and  treat 
judges  of  election,  clerks,  inspectors,  commissioners  of  elections,  and  su- 
pervisors as  officers  of  election,  within  the  meaning  of  section  5515.  In 
re  Coy,  127  U.  S.  731,  8  Sup.  Ct.  Rep.  1203;  Ex  'parte  SiebM  and  Ex 
parte  Clarke,  svpra;  In  re  Coy,  31  Fed.  Rep.  794;  (7.  8.  v.  Jackwii,  25 
Fed.  Rep.  548;  U.  S,  v.  Baldridge,  mjyra;  U,  S.  v.  Wright,  mpra;  U.  S. 
V.  Morrissey,  32  Fed.  Rep.  147;  Ex  parte  Perkins,  29  Fed.  Rep.  900;  U.  8. 
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V.  Green,  33  Fed,  Rep.  619;  and  17. S.  v,  Davis,  Id.  621;  U.  S.r.  FUker, 
8  Fed.  Rep.  414.  In  none  of  the  cases  cited,  except  the  last,  did  the 
court  discuss  the  question  of  who  are  election  officers,  and  evidently  for 
the  reason  that  the  defendants  charged  were  too  plainly  within  the  pro- 
visions of  the  statute  to  require  argument.  In  U,  S,  v.  Fisher  the  de- 
fendant was  a  supervisor  of  elections,  deriving  his  authority  to  act  from 
federal  appointment;  and  the  court,  in  holding  him  to  be  an  officer  of 
election,  uses  this  language: 

"An  officer  whose  only  official  duties  relate  to  the  registration  of  voters  as 
preliminary  to  the  exercise  by  them  of  their  right  to  vote,  to  be  present  at  the 
polls  during  the  time  the  votes  are  being  cast,  to  engage  in  the  work  of  can- 
vassing the  ballots,  to  personally  scrutinize,  count,  and  canvass  each  ballot 
cast,  and  to  remain  with  the  inspectors  and  other  officers  of  such  election  until 
the  votes  are  canvassed  and  counted,  and  certificates  and  returns  are  wholly 
completed,  is  an  officer  of  the  election  so  supervised  by  him,  within  the  mean- 
ing and  intention  of  the  section  under  and  pursuant  to  which  the  counts  un- 
der consideration  were  framed."    8  Fed.  Rep.  416. 

The  duties  of  federal  supervisors  are  prescribed  by  the  statutes  of  the 
United  States.  Under  the  laws  of  Texas,  the  persons  termed  "officers 
of  election"  evidently  embrace  and  include  only  the  presiding  officer  of 
election,  the  two  judges,  and  two  clerks  of  election,  (title  34,  Rev.  St., 
and  Acts  1883,  pp.  50-52;)  and  it  is  thereby  made  the  duty  of  such  offi- 
cers at  each  election  precinct  to  hold  the  election,  receive  the  ballots,  and 
count  the  votes.  Rev.  St.  arts.  1694-1696.  And,  when  the  ballots 
have  all  been  counted,  the  managers  of  the  election,  consisting  of  said 
presiding  officer,  judges,  and  clerks,  (Rev.  St.  art.  1673,)  shall  make  out 
the  returns  in  the  manner. prescribed,  and  deliver  one  of  such  returns  to 
the  county  judge.  Acts  1883,  p.  51,  art.  1698.  The  election  returns 
are  required  to  be  delivered  to  the  county  commissioners'  court  by  the 
county  judge  or  derk,  as  the  case  may  be,  on  the  day  appointed  by  law 
to  open  and  compare  the  polls,  (Acts  1883,  p.  51,  art.  1699,)  which  day 
is  declared  to  be  the  Monday  next  following  the  day  of  election.  Id.  art. 
1700.  In  respect  to  such  return  the  duty  of  the  court  is  defined  in  the 
following  words  of  the  statute: 

"On  the  Monday  next  following  the  day  of  election,  and  not  before,  the 
county  commissioners'  court  shall  open  the  election  returns,  and  estimate  the 
result,  recording  the  state  of  the  polls  in  each  precinct  in  a  book  to  be  kept  for 
that  purpose."    Id.  art.  1705. 

It  is  thus  apparent  that  there  is  no  duty  devolving  upon  the  commis- 
sioners' court,  under  the  state  laws,  requiring  it  to  conduct  the  election, 
count  the  ballots,  make  the  returns,  or  do  any  act  which  has  connection, 
either  direct  or  remote,  with  holding  the  election.  Its  duty  begins  on 
the  Monday  next  following,  and  is  limited  to  opening  the  returns,  esti- 
mating the  result,  and  recording  the  state  of  the  polls  in  a  proper  book. 
In  the  case  of  U.  S.  v.  Clayton,  the  defendant,  who  was  the  governor  of 
Arkansas,  was  indicted  for  the  delivery  of  a  false  certificate  of  election 
to  one  Edwards.  It  ivas  objected  to  the  indictment  that  under  the  act 
of  congress  the  defendant  was  not  an  officer  of  election.  In  sustaining 
the  demurrer,  Judge  Dillon  observes: 
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"In  view  of  these  acknowledged  rules  of  law,  the  question  dccnrs:  Did 
congress  mean  by  the  use  of  the  words  <  officer  of  election  *  or  •  election  oflicer/ 
in  the  section  of  the  statute  on  which  the  indictment  is  framed,  to  include 
the  governor  of  a  state?  Is  the  governor  an  election  oUicer?  It  seems  to  us 
not.  These  words  are  apt  and  usual  words  to  describe  the  clerks  and  judges 
of  election,  but  not  to  describe  the  governor  of  a  state.  Such  is  not  their 
ordinary  and  usual  meaning.'*    2  Dill.  226. 

The  reasoning  of  Judge  Dillon  may  be  appropriately  applied  to  the 
indictment  in  this  case;  and  it  is  by  no  means  clear  that  congress  in- 
tended to  embrace  within  the  designation  "officers  of  election"  a  county 
commissioners'  court.  It  was  intimated  by  the  district  attorney,  upon 
the  argument,  that  Mr.  Justice  Bradley,  in  the  case  of  f/.  S,  v.  Daris, 
Governor^  etc,  tried  some  years  ago  at  Austin,  had  construed  the  words 
of  the  act  to  include  the  governor  of  a  state.  If  there  was  a  written 
opinion  in  that  case,  it  does  not  appear  to  have  been  reported;  and, 
upon  examination  of  the  records,  I  find  the  papers  of  the  case  missing 
from  the  files.  In  my  investigation,  therefore,  of  the  questions  here  pre- 
sented, I  am  deprived  of  the  views  of  the  learned  justice.  For  the  present 
a  definite  expression  of  opinion  upon  the  point  discussed  will  be  with- 
held; and,  assuming  defendants  to  be  included  within  the  intent  of  the 
statute,  other  objections  to  the  indictment  will  be  considered. 

Counsel  for  defendants  further  earnestly  insisted  in  argument  that  the 
indictment  does  not  charge  against  the  defendants  "a  failure  to  perform 
any  act  or  duty  imposed  upon  them  by  the  laws  of  the  state  of  Texas." 
The  essential  averments  of  the  indictment,  important  in  this  connection 
to  be  noticed,  are  the  following:  (1)  The  ballots  cast  at  Roma  precdnct 
"were  then  and  there  duly  estimated  and  counted,  and  returned  by  the 
judges  and  clerks  of  said  election  *  *  *  to  the  county  judge  of  Starr 
county,  Tex.,  in  all  respects  according  to  the  election  laws  of  tne  state." 
(2)  That  it  then  and  there  became  the  duty  of  the  county  court  (evidently 
intended  by  the  pleader  for  county  commissiioners'  court)  **to  receive,  esti- 
mate, and  count  all.  the  ballots  voted  and  returned  to  them  from  ail  the 
precincts,  *  *  *  and  particularly  from  precinct  No.  2  at  Roma," 
which  duty  said  court  was  bound  to  perform  on  the  12th  day  of  Novem- 
ber, 1888.  (3)  It  is  charged  that  the  defendants  did,  on  said  12th  day 
of  November,  1888,  "unlawfully,  fraudulently,  corruptly,  and  feloni- 
ously, neglect  and  refuse  to  receive,  estimate,  and  count  all  the  ballots 
voted  and  returned  to  them  from  all  the  election  precincts,  *  *  * 
and  particularly  from  precinct  No.  2  at  Roma."  The  indictment  against 
defendants  is  for  a  neglect  and  refusal  to  perform  a  statutory  duty.  In 
such  a  case  the  pleader  should  use  the  statutory  words,  or  employ  equiv- 
alent words  clearly  showing  that  the  offense  charged  is  embraced  within 
the  intent  of  the  statute.  "It  is,  as  a  general  rule,"  says  Mr.  Bishop, 
"sufficient  in  the  indictment  to  charge  the  defendant  with  acts  coming 
fully  within  the  statutory  description,  in  the  substantial  words  of  the 
statute,  without  any  further  expansion  of  the  matter."  1  Bish.  Grim. 
Proc.  §611.  The  same  author  announces  the  result  reached  by  him  after 
an  examination  of  adjudicated  cases  in  the  following  language: 
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"The  indictment  must  employ  so  many  of  the  essential  words  of  the  statute 
as  shall  enable  the  court  to  see  on  what  statute  it  is  framed;  and,  beyond 
this,  it  must  use  all  the  other  words  which  are  essential  to  a  complete  descrip- 
tion of  the  offense;  or,  if  the  pleader  chooses,  words  which  are  their  equiv- 
alents in  meaning;  or,  if  again  the  pleader  chooses,  words  which  are  more 
than  their  equivalents,  but  which  include  within  themselves  the  full  significa- 
tions of  the  words  not  used."     Id.  §  612. 

Referring  to  the  general  rule  stated  by  Mr.  Bishop,  as  to  the  manner  of 
pleading  statutory  offenses,  the  supreme  court  says: 

"But  to  this  general  rule  there  is  the  qualification,  fundamental  in  the  law 
of  criminal  procedure,  that  the  accused  must  be  apprised  by  the  indictment* 
with  reasonable  certainty,  of  the  nature  otthe  accusation  against  him,  to  the 
end  that  he  may  prepare  his  defense,  and  plead  the  judgment  as  a  bar  to  any 
subsequent  prosecution  for  the  same  offense.  An  indictment  not  so  framed 
is  defective,  although  it  may  follow  the  language  of  the  statute."  U.  H.  v. 
Simmons,  96  U.  S.  362. 

Upon  the  same  subject  the  court,  in  U.  S,  v.  CarU,  says: 
*'And  the  fact  that  the  statute  in  question,  read  in  the  light  of  the  common 
law,  and  of  other  statutes  on  the  like  matter,  enables  the  court  to  Infer  the 
intent  of  the  legislature,  does  not  dispense  with  tlie  necessity  of  alleging  in 
the  indictment  all  the  facts  necessary  to  bring  the  case  within  that  intent." 
105  U.  S.  612,  613;  U.  S.  v.  Mills,  7  Pet.  142;  U.  S.  v.  Britton,  107  U.  S.661, 
662,  2  Sup.  Ct.  Rep.  512;  IT.  8.  v.  Staats,  8  How.  44. 

"Every  ingredient  of  which  the  offense  is  composed  must  be  accu- 
rately and  clearly  alleged."  U.  S.  v.  Cook,  17  Wall.  174.  And  says 
the  court: 

"It  is  an  elementary  principle  of  criminal  pleading  that  where  the  defini- 
tion of  an  offense,  whether  it  be  at  common  law  or  by  statute,  includes  ge- 
neric terms,  it  is  not  sutHcieot  that  the  indictment  shall  charge  the  o£fense  in 
the  same  generic  terms  as  in  the  definition;  but  it  must  state  the  species, — it 
must  descend  to  particulars. "     U.  S.  v.  Cruikshank,  92  U.  S.  558. 

See,  also,  Francis  v.  State,  21  Tex.  286;  Henderson  v.  State,  14  Tex. 
510.     And  it  is  said  by  Judge  Dillon  in  U.  S.  v.  Whittier  that — 

"Statutes  creating  crimes  will  not  be  extended  by  judicial  interpretation  to 
cases  not  plainly  and  unmistakably  within  their  terms.  If  this  rule  is  lost 
sight  of,  the  courts  may  hold  an  act  to  be  a  c  ime  when  the  legislature  never 
so  intended.  If  there  is  a  fair  doubt  whether  the  act  charged  in  the  indict- 
ment is  embraced  in  the  criminal  prohibition,  that  doubt  is  to  be  resolved  in 
favor  of  the  accused."     5  Dill.  39,  citing  authorities. 

Applying  the  foregoing  rules  to  the  present  indictment,  can  it  be  said 
that  its  averments  are  sutiicient  to  charge  a  crime  against  the  defendants? 
The  specific  duty  of  the  commissioners'  court  is  averred  to  be  "to  receive, 
estimate,  and  count  all  the  ballots  voted  and  returned  to  them  *  *  * 
from  Roma  precinct;"  and  the  direct  charge  is  that  the  defendants  neg- 
lected and  refused  to  perform  that  duty;  that  is,  "to  receive,  estimate, 
and  count  all  the  ballots  voted  and  returned  to  them"  from  Roma  pre- 
cinct. The  duty  enjoined  by  the  statute  upon  the  commissioners'  court 
is  that  it  "shall  open  the  election  returns  and  estimate  the  result,  record- 
ing the  state  of  the  polls  in  each  precinct  in  a  book  to  be  kept  for  that 
purpose."     With  the  ballots,  either  as  to  receiving,  estimating,  or  countr 
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ing,  the  court  has  nothing  to  do.  The  ballots  are  required  by  law  to  be 
placed  by  the  managers  of  election  in  a  box,  which  must  be  securely 
fastened,  and  delivered  to  the  clerk  of  the  county  court,  to  be  kept  by 
him  for  the  period  of  a  year,  and  then  destroyed,  unless  a  contest  should 
grow  out  of  the  election,  in  which  event  the  clerk  is  required  to  deliver 
the  ballot-box  to  a  competent  officer  having  process  therefor.  Rev.  St. 
Tex.  arts.  1702, 1703.  And  the  failure  on  the  part  of  the  clerk  to  se- 
curely keep  the  ballot-box  containing  tickets,  and  his  failure,  after  the  ex- 
piration of  one  year,  to  destroy  the  ballots,  are  declared  to  be  offenses  pun- 
ishable by  fine  and  imprisonment.  Pen.  Code,  arts.  174-176.  It  will 
thus  be  seen  that  the  duty  of  the  commissioners'  court  is  confined  to  the 
returns.  It  acts  upon  the  returns,  not  the  ballots.  Articles  1698-1700 
of  the  Revised  Statutes  of  Texas,  as  amended  by  the  act  of  1883,  (Gen. 
Laws  1883,  p.  51,)  prescribe  the  duties  of  the  managers  in  making  and 
disposing  of  the  election  returns,  and  are  as  follows: 

"Art.  1698.  When  the  ballots  have  all  been  counted  the  managers  of  the 
election,  in  person,  shall  make  out  triplicate  returns  of  the  same,  certified  to 
be  correct,  and  signed  by  them  officially,  showing — First,  the  total  number 
of  votes  polled  at  such  box;  second,  the  number  polled  for  each  candidate. 
One  of  which  returns,  together  with  poll-lists  and  tally-lists,  shall  be  sealed 
up  in  an  envelope,  and  delivered  by  one  of  the  managers  of  election  to  the 
county  judge  of  the  county.  Another  of  said  returns,  together  with  poll-lists 
and  tally-lisls,  shall  be  delivered  by  one  of  the  managers  of  election  to  the 
clerk  of  the  county  court,  to  be  kept  by  him  in  his  oflice,  open  to  inspection 
by  the  public,  for  twelve  months  from  the  day  of  the  election;  and  the  other 
of  said  returns,  poll  and  tally  lists,  shall  be  kept  by  the  presiding  officer 
of  the  election  for  twelvfe  months  from  the  day  of  election.  Art.  1699.  In 
case  of  a  vacancy  in  the  office  of  county  judge,  or  the  absence,  failure,  or 
inability  of  that  officer  to  act.  the  election  returns  shall  be  delivered  to  the 
clerk  of  the  county  court  of  the  county,  who  shall  safely  keep  the  same  in  his 
office,  and  he  or  the  county  judge,  as  the  case  may  be,  shall  deliver  the  same 
to  the  county  commissioners'  court  on  the  day  appointed  by  law  to  open  and 
compare  the  polls.  Art.  1700.  The  election  returns  shall  be  delivered,  as  pro- 
vided in  the  two  preceding  articles,  on  or  before  the  Monday  next  following 
the  day  of  election." 

After  the  election  returns  are  delivered  to  the  court,  it  then  becomes 
its  duty,  at  the  time  designated,  to  proceed  with  its  prescribed  work,  to 
open  the  same,  and  to  estimate  therefrom  the  result..  In  setting  forth 
the  statutory  duty  of  defendants,  and  their  failure  to  perform  it,  the 
pleader  has  not  used  the  words  of  the  statute;  nor  are  apt  and  appropri- 
ate words  employed  to  charge  the  breach  or  omission  of  any  duty  en- 
joined by  law. 

If  the  averments  of  the  indictment  were  otherwise  sufficient,  it  may 
be  further  said  that  it  is  defective  in  failing  to  allege  affirmatively  that 
the  election  returns  were  delivered  to,  or  ever  were  in  the  possession  of, 
the  commissioners'  court.  The  averment  is  that  the  delivery  was  made 
by  the  judges  and  clerks  of  the  election  to  the  county  judge,  while  the 
law  requires  the  returns  to  be  delivered  by  the  managers  to  the  judge^ 
or,  in  case  of  his  absence,  etc.,  to  the  clerk;  and  the  county  judge  or 
clerk,  as  tho  case  may  be,  ^^shall  deliver  the  same  to  the  county  comrnis- 
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sioners'  court."  The  county  judge  does  not  constitute  the  commission- 
ers' court.  He  is  simply  a  member  thereof;  and  three  members,  includ- 
ing the  judge,  are  required  to  form  a  business  quorum.  Rev.  St.  art. 
1511.  Delivery  of  the  returns,  therefore,  to  the  county  judge,  is  in  no 
proper  sense  a  delivery  to  the  commissioners'  court;  and  an  indictment 
charging  the  defendants  with  refusing  and  neglecting  to  open  the  returns, 
and  estimate  the  result,  should  contain  sOme  positive  and  direct  aver- 
ment showing  that  such  returns  had  been  delivered  to  them,  or  were  iu  . 
their  possession  or  under  their  control.  Otherwise,  the  bare  charge  of 
non-performance  of  a  statutory  duty  would  be  sufficient,  in  the  absence 
of  averments  showing  that  the  party  charged  was  in  a  position,  or  had 
the  ability,  to  act  or  do  the  thing  required.  And,  in  this  connection, 
it  is  worthy  6f  note  that  the  statute  expressly  provides: 

"Ko  election  returns  shall  be  opened  or  estimated  unless  the  same  shall  have 
been  returned  in  Hccordaooe  with  the  provisions  of  this  chapter.  **  Bev.  St. 
Tex.  art.  1706. 

The  remaining  and  concluding  clause  of  the  indictment  will  be  briefly 
noticed.  It  immediately  follows  the  clause  above  considered,  and  is  in 
the  following  words:  "And  then  and  there  did  unlawfulh^  fraudulently, 
and  corruptly  and  feloniously  suppress  the  return  of  ballots  cast  at  said 
precinct  No.  2  at  Roma,  Tex.''  The  first  clause  is  referable  to  that  part 
of  section  5515  of  the  Revised  Statutes  of  the  United  States  which  makes 
it  an  offense  for  an  officer  of  election  to  neglect  or  refuse  "to  perform  any 
duty  in  regard  to  such  election  required  of  him  by  any  law  of  the  United 
States  or  of  any  state."  The  clause  now  considered  charges  affirmatively 
the  doing  of  an  unlawful  thing,  an  act  unauthorized  by  the  law  of  the 
state,  to-wit,  the  suppression  of  the  return  of  ballots,  and  is  more  appro* 
priately  referred  to  that  part  of  section  5515  which  denounces  a  penalty 
against  an  officer  of  election  "who  knowingly  does  any  acts  thereby  [by 
the  laws  of  the  United  States  or  of  the  state]  unauthorized,  with  intent  to 
affect  any  such  election,  or  the  result  thereof."  The  indictment  purports 
to  charge  two  distinct  offenses,  which  should  be  set  out  in  separate  counts. 
Rev.  St.  §  1024;  1  Bish.  Crim.  Proc.  §§  421,  426,  429.  And  see  U.  S. 
v.  Pirates,  5  Wheat.  201,  202;  State  v.  Handle,  41  Tex.  299.  And  it, 
therefore,  may  be  obnoxious  to  the  objection  of  duplicity,  which  is  de- 
fined to  be  "the  joinder  of  two  or  more  distinct  offenses  in  one  count." 
The  criminal  law  never  permitsthis."  1  Bish.  Crim.  Proc.  §  432.  But  if, 
according  to  the  prescribed  rules  of  criminal  pleading,  it  be  permissible 
to  reject  as  surplusage  the  clause  held  to  be  defective,  (Id.  §  440;  State 
v.  Dorsea,  21  Tex.  657;  Henderson  v.  State,  2  Tex.  App.  89,)  it  is  never- 
theless true  that  the  other  or  concluding  clause  should  sufficiently  charge 
an  offense;  and,  failing  to  do  so,  the  indictment  must  fall.  Recurring, 
then,  to  the  concluding  clause,  does  the  charge  that  the  defendants  "did 
unlawfully,  fraudulently,  and  corruptly  and  feloniously  suppress  the  re- 
turn of  ballots  cast"  sufficiently  set  out  an  offense  against  the  statute? 
Under  the  federal  statute,  if  any  person  shall  "knowingly"  do  any  unau- 
thorized act,  he  subjects  himself  to  the  penalty  denounced.  The  statute 
of  the  state  makes  the  "willful"  suppression  of  any  "election  return'"  a 
Criminal  offense,  in  these  words: 
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"If  any  person  shall  ♦  ♦  ♦  willfully  secrete,  suppress,  or  destroy  any 
ballots,  election  return,  or  certlHcate  of  election,  he  shall  he  punished  by  a  fine 
not  exceeding  three  thousand  dollars."    Pen.  Code,  art.  170. 

•  Assuming  that  the  expression,  "return  of  ballots,"  as  alleged  in  the  in- 
dictment, and  "election  returns,'^  may  be  treated  as  synonymous,  it  is 
still  not  charged  that  the  suppression  was  knowingly  and  willfully  com- 
mitted. Construing  the  two  statutes,  federal  and  state,  in  conjunction, 
the  words,  "knowingly  and  willfully,"  in  my  opinion,  are  necessary  to  be 
alleged  in  order  to  make  out  the  offense;  and  these  are  not  supplied  by 
the  words  of  the  pleader,  "unlawfully,  fraudulently,  and  corruptly  and 
feloniously"  suppressed  the  return  of  ballots  cast.  In  the  case  of  State  v. 
Webby  defendant  was  indicted  for  perjury.  A  motion  to  quash  the  indict- 
ment was  sustained,  and  the  judgment  was  aflSrmed  by  the  supreme 
court.     Discussing  the  question,  the  court  says: 

"The  indictment,  when  compared  with  the  statute,  is  found  wanting  in  a 
material  charge  set  forth  in  the  Criminal  Code,  in  its  definition  of  perjury, 
wiiich  is  declared  to  be  *  a  false  statement,  either  written  or  verbal,  deliberate- 
ly and  willfully  made, '  etc.  Pasch.  Dig.  art.  1909.  The  indictment  omitted 
to  charge  the  defendant  with  having  deliberately  and  willfully  sworn  falsely. 
It  is  true  the  district  attorney,  in  framing  the  indictment,  uses  an  abundance 
of  expletives,  such  as  •  willfully,  unlawfully,  knowingly,  corruptly,  and  felo- 
niously did  commit  willful  and  corrupt  perjury,  *  and  that  the  accused  did 
•  willfully,  knowingly,  qorruptly,  and  falsely. state  under  oath, '  and  that  the 
accused  *did  then  and  there,  upon  the  trial  of  said  case,  unlawfully,  willfully, 
knowingly,  and  feloniously  commit  willful  and  corrupt  perjury, '  But  in  ail 
the  charges  quoted  the  short  and  simple  statement  required  by  the  Code  is 
omitted.  There  is  no  charge  that  the  false  statement  was  *  deliberately  and 
willfully  made. '  We  are  left  to  inference  in  ascertaining  from  the  indict- 
ment that  the  accused  is  charged  with  the  crime  of  perjury  as  defined  in  the 
Code..  If  the  definition,  and  material  facts  comprise<i  in  the  definition,  as  set 
forth  in  the  statute,  be  omitted  iu  any  one  material  circumstance,  the  juris- 
diction will  be  bad.  1  Archb.  Crira.  Pr.  &  PI.  282,  and  American  notes. 
An  indictment  which  describes  the  offense  as  having  been  done  feloniously, 
unlawfully,  and  maliciously  will  not  be  good  where  the  statute  uses  the  words 
•willfully  and  maliciously.*  State  v.  Belue,  1  Chand.  166."  State  v.  Webb, 
41  Tex.  70.  See  State  v.  Potvell,  28  Tex.  629,  630;  Juaraqui  v.  State,  Id. 
626. 

But  the  indictment  is  obnoxious  to  other  objections.  The  charge  here 
considered  is,  in  general  terms,  that  the  defendants  suppressed  the  re- 
turn of  ballots.  Does  such  an  allegation  meet  the  requirements  of  cor- 
rect pleading?  In  U.  S.  v.  Slants  it  was  held  by  the  court  that  the 
charge  should  distinctly  allege  all  the  essential  requisites  that  constitute 
the  offense.  "Nothing  is  to  be  left  to  implication  or  intendment."  U. 
S.  V.  Stoats,  8  How.  44;  U.  S,  v.  Hess,  124  U.  S.  486,  8  Sup.  Ct.  Rep. 
571;  Alexander  v.  Stote,  29  Tex.  496.  The  charge  of  suppression  is  a 
mere  conclusion  deducibie  from  facts  and  circumstances  which  should 
be  appropriately  averred.  The  generic  term  is  employed.  The  pleader 
does  not  descend  to  particulars.  The  acts  constituting  the  suppression 
are  not  set  out.  Nor,  indeed,  is  it  averred  that  the  "return  of  ballots" 
was  ever  in  the  custody,  or  under  the  control,  of  the  commissioners'  court. 
The  essential  facts  and  particulars  of  the  offense  charged  are  left,  in  the 
absence  of  appropriate  averments,,  to  mere  implication  and  inference; 
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and,  under  the  rules  of  criminal  pleading,  the  clause  must  be  held  de- 
fective. It  may  be  further  said  that,  under  the  particular  subdivision 
of  the  federal  statute  which  applies  to  this  clause  of  the  indictment,  it 
would  seem  to  be  requisite  for  the  indictment  to  further  aver  that  the 
unauthorized  act  of  suppression  was  committed  with  the  intent  to  affect 
the  election,  or  the  result  thereof.  31  Fed.  Rep.  797,  and  the  cases  of 
Wright  and  Bcddridge^  before  cited.  For  the  reasons  given  the  indict- 
ment is  insufficient,  and  the  demurrer  of  defendants  must  be  sustained; 
and  it  is  so  ordered. 


Wamteb  v.  United  States. 

iCircuU  Courts  N.  D.  New  York,    July  11, 1890.) 

1.  Larcbnt  from  Mails— Indictment— Allegations  and  Proof.  ' 

On  an  indictment  in  several  counts  against  an  employe  of  a  post-offloe  for  embez- 
zling letters,  if  the  proof  conforms  to  the  averments  in  one  of  the  counts  in  respect 
of  the  description  of  the  letters  and  of  the  capacity  in  which  defendant  was  in- 
trusted with  them,  a  motion  to  acquit  on  all  the  counts  is  properly  overruled, 
though  the  proof  varies  from  the  allegations  in  the  other  counts  as  to  those  partic- 
ulars. 

2.  Same — Construction  of  Statutes. 

Letters  stamped  and  postmarked  as  coming  from  other  offices,  but  which  in  fact 
are  placed  upon  the  distributing  table  by  the  postmaster  and  an  inspector,  addressed 
to  a  company  in  the  same  town,  which  gets  its  mail  from  the  office  in  a  pouch  of 
its  own,  are,  if  the  postmaster  and  inspector  do  not  intend  to  intercept  them  before 
delivered  to  the  proper  address,  letters  "intended  to  be  conveyed  by  mall, "  within 
the  meaning  of  Rev.  St.  U.  S.  §  5467,  making  it  an  offense  for  any  postal  employe 
to  embezzle  any  letter  coming  into  his  possession  which  was  intended  to  be  con- 
veyed by  mail,  or  to  be  forwarded  through  or  delivered  from  any  post-office. 
8.  Same— Decoy  Letters. 

The  fact  that  they  were  decoy  letters  is  immaterial  on  a  prosecution  for  their  em- 
bezzlement. 

Error  to  District  Court. 

James  Bac&ii^  for  plaintiff  in  error. 

D.  B.  Alexander,  U.  S.  Atty. 

Wallace,  J.  This  is  a  writ  of  error  to  the  district  court  to  review 
a  coaviction  of  the  plaintiff  in  error  for  embezzling  letters  intended  to 
be  conveyed  by  mail,  and  containing  articles  of  value,  he  being  at  the 
time  a  person  employed  in  the  postal  service.  The  indictment  contains 
eight  counts,  and  is  based  upon  section  5467,  Rev.  St.  U.  S.  Of  the 
eight  counts,  all  but  the  first,  third,  fifth,  and  seventh  were  withdrawn 
from  the  consideration  of  the  jury  by  the  court  upon  the  trial.  There 
was  a  general  verdict  of  guilty  of  the  offenses  charged  in  the  indictment; 
and  a  sentence  to  imprisonment  for  the  term  of  two  years. 

There  was  suflBcient  evidence  upon  the  trial  to  justify  the  jury  in 
finding  that  on  the  morning  of  January  19,  1890,  the  accused,  while 
engaged  in  assorting  and  distributing  mail-matter,  abstracted  four  letters 
from  the  distributing  table  of  the  mail-room  in  the  post-ofiSce  at  Elmira, 
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retired  to  a  water-closet  adjoining  the  room,  and  then  broke  open  the 
letters,  and  appropriated  the  government  notes,  bank-bills,  and  postage- 
stamps  which  they  contained.  He  was  a  letter-carrier,  and  on  the  oc- 
casion in  question  had  assisted  several  other  carriers  and  clerks  in  as- 
sorting the  mail  and  distributing  the  letters  to  the  different  receptacles, 
whence  they  were  to  be  taken  away  by  carriers,  or  delivered  at  the  office 
to  those  to  whom  they  were  addressed.  While  thus  engaged  he  was 
watched  by  the  postmaster  and  a  post-office  inspector  from  a  place  of 
concealment,  and  when  the  mail  was  fully  distributed  he  was  seen  to 
retire  to  a  water-closet  adjoining  the  mail-room.  He  remained  there  a 
few  minutes,  came  out,  and  attended  to  other  duties  about  the  office  for 
a  few  moments,  and  was  then  called  into  the  postmaster's  room  and 
searched,  and  the  contents  of  the  letters  were  found  upon  his  person. 
The  letters  thus  abstracted  were  decoy  letters,  which  had  been  prepared 
by  Mr.  Camp,  a  post-office  inspector,  acting  in  concert  with  Mr.  Flood, 
the  postmaster,  with  a  view  to  ascertain  who,  if  any,  of  the  employes 
of  the  office  was  tampering  with  the  mails.  The  inspector  and  post- 
master had  caused  several  such  letters  to  be  prepared,  among  them  nine 
addressed  to  the  Telegram  Company,  a  publishing  concern  at  Elmira, 
and  to  be  stamped  and  postmarked  as  if  mailed  from  other  post-offices. 
They  had  inclosed  government  notes,  bank-bills,  and  postage  stamps  in 
these  letters,  and  had  caused  the  letters  to  be  placed  with  tlie  incoming 
morning  mail,  which  had  been  dumped  upon  the  distributing  table. 
When  put  with  the  rest  of  the  mail,  they  were  apparently  letters  which 
had  arrived  that  morning  from  other  post-offices  for  distribution  and  de- 
livery at  Elmira,  according  to  the  usual  course  of  business.  The  cus- 
*  tomary  way  of  delivering  matter  addressed  to  the  Telegram  Company 
was  to  put  the  letters  by  themselves  in  a  rack,  whence  they  were  taken 
away  in  a  pouch  belonging  to  the  company  when  called  for.  When 
the  accused  went  to  the  water-closet  it  was  found  that  but  five  of  the 
nine  decoy  letters  addressed  to  the  Telegram  Company  were  in  the  rack. 
Upon  being  informed  of  this  circumstance  the  postmaster  and  inspector 
took  possession  of  these  letters,  and  kept  thenr.  The  evidence  presented 
a  question  of  fact  whether  it  was  the  purpose  of  the  inspector  and  post- 
master to  permit  the  decoy  letters  to  be  delivered  to  the  Telegram  Com- 
pany in  the  ordinary  way,  in  case  they  were  not  abstracted,  or  whether 
it  was  their  purpose,  when  they  put  them  with  the  mail-matter  on  the 
distributing  table,"  to  resume  control  of  them  after  distribution,  but  be- 
fore delivery  to  the  company,  provided  they  were  not  abstracted. 

The  rulings  of  the  judge  upon  the  trial  which  were  excepted  to  by 
the  accused,  and  as  to  which  error  is  now  assigned,  present  the  questions 
Avhether  there  was  a  variance  between  the  evidence  and  the  averments 
of  the  indictment  which  required  the  acquittal  of  the  accused,  and 
whether  the  letters,  inasmuch  as  they  were  not  mailed  in  the  usual  way, 
but  were  placed  by  the  postmaster  on  a  distributing  table  in  the  office 
with  mail-matter  that  had  already  arrived,  were  letters  intended  to  be 
conveyed  by  mail,  within  the  meaning  of  the  statute.  Each  of  the  five 
counts  upon  which  the  conviction  proceeds  avers  that  the  embezzled 
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letter  was  one  "intended  to  be  conveyed  by  mail^"  and  none  of  them 
avers  that  it  was  a  letter  intended  to  be  carried  by  an  employe,  or  in- 
tended to  be  delivered  from  a  post-oflfice.  The  first  and  fifth  counts 
aver  that  the  letter  described  had  been  intrusted  to  the  accused  as  a  let- 
ter-carrier, and  had  come  into  his  possession  as  such  letter-carrier.  The 
third  count  avers  that  the  letter  described  had  been  intrusted  to  the  ac- 
cused as  a  clerk  in  the  post-office,  and  had  come  into  his  possession  as 
such  clerk.  The  seventh  count  avers  that  the  letter  described  had  been 
intrusted  with  the  accused  as  a  clerk  and  mail-carrier,  and  had  come 
into  his  possession  as  such  clerk  and  mail-carrier.  The  first  and  sev- 
enth counts  describe  the  letter  as  one  containing  certain  specified  arti- 
cles of  value,  which  were  then  and  there  the  goods  and  chattels  of  the 
Telegram  Company;  the  third  count  describes  the  letter  as  one  con- 
taining specified  articles  of  value,  which  were  then  and  there  the  goods 
and  chattels  of  Bushrod  H.  Camp;  and  the  fifth  describes  the  contents 
of  the  letter  as  the  goods  and  chattels  of  Martin  F.  Butcher. 

The  court  was  moved  to  direct  an  acquittal  of  the  accused  because  the 
evidence  was  that  the  contents  of  the  letters  were  the  goods  and  chattels 
of  Mr.  Camp,  and  it  did  not  appear  that  the  letters  were  intrusted  or 
came  to  the  possession  of  the  accused  as  a  letter-carrier,  and  there  was 
therefore  a  variance  from  the  averments  of  the  indictment.  This  motion 
was  denied,  and  an  exception  allowed. .  The  evidence  indicated  that  the 
contents  of  the  letters  belonged  to  Mr.  Camp,  and  there  was  none  tending 
to  show  that  the  contents  of  any  of  the  letters  were  the  property  of  the 
Telegram  Company,  as  averred  in  the  first  or  seventh  counts,  or  of  Mr. 
Butcher,  as  averred  in  the  fifth  count.  The  evidence  also  indicated  that 
carriers  at  the  Elmira  post-otfice  were  sometimes  required  to  assist  in  the 
distribution  of  the  mail.  Inasmuch  as  the  accused  was  not  indicted  for 
stealing  the  contents  of  the  letters,  but  for  embezzling  the  letters  them- 
selves, it  was  unnecessary  to  aver  in  the  indictment  that  the  contents 
were  the  property  of  any  particular  person.  It  would  have  sufficed  to 
describe  the  letters  and  their  contents  sufficiently  for  identification,  and 
state  the  value  of  the  several  articles  of  the  contents.  Nor  was  it  neces- 
sary to  aver  that  the  letters  were  intrusted  to  the  accused,  or  came  to  his 
possession  as  a  clerk  or  as  a  carrier.  It  would  have  sufficed  to  aver  that 
he  was  a  letter-carrier  at  the  time  the  letters  came  into  his  possession.  It 
is  a  familiar  rule  that  every  allegation  of  an  indictment,  whether  it  be  nec- 
essary or  unnecessary,  which  is  descriptive  of  th^  identity  of  the  subject 
of  an  offense  like  larceny  or  embezzlement,  must  be  proved  as  laid,  and 
the  unnecessary  descriptive  matter  cannot  be  rejected  as  surplusage.  Thus 
in  U,  S.  V.  FoyCy  1  Curt.  364,  the  indictment  described  the  embezzled 
letter  as  one  intended  to  be  conveyed  by  post  "from  Georgetown  to  Ips- 
wich," and  the  court  held  that,  although  it  was  only  necessary  to  allege 
that  the  letter  was  intended  to  be  conveyed  by  post;  the  additional  de- 
scriptive matter  bould  not  be  rejected  as  surplusage,  and,  not  having  been 
proved,  there  was  a  variance.  It  is  unnecessary  to  decide  whether  there 
was  a  variance  in  the  present  case  or  not.  The  third  count  of  the  indict- 
ment conformed  to  the  proof  in  respect  to  the  description  of  the  letter 
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embezzled,  and  the  evidence  was  such  as  to  authorize  the  jury  to  find 
that  the  accused  was  acting  in  a  clerical  capacity,  and  was  intrusted  with 
the  letter  in  that  capacity,  as  is  charged  in  that  count.  If  the  objection 
of  variance  had  been  presented  by  a  motion  to  direct  the  acquittal  of  the 
accused  upon  all  the  counts  except  the  third,  it  would  have  been  suffi- 
ciently raised,  and  perhaps  would  have  been  well  taken.  But  the  disfrict 
judge  was  not  requested  to  rule  on  the  sufficiency  of  the  evidence  to  sus- 
tain any  particular  count  or  counts,  and  it  would  have  been  erroneous 
to  direct  an  acquittal  when  the  evidence  authorized  a  conviction  upon 
the  third  count. 

The  more  difficult  question  in  the  case  iswhether  the  letters  abstracted 
were,  under  the  peculiar  circumstances,  letters  intended  to  be  conveyed 
by  mail  within  the  meaning  of  the  statute.  If  the  indictment  liad 
charged  that  the  several  letters  were  intended  to  be  delivered  from  the 
post-office  at  Elmira,  the  averment,  assuming  that  the  postmaster  or 
inspector  did  not  intend  to  intercept  the  letters  before  delivery,  would 
have  conformed  to  the  facts.  But  as  it  is  averred  in  each  count  that  the 
letter  embezzled  was  one  intended  to  be  conveyed  by  mail,  it  was  neces- 
sary to  prove  upon  the  trial  that  it  belonged  to  that  category  of  mail- 
matter;  and,  if  the  jury  were  not  correctly  instructed  as  to  the  meaning 
of  the  term  "intended  to  be  conveyed  by  mail,"  the  exceptions  of  the 
accused  were  well  taken.  Upon  this  question  the  judge  instructed  the 
jury,  in  substance,  that  the  accused  was  not  guilty  of  the  offense  charged 
in  the  indictment,  if  they  found  that  the  postmaster  or  inspector  in- 
tended to  immediately  resume  control  of  the  letters  before  they  were  de- 
livered to  the  Telegram  Company  in  the"  usual  way,  provided  they  were 
not  abstracted;  but  if  it  was  the  intention  of  these  officers  to  permit  them 
to  be  delivered  to  the  pouch  of  the  Telegram  Company,  by  any  of  the 
employes  of  the  office,  they  were  letters  intended  to  be  conveyed  by  mail, 
and  the  fact  that  they  were  decoy  letters  was  of  no  consequence.  He 
refused  to  instruct  the  jury  that  the  letters  were  not  intended  to  be  con- 
veyed by  mail  because  they  were  not  mailed  in  the  way  letters  are  usually 
mailed,  or  were  not  ordinary  mail-matter.  Section  5467  makes  it  an 
offense  on  the  part  of  any  employe  of  the  postal  service  to  secrete,  em- 
bezzle, or  destroy  any  letter  coming  into  his  possession  which  was  (1) 
intended  to  be  conveyed  by  mail;  (2)  to  be  carried  or  delivered  by  any 
employe  in  the  postal  service;  or  (3)  to  be  forwarded  through  or  deliv- 
ered from  any  post-office.  The  statute  is  not  to  be  enlarged  by  construc- 
tion beyond  the  necessary  meaning  of  its  terms,  nor  interpreted  to  em- 
brace a  case  which  may  or  may  not  be  within  the  legislative  contempla- 
tion; but  it  is  not  to  be  construed  so  strictly  as  to  cripple  the  reasonable 
meaning  of  the  phraseology,  and  exclude  offenses  fairly  within  its  lan- 
guage.    As  is  said  by  Mr.  Sedgwick,  (St.  &  Const.  Law,  2d 'Ed.,  282:) 

"The  rule  that  statutes  of  this  class  are  to  be  construed  strictly  is  far  from 
being  a  rigid,  unbending  one;  or,  rather,  it  has  in  modern  times  been  so  mod- 
ified and  explained  iivvay  as  to  mean  little  more  tiian  Ibat  penal  provisions,  like 
all  others,  are  to  be  fairly  construed  according  to  the  legislative  intent  as  ex- 
pressed in  the  enactment;  the  courts  refusing,  on  the  one  band,  to  extend  the 
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punishment  to  casQs  which  are  not  olearly  embraced  in  them,  and,  on  the 
other,  equally  refusing,  by  any  mere  verbal  nicety,  forced  construction,  or 
equitable  interpretation,  to  exonerate  parties  plainly  within  their  scope,** 

Letters  like  those  in  the  present  case,  assuming  that  they  were  not  to 
be  intercepted  by  the  postmaster  belbre  delivery  to  the  Telegram  Com- 
pany, fall  distinctly  within  the  category  of  letters  intended  to  be  "de- 
livered from  any  post-office,"  and  satisfy  that  descriptive  term  in  the 
section.  The  question  is  whether  such  letters  are  also  within  the  other 
category  of  the  section,  and  are  described  by  the  term  "intended  to  be 
conveyed  by  mail,"  If  the  latter  descriptive  term  were  the  only  one 
employed  in  the  section  to  describe  the  letters  which  are  the  subject  of 
embezzlement,  the  question  would  be  less  doubtful.  As  it  is,  there  is 
certainly  fair  room  for  argument  that  both  descriptive  terms  are  not  used 
to  define  the  same  thing.  Although  the  term  "to  be  conveyed  by  mail" 
is  hardly  appropriate  to  describe  a  letter  which  is  to  be  carried  by  hand 
from  one  receptacle  to  another  in  the  same  post-office,  yet  its  meaning 
is  amplified  by  section  5468,  which  declares  that  the  fact  that  a  letter 
has  been  deposited  in  any  authorized  depository  for  mail-matter,  or  in 
charge  of  any  postmaster,  or  of  any  clerk,  carrier,  agent,  or  messenger  of 
the  postal  service,  shall  be  evidence  that  it  was  intended  to  be  conveyed 
by  mail.  This  section  makes  the  depositing  of  the  letter,  irrespective 
of  any  other  incident  of  transmission,  the  criterion  whether  it  is  intended 
to  be  conveyed  by  mail,  and  implies  that  a  letter  handed  to  a  clerk  in  a 
post-office,  for  delivery  at  the  same  office  to  the  person  to  whom  it  is  ad- 
dressed, may  be  intended  to  be  conveyed  by  mail.  Unless  the  word 
"deposited"  hAs  some  limited  meaning,  a  letter  handed  by  one  clerk  to 
another  at  any  stage  of  transmission,  for  the  puri)ose  of  forwarding  its 
delivery,  is  intended  to  be  conveyed  by  mail,  within  the  meaning  of  sec- 
tion 5467.  Section  5468  includes  a  letter  deposited  with  any  agent  or 
messenger  employed  in  any  department  of  tlie  postal  service,  and,  in 
many  cases  which  are  supposable,  letters  thus  deposited  would  not  be 
intrusted  to  such  employe  in  the  way  mail-matter  is  commonly  depos- 
ited. I  conclude,  therefore,  that  the  word  "deposited"  is  used  in  the 
sense  of  "intrusted,"  and  refers  to  mail-matter  lel't  in  any  way  for  official 
transmission  with  an  employe  in  the  course  of  his  employment;  and 
that  the  letters  intended  to  be  conveyed  by  mail  of  section  5467  embrace 
all  tlie  other  described  classes  of  that  section,  and  that  the  further  enu- 
meration is  only  another  instance  of  the  tautology  which  is  not  uncom- 
mon in  l^islative  actsu  The  manifest  purpose  of  the  statute  is  to  pro- 
tect all  letters  confided  to  the  care  of  the  postal  department  for  official 
transmission  from  embezzlement  or  improper  appropriation  by  employes 
during  the  course  of  their  transmission,  and  throughout  the  time  they 
are  in  any  manner  in  the  custody  of  the  officers  or  agents  of  the  depart- 
ment. It  would  seem  to  be  a  very  unreasonable  construction  of  the  stat- 
ute to  hold  that  a  letter  handed  to  the  postmaster  outside  the  office,  and 
placed  by  him  in  a  bag  of  outgoing  mail-matter  for  transmission,  would 
not  be  within  its  protection.  If  such  a  letter  would  be  the  subject  of 
the  ofiense^  clearly  letters  mailed  as  these  were  would  be  also. 
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Certainly  the  circumstance  that  the  letter  is  a  decoy  letter  is  quite  im- 
material. If  a  letter  is  put  in  course  of  transmission,  with  a  view  of 
having  it  conveyed  by  mail,  it  matters  not  what  the  motive  of  the  sender 
may  be.  This  has  been  repeatedly  decided.  U,  S.  v.  Cottingham^  2 
Blatchf.  470;  U.  S.  v.  Foye,  supra;  U.  S.  v.  Matthem,  35  Fed.  Rep.  890; 
U.  S,  V.  Wightj  38  Fed.  Rep.  106.  The  conclusion  reached  is  sanctioned 
by  the  case  of  U,  S.  v.  Matthews^  35  Fed.  Rep.  891.  In  that  ciase  the 
letter  was  a  decoy  letter,  not  mailed  in  the  ordinary  way,  but  placed 
among  the  letters  of  a  mail  upon  a  dumping  table  for  backing  and  distri- 
bution; and  it  was  held  that  the  facts  were  undoubtedly  competent  evi- 
dence to  show  that  the  letter  was  intended  to  be  conveyed  by  mail,  and 
were  sufficient  to  bring  the  case  within  the  statute,  if  it  bad  not  appeared 
that  there  was  a  question  whether  it  was  not  the  intention  of  the  in- 
spector who  caused  the  letter  to  be  deposited  to  intercept  it  before  it 
would  be  carried  and  delivered  to  its  proper  address. 

The  instructions  given  to  the  jury  were  correct,  and  the  instructions 
refused  were  correctly  refused.  It  follows  that  none  of  the  exceptions 
taken  on  the  trial  were  well  founded,  and  the  judgment  of  the  district 
court  should  be  affirmed. 


Keep  v.  Fuller  d  aL 
iCireuU  Cou/rU  N.  D.  New  Tork»   July  14,  ISOa) 

1.  Patbnts  fob  IwvBWTioNS—lKWiiNOBMiBNT— Profits. 

A  finding  as  to  the  profit  realized  in  certain  months  from  sales  of  an  infringing 
article  cannot  be  based  solelv  on  a  comparison  of  sales  daring  the  oorresponiding 
months  for  the  previous  and  following  years. 

9b  SamE'Eztbmt  of  Claims. 

Claims  in  letters  patent  for  a  stove  grate  ''as  a  whole,  when  •  •  •  oonstnicted 
and  combined  to  operate  in  the  manner  and  for  the  purpose  shown  and  described, " 
are  for  the  entire  grate,  and  not  for  an  improvement  on  the  grate;  and  it  being 
sold  separately,  and  designed  for  use  in  many  different  patterns  of  stoves,  Uie  pat- 
entee, in  case  of  infringement,  is  entitled  to  aU  the  profits  realized. 

In  Equity.     On  exceptions  to  master's  report. 
N.  Daienporty  for  complainant. 
Esdc  Cmven^  for  defendants. 

CoxE,  J.  On  the  20th  of  March,  1883,  a  decree  was  entered  in  this 
action  in  favor  of  the  complainant  sustaining,  among  others,  letters  pat- 
ent No.  139,583,  granted  to  him  June  3,  1873,  for  an  improvement  in 
stove  grates.  The  defendants  were  held  to  be  infringers,  and  it  was  re- 
ferred to  a  master  to  ascertain  and  report  the  amount  of  profits  and  dam- 
ages. On  the  17th  of  June,  1889,  the  master  filed  a  report  in  which 
he  found  that  complainant's  damages  amounted  to  6  cents,  and  that  the 
defendants'  profits  resulting  from  the  sale  of  the  infringing  grates  from 
January  1, 1876,  to  January  1, 1882,  the  dates  fixed  by  the  decree,  ag- 
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gregated  $11,363.54,  and  for  this  sum,  with  the  6  cents  added,  judg- 
ment was  awarded.  The  defendants  thereupon  filed  16  exceptions  to 
the  report,  insisting  that  the  master  erred  for  the  following  reasons: 
First,  there  was  no  definite  evidence  of  the  number  of  infringing  grates 
sold  by  defendants;  and,  second,  there  was  nothing  to  show  how  much 
of  the  profits  received  by  the  defendants  was  due  to  their  use  of  the  in- 
vention. 

It  is  wise  to  remember  at  the  outset  that  the  court  is  not  now  to  de- 
cide de  novo  the  various  questions  presented  on  the  accounting.  The 
present  investigation  is  confined  simply  to  the  question, — did  the  mas- 
ter make  any  mistake  which  requires  the  setting  aside  of  his  report? 
He  stands  as  the  representative  of  the  court,  and  is  better  able,  by  far, 
than  one  who  only  reads  the  testimony  from  a  printed  book  to  tell  what 
witnesses  are  entitled  to  credit,  and  where  the  truth  lies  in  the  contro- 
versy before  him.  His  findings  are  prima  /acre  correct,  and  the  burden 
of  showing  error  is  upon  the  party  who  excepts.  If  the  proof  is  suffi- 
cient to  sustain  the  master's  findings  it  is  enough.  The  investigation 
terminates  at  this  point,  even  though  the  court,  sitting  in  the  master's 
place,  might,  upon  similar  evidence,  reach  a  different  result.  "The  con- 
clusions of  the  master,  depending  upon  the  weighing  of  conflicting  tes- 
timon}'^,  have  every  reasonable  presumption  in  their  favor,  and  are  not 
to  be  set  aside  or  modified  unless  there  clearly  appears  to  have  been  er- 
ror or  mistake  on  his  part."  TUghmanv.  Proctor^  125  U.  S.  136,  149, 
8  Sup.  Ct.  Rep.  894;  (Maghan  v.  Myers,  128  U.  S.  617,  666,  9  Sup.  Ct. 
Rep.  177;  Kiinberly  v.  Arms,  129  U.  S.  512,  525,  9  Sup.  Ct.  Rep.  355; 
Central  T.  Co.  v.  Terns  R.  Co.,  82  Fed.  Rep.  448;  Welling  v.  La  Ban,  34 
Fed.  Rep.  41 ,  and  cases  cited.  Tested  by  the  rule  of  these  cases,  it  can- 
not be  said  that  the  master's  findings  of  fact  are  erroneous,  except,  per- 
haps, in  a  few  particulars  which  will  be  referred  to  hereafter.  Certainly 
there  were  two  sides  to  the  controversy  before  him,  and  he  was  justified 
in  his  conclusions  if  he  accepted  as  correct  the  evidence  of  the  complain- 
ant. The  latter  is  criticised  for  testifying  regarding  matters  of  which, 
it  is  said,  he  could  have  no  personal  knowledge,  but  it  would  seem 
from  his  long  connection  with  the  defendants,  and  his  knowledge  of 
the  stove  business  generally,  that  he  was,  at  least,  as  competent  a  wit- 
ness as  any  produced  on  the  part  of  the  defendants.  In  many  impor- 
tant particulars  his  evidence  is  corroborated.  The  data  from  which  the 
master  made  up  the  report  came  from  the  defendants'  books.  The  de- 
fendants did  nothing  to  lighten  his  labors  in  this  regard.  Perhaps  they 
were  not  called  upon  to  do  so,  but,  when  a  party  is  compelled  to  go  into 
his  adversary's  camp  for  proof,  the  rules  are  relaxed  somewhat  in  his 
favor,  and  presumptions  are  permitted  which  woujd*  not  be  permissi- 
ble in  other  cases;  especiall}''  is  this  true  where  the  adverse  party  has  it 
in  his  power  to  explain  and  fails  to  do  so.  After  an  examination  of  the 
testimony,  the  exhibits,  and  the  carefully  prepared  schedule  of  sales,  the 
court  is  not  prepared  to  say  that  the  report  is  against  the  weight  of  ev- 
idence. When  considered  in  its  entirety,  it  is  not  an  extravagant  but  a 
conservative  report. 

v.42F.no.l6— 67 
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'  The  master  finds  that  between  January  1  and  July  1,  1879,  the  de- 
fendants made  and  sold  400  infringing  grates,  realizing  a  profit  therefrom 
of  $348.  This  amount  is  arrived  at  not  from  statements  in  the  books, 
or  from  direct  evidence  of  any  kind,  but  is  the  result  of  a  guess  based 
upon  a  comparison  of  sales  during  the  corresponding  months  for  the  year 
before  and  the  year  after.  The  testimony  is  insufficient  to  support  the 
finding.  The  finding  as  to  the  number  of  grates  sent  to  the  branch 
houses  at  New  York,  Chicago,  and  Cleveland  is  founded  upon  statements 
too  problematical  and  speculative  to  be  accepted  as  proof.  The  ex- 
ceptions which  challenge  these  two  findings  are  the  twelfth  and  the  four- 
teenth. They  are  sustained.  The  finding  as  to  the  number  of  grates 
sold  at  defendants'  retail  store  was  not  excepted  to. 

The  remaining  question  is  whether  the  facts  bring  the  case  within  the 
rule  requiring  complainant  to  point  out  what  portion  of  the  profits  is 
due  to  the  patented  feature,  or,  in  other  words,  whether  the  patent  is 
for  an  entire  device,  or  only  for  an  improvement  upon  an  existing  de- 
vice.    Two  of  the  claims  are  as  follows: 

"A  stove  grate  provided  with  transverse  bars,  which  are  capable  of  a  vi- 
bratory motion  in  a  horizontal  plane,  and  of  a  semi-rotalion  in  a  vertical 
plane,  upon  or  around  the  center  of  vibration,  substantially  as  and  for  the 
purpose  specified. 

"The  hereinbefore  described  fire  grate  as  a  whole,  when  its  several  parts 
are  constructed  and  combined  tQ  operate  in  the  manner  and  for  the  purpose 
sliown  and  described."  ' 

The  master's  report  contains  the  following  statement  upon  this  sub- 
ject: 

"Letters  patent  No.  139,583  is  for  a  stove  grate.  This  grate  is  a  complete 
combination  in  itself.  The  parts  and  combinations  described  and  claimed  in 
the  several  claims  in  the  patent  constitute  the  entire  device." 

The  master  has  carefully  eliminated  from  the  account  all  grates  which 
were  sold  in  or  with  a  stove,  and  has  confined  it  entirely  to  such  grates 
as  were  sold  as  separate  and  independent  articles.  The  defendants 
question  the  novelty  and  utility  of  the  invention,  and  seek  to  limit  the 
construction  to  be  placed  upon  the  claims  by  references  npt  now  before 
the  court.  Such  questions  cannot  be  considered.  They  are  merged  in 
the  decree.  The  court,  apparently  without  much  opposition  from  the 
defendants,  decided  the  patent  valid  in  its  entirety,  as  to  each  and  all  its 
claims,  and  that  the  defendants  were  infringers,  having  sold  the  identical 
thing  covered  by  the  patent.  This  decree,  cannot  be  questioned  here. 
That  the  claims  cover  the  fire  grate  as  a  whole  there  can  be  no  doubt, 
and  there  is  a  clear  distinction  between  an  improved  grate  and  an  im- 
provement on  a  grate.  The  complainant's  grate  was  made  and  sold 
separately  from  stoves.  Unquestionably  it  was  intended  for  use  in 
stoves,  but  so  are  many  devices  which  may  be  the  subject  of  distinct  in- 
ventions. It  was  not  sold  for  use  in  one  pattern  of  stove  alone;  it  could 
be  used  in  many  different  stoves.  Although  in  general  appearance  like 
other  grates,  it  is  so  constructed  that  no  part  can  be  used  upon  any 
other  grate,  and  no  part  of  other  grates  can  be  used  upon  it.     Remove 
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the  patented  features  and  nothing  remains.  Although  it  is  an  improve- 
ment upon  stoves  the  complainant  is  not  seeking  to  recover  the  profits 
upon  the  stove,  but  upon  the  improvement  only.  The  rule  requiring 
that  the  profits  arising  from  the  patented  features  must  be  separated 
from  those  arising  from  the  unpatented  features  has  little  application  in 
a  case  where  every  feature  is  patented.  This  distinction  is  clearly 
pointed  out  in  Maier  v.  Broma^  17  Fed.  Rep.  736,  cited  with  approval 
upon  defendants'  brief.     The  court  says: 

**Thus,  if  one  discovers  a  new  composition  of  matter,  such  as  gun-cotton, 
nitro-glycerine,  or  vulcanized  rubber,  or  invents  some  new  machine,  such  as 
the  telephone,  or  some  new  article  of  manufacture,  such  as  barbed  wire,  or 
a  new  pavement,  he  would  obviously  be  entitled  to  damages,  arising  from 
the  manufacture  and  sale  of  the  entire  article.  Upon  the  other  hand,  if  his 
invention  were  limite<l  to  some  particular  part  of  a  large  machine,  such  as 
the  cat-off  of  an  engine,  the  axle  of  a  wagon,  or  the  seat  upon  a  mowing- 
macliine,  it  is  equally  clear  that  his  recovery  must  be  limited  to  such  profits 
as  arise  from  the  manufacture  and  sale  of  the  patented  feature." 

Even  when  an  invention  belongs  to  the  second  class  named  in  the 
quotation  is  it  not  true  that  the  patentee  is  entitled  to  recover  the  profits 
made  by  an  infringer,  where  the  article  is  complete  in  itself,  and  is  sold 
separately  from  the  machine,  the  operation  of  which  it  is  intended  to 
improve?  Take  for  illustration  "the  seat  upon  a  mowing-machine." 
Suppose  a  person  invents  such  a  seat,  operating  upon  an  entirely  new 
principle  and  designed  to  fit  all  mowing-machines,  and  has  it  patented; 
can  it  be  that  one  who  sells  this  seat  alone  can  escape  liability  because 
it  is  an  improvement  on  a  mowing-machine,  or  because  seats  for  the 
drivers  of  such  machines  had  been  known  before?  It  is  thought, 
therefore,  that  the  facts  do  not  bring  this  case  within  the  rule  of  Garret- 
sm  V.  Clark,  111  U.  S.  120,  4  Sup.  Ct.  Rep.  291,  but  rather  within 
the  rule  of  the  following  authorities:  Elizabeth  v.  Pavement  Co.,. 97  U. 
S.  126;  Manujactvring  Co.  v.  Cowing^  105  U.  S.  253;  Hurlhut  v.  SchiUin- 
gcr,  130  U.  S.  456,  472,  9  Sup.  Ct.  Rep.  584;  Zane  v.  Peck,  13  Fed. 
Rep.  475;  Reed  v.  Laivrence,  29  Fed.  Rep.  915,  918. 

The  twelfth  and  fourteenth  exceptions  are  allowed  and  the  others  are 
overruled. 

The  amount  found  due  by  the  master  is  reduced  from  $11,363.60  to 
$10,510.86,  and,  as  so  reduced,  his  report  is  confirmed,  with  intt^re^l 
from  the  date  of  its  submission  to  the  court,  (Tilghinan  v.  Proctor,  125 
U.  S.  136,  161,  8  Sup.  Ct.  Rep.  894;  Railroad  Co.  v.  Twrrm,  110  U. 
S.  801,  4  Sup.  Ct.  Rep.  6,)  and  costs,  as  provided  by  equity  rule  84. 
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Oeixuloid  Manuf'q  Co.  v.  Cet^lonttb  Mantjf^g  Co. 
{Circuit  Court,  S.  P.  New  York.    June  26, 18W.) 

Patbnts  fob  Invbntion8--Bxtbnt  of  Claix. 

Letters  patent  No.  156,352,  Issued  October  27, 1874,  to  Jobn  W.  and  Smith  ^yatfc 
for  an  improvement  in  manufacturing  solidified  collodion  "by  mixing  p^rozyline 
with  a  latent  liquid  solvent,  which  becomes  active  only  upon  the  application  of 
heat, "  do  not  cover  liquid  solvents  which  are  active  as  respects  the  pyrozyline  vnth. 
which  they  are  brought  into  actual  contact,  but  are  us^  with  such  a  relatively 
large  mass  of  pyroxyliue  that  the  mass  will  not  be  converted  into  solidified  collodion 
at  ordinary  temperatures. 

In  Equity. 

/.  E.  Hindon  Hyde^  for  complainant. 

John  R.  Bennetty  Ibr  defendant. 

Lacombe,  J.  This  is  a  suit  for  infringement  of  the  fir^t  claim  of  let- 
ters patent  No.  166,352,  dated  October  27,  1874,  and  issued  to  Smith 
Hyatt  and  John  W.  Hyatt  for  an  "improvement  in  manufacturing  solid- 
ified collodion."  The  claim  referred  to  is  as  follows:  "(1).  The  process 
herein  described  of  manufacturing  solidified  collodion  by  mixing  pyro- 
xyliue with  a  latent  liquid  solvent,  which  becomes  active  only  upon  the 
application  of  heat,  as  and  for  the  purposes  set  forth."  Upon  the  con- 
struction of  this  claim  rests  the  determination  of  the  case.  The  com- 
plainant insists  that  it  covers  liquid  solvents  which  are  active  as  respects 
the  pyroxyline  with  which  they  are  brought  into  actual  contact,  but  are 
used  with  such  a  relatively  large  mass  of  pyroxyline  that  the  mass  will 
not  be  converted  into  solidified  collodion  at  ordinary  temperatures.  The 
defendants  contend  that  the  claim  must  be  restricted  to  such  liquid  solv- 
ents only  as  possess  no  solvent  powers  at  ordinary  temperatures,  and 
which,  when  brought  in  contact  with  pyroxyline,  remain  perfectly  in- 
active till  the  application  of  heat;  heat  alone  being  necessary  to  bring 
into  activity  their  latent  solvent  powers. 

The  first  question,  Lioo,  to  be  decided  is  whether,  under  this  patent, 
the  activity  or  latency  of  a  solvent  is  to  be  determined  with  reference 
solely  to  the  power  of  the  solvent  itself,  or  with  reference  to  the  quan- 
tity of  pyroxyline  to  which  it  is  applied.  Another  patent  for  an  im- 
provement in  the  manufacture  of  celluloid  (No.  156,353)  was  taken  out 
by  the  Hyatts  on  the  same  day  as  the  one  in  suit.  That  patent  was  be- 
fore Judge  Shipman,  in  CeUvloid  Manufg  Co.  v.  American  ZylxmiU  Cb., 
26  Fed.  Rep.  692.  In  his  decision  will  be  found  a  very  full  descrip- 
tion of  the  state  of  the  art  prior  to  October  27, 1874,  and  to  restate  it  here 
would  be  mere  useless  repetition.  The  following  brief  narrative  of  events, 
however,  bears  more  particularly  upon  the  point  raised  in  this  suit:  In 
June,  1869,  (No.  91,341,)  the  Hyatts  patented  an  "improved  method 
of  making  solid  collodion,"  the  distinguishing  feature  of  wjiich  was  the 
use  of  great  pressure  applied  to  a  mixture  of  pyroxyline  and  solvent, 
and  applied  so  quickly  that  the  solvent  was  forced  into  contact  with 
every  particle  of  the  pyroxyline  before  the  dissolving  process  had  time 
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to  commence.  By  that  method  a  relatively  small  quantity  of  the  solv- 
ent was  required,  the  proportions  of  solvent  to  pyroxyline  being  given 
as  5  to  10,  7  to  10,  or  equal  parts  by  weight.  Theretofore  the  solvent 
was  used  in  proportions  greatly  exceeding  the  pyroxyline,  and  the  Hy- 
atts  correctly  describe  the  process  of  this  patent  of  June,  1869,  as  one 
which  consists  in  ''using  the  smallest  practicable  proportion  of  a  liquid 
solvent."  The  only  solvents  contemplated  in  that  patent  were  mani- 
festly active  ones,  which,  even  in  the  proportions  stated,  dissolved  those 
parts  of  the  pyroxyline  with  which  they  came  in  contact,  but  were  in- 
operative to  transform  the  mass,  unless  a  prompt  dispersion  of  their  ac- 
tivity by  means  of  the  plunger  secured  uniformity  of  action.  Presuma- 
bly the  action  of  the  plunger  geperated  heat,  but  as  to  that  the  patent 
(91,341)  is  silent.  Shortly  afterwards,  having  ascertained  the  new  and 
important  fact  that  camphor  gum,  which  is  not  a  solvent  of  pyroxyline 
when  cold,  becomes  such  when  heated,  the  Hyatts  took  out  patent  No. 
105,338,  July  12, 1870.  In  that  document  they  described  their  inven- 
tion to  be  the  mixing  with  pyroxyline,  prepared  with  powdered  pig- 
ments, "any  substance  in  a  powdered  state  which  may  be  vaporized  or 
liquified  and  converted  into  a  solvent  of  pyroxyline  by  the  application 
of  heat,  and  subjecting  the  compound  so  made  to  heavy  pressure  while 
heated,  so  that  the  least  practicable  proportion  of  solvent  may  be  used 
in  the  production  of  solid  collodion  and  its  compounds."  The  process 
described  is  as  follows:  Pyroxyline  is  reduced  to  a  pulp,  and  any  de- 
sired pigments  added.  While  the  ground  pulp  is  still  wet,  there  is  mixed 
therewith  finely  pulverized  gum-camphor,  in  about  the  proportions  of 
one  part,  by  weight,  of  the  camphor  to  two  parts  of  the  pyroxyline  when 
in  a  dry  state.  These  proportions  may  be  somewhat  varied  with  good 
results.  After  a  thorough  mixing,  the  water  is  expelled  as  far  as  possi- 
ble by  straining  the  mixture,  and  subjecting  it  to  immense  pressyre  in 
a  perforated  vessel.  The  mixture  is  then  subjected  to  heavy  pressure 
in  a  mould,  and  heated  from  150  deg.  to  300  deg.  F.,  to  suit  the  propor- 
tion of  camphor  and  the  size  of  the  mass.  The  heat,  according  to  the 
degree  used,  vaporizes  or  liquifies  the  camphor,  and  thus  converts  it  into 
a  solvent  of  the  pyroxyline.  By  introducing  the  solvent  in  the  manner 
described,  and  using  heat  to  make  the  solvent  active,  and  pressure  to 
force  it  into  intimate  contact  with  every  particle  of  the  pyroxyline,  there 
may  be  used  a  less  proportion  of  this,  or  any  solvent  which  depends 
upon  heat  for  its  activity,  than  had  ever  been  known  before.  This  pat- 
ent of  July,  1870,  contained  the  following  disclaimer:  "We  are  aware 
that  camphor  made  into  a  solution  with  alcohol  or  other  solvents  has 
been  used  in  a  liquid  state  as  a  solvent  of  Xyloidine,  [pyroxyline.]  Such 
use  of  camphor  as  a  solvent  of  pyroxyline  we  disclaim,"  Under  this  pat- 
ent they  claimed  the  grinding  of  pyroxyline  into  a  pulp,  the  useo'^  Press- 
ure, as  described,  and  "(2)  the  use  of  finely  comminuted  camphor-gum, 
mixed  with  pyroxyline  pulp,  and  rendered  a  solvent  by  the  application 
of  heat,  substantially  as  described."  In  June,  1874,  the  Hyatts  secured 
a  reissue  of  their  1870  patent,  known  as  "Reissue  No.  6,928."  A  more 
specific  account  of  their  discovery  as  to  the  action  of  dry  camphor  is 


Digitized  by 


Google 


902  FEDERAL  REPORTER,  vol.  42. 

contained  therein.  "Our  invention,"  says  the  specification,  "is  based 
upon  our  discovery  of  the  fact  that  gum-camphor  in  a  powdered  or  finely 
comminuted  state  remains,  under  ordinary  temperatures,  inert  when 
mechanically  mixed  with  pyroxyiine,  of  which,  in  solution  or  in  a  liq- 
uid state,  it  is,  under  ordinary  temperatures,  an  active  solvent;  and  of 
the  further  fact  that,  when  such  a  mixture  is  subjected  to  heat  above 
the  ordinary  temperatures,  the  camphor  becomes  an  active  converting 
agent,  and  transforms  the  pyroxyiine  into  collodion  as  effectively  as  had 
been  done  with  solutions.  And  these  discoveries  enable  us  to  substitute 
a  mechanical  mixture  for  the  solutions  heretofore  employed  to  keep  the 
converting  power  latent,  or  hold  it  in  abeyance  until  its  action  can  be 
developed,  under  the  best  conditions  and  with  the  best  effect,  instead  of 
having  to  contend  with  the  difficulties  incident  to  the  premature  and 
partial  action  of  solutions,  immediately  upon  coming  in  contact  with  the 
pyroxyiine,  and,  while  ultimately  utilizing  all  the  converting  power  of 
the  camphor,  to  avoid  the  expense  and  loss  of  solvents,  such  as  ether 
and  alcohol,  which  were  driven  off  or  volatilized  in  the  process  of  trans- 
formation. Other  latent  converting  agents  may  be  used  in  a  similar 
way  to  effect  a  similar  result."  The  invention,  they  add,  consists  in  the 
preparation  and  mechanical  mixture  of  pyroxyiine  and  "a  latent  con- 
verting agent,  *  *  *  which  remains  inert  until  the  compound  is 
subjected  to  a  treatment  which  develops  its  converting  power,  *  *  * 
thereby  transforming  the  pyroxyiine  into  solidified  collodion  without 
the  intervention  of  solutions  or  volatile  solvents." 

In  this  reissue  they  omitted  the  words  "in  a  powdered  state,"  struck 
out  their  disclaimer  of  camphor  made  into  a  solution  with  alcohol,  and 
added  a  new  claim,  viz. : 

"(3)  Tlie  method,  substantially  as  herein  described,  of  making  solid  collo- 
dion by  subjecting  a  mixture  of  pyroxyiine  and  a  latent  solvent  to  heat  and 
pressure." 

They  also  amended  the  claim  to  the  use  of  gum-camphor  as  follows- 

"(1)  The  combination  of  pyroxyiine  with  camphor-gum,  or  any  equivalent 
converting  agent,  in  such  manner  that  the  transforming  action  of  the  convert- 
ing agent  is  kept  latent,  substantially  as  and  for  the  purposes  set  forth.  (2) 
The  method,  substantially  as  herein  described,  of  developing  the  latent  power 
of  the  converting  agent  by  the  application  of  heat  to  a  mixture  of  pyroxyiine 
and  gum-camphor,  or  its  equivalent,  for  the  purposes  set  forth/' 

In  this  reissue  the  word  "latent"  is  for  the  first  time  introduced  into 
the  art,  although  a  deferred  action  of  the  solvent  was  quite  clearly  indi- 
cated in  the  patent  of  1870,  as  originally  issued. 

Among  the  numerous  exhibits  which  have  been  presented,  covering  so 
many  different  varieties  of  com  pound,  there  is  none  showing  the  mixture 
of  this  reissue,  viz.,  one  part  by  weight  of  powdered  camphor,  and  two 
parts  by  weight  of  pyroxyiine.  No  doubt,  in  view  of  the  evidence,  such 
an  exhibit  was  deemed  unnecessary.  The  powdered  camphor  in  that 
mixture  is  truly  and  strictly  a  latent  solvent.  One  of  the  complainant's 
experts  (Prof.  Chandler)  suggested  that  delicate  experiments  might  show 
that  there  was  some  occult  action  between  the  components;  but  he  ad- 
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mits  that  practically  and  apparently  the  camphor  is  entirely  without  ac- 
tion upon  the  pyroxyline  until  the  temperature  is  raised  in  some  way, 
or  some  third  substance  is  introduced.  Until  that  time  it  remains  per- 
fectly inactive  and  inert.  It  does  not  even  commence  the  transformation 
of  pyroxyline  by  exerting  its  inherent  activity  over  those  portions  with 
which  it  is  brought  into  immediate  contact.  Thorough  mixture  no  doubt 
spoils  the  pyroxyline  pulp  commercially  as  pyroxyline,  and  spoils  the 
camphor  commercially  as  camphor.  Thereafter  it  may  be  impossible  to 
separate  the  components;  but  apparently  and  substantially  the  solvent 
action  which  breaks  down  the  fibrous  constitution  of  the  pyroxyline, 
and  produces  the  yellowish,  semi-transparent,  glutinous  compound  which 
presents  itself  in  so  many  of  the  exhibits  introduced  by  both  sides,  does 
not  take  place  till  heat  in  some  form  is  applied. 

In  September,  1874,  the  Hyatts  made  application  for  the  patent  here 
sued  upon,  for  "improvement  in  manufacturing  solidified  collodion,'' 
No.  156,352,  dated  October  27,  1874.  In  the  specification  the5r  stated 
that  the  object  of  their  invention  was  to  overcome  certain  objections  in- 
volved in  the  use  of  liquid  solvents.  The  objections  and  remedies  are 
thus  pointed  out: 

"Heretofore  liquid  solvents  have  been  used  in  dissolving  pyroxyline  by  first 
preparing  the  solvent,  [for  instance,  ether  and  alcohol,  nitro-benzol.etc.,]  and 
then  saturating  the  pyroxyline  with  the  solvents.  When  the  pyroxyline  and 
such  solvents  are  brought  into  contact,  the  transforming  action  of  the  solvent 
upon  the  pyroxyline  commences  at  once,  so  that  the  portions  of  the  pyroxy- 
line <lrst  exposed  to  the  action  of  the  solvent  become  first  dissolved,  and  ab- 
sorb an  excess  of  the  solvent  during  the  mixing  processes,  and  before  the  eon- 
version  of  the  entire  mass  of  pyroxyline  has  taken  place,  thereby  involving  a 
waste  of  the  solvent,  and  an  increased  expense  of  time  and  labor  in  the  manu- 
facture of  large  masses  of  the  solidified  product.  This  excess  of  solvent  ren- 
ders the  compound  soft,  and  the  excess  must  be  separated  from  the  mass  by 
evaporation,  or  otherwise,  before  a  solid  and  useful  product  can  be  obtained. 
We  have  overcome  these  objections  by  certain  processes,  for  which  we  have 
obtained  two  several  letters  patent.  The  first  method  is  that  describe*  1  in  let- 
ters patent  l^o.  91,341,  issued  to  us  June  15,  1869,  and  consists  in  using  the 
smallest  practicable  proportion  of  a  liquid  solvent,  and  bringing  it  into  con- 
tact with  every  part  of  the  pyroxyline  by  heavy  pressure,  securing  thereby 
cheaper  and  better  results  than  had  been  heretofore  described.  The  second 
method  is  that  described  in  our  reissued  letters  patent  No.  5,928,  dated  June 
23,  1874,  in  which  a  solid  solvent  is  used,  which  is  latent  at  ordinary  temper- 
atures, but  which  becomes  active  by  the  application  of  heat.  This  method 
permitting  a  mechanical  mixture,  with  the  pyroxyline  of  the  solvent  in  the 
precise  proportions  required  to  produce  a  solid  result,  the  solvent  remaining 
latent  or  inactive,  to  suit  the  convenience  of  the  operator,  but  becoming  act- 
ive when  required  by  the  application  of  heat  and  pressure." 

Having  thus  pointed  out  the  objections  to  the  old  process,  where  solv- 
ents were  used  whose  transforming  action  commenced  at  once;  and  which 
were  used  in  such  excess  that  subsequent  evaporation  was  necessary  to 
secure  a  solid  product,  and  having  indicated  the  improvements  they  had 
already  patented,  by  one  of  which  this  excessive  use  of  solvents  was 
avoided  and  by  the  other  of  which  a  solvent  (solid)  was  indicated  whose 
transforming  action  did  not  commence  at  once  upon  mixture,  but  re- 
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mained  suspended  until  an  additional  step  in  the  process  called  it  forth, 
the  H3'atts  next  proceeded  to  specify  the  further  improvement  they  were 
seeking  to  patent: 

"Our  present  improvement  consists  in  transforming  pyroxyline  into  solid- 
ified colloiiionor  •  celluloid,*  by  using  a  liquid  Instead  of  a  solid  solvent,  which 
liquid  solvent,  like  the  solid,  is  latent  at  ordinary  temperatures,  but  becomes 
active  and  dissolves  the  pyroxyline  upon  the  application  of  heat.  The  fol- 
lowing is  a  description  of  our  improved  process:  *  We  make  a  weak  solution 
of  camphor  in  alcohol,  the  proportions  being,  by  weight,  one  part  of  camphor 
to  eight  parts  of  alcohol.  This  solution  of  camphor  is  not  a  solvent  of  py- 
roxylins at  ordinary  temperatures,  and  we  therefore  term  it  a  latent  liquid 
solvent:  but  it  becomes  an  active  solvent  at  an  elevated  temperature.  There 
being  differences,  however,  in  the  soluhiiily  of  different  grades  of  pyroxy- 
line, a  corresponding  change  in  the  strength  of  the  solution  of  camplior  be- 
comes necessary,  which  may  readily  be  determined  by  experiment.  [After 
the  pyroxyline  is  reduced  to  a  pulp,  mixed  with  coloring  matter,  and  the 
aqueous  moisture  expelled,]  we  then  add  to  the  dried  pyroxyline,  or  pyroxy- 
line compound,  the  above-described  latent  liquid  solvent  in  about  the  propor- 
tion, by  weight,  of  50  parts  of  the  solvent  to  100  parts  of  the  pyroxyline. 
The  solvent  is  stirred  into  the  pulp,  and  the  whole' kept  In  a  closed  vessel  un- 
til the  solvent  becomes  evenly  diif  used  throughout  the  mass;  no  solvent  ac- 
tion taking  place  to  retard  or  prevent  this  even  diffusion,  as  would  be  the 
case  in  the  use  of  solvents  that  are  active  at  ordinary  temperatures.  The 
compound  is  then  subjected  to  heat  and  pressure  in  a  similar  manner  to  that 
employed  when  using  the  solid  solvents,  described  in  our  reissued  letters  pat- 
ent No.  5,928.  Any  liquid  solvent  of  pyroxyline  Chat  is  latent  at  an  ordinary 
temperature,  and  that  becomes  active  at  a  higher  temperature,  can  be  used 
as  a  substitute  for  camphor  and  alcohol  in  our  improved  process.  The  latent 
solvent  may  be  combined  with  the  pyroxyline  without  first  reducing  the  py- 
roxyline to  a  pulp.  In  doing  so  we  add  ihe  latent  solvent  to  the  pyroxyline, 
and,  after  allowing  it  to  become  diffused,  preferably  in  a  closed  vessel,  we 
develop  the  latent  solvent,  and  complete  the  transformation  of  the  pyroxy- 
line either  in  heated  moulds,  under  pressure,  or  by  passing  the  compound 
through  heated  rollers;  in  the  latter  case  the  heat  developing  the  activity  of 
the  solvent,  and  the  rollers  compacting  the  compound.  The  coloring  or  other 
matter  may  also  be  added  while  the  material  is  being  masticated  between  the 
rollers,  care  being  had  to  continue  this  masticating  process  until  the  compo- 
nent parts  of  the  compound  are  thoroughly  and  evenly  diffused  throughout 
the  mass.'  The  solvent  and  pyroxyline  may  also  be  mixed,  and  the  com- 
pound subjected  to  heat,  in  any  other  suitable  manner  than  those  above  de- 
scribed. Furthermore,  the  subjecting  of  the  compound  to  pressure  during 
the  transforming  or  converting  process  is  not  essential  to  the  working  of  our 
process,  although  the  manufacture  of  the  completed  product  is  facilitated, 
and  the  cost  thereof  lessened,  by  the  combined  action  of  heat  and  pressure,  as 
hereinbefore  described." 

The  clainis  made  under  this  specification  were: 

*^ First,  In  the  manufacture  of  solidified  collodion,  a  liquid  solvent  that  is 
latent  at  an  ordinary  temperature,  but  which  becomes  active  as  a  solvent 
when  the  temperature  is  increased,  substantially  as  hereinbefore  set  forth. 
Second.  In  the  manufacture  of  solidified  collodion,  a  solution  of  camplior  and 
alcohol  combined  essentially  in  the  proportions  described,  whereby  the  solu- 
tion is  latent  as  a  solvent  at  ordinary  temperatures,  but  becomes  active  and 
transforms  the  pyroxyline  on  the  application  of  heat,  as  hereint>efore  set 
forth," 
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This  application  was  at  first  rejected,  on  the  ground  that  the  claims 
were  bad  in  form,  and  also  that  the  solvent  described  is  mentioned  and 
disclaimed  in  the  Hyatt  patent  of  1870,  (the  original  of  reissue  5,928,) 
as  being  then  old.  This  disclaimer  referred  to  "  camphor  made  into  a 
solution  with  alcohol,'^  without  any  restriction  as  to  the  proportions  of 
its  components.  Thereupon  the  Hyatts  amended  both  claims  as  to 
form.  They  altered  the  second  claim  so  as  to  specify  the  proportions 
of  the  camphor,  (alcohol  compound,)  making  it  read  as  follows: 

"Second.  In  the  manufacture  of  solidiOed  coUodion  the  process  of  making 
a  homogeneous  mass  by  mixing  pyroxyline  with  Ipartof  camphor  and  8  parts 
of  alcohol,  which  forms  a  solvent  that  will  remain  latent  at  ordinary  temper- 
atures, and  becomes  active  upon  the  application  of  heat,  substantially  as  de- 
scribed." 

They  also  amended  the  first  claim  by  inserting  the  word  "only,"  so 
as  to  read,  as  it  does  in  the  patent  issued: 

** First.  The  process  herein  described  of  manufacturing  solidified  collodion 
by  mixing  pyroxyline  with  a  latent  liquid  solvent,  which  becomes  active  only 
upon  the  application  of  heat,  as  and  for  the  purposes  set  forth." 

They  also  addressed  an  argument  to  the  commissioner  of  patents, 
October,  1874,  pointing  out  that  their  invention  consisted  "in  the  em- 
ployment of  a  liquid  solvent  of  such  composition  and  proportions  that  it 
is  perfectly  latent  until  the  mass  it  is  intended  to  solve  is  subjected  to  a 
certain  degree  of  heat.  The  solvents  described  in  the  references  are  not 
liquid  latent  solvents,  either  by  nature  or  in  use,  but  are  active,  and 
perform  their  office  immediately  when  brought  in  contact  with  the  py- 
roxyline." They  refer  to  the  specification  as  setting  forth  the  difference 
in  action  and  result  between  active  and  latent  liquid  solvents,  and  add 
that  the  camphor-alcohol  solvent,  disclaimed,  is,  "like  all  others  then 
known,  *•  an  active  agent,'  and  will  not  effect  the  transformation  in  the 
manner  sought  to  be  covered  by  our  present  process.  All  other  liquid 
solvents  are  active;  that  is,  they  perform  their  transforming  function  as 
soon  as  they  are  brought  in  contact  with  the  pyroxyline.  Our  present 
latent  liquid  solvent  does  not  effect  the  transformation  of  the  pyroxyline 
by  simple  contact,  but  remains  combined  therewith,  and  perfectly  in- 
active, until  its  power  is  commanded  by  the  application  of  heat." 

Thereupon  the  patent  was  issued. 

In  view  of  the  state  of  the  art  as  set  forth  in  Judge  Shipman's  opin- 
ion, supra,  and  ip  this  brief  narrative  of  the  circumstances  under  which 
the  patent  in  suit  was  issued,  what  construction  is  to  be  placed  upon 
the  word  "latent,"  as  used  in  the  claim?  The  complainant,  it  will  be  re- 
membered, insists  that  it  should  cover  any  liquid  solvent  which,  though 
active  as  respects  the  pyroxyline  with  which  it  is  brought  in  contact, 
is  used  with  such  a  relatively  large  mass  of  pyroxyline  that  the  mass 
will  not  be  converted  into  solidified  collodion  at  ordinary  temperatures. 
So  broad  a  construction  does  not  seem  to  be  warranted  b}'  the  facts  of 
this  case. 

First.  The  various  improvements  or  modifications  in  the  process  of 
manufacturing  solidified  collodion  which  are  disclosed  in  the  earlier 
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patents  to  the  Hyatts  are  outstanding  against  this  patent,  just  as  much 
as  if  they  were  issued'  to  strangers.  The  patent  is  to  be  construed  in 
view  of  the  state  of  the  art  when  it  was  Issued,  although  the  art  had 
been  advanced  to  that  state  largely  by  inventions  of  their  own.  More- 
over, the  patent  secures  to  the  patentees  only  what  they  asked  for  and 
accepted.  What  their  invention  was  is  to  be  ascertained  from  the  patr 
ent  itself,  not  from  subsequent  statements  of  the  inventors,  with  which 
its  phraseology  does  not  harmonize.  Vulcanite  Co,  v.  Davis,  102  U.  S. 
222;  Shepard  v.  Carrigan,  116  U.  S.  593,  6  Sup.  Ct.  Rep.  493;  WhiU  v. 
Dunbar,  119  U.  S.  52,  7  Sup.  Ct.  Rep.  72. 

Second,  The  ordinary  meaning  of  the  word  "latent,"  when  used  in  the 
description  of  any  substance  possessing  inherent  power,  would  import 
that  such  power  was  not  manifested, — was  hidden,  concealed,  not  visi- 
ble or  apparent.  It  would  not  fairly  describe  a  condition  where  the 
power  was  in  part  displayed  or  manifested. 

Third,  The  phraseology  of  the  specifications  imports  some  peculiarity 
in  the  liquid  solvent  itself.  After  describing  the  weak  solution  of  cam- 
phor and  alcohol,  there  appears  this  clause:  ^^  This  solution  of  camphor 
is  not  a  solvent  of  pyroxyline  at  ordinary  temperatures,  and  we  there- 
fore term  it  a  latent  liquid  solvent."  If  the  present  contention  as  to 
the  meaning  of  the  word  "latent"  is  to  be  accepted,  it  would  be  difficult 
to  conceive  of  any  possible  solution  of  camphor,  or  of  anything  else,  which 
could  not,  with  equal  propriety,  be  called  "latent."  If  the  discovery 
sought  to  be  availed  of  was  the  possibility  of  arresting  the  action  of 
an}'  solvent  by  reducing  the  quantity  of  the  solvent  applied  to  the  mass, 
it  is  very  strange  that  language  should  have  been  used  which  imported 
the  use  of  some  peculiar  solvent. 

Fourth,  The  word  "latent"  had  a  meaning  in  the  art.  It  was  first  in- 
troduced in  the  reissue  No.  5,928  as  descriptive  of  the  dry  powdered 
camphor  therein  used.  As  pointed  out,  supra,  the  camphor,  as  used 
in  that  patent,  remained  inert,  inactive,  exerting  no  action  upon  the  py- 
roxyline tNuth  which  it  was  mixed,  not  even  commencing  operations  by 
dissolving  small  portions  of  it.  To  define  such  action,  or,  rather,  such 
non-action,  of  the  solid  camphor-gum,  the  word  "latent"  was  selected. 
Surely,  an  apt  selection.  Thereafter,  when  the  word  "latent"  is  used  in 
the  celluloid  art  without  some  qualification,  it  would  naturally  be  un- 
derstood to  have  the  meaning  given  by  the  text  of  the  patent  in  which 
it  was  first  used,  as  illustrated  by  the  process  which  thjtt  patent  pointed 
out. 

Fifth,  The  patent  itself  indicates  that  the  word  is  used  with  that 
meaning.  It  refers  to  the  reissue  "in  which  a  solid  solvent  is  used,  which 
is  latent  at  ordinary  temperatures,"  and  then  prescribes  the  use  of  a  liq- 
uid instead  of  a  solid  solvent,  "which  liquid  solvent,  like  the  solid,  is 
latent  at  ordinary  temperatures."  The  language  of  the  specifications  and 
of  the  argument  addressed  to  the  commissioner  of  patents,  which  refers 
to  their  new  solvent  as  one  "perfectly  latent"  or  "perfectly  inactive," 
seems  to  indicate  quite  clearly  that  the  construction  now  contended  for 
was  not  thought  of  when  the  patent  was  issued. 
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Sixth*  The  process  described  in  the  patent  is  not  inconsistent  with  this 
construction  of  the  word  "latent."  It  is  no  doubt  true  that  when  a  ball 
of  pyroxyline  about  the  size  of  a  walnut  is  dropped  into  a  bottle  contain- 
ing two  ounces  of  the  weak  solution  of  camphor  and  alcohol  described  in 
the  patent  it  is  entirely  absorbed.  But  the  patent  states  that  the  com- 
ponents are  to  be  combined  in  "about  the  proportions,  by  weight,  of 
fifty  parts  of  the  solvent  to  one  hundred  parts  of  the  pyroxyline."  When 
so  combined,  the  compound  apparently  presents  the  same  practical  re- 
sult as  would  follow  the  use  of  dry  camphor  alone. 

Seventh,  It  is  urged  by  the  complainants  that  the  patent  is  not  limited 
either  as  to  the  strength  of  the  solvent  to  be  used  or  as  to  the  proportions 
in  which  it  is  to  be  combined  with  the  pyroxyline;  that  two  separate 
processes  are  provided  for, — the  one  contemplating  pressure  in  heated 
moulds,  the  other  mastication  under  heated  rollers;  that  the  specific  state- 
ment of  ingredients  and  proportions  refers  only  to  the  first  method;  and 
that  for  the  second  method  the  patent  covers  practically  any  ingredients 
in  any  proportions.  The  language  of  the  specification  warrants  no  such 
construction.  It  describes  "a  weak  solution  of  camphor  in  alcohol,  the 
proportion  being,  by  weight,  one  part  of  camphor  to  eight  parts  of  alco- 
hol. This  is  the  solution  which  the  patentees  say  they  make  in  their 
improved  process,  which  they  state  is  not  a  solvent  at  ordinary  temper- 
atures; which  they  therefore  term  a  latent  "liquid  solvent."  The  specifi- 
cation proceeds:  "There  being  differences,  however,  in  the  solubility  of 
different  grades  of  pyroxyline,  a  corresponding  change  in  the  strength 
of  the  solution  of  camphor  becomes  necessary,  which  may  readily  be  de- 
termined by  experiment."  This  provides  for  but  a  limited  change. 
When  abnormal  pyroxyline  is  used,  the  solution  of  the  patent  is  to  be 
modified  so  far  only  as  to  give  it  the  same  strength,  relatively ,  to  ..le  abnor- 
mal pyroxyline  as  the  one  to  eight  solution  possesses  relatively  to  normal 
pyroxyline. 

The  specification  next  provides  for  a  reduction  of  the  pyroxyline  to  a 
pulp,  and  its  mixture  "with  the  ahove'descrihed  latent  liquid  solvent  in 
about  the  proportions  by  weight  of  50  parts  of  the  solvent  to  100  parts  of 
the  pyroxyline;"  the  compound  to  be  then  subjected  to  the  process  of 
pressure  in  heated  moulds.  The  specification  proceeds:  "Any  liquid 
solvent  of  pyroxyline  that  is  latent  at  an  ordinary  temperature,  and  that 
becomes  active  at  a  higher  temperature,  can  be  used  as  a  substitute  for 
camphor  and  alcohol  in  our  improved  process."  This  surely  is  not,  as 
complainants  insist,  a  direction  to  those  skilled  in  the  art  to  use  different 
proportions  of  camphor  and  alcohol,  when  completing  the  process  under 
masticating  rollers,  as  provided  for  in  the  next  succeeding  sentences  of 
the  patent.  It  is  a  general  provision,  applicable  equally  to  the  die  and 
to  the  roller  process,  contemplating  the  discovery  of  some  other  liquid 
solvent  than  camphor  and  alcohol,  which,  like  the  special  solution  of  the 
patent,  might  conduct  itself  "like  the  solid"  when  mechanically  mixed 
with  pyroxyline.  W^henever  "any  latent  liquid  solvent"  other  than  the 
solution  of  their  improved  process  should  come  to  light,  the  patentees  in- 
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tended  that  it  should  be  covered  by  this  patent;  they  being  the  fiist  to- 
point  out  the  use  of  latent  solvents,  both  solid  and  liquid. 

The  specification  then  proceeds  as  follows: 

"The  latent  solvent  [i.  €.,  the  one  herein  specifically  described  as  one  to 
eight  camphor  and  alcohol,  or  as  modified  to  meet  modifications  in  the  pyroxy- 
line,  or  any  liquid  solvent  which  is  latent  in  the  sense  of  the  patent,  and  which 
can  be  used  as  a  substitute  for  camphor  and  alcohol]  may  be  combined  with 
the  pyroxyline  witliout  first  reducing  the  pyroxyline  to  a  pulp.*  In  doing  so 
we  add  the  latent  solvent  to  the  pyroxyline,  and,  after  allowing  it  to  become 
diffused,  preferably  in  a  closed  vessel,  wedevelop  the  latent  solvent,  and  com- 
plete the  transformation  of  the  pyroxyline  either  in  heated  moulds,  under 
pressure,  as  in  the.previously  described  process,  [i,  e.,  the  one  where  pyroxyline- 
was  fiist  reduced  to  a  pulp,]  or  by  passing  the  compound  through  heated  roll* 
ers;  in  the  latter  case  the  heat  developing  the  activity  of  the  solvent,  and  the 
rollers  compacting  the  compound." 

While  this  indicates  that  when  the  pyroxyline  is  not  reduced  to  a  pulp 
a  process  of  mastication  under  heated  rollers  may  be  substituted  for  the 
pressure  in  heated  moulds,  it  does  not  call  for  any  change  in  the  compo- 
sition of  the  solvent  when  so  used.  The  word  "latent,"  as  used  in  the 
claim,  therefore,  cannot  be  held  to  cover  liquid  solvents  which  are  not, 
"like  the  solid,  latent"  at  ordinary  temperatures. 

It  only  remains  to  determine  whether  the  defendants  infringe  the  first 
claim  of  the  patent  as  thus  construed.  They  do  not  use  the  1  to  8  solu- 
tion of  camphor  and  alcohol,  but  one  composed  of  35  to  40  parts  of  cam- 
phor and  50  pai-ts  of  wood  alcohol.  This,  as  complainants'  witnesses- 
concede,  is  by  no  means  a  weak  solution.  This  solution  they  mix  with 
pyroxyline  in  the  proportions  of  about  85  to  90  parts  of  solvent  to  100 
parts  of  pyroxyline.  That  such  a  solution  is  an  active  solvent  of  so- 
much  of  the  pyroxyline  as  it  comes  in  contact  with  is  practically  not  dis- 
puted; in  fact  it  is  one  of  the  most  active  known.  That  it  has  acted 
upon  such  parts  of  the  pyroxyline  so  as  to  break  down  their  fibrous  con- 
stitution, and  produce,  in  combination  with  them,  a  yellowish,  semi- 
transparent,  glutinous  compound,  which  is  neither  pyroxyline  nor  cam- 
phor and  alcohol,  is  the  universal  testimony  of  the  exhibits.  Nor  does 
the  witness  McLaughlin  substantially  contradict  this,  for  he  says  that 
"usually  on  the  top  of  the  batch  that  was  soaked  it  looked  something, 
like  the  sample,  [Monroe  experiment.  No.  1.]"  As  the  defendants, 
therefore,  use  neither  a  weak  solution  of  camphor  and  alcohol,  nor  mix 
it  with  pyroxyline  in  the  proportions  specified,  nor  use  any  liquid  solv- 
ent "which,  like  the  solid,  is  latent  at  ordinary  temperatures,"  they 
cannot  be  held  to  infringe.     Bill  dismissed. 
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Cavanagh  V.  Pies  et  at. 
(Circutt  Court,  P.  MaasacihusettB.    July  2d,  ISM.) 

^ATETm  FOB  IWVENTIOK*— iNFRINGBlfBHT— PiL»-DbITKB». 

Patent  No.  205,244,  granted  June  25,  1878,  to  Oeorge  H.  Cavanagh,  for  an  im- 
provement in  pile-drivers,  was  for  an  extensible  guide- way  adapted  to  be  projected 
or  extended  below  the  platform  or  frame,  to  permit  the  hammer  to  follow  and  oper- 
ate upon  the  head  of  the  pile,  to  drive  it  below  the  level  of  the  base  of  the  pile- 
driver.  Held,  that  this  is  not  infringed  by  patent  No.  284,282,  ^ranted  September 
4,  1883,  to  Roys  J.  Cram,  for  a  steam  pile-driver  having  a  combined  ovlinder  and 
hammer,  the  whole  within  a  frame  having  on  each  side  continuous  vertical  grooves 
adapted  to  work  in  guides  formed  on,  or  rigidly  fixed  to,  the  uprighta. 

Jamta  H.  Lange  and  li'ed.  P,  JFWi^  for  complainant. 
WUliam  B.  H.  Dowse^  for  defendants. 

Carpenter,  J.  This  is  a  bill  in  equity  brought  to  enjoin  the  respond- 
>«nts  from  infringing  letters  patent  No.  205,244,  granted  June  25,  1878, 
>io  the  complainant,  for  improvement  in  pile-drivers.  The  claims  of  the 
patent  are  as  follows: 

**(!)  In  a  pile-driver,  an  extensible  guide-way  adnpted  to  be  projected  or 
•-extended  below  the  platform  or  frame,  substantially  as  and  for  the  purpose 
described.  (2)  The  uprights,  6,  6,  combined  with  a  vertically  adjustable 
guide- way  adapted  to  be  lowered  below  the  base  of  the  driver,  to  permit  the 
hammer  to  follow  and  operate  upon  the  head  of  the  pile»  to  drive  It  below  the 
4evel  of  the  base,  as  may  be  desired. " 

In  the  construction  of  a  pile-driver,  it  is  found  to  be  a  practical  neces- 
sity that  the  upnghts  within  which  the  hammer  works,  and  such  im- 
movable guide-way  as  may  be  attached  thereto,  shall  not  extend  to  any 
♦considerable  distance  below  the  frame-work  or  platform  of  the  pile-driver. 
The  purpose  of  this  invention  is  to  provide  means  whereby  piles  may  be 
driven  to  any  desired  point,  within  certain  limits,  below  the  level  of  that 
platform.  The  means  employed  for  this  purpose  before  the  invention  of 
the  complainant  appear  to  have  been  as  follows:  (1)  To  apply  to  the 
upper  end  of  the  pile  being  driven  a  follower  against  which  the  hammer 
^might  strike;  (2)  to  bolt  supplemental  guide-ways  to  the  uprights  in  line 
with  the  stationary  guide-ways;  (3)  to  cause  the  hammer,  in  falling,  to 
project  for  some  portion  of  its  length  below  the  ends  of  the  uprights  and 
-stationary  guide-ways.  In  the  case  of  steam  pile-drivers,  wherein  a  cyl- 
inder and  piston-rod  are  carried  on  the  hammer,  and  included  with  it 
in  one  rigid  frame-work,  the  length  of  the  frame-work  is  such  as  to  allow 
the  faU  of  the  hammer  to  a  point  considerably  below  the  ends  of  the 
guide-ways.  Examples  of  such  pile-drivers  are  seen  in  patents  No. 
160,781,  issued  March  16,  1875,  to  Thomas  T.  Loomis;  reissue  No. 
7,586,  issued  April  3,  1877,  to  Thomas  T.  Loomis;  and  No.  185,458,  is- 
sued December  19,  1876,  to  Thomas  M.  Skinner.  In  addition  to  these 
methods  which,  appear  to  have  been  in  use,  there  was  published  thepat- 
-cnt  No.  134,412,  issued  December  81,  1872,  to  Charles  H.  Williamson 
^nd  another,  which  shows  a  rod  and  a  weight  with  a  hole  in  the  center. 
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for  the  purpose  of  sliding  the  weight  up  and  down  on  the  rod,  and  which 
is  evidently  so  constructed  that  the  guiding  rod  may  be  extended  below  the 
platform.  The  English  patent  No.  2,562,  granted  September  18,  1862, 
to  John  Nymen  Woodford  for  driving  and  drawing  piles,  contains  this 
statement: 

"Between  the  upright  bars  or  plates,  there  is  a  space  in  which  there  are 
other  uprights  consisting  of  two  parallel  plates  or  bars,  which  are  capable  of 
being  slid  up  and  down  between  the  two  first-mentioned  upright  bars  or  plates, 
80  that  when  desired  the  uprights  may  be  lengthened,  whether  when  usin^  it 
for  a  jib,  or  otherwise.  Chains  and  pulleys  are  applied  for  winding  up  the 
monkey,  drawing  piles,  and  raising  soil." 

The  device  used  by  the  respondents  is  represented  in  patent  No.  284,- 
282,  issued  September  4,  1883,  to  Roys  J.  Cram,  It  is  a  steam  pile- 
driver  having  a  combined  cylinder  and  hammer,  called  in  the  patent  a 
"cylinder  ram,"  the  whole  within  a  frame  having  on  each  side  continu- 
ous vertical  grooves  adapted  to  work  in  guides  formed  on,  or  rigidly  at- 
tached to,  the  uprights.  The  respondents  argue  that  the  Woodford  pat- 
ent is  a  complete  anticipation  of  the  patent  on  which  the  complainant 
here  sues.  In  the  English  patent  the  construction  of  the  uprights,  which 
are  one  element  in  the  combination,  is  such  that  the  weight  cannot  ex- 
tend below  their  lower  ends;  and  therefore  the  apparatus,  as  there  shown, 
is  not  capable  of  the  functions  of  the  apparatus  patented  by  the  com- 
plainant. On  the  other  hand,  it  is  now  evident  that  a  slight  modifica- 
tion of  the  uprights  will  allow  the  guide-ways  to  project  below  the  lower 
ends  of  the  uprights.  Whether  to  make  this  modification  involves  in- 
vention, I  shall  not,  in  this  case,  undertake  to  decide;  because  I  am  sat- 
isfied that,  assuming  the  patent  of  the  complainant  to  be  valid,  it  must 
still  be  so  construed  that  the  apparatus  used  by  the  respondents  will  not 
be  held  to  be  an  infringement. 

If  the  complainant  had  for  the  first  time  produced  a  guide-way  ex- 
tensible below  the  ends  of  the  uprights,  then  it  might,  perhaps,  be  said 
that  to  substitute  guide-ways  attached  to  the  weight,  and  moving  with 
it  below  the  ends  of  the  uprights,  is  only  to  provide  an  equivalent  for 
the  guide-ways  movable  and  adjustable  within  a  groove  in  the  uprights 
so  as  to  extend  downward  beyond  the  end  of  the  uprights.  But  it  ap- 
pears that  a  guide-way  extending  below  the  uprights  is  shown  in  the 
patent  to  Williamson;  and  it  also  appears  that  a  guide-way  attached  to, 
or,  more  properly  speaking,  formings  part  of,  the  weight  mechanism,  is 
shown  in  the  patents  of  Loomis  and  Skinner.  In  the  patent  No.  160,- 
781,  issued  in  1875,  the  patentee  says: 

"With  my  invention  the  pile  can  be  driven  below  the  lower  extremity  of 
the  Ieadei*s,  for' the  arrangement  of  the  frame  guiding  the  hammer  and  the 
grooved  cylinder  is  such  as  to  allow  the  frame  to  extend  below  the  leaders 
when  found  necessary,  and  still  retain  its  original  vertical  position,  which 
cannot  be  done  with  the  pile-drivers  now  in  use.'' 

The  complainant  points  out  that  the  guiding  groove  -or  guide-way  in 
the  drawings  of  the  Loomis  and  Skinner  patents  is  not  continuous  for 
the  whole  length  of  the  frame,  and  that  therefore  the  frame  cannot  ef- 


Digitized  by 


Google 


CLEAVELAND  FENCE   (XX  V.  INDIANAPOLIS  FENCE  CX>.  911 

fectively  and  safely  extend  so  far  as  to  disengage  the  grooves  or  guide- 
ways  from  the  uprights.  Assuming  this  to  he  true,  there  still  does  not 
appear  to  be  any  reason  why  the  hammer  on  the  Loomis  device  may 
not  descend  to  a  point  where  its  upper  surface  is  very  slightly  higher 
than  the  lower  end  of  the  uprights,  and  thus  provide  for  driving  the  pile 
to  a  point  substantially  lower  than  the  lower  end  of  those  uprights;  and, 
if  it  be  urged  that  even  thus  the  hammer  mechanism  cannot,  as  in  the 
respondents'  device,  descend  to  a  distance  below  the  end  of  the  uprights 
nearly  equal  to  its  whole  length,  still  it  appears  from  a  comparison  of 
these  patents  that  the  method  of  carrying  the  weight  below  the  uprights 
by  means  of  guide- ways  forming  part  of  the  weight  mechanism  is  fully 
described  in  the  Loomis  patent,  and  shown  in  that  patent,  and  also  in 
the  Skinner  patent.  The  same  method  was,  indeed,  suggested  by  the 
practice,  in  the  use  of  the  old  form  of  pile-driver,  to  allow  the  weight  to 
descend  by  part  of  its  length  below  the  ends  of  the  uprights,  although 
it  is,  perhaps,  true  that  the  construction  and  operation  of  the  flanges  or 
guide-ways  was  not  such  as  to  make  them  a  practically  operative  device 
for  this  purpose.  The  claim  in  the  patent  of  the  complainant  cannot 
therefore  be  construed  to  cover  such  a  device;  and  the  bill  must,  there- 
fore, be  dismissed,  with  costs. 


Cleaveland  Fence  Co.  v,  Indianapolis  Fence  C!o.  et  d. 

{Circuit  Court,  D.  IndiaTiou    July  21, 1890.) 

Patents  for  Inventions — Patentability— Fences. 

Patent  No.  397,110,  granted  February  5, 1689,  to  John  B.  Cleaveland,  claims** in  a 
fence  the  combination  of  a  corner  or  end  post,  or  intermediate,  and  a  distance  rod 
screwed  to  said  posts  at  or  near  iheir  summits,  with  a  g^y  secured  to  said  in- 
termediate posts  at  or  near  distance  rod,  at  its  top  end,  and  anchored  to  the  ground 
at  its  bottom  end.  ^    Held,  that  the  claim  embodies  no  patentable  novelty. 

In  Equity. 

C  P.  Jacobs,  for  complainant. 

C.  <k  E.  W.  Bradfordy  for  defendants. 

Woods,  J.  Suit  for  injunction  against  infringement  of  the  sixth  claim 
of  patent  No.  397,110,  issued  on  the  5th  day  of  February,  1889,  to  John 
B.  Cleaveland,  which  claim  reads  as  follows: 

"In  a  fence  the  combination  of  a  corner  or  end  post,  an  intermediate  post, 
and  a  distance  rod  secured  to  said  posts  at  or  near  their  summits,  with  a  guy 
secured  to  said  intermediate  post  at  or  near  distance  rod,  at  its  top  end,  and 
anchored  to  the  ground  at  its  bottom  end,  substantially  as  and  for  the  pur- 
pose described." 

The  scope  of  this  claim  is  well  stated  by  complainant's  expert,  Mr. 
Hood,  in  answer  to  question  fifth  of  his  examination  in  chief: 
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"Question  5.  Mechanically  speaking,  what  substantial  elements  are  in- 
volved in  a  fence  which  would  embody  the  invention  described  in  the  sixth 
claim  of  that  patent?  Answer.  A  pair  of  posts  connected  near  their  tops 
by  a  rod,  which  holds  them  at  a  fixed  distance  apart,  an  anchor  imbedded  in 
the  ground,  and  a  brace  rod  or  cable  extending  from  one  of  the  posts  to  the 
anchor;  the  arrangement  being  such  that  a  strain  exerted  in  the  direction  to 
pull  one  of  the  posts  from  a  vertical  position  would  be  transmitted  to  the 
other  post  by  means  of  a  connecting  rod,  on  which  there  would  then  be  ex- 
erted a  crushing  strain,  and  the  strain  being  then  transmit^^ed  by  means  of 
the  brace  rod  or  cable  to  the  anchor,  in  such  a  direction  as  to  exert  a  tensile 
strain  on  the  brace  rod  or  cable. " 

In  view  of  the  prior  art,  as  shown  in  the  record,  and  of  other  struct- 
ures in  common  and  familiar  use  from  time  immemorial,  it  is  impossi- 
ble, I  think,  to  find  patentable  novelty  in  this  combination.  The  same 
relation  of  parts,  serving  the  same  use,  is  shown  in  the  drawings  of  the 
Kelly  patent  No.  344,660.  Tne  sill  there  shown  is  an  addition,  which 
needs  only  to  be  removed  or  cut  off  between  the  foot  of  the  posts,  each, 
and  the  guy  rod,  to  show  the  eyact  mechanical  construction  claimed  by 
Cleaveland;  but,  as  it  is,  the  sill  only  strengthens  the  anchorage  in  the 
ground  of  the  posts  and  guy,  and  the  same  result  would  be  accomplished 
by  the  use  of  a  bed  of  grouting  or  a  foundation  in  solid  stone. 

It  is  claimed,  however,  that  Cleaveland  completed  his  discovery  be- 
fore Kelly  applied  for  his  patent;  and,  on  the  other  hand,  that  if  this 
be  so,  that  Cleaveland  lost  and  abandoned  his  right  to  a  patent  by  fail- 
ure to  make  his  application  therefor  within  two  years  after  public 
use.  These  questions  I  do  not  find  it  necessary  to  determine.  The 
Heikes  patent  of  August  3,  1858,  (No.  21,073,)  unquestionably  antedates 
Cleaveland's  first  attempts,  and,  little  less  clearly  than  the  Kelly,  is  a  sub- 
stantial anticipation.  The  only  suggestion  to  the  contrary  is  that  in  the 
Heikes  design  the  guy  rods,  6,  are  represented  in  the  drawing  as  de- 
scending from  their  points  of  attachment  to  the  posts  to  the  ground  at 
points  not  in  the  line  of  the  fence.  If  this  be  so,  it  is  certainly  not 
invention  to  change  the  point  of  an  anchorage  from  a  place  outside  to  a 
point  in  the  line  of  the  fence.  If  such  a  difference  can  be  material, 
then  complainant's  patent,  if  conceded  to  be  good,  could  be  evaded  by 
using  a  guy  anchored  a  little  to  the  side  of  the  fence  line,  or  two  guys, 
one  on  either  side  of  that  line.  But,  aside  from  the  proof  of  the  prior 
art,  this  combination  is  to  be  found  in  numerous  weU-known  structures 
which  have  been  in  common  use  as  long  as  men  have  lived  in  houses, 
or  longer.  For  example,  the  battened  door  or  swinging  gate,  if  fastened 
firmly  to  both  posts,  instead  of  one,  affords  a  complete  illustration.  The 
frame  alone  of  the  ordinary  farm  gate,  if  sunk  into  the  ground  a  few  inches, 
will  constitute  a  fence  corner  of  the  same  construction  as  that  in  ques- 
tion, save  the  use  of  wood  instead  of  iron,  which  of  course  does  not  af- 
fect the  question  of  invention.  Examples  and  illustrations  are  also  to 
be  found  in  the  construction  of  frame  houses,  or  mills  or  other  like 
structures,  wath  corner  posts  tied  together  at  the  top  and  bottom  with 
plates  and  sills,  and  with  braces  or  guys  in  the  corners,  and  all  anchored 
(or  not)- by  rods  into  the  foundation  in  the  ground.     And  simpler  yet, 
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but  equally  complete,  is  the  illustration  found  in  the  scaffolding  which 
builders  use,  consisting  of  upright  posts,  with  horizontal  bars  and  diag- 
onal braces,  all  bound  together  and  resting  upon  or  anchored  in  the 
ground  according  to  the  emergencies  of  the  case.  The  court  finds  that 
the  claim  in  question  embodies  no  patentable  novelty,  and  that  for  this 
reason  the  bill  should  be  dismissed.     So  ordered. 


The  City  op  Worcester. 

Scott  v.  The  City  op  Worcester. 

Same  r.  Norwich  &  N.  Y.  Transp.  Co. 

(IXatarict  Cowrt^  D,  Connecticut.    Jnly  17, 1890.) 

Baltaoi. 

A  steamer  valued  at  $287,500  was  stranded  on  a  dangerous  reef  on  a  foggy  night. 
Her  cargo,  worth  1100,000,  and  on  which  the  freight  was  9601,  was  removed  during 
the  next  day  without  danger ;  the  day  being  pleasant  and  the  water  smooth.  The 
next  day  was  rough,  and  holes  were  worn  in  the  steamer  in  addition  to  the  cracks 
previously  made.  The  prospect  of  getting  her  off  depended  on  the  weather,  but 
the  weather  for  the  following  week  was  fine,  and  temporary  repairs  were  made; 
and  at  the  end  of  seven  days  she  was  taken  into  a  port  for  further  repairs,  and  aft- 
erwards to  a  dry-dock.  Two  wrecking  companies,  with  a  large  outfit,  consist- 
ing of  several  steamers,  barges,  divers,  etc.,  were  in  use  about  two  weeks.  Held^ 
that  the  sum  of  11,918  should  be  allowed  for  saving  the  cai*go,  and  $81,768.53  for  sav- 
ing the  steamer. 

In  Admiralty.     Libels  for  salvage. 

Samud  Park  and  Waller  C.  NoyeSy  for  libelants. 

AUen  Tenney  and  W.  L.  Putnamy  for  respondents. 

Shifman,  J.  These  are  two  libels  for  salvage.  The  first  named  is  tn 
rem,  against  the  steam-boat  City  of  Worcester,  for  salvage  for  saving  the 
vessel,  and  the  second  is  in  penonamy  against  the  owner  of  the  vessel, 
for  salvage  for  saving  the  cargo,  the  service  having  been  rendered  at  the 
request  and  for  the  benefit  of  the  respondent. 

The  facts  in  the  cases  are  as  follows:  The  City  of  Worcester,  a  Long 
Island  Sound  iron  passenger  and  freight  steamer,  of  the  value  of  $237,- 
500,  having  50  passengers  on  board,  and  a  cargo  worth  $100,000,  upon 
which  the  freight  money  was  $601,  struck  upon  the  south  and  west 
parts  of  Bartlett's  reef,  near  the  entrance  to  New  London  harbor,  about 
1  o'clock  on  Sunday  morning,  January  12,  1890.  The  night  was  very 
^<^y«  ^o  lights  could  be  seen.  The  vessel  was  going  very  slowly  un- 
der one  bell.  The  tide  was  flood.  She  was  a  fine  steamer,  was  built  in 
1881  at  a  cost  of  $420,000,  was  and  is  owned  by  the  Norwich  &  New 
York  Transportation  Company,  and  was  regularly  running  between  Nor- 
wich, New  London,  and  New  York.  She  lay  upon  the  reef  from  her 
bow  to  her  after  gangway.  She  was  drawing  about  13  feet  forward,  and 
v.42F.no.l6— 68 
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about  lOi  feet  aft,  and  at  low  tide  the  water  was  about  5  or  6  feet  deep 
on  part  of  the  reef.  From  her  after  gangway  to  her  stern  the  depth 
gradually  increased  till  the  water  was  16  feet  deep  under  her  rudder. 
Two  of  her  five  compartments  filled  with  water  on  Sunday.  On  Mon- 
day another  compartment  filled.  On  Sunday  the  injury  consisted  in  a 
crack  about  35  feet  long  upon  the  port  side  forward,  terminating  in  a 
hole  3  feet  long  nearly  under  one  of  the  port  boilers.  The  bottom  of 
the  reef  is  sprinkled  with  large  boulders  and  rocks.  On  Sunday  the 
vessel  lay  without  a  list.  Information  of  the  accident  was  promptly  sent 
to  New  London,  and  the  libelant,  Scott,  whose  business  is  that  of  a 
wrecker,  and  who  is  the  owner  of  a  plant  which  is  constantly  ready  for 
service,  was  notified  by  the  local  agent  of  the  claimant  at  New  Ix)ndon 
that  his  services  were  wanted.  The  president  of  the  company' soon  after 
reached  New  London,  knew  of  the  employment  of  Scott,  and  ratified  it. 
No  contract  was  made  with  him  either  for  a  given  sum  or  for  any  sum, 
or  for  a  quantum  meruit,  or  to  pay  him  at  all  events.  He  entered  upon 
the  services  as  a  salvor  at  the  request  of  the  claimant,  and  for  its  benefit. 
He  started  at  about  4  o'clock  with  his  steam-tug  T.  A.  Scott,  Jr.,  reached 
the  vessel  about  7  o^clock,  took  ofiF  all  the  passengers,  and  carried  them 
to  New  London.  He  then  returned  with  his  tug-boats  T.  A.  Scott,  Jr., 
and  the  Cassie,  and  two  barges  of  his  own,  with  the  steam-tug  Briggs 
and  barge  Donald,  belonging  to  the  Thames  Tow-Boat  Company.  The 
bill  for  the  day's  services  of  these  vessels,  amounting  to  $218,  he  paid. 
The  day  was  exceptionally  fine.  The  water  was  smooth.  The  barges 
were  placed  along-side  of  the  hatchways  of  the  Worcester.  All  the  cargo 
was  trucked  into  them  by  the  steamer's  men,  and  at  half  past  7  o'clock 
was  safely  out  of  the  steamer,  and  was  delivered  by  the  libelant  at  New 
London,  whence  it  was  sent  to  its  destination.  This  work  was  done 
without  injury,  accident,  or  danger.  On  Sunday  morning  the  president 
of  the  company  was  justly  afraid  that  Scott's  equipment  was  insufScient 
for  the  work  of  pulling  the  Worcester  from  the  reef.  At  his  request, 
.Scott  telegraphed  to  the  Merritt  Wrecking  Organization  to  send  at  once 
six  pontoons  and  four  steam  pumps  and  boilers  to  work  on  the  Worces- 
ter. In  response  to  this  telegram  a  barge  and  powerful  wrecking 
steamer,  the  I.  J.  Merritt,  was  sent  under  the  charge  of  Mr.  Sharp,  and 
arrived  on  Monday  morning.  Mr.  Sharp  wanted  to  know  why  the  tel- 
egram had  been  signed  by  Scott  instead  of  by  the  company.  He  was 
satisfied  upon  this  point,  and  went  to  the  reef  on  that  afternoon.  There 
was  the  same  absence  of  contract  with  the  Merritt  Wrecking  Organizar 
tion  that  there  was  with  Scott.  Scott  was  wreck-master,  and  in  charge 
of  the  work.  On  Monday  forenoon  the  tackle,  furniture,  mattresses,  and 
bedding  were  taken  from  the  Worcester,  and  carried  into  New  London 
by  the  libelant.  Cement  and  sand  were  carried  to  the  wreck,  and 
Scott's  men  went  to  work  closing  the  holes  in  the  forward  compartment 
from  the  inside.  The  sea  was  rough.  There  was  a  strong  wind  from 
the  south-west,  which  became  a  gale  at  4  o'clock  in  the  afternoon.  The 
Worcester  "worried  "or  trembled  upon  the  boulders,  which  wore  a  couple 
of  additional  holes  in  her.  bottom.     Sharp,  who  was  in  charge  of  Mer- 
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ritt's  men,  made  preparations  to  get  anchors  and' cables  laid  to  hold  the 
Worcester  easy  on  the  rocks,  but  the  cable  got  foul  of  the  rocks,  and 
there  was  some  talk  about  the  crew  of  the  Worcester  going  ashore;  but 
the  wind  abated,  and  they  remained  on  the  vessel.  On  Tuesday  and 
the  following  days,  till  Saturday,  the  work  of  patching  up  the  holes  by 
the  divers  of  Scott  and  the  Merritt  Company  continued.  Bags  of  ce- 
ment mixed  with  sand  were  placed  in  the  long  break,  and  were  braced 
in  position.  It  was  partly  wedged  upon  the  outside.  The  other  holes 
were  patched  with  planks  which  were  clamped  to  the  frame  of  the  steamer. 
The  water  was  then  pumped  out  by  the  aid  of  10  steam  pumps.  The 
steam-boat  was  pulled  off  the  reef  on  the  evening  of  Sunday,  January 
19th,  was  towed  to  New  London,  where  the  temporary  repairs  were  still 
fartlier  completed;  and  she  was  taken  to  New  York  January  26th  for 
permanent  repairs  upon  the  dry-dock.  She  went  under  her  own  steam, 
but  was  accompanied  by  the  I.  J.  Merritt.  The  equipment  of  the  Mer- 
ritt Wrecking  Organization,  which  was  in  use,  was  worth  $80,000.  The 
steamer  I.  J,  Merritt  was  in  use  14  days,  and  the  barge  Blanche,  17 
days.  The  steamers  Cyclops  and  Dalzell,  and  schooner  Edgar  Post, 
which  carried  some  of  the  outfit  to  New  London,  were  in  use  30,  37,  and 
48  hours,  respectively.  It  furnished  8  steam-pumps,  2  divers  and  their 
apparatus,  7  engineers,  19  wreckers,  1  carpenter,  2  firemen,  1  foreman, 
and  1  agent,  with  the  usual  outfit  of  cables,  ropes,  hose,  and  anchors. 
Scott's  equipment  was  worth  $25,000  or  more.  The  time  of  the  steamers 
Alert,  T.  A.  Scott,  Jr.,  Cassie,  and  Chester  amounted  in  all  to  28 J  days. 
The  time  of  three  lighters  was  23  days.  He  furnished  4  divers  and  ai> 
paratus,  2  steam-pumps,  4  engineers,  2  firemen,  and  from  15  to  20 
wreckers.  His  bills  for  the  hire  of  vessels,  materials  purchased  and  used 
in  rejjairs,  sails  used  for  patches,  rope  and  anchors  lost,  amounted  to 
$1,339.52. 

Bartlett's  reef  is  a  dangerous  place  for  a  large  steamer  to  be  stranded 
upon.  The  injuries  which  the  Worcester  received  cost  $34,000  or  $35,- 
000  to  repair.  During  the  rough  weather  of  Monday  the  boulders 
ground  two  additional  holes  in  her  iron  covering.  If  this  weather  had 
been  repeated  during  the  week  that  she  lay  upon  the  rocks,  other  dam- 
age would  have  been  caused,  and  the  difficulty  and  expense  of  getting 
her  off  proportionally  enlarged.  The  reef  is  continually  exposed  to 
rough  weather  or  storms  in  winter.  It  is  not  likely  that  an  iron  steamer 
would  have  gone  to  pieces,  or  have  been  broken  in  fragments;  but  the 
danger  was  tliat  continued  bad  weather  would  have  so  increased  the  in- 
juries that  the  expense  of  getting  her  off  would  have  constantly  increased, 
while  her  value  was  constantly  diminishing.  Both  salvors  and  owners 
were  fortunate  in  having  favorable  weather,  which  enabled  the  work  to 
go  on  speedily  and  prosperously.  Capt.  Scott's  opinion  in  regard  to  the 
prospects  of  success  in  the  enterprise  was  a  summary  statement  of  the 
actual  situation:  "The  chances  were  all  owing  to  the  weather.  If  the 
weather  was  good,  we  would  get  her  off.  If  it  was  not,  we  wouldn't." 
Scott's  steamer  Alert  struck  upon  the  reef,  and  was  compelled  to  undergo 
repairs  for  two  days.     The  Merritt  struck  upon  the  rocks,  but  was  got 
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off  in  about  20  minutes.  The  libel  in  rem  was  brought,  by  agreement 
of  the  two  salvors,  by  Capt.  Scott,  for  the  benefit  of  himself  and  the 
Merritt  Wrecking  Organization;  and  by  like  agreement  a  single  judg- 
ment is  to  be  rendered  for  the  joint  services,  and  the  court  is  not  to 
iivide  the  amount  between  them.  The  claimant  has  paid  the  Merritt 
Wrecking  Organization  $10,000  upon  account,  and  Capt.  Scott  $1,500 
upon  account. 

The  services  in  saving  the  cargo  were  valuable,  but  were,  in  conse- 
quence of  the  exceptionally  fine  weather  on  Sunday,  without  danger,— 
were  easily  and  quickly  rendered.  For  these  services  the  sum  of  $1,218 
should  be  paid  the  libelant,  of  which  $218  has  been  paid,  leaving  the 
sum  of  $1,000  due. 

An  important  element  which  enters  into  the  determination  of  the 
amount  due  upon  the  libel  in  rem  is  the  fact  that  each  salvor  is  the 
owner  of  a  valuable  plant,  which  is  constantly  ready  for  service,  and 
equipped  with  a  crew  which  is  constantly  under  pay.  The  calls  for 
salvage  service  are  occasional.  The  necessity  of  expenditure  for  wages 
and  repairs  is  continuous.  The  City  of  Worcester  had  the  prompt  ben- 
efit of  a  large  plant,  which  was  itself  in  some  danger  of  injury.  In 
Cbcwt  Wrecking  Co.  v.  Pfuenix  Ins,  Oo.j  18  Fed.  Rep*  133,  Mr.  Justice 
Blatchford  said: 

'*Not  only  is  the  service  in  the  particular  case  to  be  regarded,  but  the  com- 
pensation is  to  be  looked  at,  as  it  may  induce  aid  by  competent  salvors  to 
other  property  in  distress;  and  the  equipment  of  the  Coast  Wrecking  Com- 
pany, with  steamers  and  pumps  and  wrecking  material  and  skilled  men,  and 
its  readiness  to  act  on  a  moment's  notice,  must  be  considered,  involving,  as 
that  does,  large  investments  and  expenses  which  go  on  as  well  while  there 
is  no  employment." 

For  services  in  saving  the  City  of  Worcester  the  salvors  are  entitled 
to  $31,753.52,  of  which  the  sum  of  $11,282  has  been  paid,  leaving  the 
sum  of  $20,471.52  unpaid  and  due.  In  the  libel  in  rem  against  the 
City  of  Worcester,  let  there  be  a  decree  against  the  claimant  for  the  sum 
of  $20,471.62  and  costs  of  suit;  and,  in  the  libel  in  peraonamf  let  there 
be  a  decree  against  the  respondent  for  the  sum  of  $1,000  and  costs  of 
suit. 
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Bywateb  a  al.  V.  A  Baft  of  Pilbb. 
{District  Court,  D.  Washiiigttnu   June  17, 1890,) 

1.  Baltao»— BuBJEOT— Raft  Adritv. 

A  raft  of  timber  found  drifting  with  the  tide  on  deep  water  in  a  harbor,  and  out 
of  the  oontrol  of  the  owners,  ie  a  subject  of  salvage. 

2.  Samb— Who  abb  Salvobs— Aotionb. 

Persons  flndiug  a  raft  so  situated,  who  secure  it  for  the  owners,  render  a  valua- 
ble service,  for  which  a  claim  of  salvage  la  enforceable  in  admiraltyt 
(£^lla2>tia  by  the  CourU) 

In  Admiralty. 

R.  S.  Qreene  and  L.  T.  Turnery  for  libelants, 

/.  C.  HaineSy  for  claimants. 

Hanford,  J.  The  libelants  in  this  cause  claim  compensation  for 
salvage  services  rendered  in  arresting,  towiQg  to  a  place  of  safety ,  and 
securing  a  raft  of  piles  found  adrift  and  derelict  in  Seattle  harbor.  The 
claimants,  who  are  owners  of  the  piles,  deny  that  the  property  is  a  sub- 
ject of  salvage  under  maritime  law;  deny  that  it  was  in  peril  at  the  time 
of  being  taken  in  charge  of  by  the  libelants;  and  deny  that  the  facts  make 
jBk  case  within  the  jurisdiction  of  a  court  of  admiralty.  The  material 
facts  of  the  case  are  that  the  raft  in  question  had  been  moored  by  its 
owners,  the  claimants  in  this  case,  at  a  wharf  owned  by  them  situated 
in  the  southern  part  of  Seattle  bay.  That  on  the  morning  of  a  pleasant 
day  in  June,  in  some  manner,  it  got  loose  and  went  adrift,  and  between 
8  and  9  o'clock  in  the  morning  was  discovered  by  one  of  the  libelants 
about  one  mile  north  of  the  wharf  to  which  it  had  been  moored,  and 
something  over  one  mile  from  the  eastern  shore  of  the  bay,  drifting  on 
an  ebb-tide  towards  the  harbor  entrance.  There  was  at  the  time  a  light 
breeze  from  the  south-west,  and  the  wafter  was  smooth.  The  libelant 
Elliott  was  owner  of  a  small  steam-tug  called  the  Violet,  and  the  other 
libelants  were  at  the  time  connected  with  this  vessel  as  master,  engineer, 
and  deck-hand,  constituting  her  entire  crew,  and  the  tug  was  then  em- 
ployed as  a  general  jobbing  boat,  doing  towing  and  like  service  on  Seat- 
tle bay  and  the  neighboring  waters,  and  earning  on  an  average  $25  to 
$30  per  day;  the  usual  rates  for  services  such  as  this  boat  had  capacity 
to  render,  when  employed  by  the  hour,  being  $2.50  per  hour.  When 
the  libelants  discovered  the  raft,  the  tug  was  in  her  b^th  at  the  wharf, 
with  steam  up,  and  ready  to  accept  any  offer  of  employment  that  might 
be  made  to  her,  and  they  immediately  went  to  the  raft,  and  brought  it 
in,  and  secured  it  to  a  wharf  opposite  to  which  it  had  drifted  on  the 
eastern  shore  of  the  bay;  in  doing  which,  between  two  and  three  hours' 
time  was  consumed.  The  raft  was  quite  valuable,  worth  at  least  $2,200, 
and  was  at  the  time  of  being  so  taken  charge  of  by  the  libelants  out  of 
the  control  of  its  owners,  and  in  apparent  imminent  danger  of  being  lost, 
although  the  real  danger  was  but  slight,  and  in  rescuing  it  the  libelants 
incurred  no  danger  to  themselves,  and  suffered  no  hardships,  more  than 
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is  incident  to  their  usual  and  every-day  employment.  In  towing  the 
raft  and  mooring  it  the  libelants  used  lines  provided  by  themselves  from 
the  tug  of  the  value  of  $13,  which  have  not  been  returned  to  them. 
One  of  the  clairtiants  discovered  the  departure  of  the  raft  very  soon  after 
the  libelants  had  found  it,  and  he  immediately  started  in  pursuit  of  it, 
and  appeared  and  claimed  it  as  soon  as  the  libelants  had  moored  it,  and 
requested  the  libelants  to  tow  it  back  to  the  place  from  whence  it  had 
drifted,  which  they  were  unable  to  do,  the  tug  not  having  power  enough 
to  move  so  heavy  a  raft  against  the  current.  In  the  evening  of  the  same 
day  a  tug  of  greater  power  employed  by  the  claimants  towed  the  raft 
back  to  their  wharf. 

It  is  indisputable  that  the  libelants  did  render  a  service  of  some  value 
to  the  claimants  in  arresting  and  holding  this  raft,  and  a  service  of  such 
a  nature  that  public  policy  commends  it,  and  dictates  that  a  suitable  re- 
ward be  granted  for  it,  although  the  reward  should  not  be  such  as  to 
impose  any  considerable  burden  upon  the  claimants.  The  service  was 
voluntary  on  the  part  of  the  libelants,  and  at  the  outset  they  undertook 
to  do  and  undergo  whatever  might  be  necessary  in  order  to  save  valua- 
ble property  for  whatever  reward  or  compensation  a  court  of  conscience 
might  see  fit  to  allow,  be  it  much  or  little.  The  service  so  rendered 
comes  fairly  within  the  definition  of  a  salvage  service.  Upon  the  argu- 
ment it  was  denied  that  the  case  is  one  of  salvage,  and  authorities  were, 
cited  by  counsel  on  both  sides,  and  from  the  language  of  the  several 
opinions  there  appears  to  be  a  conflict  between  them  on  this  point.  But 
the  facts  in  the  different  cases  were  so  different  as  to  afford  abundant 
ground  to  distinguish  between  them;  and  most  of  them  are  maintainable 
on  true  principles,  and  harmoniously  with  the  decisions  by  Judge  Betts 
in  A  Raft  of  Spars,  1  Abb.  Adm.  485,  and  by  Judge  Lowell  in  F^y  Thovr 
sand  Feet  of  Tlmher,  2  Low.  64,  and  by  Judge  Pardee  in  Muntz  v.  A  Raft 
of  Timber,  15  Fed.  Rep.  555,  557.  These  three  cases  are  the  nearest  in 
point  of  any  that  have  been  c'ited,  and  were  well  considered,  and  de- 
cided in  the  light  of  all  preceding  rulings  bearing  upon  the  question, 
and  I  feel  safe  in  following  them. 

The  case  decided  by  Judge  Taney,  (Tome  v.  Fhur  Cribs  of  LwmbeTy  re- 
ported in  Taney's  Decisions,  on  page  533,)  was  one  in  which  salvage  was 
claimed  for  arresting  lumber  rafts  floating  down  the  Susquehanna  river. 
The  lumber  had  been  made  up  into  cribs  and  rafts,  designed  expressly  to 
be  in  that  form  transported  to  market  by  being  floated  down  the  river; 
and  it  was  the  constant  practice  of  lumber-men  to  use  the  river  for  floating 
similar  rafts;  and  Judge  Taney,  as  I  think,  very  properly  held  that  it 
was  the  right  of  owners  of  such  property  to  subject  it  to  such  risks  as 
might  be  incident  to  that  mode  of  transportation,  and  that  it  would  be 
a  hardship  upon  them  to  permit  unauthorized  persons  to  deprive  the 
owners  of  possession  of  valuable  property,  and  subject  them  to  liability 
for  salvage  by  interfering  with  such  rafts  when  found  afloat  on  the 
stream.  I  certainly  think  that  justice  would  require  me  to  hold  that  an 
unauthorized  interference  with  logs  or  lumber  while  floating  down  any 
of  the  rivers  of  this  state,  according  to  the  customary  mode  of  transport- 
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ing  such  property,  would  render  the  person  interfering  liable  for  dam- 
ages as  a  trespasser,  rather  than  entitled  to  ^  reward  as  a  salvor.  But 
in  case  of  a  large  raft  adrift  in  deep  water,  and  not  confined  to  any  par- 
ticular channel,  nor  certain  to  follow  any  fixed  course,  and  especiaUy  in 
the  harbor  of  a  busy  commercial  city,  a  different  rule  is  necessary;  any 
person  who  finds  such  a  raft  so  situated,  and  secures  it  for  the  owner, 
renders  a  valuable  service  to  him,  and  to  all  persons  interested  in  keeping 
the  harbor  clear  of  obstructions. 

I  deem  it  unnecessary  to  review  or  comment  on  the  other  cases  cited 
by  counsel  for  the  claimant.  It  is  enough  to  say  that  they  are  not  in 
point,  and,  if  they  were,  they  are  not  of  such  binding  authority  aa  to 
require  me  to  disregard  the  better  reasons  favoring  the  opposite  conclu- 
sion. 

As  to  the  amount  to  be  awarded,  I  consider  the  case  similar  to  the 
one  decided  by  Judge  Betts,  as  regards  the  merits  of  the  services.  In 
that  case  the  property,  a  raft  of  spars,  was  of  much  less  value  than  the 
property  in  this  case,  but  it  was  in  greater  peril.  The  labor  performed 
in  towing  it  to  a  place  of  security  was  about  the  same  as  in  this  case, 
but  the  salvors  had  to  watch  and  protect  the  spars  for  several  days  there- 
after. No  such  service  was  necessary  in  this  case.  ^  In  that  case  Judge 
Betts  awarded  $50.  In  this  case,  in  consideration  of  the  ropes  used  and 
lost  in  the  service,  and  all  the  facts,  I  award  to  the  libelant  Frank  Elliott, 
owner  of  said  tug,  $30,  and  to  each  of  the  other  libelants  $5;  making  a 
total  of  $45. 
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Southwestern  Transp.  Co.  v.  PiTrsBURa  Coal  Co. 

iDistriot  Court,  E.  D.  Louisiancu    Jane  8, 1890.) 

Abmiraltt  Fractiob— Cboss-Libbl. 

In  a  suit  for  salvage  by  the  crev7  and  owners  of  a  tug  for  saving  a  fleet  of  ooal 
barges  which  had  been  loosened  from  their  moorings  and  scattered  bj  the  wind,  a 
counter-claim  for  the  wrongful  mooring  of  the  tug  to  the  outer  barge  of  the  fleet, 
whereby  the  accident  occurred  which  exposed  the  barges  to  the  danger  from  whi«di 
the  tug  saved  them  is  not  the  proper  subject  of  a  oross-libeL 

In  Admiralty. 

Farrar^  Jonas  &  KruUschnitt^  for  libelant. 

Job.  p.  Homor  &  Son,  for  respondent, 

Billings,  J.  In  this  case  there  is  a  libel  for  salvage  by  the  owners  and 
crew  of  the  steam-tug  Alarm,  in  personam  against  the  owners  of  numerous 
coal  barges  and  of  the  coal  contained  in  them.  There  is  also  a  cross-libel. 
The  case  is  submitted  on  a  plea  to  the  jurisdiction  of  this  court  as  to  the 
matters  contained  in  the  cross-libel,  which  was  not  pressed,  it  being  not 
questioned  that  The  Belfast,  7  Wall.  624,  637,  controls  this  case,  and 
maintains  the  jurisdiction.  There  was  also  a  motion  argued  and  sub- 
mitted to  vacate  the  order  which  had  been  made  by  the  court  herein 
under  admiralty  *ule  53,  requiring  the  libelants  1o  give  security  for  the 
amount  claimed  in  the  cross-libel,  and  staying  proceedings. 

Theq  uestion  upon  this  motion  is  whether  the  counter-claim  arises  out  of 
the  same  cause  of  action  for  which  the  original  libel  was  filed.  The  original 
libel  was  filed  by  the  owners  and  mariners  of  the  Alarm  for  sal  vage  earned  in 
salving  a  fleet  of  coal  barges,  which  were  loosened  from  their  moorings 
and  scattered  by  the  wind,  and  then  saved  by  the  Alarm  and  her  crew. 
The  counter-claim  contained  in  the  cross-libel  is  for  a  wrongful  mooring 
of  the  Alarm  to  the  outer  baige  of  the  coal  barges,  whereby,  by  reason 
of  the  height  of  the  tug  above  the  surface  of  the  water,  she  was  exposed 
to  the  force  of  the  hurricane,  and  caused  the  unmooring  or  loosening 
from  their  moorings  of  the  entire  fleet  of  coal  barges,  and  their  exposure 
to  all  the  danger  for  the  rescue  from  which  salvage  is  claimed  in  the  libel. 
That  the  cross-libel  sets  up  a  claim  which  would,  if  proved,  constitute  a 
defense  to  the  original  libel,  seems  to  be  settled  by  the  following  authori- 
ties: The  Clara  and  The  Clarita,  5  Ben.  376, 386;  The  Sampson  and  The  Tola, 
4  Blatchf.  31;  The  Robert  LHxon,  4  Prob.  Div.  121;  and  The  Cargo  ex 
Capelia,  L.  B.  1  Adm.  &  Ecc.  356.  In  this  last  case,  which  was 
where  the  claim  in  the  libel  was  for  a  collision,  both  vessels  were  found 
to  be  in  fault.  The  master  and  crew  of  one  of  the  vessels  claimed  sal- 
vage. Dr.  Lushington  rejected  their  claim  upon  the  principle  that  no 
man  could  profit  by  his  own  wrong. 

To  apply  the  rule  deduced  from  these  cases  to  the  case  before  the  court: 
The  libel  is  for  salvage.  The  counter-claim  is  for  a  wrong  connected  with 
the  salvage  in  this  way:  It  caused  all  necessity  for  salvage.  The  facts 
which  support  the  counter-claim  would  defeat  the  libel|  but  this  is  not 
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necessarily  because  they  arise  from  the  same  cause  of  action.  The  cause 
of  action  in  a  suit  to  recover  salvage  is  the  saving  of  property  ex- 
posed to  danger  under  such  circumstances  as  entitle  a  party  to  com- 
^pensation.  The  cause  of  action  in  the  cross-libel  is  the  destruction 
'of  property  of  the  cross-libelant  at  the  same  time,  and  under  the 
same  circumstances,  {.  e.,  with  the  same  facts,  as  were  the  time,  cir- 
cumstances, and  facts  in  connection  with  which  the  alleged  saving 
was  effected.  The  property  saved  and  the  property  destroyed  are  not 
the  same.  The  result  would  be  in  favor  of  the  same  party  in  both 
cases;  not  because  the  causes  are  the  same,  or  spring  out  of  the  same 
cause  of  action,  but  because  the  facts  which  would  disprove  meri- 
torious saving  of  certain  property  would  establish  wrongful  destruction 
of  other  property.  When  the  claim  of  the  libelant  and  the  counter- 
claim of  the  cross-Iibelant  arise  out  of  contract,  as  for  instance,  when  the 
origin  of  each  is  a  contract  of  afireightment, — one  suing  for  non-delivery 
and  the  other  suing  for  the  freight  money, — ^it  is  easy  to  apply  the  fifty- 
third  rule.  This  was  done  by  the  court  in  Vianello  v.  The  Credit  Lyon- 
naia,  16  Fed.  Rep.  687.  The  cause  of  action  was  a  commutative  con- 
tract, different  stipulations  of  which  formed  the  basis  of  the  claim  and 
counter-claim,  and  these  stipulations  were  parts  of  a  whole.  But  the 
basis  of  the  respective  claims  here  involve  an  identity  as  to  time,  as 
to  the  character  of  the  alleged  act  of  mooring,  but  they  are  not  identical 
as  to  the  things  themselves  which  were  the  objects  saved  and  destroyed. 
One  claim  is  for  a  tort.  Torts  to  involve  or  spring  out  of  the  same  cause 
of  action  must  be  with  reference  to  the  same  wrong.  I  think  rule  53 
in  admiralty  was  intended  by  the  supreme  court  to  make  a  cross-libel  in 
admiralty  proper  in  the  same  class  of  cases  in  which  a  cross-bill  for  re- 
lief in  equity  will  lie.  The  limitations  in  such  cases  are  stated  by  the 
.  court  in  Rubber  Co,  v.  Goodyear y  9  Wall.  788.  At  page  809  the  court 
says: 

"A  cross-bill  is  brought  ♦  ♦  ♦,  or  to  obtain  complete  relief  to  all  the 
parties  as  to  the  matters  charged  in  the  original  bill.  It  should  not  introduce 
any  distinct  matter.  It  is  the  auxiliary  to  the  original  suit,  and  a  graft  and 
dependency  upon  it.  If  its  purpose  be  different  from  this,  it  is  not  a  cross-bill, 
though  it  may  have  a  connection  with  the  same  general  subject." 

See,  also.  Cross  v.  De  VaUe,  1  Wall.  5,  where  a  bill  had  been  filed  to 
have  a  conditional  devise  operative  because  of  the  alienage  of  certain 
parties,  and  the  heirs  at  law  sought  by  a  cross-bill  to  have  their  rights 
determined  to  the  same  property,  and  the  court  held  the  cross-bill  would 
not  lie. 

The  matters  set  up  in  the  cross-libel  in  this  case  would  clearly  not  be 
proper  matters  for  a  cross-bill  for  relief  in  equity.  In  these  cross-plead- 
ings the  courts  seem  to  adhere  with  absolute  uniformity  to  the  principle 
laid  down  by  Lord  Coke.  Idem  nor^  dmUis.  See  The  Theresa  Wolf,  4 
Fed.  Rep.  152. 

Not  is  there  any  denial  of  a  right  in  requiring  the  defendant  to  resort 
to  an  original  libel.  After  he  has  instituted  his  suit,  it  may  be  for  the 
purposes  of  trial,  at  least,  consolidated  with  this  suit;  and,  if  judgments 
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are  obtained  in  both  cases,  equity  will  furnish  a  method  to  enable  either 
party  to  obtain  a  set-oflf.     The  only  disadvantage  to  the  defendant  is  that 
he  will  lose  the  right  to  insist  upon  a  bond  if  his  suit  is  in  personam. 
But  this  result  would  be  wrought  by  a  rule  which  was  not  intended  in^ 
such  a  case  to  secure  to  a  defendant  that  right. 

The  motion  to  vacate  the  order  requiring  a  bond,  and  staying  libelant's 
proceedings,  is  allowed. 


Thb  Stroma.* 

Napier  Shipping  Co.  v.  Panama  R.  Co. 
CDistrict  Court,  S.  D.  New  Yorh.    Maj  15, 1890.) 

Wharves— Damages  to  Vessel  from  Obstruction — Liability  of  Wharfinger. 

A  wharfinger  is  not  liable  for  injuries  occasioned  to  a  vessel,  while  mooring,  by 
reason  of  recent  obstructions  in  the  water  along-side  the  dock  caused  by  the  sink- 
ing of  a  dredge,  when  the  circumstances  are  as  well  known  to  the  agents  of  the 
vessel  as  to  the  wharfinger,  and  they,  and  not  the  wharfinger,  undertake  to  dock 
the  ship  in  a  manner  to  avoid  the  apprehended  obstructions. 

In  Admiralty. 

Butler^  StUlman  &  Hubbard^  for  libelant. 

Coudei't  Bros.,  for  respondent. 

Brown,  J.  The  libelant,  as  owner  of  the  steamer  Stroma,  seeks  to 
recover  damages  received  by  the  steamer  while  moored  along-side  the 
respondent's  pier  at  Colon,  Panama,  on  December  31,  1888.  With  the 
fall  of  the  tide  the  steamer  settled  upon  the  point  of  a  spindle,  which  was 
the  upper  end  of  a  derrick  attached  to  a  sunken  dredge.  The  spindle 
penetrated  the  steamer's  side  so  as  to  cause  her  to  fill  with  water  and  sink. 
The  case  has  been  elaborately  and  exhaustively  presented  to  the  court. 
No  case  is  cited,  however,  in  which  a  wharfinger  has  been  held  liable  un- 
.  der  circumstances  like  the  present,  nor  does  the  case  seem  to  me  to  fall 
within  the  recognized  principles  on  which  wharfingers  are  held  liable. 
They  are  bound  to  exercise  care  and  diligence  as  to  the  safety  of  their 
premises,  so  that  ships  that  come  to  their  wharves  on  their  invitation  shall 
not  be  damaged  by  unsuspected  obstructioiik,  and,  in  case  of  danger,  to 
give  due  notice  thereof.  In  the  present  case  the  dredge  had  sunk  in  the 
slip  several  weeks  before.  Mr.  Andrews,  the  local  agent  of  the  steamer, 
saw  the  dredge  sink.  From  that  time  until  the  Stroma  went  along-side 
at  the  outer  end  of  the  pier,  no  vessel  had  been  permitted  by  the  respond- 
ent to  go  to  the  pier  on  that  side  of  the  slip.  Work  was  proceeding  for 
the  removal  of  the  dredge,  and  several  buoys  had  been  set  to  indicate 
the  place  of  its  several  parts.     Mr.  Andrews'  office  was  in  the  immediate 

1  Reported  by  £dward  G.  Benediot,  Esq.,  of  the  New  York  bar. 
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Vicinity,  and  he  could  not  have  failed  to  observe  that  no  vessols  had  been 
moored  on  that  side  of  the  slip  since  the  dredge  sank.  There  is  some 
difl'erence  in  the  accounts  given  by  him  and  by  Mr.  Abello,  the  respond- 
ent's agent,  as  to  the  conversation  between  them  in  reference  to  the 
Stroma's  coming  to  the  dock.  There  is  no  question,  however,  that  the 
privilege  for  her  to  do  so  was  sought  by  Mr.  Andrews,  and  that  he  pro- 
posed that  she  should  go  to  the  seaward  end  of  the  dock.  Mr.  Abello  ^ 
testifies  that  he  first  declined  permission  on  account  of  the  wreck,  and 
that  Mr.  Andrews  then  proposed  to  go  outside  of  the  wreck,  to  which  Mr. 
Abello  says  he  finally  assented. 

It  is  not  necessary  to  determine  whether  either  is  exact  as  to  the  pre- 
cise language,  used  in  this  conversation;  but  it  is  clear  that  each  had 
practically  the  same  means  of  knowledge,  and  that  each  had  substantially 
the  same  knowledge  about  the  place  of  the  wreck,  the  buoys  placed  there, 
and  the  liability  to  danger.  The  case  is  not,  therefore,  one  of  a  vessel 
coming  to  a  usual  Vharf  without  notice  or  suspicion  of  danger,  nor  of  the 
opening  of  a  wharf  for  the  public  accommodation,  with  the  implied  invi- 
tation to  vessels  to  use  it  as  a  safe  place.  HdssenbvMel  v.  Mayor ^  30  Fed. 
Rep.  456;  Smith  v.  Havemeyer,  36  Fed.  Rep.  927;  The  C.  P.  Harm,  33 
Fed.  Rep.  295;  The  Moorcock,  14  Prob.  Div.  64-70.  Mr.  Andrews  knew 
of  the  obstruction  of  the  dredge  sunk  in  that  immediate  vicinity.  The 
permission  given,  whatever  the  exact  words  used,  was  a  permission  to 
moor  outside  of  the  sunken  wreck,  and  Mr.  Andrews  could  not  have 
understood  it  otherwise.  As  I  have  said,  Mr.  Andrews  had  the  same 
knowledge  as  Mr.  Abello  where  the  wreck  was,  and  of  the  buoys  placed 
there.  It  was  he,  not  the  respondent  or  its  agents,  that  undertook  to  put 
the  ship  in  position,  and  did  so;  and  the  risk  of  so  placing  the  steamer 
as  to  be  outside  of  the  wreck  was  therefore  assumed  by  the  libelant,  and  not 
by  the  respondent.  There  was  no  concealment  and  no  misrepresentation 
and  no  negligence  on  the  part  of  the  respondent;  ndr  did  they  have  any 
hand  in  mooring  the  steamer  where  she  was  placed.  Mr.  Andrews  had 
all  the  notice  that  was  needed,  or  that  could  have  been  given,  by  the 
nature  of  the  permission  obtained,  by  having  seen  tlie  dredge  sink,  and 
by  the  exclamations  of  caution  given  by  those  on  the  dock  in  reference 
to  the  buoys  and  the  sunken  dredge  at  the  very  time  when  the  steamer 
was  approaching  and  taking  her  position.  Under  such  circumstances, 
the  grounds  of  the  wharfinger's  liability  fail,  and  the  libel  should  there- 
fore be  dismissed,  with  costs. 
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The  Seminole.^ 

Farnham  v.  The  Seminole. 

(District  Court,  E.  D.  New  York,    May  82, 1800.) 

1.  Maritims  Lien— Watvbr— Laches. 

One  wl^o  claimed  to  have  a  lien  on  a  yesael  for  wages,  bat  who  had  been  a  witneea 
in,  and  was  consequently  chargeable  with  knowledge  of,  a  controversy  over  her 
ownership,  and  the  fact  that  the  vessel  was  in  cnstooy  pending  such  suit,  but  who 
held  his  claim  back  until  after  the  delivery  of  the  vessel  in  pursuance  of  the  decree 
of  the  court  in  the  possessory  action,  was  heldt  by  his  delay  under  such  droum- 
stances,  to  have  waived  his  lien  on  the  boat. 

9b  Admiralty— Pacts  Judiciallt  Known— How  BROvaBT  bkfobb  Court. 

Facts  judicially  known  to  the  court,  which  do  not  appear  in  the  libel,  may  be 
brought  before  the  court  in  an  exceptive  allegation  attached  to  exceptions. 

In  Admiralty.     On  exceptions  to  libel  for  wages. 
Charles  E.  Le  Barbier^' for  libelant. 
Albert  A.  Wray^  for  claimant. 

Benedict,  J.  This  is  an  action  to  enforce  a  lien  upon  the  sharpie 
Seminole  for  wages  asserted  to  have  been  earned  by  the  libelant,  under 
the  employment  of  one  William  Leonard,  as  pilot  and  ship-keeper  from 
the  6th  day  of  July,  1889,  to  the  26th  day  of  January,  1890.  To  this 
libel  the  claimant  has  excepted  upon  the  ground,  among  others,  that  the 
claim  of  the  libelant  is  stale.  Certain  facts  judicially  known  to  the  court 
seem  to  require  a  dismissal  of  the  libel  upon  the  ground  above  stated, 
such  facts  compelling  the  conclusion  that  the  libelant,  by  delay  under 
the  circumstances,  has  waived  any  lien  that  he  may  have  had  upon  the 
sharpie  for  the  services  set  forth  in  the  libel.  The  facts  referred  to  are 
as  follows :  The  sharpie  Seminole  was  in  the  custody  of  the  marshal  of 
this  district  from  January  17, 1890,  to  March  28,  1890,  in  an  action  of 
possession,  wherein  the  question  arose  whether  one  William  Leonard, 
who  is  set  forth  in  this  libel  as  owner  of  the  sharpie,  and  employer  of 
the  libelant,  or  one  Lynch,  was  entitled  to  the  possession  of  the  sharpie. 
On  the  trial  of  the  action  the  present  libelant  was  a  witness  in  court,  and 
is  chargeable  with  knowledge  of  the  controversy  involved  in  the  action, 
and  of  its  result,  and  the  fact  that  the  sharpie  was  in  the  custody  of  the 
marshal  in  that  action.  A  decree  was  entered  in  the  action  on  the  21st 
day  of  March,  1890;  and  on  the  28th  day  of  March,  1890,  in  pursuance 
of  the  decree  in  that  action,  the  sharpie  was  delivered  by  the  marshal 
to  the  custody  of  Lynch.  The  libelant,  although  now  claiming  to  have 
then  had  a  lien  upon  the  sharpie,  held  his  claim  back  until  after  the 
delivery  of  the  sharpie  to  Lynch  in  pursuance  of  the  decree  of  this  court 
in  the  possessory  action.  But,  as  soon  as  the  sharpie  was  so  delivered, 
he  filed  this  libel,  and  caused  her  to  be  seized  again.  I  entertain  no 
doubt  that  he  should  be  held,  by  his  delay  under  such  circumstanceSi  to- 

^Beported  hy  Edward  G.  Benedict^  Esq.,  of  the  New  York  bar. 
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have  waived  any  lien  against  the  sharpie  that  he  might  have  had,  arising 
out  of  any  facts  set  forth  in  the  present  libel.  But  the  case  is  now  before 
the  court  upon  exceptions,  and  the  facts  above  referred  to  as  judicially 
known  to  the  court  do  not  appear  in  the  libel.  I  do  not  see,  therefore, 
how,  upon  the  exceptions  alone,  as  they  stand,  the  libel  can  be  dismissed. 
I  am,  however,  of  the  opinion  that  a  claimant  may,  in  an  exceptive  alle- 
gation  attached  to  exceptions,  bring  before  the  court  facts  judicially 
known  to  the  court.  In  this  case,  for  instance,  I  think  the  claimant 
may  set  forth  in  the  manner  suggested  the  facts  that  the  sharpie  was  in 
the  custody  of  this  court  under  process  in  the  possessory  action;  that 
the  libelant  was  a  witness  in  that  action^  and  cognizant  of  the  proceed- 
ings; that,  in  that  action.  Lynch  was  adjudged  to  be  entitled  to  the  pos- 
session of  the  sharpie;  that,  under  such  decree,  possession  of  the  sharpie 
was  delivered  to  Lynch;  and  that  this  libel  was  not  filed  until  after  pos- 
session had  been  so  delivered.  Th,ese  being  facts  which  appear  from  the 
records  of  the  court,  and  of  which  the  court  can  take  judicial  notice  with- 
out other  proof  than  the  record,  I  see  no  reason  why  it  will  not  be  the 
duty  of  the  court,  upon  presentation  of  these  facts  in  such  a  form,  to 
dismiss  the  libel  without  compelling  the  claimant  to  await  a  formal  trial 
of  the  cause  before  presenting  them  to  the  court.  I  think,  therefore, 
that  the  claimant  may  be  permitted  now  to  set  forth  these  facts  in  an  ex- 
ceptive allegation;  and  upon  the  filing  of  such  an  allegation  the  libel  will 
be  dismissed,  with  costs. 


The  Scx)TLAin>.* 

Olsbn  v.  The  Scotland. 

(JHstrict  Court,  3.  D.  New  York.    May  27, 1890.) 

fiBAXBN—- Liability  or  Ship  to  Carb  vob  Injured. 

A  sailor,  in  boarding  his  ship  at  Antwerp,  leU  and  dislocated  his  shoulder.  Al- 
though he  soon  afterwards  informed  the  master  of  the  acddent,  he  received  no  at- 
tention at  the  time,  and  was  not  put  ashore  at  Flushing,  or  at  the  Downsw  as  he  re- 
quested, at  both  of  which  places  the  vessel  stopped,  but  was  taken  on  tne  voyage 
to  New  York,  where,  on  going  to  the  hospital,  resection  was  found  necessary  in  cr- 
uder to  reduce  the  dislocation,  to  his  permanent  injury.  Held^  that  the  master  had 
failed  in  the  ordinary  maritime  obligation  to  provide  for  the  aeaman^s  hurts  while 
in  the  service  of  the  ship,  and  that  the  vessel  was  liable  for  the  damages,  which 
were  fixed  at  $1,250. 

In  Admiralty.     Action  to  recover  damages  for  personal  injuries. 
Wing  J  Shoudy  &  Putnam  and  Mr.  Burlingham^  for  libelant. 
Ooodrichy  Deady  &  Goodrich^  for  claimant. 

Brown,  J.     The  libelant  shipped  as  able  seaman  in  January  last  at 
the  port  of  Antwerp.     While  mounting  the  ladder  to  go  aboard  with  a 
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bag  of  clothes  on  his  back,  he  lost  his  balance,  fell  into  the  water,  and, 
as  he  claims,  dislocated  his  left  shoulder.  At  the  muster  of  the  men 
soon  after,  the  libelant  did  not  appear.  He  complained  that  his  shoul- 
der was  out  of  joint,  and  that  it  gave  him  great  pain,  unless  his  arm 
was  held  still  in  a  favored  position.  He  testifies  that  he  explained 
this  to  the  captain  a  few  hours  after  he  got  on  board,  but  was  answered 
very  roughly,  and  without  further  attention;  that  afterwards,  when  the 
vessel  slopped  two  days  at  Flushing,  and  again  subsequently  at  the 
Downs,  where  the  vessel  was  detained  two  weeks  by  bad  weather,  he 
requested  to  be  put  ashore  for  treatment,  and  that  the  captain  did  not 
make  any  examination  of  his  arm  until  two  or  three  days  alter  they  had 
got  to  sea,  when  he  declared  that  it  was  an  old  wound,  and  that  he 
could  do  nothing  for  it.  Some  liniment  was  given  him,  and  he  was  set 
at  light  work.  On  arrival  at  New  York,  some  two  months  afterwards, 
he  went  to  the  hospital,  where  experienced  surgeons  were  unable  to  put 
the  arm  in  place.  Subsequently  an  operation  by  resection  was  per- 
formed, a  portion  of  the  fibrous  deposit  in  the  socket  was  removed^ 
about  an  inch  of  the  upper  portion  of  the  bone  sawed  off,  and  the  arm 
thus  put  in  place.  The  surgeons  who  performed  the  operation  estimated 
that  the  wound  or  displacement  might  have  occurred  at  any  time  be- 
tween six  weeks  and  six  months  before  the  operation.  An  eminent  sur- 
geon for  the  defense  judged,  from  the  description  given  by  the  operators, 
that  the  displacement  could  not  be  less  than  a  year  old.  The  defense 
is  that  there  was  no  neglect  in  treatment  on  the  part  of  the  ship,  and 
that  the  displacement  was  not  occasioned  by  the  fall,  but  was  a  previous 
injury.  In  the  discordant  testimony  of  the  surgeons,  who  are  perhaps 
equally  eminent,  superior  weight  is,  I  think,  due  to  him  who  speaks 
from  observation  of  the  case  itself,  rather  than  to  him  who  speaks  from 
a  mere  description  of  it;  particularly  when,  as  here,  the  description  was 
not  made  by  the  witnesses  with  a  view  to  enable  another  person  to  judge 
of  the  age  of  the  injury.  It  is  scarcely  credible  that  the  libelant  should 
have  been  able  to  palm  himself  off  as  an  able  seaman,  even  if  he  had 
sought  to  do  so,  and  to  obtain  a  month's  advance  of  wages,  if  this  dislo-i 
cation  was  an  old  injury,  and  his  left  arm  was  dangling  from  the  shoul- 
der, mainly  helpless  or  kept  at  his  breast,  and  subject  to  pain  if  not  held 
in  a  precise  position.  It  is  equally  improbable  that  a  person  in  that  con- 
dition should  attempt  to  mount  a  ladder  with  a  large  bag  on  his  shoul- 
der. Witnesses  in  his  behalf  testify,  as  he  does  himself,  that  prior  to  this 
fall  he  was  able-bodied,  and  his  arm  sound.  The  master  and  the  stew- 
ard testify  that  they  examined  his  shoulder  a  few  hours  after  became  on 
board,  and  from  the  tenor  of  their  testimony  it  is  plain  that  the  mas- 
ter regarded  the  shoulder  when  he  examined  it,  whatever  the  date  was, 
as  dislocated.  He  made  no.  attempt,  however,  to  set  the  arm  himself, 
and  he  denies  that  the  libelant  asked  to  be  put  ashore.  If  lie  examined 
the  arm  within  a  few  hours  of  the  fall,  and  believed  the  dislocation  was 
an  old  wound,  and  not  the  result  of  the  libelant's  fall,  it  is  strange  that 
no  resentment  should  have  been  expressed  at  the  libelant's  palming  him- 
self off  as  an  able  seaman;  and,  if  not  at  once  sent  ashore,  that  he  was 
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not  at  least  disrated  in  the  log  from  the  wages  of  an  able  seaman,  for  his 
palpable  fraud  and  incapacity. 

In  view  of  all  the  circumstances,  I  must  sustain  the  libelant's  version 
of  the  case,  and  hold  that  it  was  the  duty  of  the  master  ,when  fully  noti- 
fied of  this  injury,  as  he  was,  to  afford  the  libelant  such  reasonable  treat- 
ment for  the  resetting  of  the  limb  as  circumstances  afforded.  There  was 
abundant  opportunity  for  this,  both  at  Flushing  and  at  the  Downs.  *  The 
obligation  of  the  master  in  this  respect  was  an  obligation  wholly  inde- 
pendent of  their  relation  as  fellow-servants  in  navigating  the  ship.  It 
was  the  ordinary  maritime  obligation  to  provide  for  the  seaman's  cure  of 
hurts  while  in  the  service  of  the  ship.  The  City  of  Alexandria,  17  Fed. 
Rep.  390, 395,  and  cases  there  cited;  Tke  Chandoa,  4  Fed.  Rep.  645;  The 
GUy  of  Carlisle',  39  Fed.  Rep.  807,  816;  Scaiffw.  Metcalf,  107  N.  Y.  211, 
216,  13  N.  E.  Rep.  796;  The  Vigilant,  30  Fed.  Rep.  288.  The  neglect 
of  this  duty  was  n^ligence  for  which  the  ship  is  liable. 

In  consequence  of  \he  neglect  and  the  delay  in  proper  treatment,  the 
libelant  has  not  onl}'  suffered  great  pain,  and  will  be  unable  to  do  much 
of  any  work  for  at  least  six  or  eight  months;  but  his  arm  will,  never  re- 
cover its  full  strength,  nor  be  able  to  be  raised  above  a  horizontal  line  from 
the  shoulder.  Notwithstanding  the  roughness  of  the  master  at  first,  and 
his  great  mistake  in  the  treatment  of  the  libelant  in  respect  to  his  arm, 
the  case  affords  such  other  evidence  of  the  master's  inherent  kindness  and 
consideration  for  the  defendant,  as  respects  other  misfortunes  of  the  libel- 
ant during  the  voyage,  that  no  punitive  damages  should  be  given,  but 
only  such  as  may  fairly  compensate  the  libelant  for  his  actual  loss  through 
the  delay  in  proper  treatmjsnt.     I  allow  him  $1,250,  and  costs. 


Orison  v.  The  Syeacuse, 

{Circuit  Court,  E,  D,  New  York,    July  1, 1890.) 

In  Admiralty.  On  appeal  from  district  court.  See  85  Fed.  Rep. 
367. 

Carpenter  <&  Mosher,,  for  libelant  Orison. 
Owen  &  Gray,  for  the'Syracuse. 

Blatchford,  Justice.  In  this  case  let  a  decree  be  entered  for  the 
libelant  for  $910.22,  with  interest  from  April  10,  1889,  and  for  his 
costs  in  this  court  to  be  taxed. 
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Cornell  Steam-Boat  Co.  v.  The  Cmr  of  Brockton 

Old  vColony'  Steam-Boat  Co.  v.  The  J.  C.  Habtt. 

iCircuU  Court,  E.  D,  New  Ywk.    July  1, 1890.) 

In  Admiralty.  On  appeal. from  district  court.  See  37  Fed.  Bep. 
897. 

Robert  D.  Benedict^  for  the  Cornell  Steam-Boat  Company..-. 
Shipman^  Barlow j  Laarocqaa  &  ClioaUf  for  the  City  of  Brocton. 

Blatchford,  Justice.  I  concur  in  the  views  of  the  district  judge, 
fully  expressed  in  his  opinion  in  these  cases.  The  new  proo&  taken  in 
this  court  do  not  vary  the  case  favorably  to  the  City  of  Brockton,  De- 
Grees  will  be  entered  in  accordance  with  my  findings. 
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